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VOLUME  THREE. 


MECHANICS'  LIENS.* 

ARTICLE  I. 
The  Lien  Law. 

A.  In  general. 

B.  Nature  of  lien  created  by  statute. 

C.  General  construction  of  statutes. 

1.  Lien  Law,  §  23.    Construction  of  article. 

2.  Lien  Law,  §  40.     Construction  of  article. 

3.  Kequirement  of  liberal  construction. 

4.  As  a  remedial  statute. 

5.  Limitation  on  liberal  construction. 

D.  Definitions. 

1.  Lien  Law,   §   2.     Definitions;    lienor. 

2.  Lienor. 

3.  Owner. 

4.  Improvement. 

5.  Public  improvement. 

6.  Contractor. 

7.  Materialman. 

ARTICLE  IL 
Right  to  Lien. 

A.  Lien  Law,  §  3.    Mechanic's  lien  on  real  property. 

B.  Who  entitled  to  lien. 

1.  Assignee  of  claim. 

2.  Joint   contractors. 

3.  Non-resident. 

4.  Corporation. 

5.  Infant. 

6.  Trustee  in  bankruptcy. 

7.  Covenant  not  to  permit  lien. 

*  For  a  further  discussion  of  the  matters  referred  to  in  this  chapter,  see 
Weed's  Practical  Real  Estate  Law;  Aron's  Gist  of  Real  Property  Law;  Ray  on 
Ifeehanies'  Liens;  B.,  C.  &  G.  Consolidated  Laws. 
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0.    Consent  of  owner. 

1.  In  general. 

2.  Implied  consent. 

3.  Improvement  by  tenant. 

4.  Improvement  by  executory  vendee. 

5.  Acts  of  husband  or  wife  of  owner. 

D.  Improvement  of  property. 

1.  In  general. 

2.  Question  of  real  or  personal  property. 

3.  Damages  for  breach  of  contract. 
i.  Money  loaned. 

5.  Architectural  services. 

6.  Excavations. 

7.  Demolition  of  structure. 

8.  Grading  and  walks. 

9.  Machinery. 

10.  Rent  of  tools. 

11.  Explosives. 

12.  Heating  plant. 

13.  Gas  and  electric  fixtures. 

E.  Non-payment  of  sum  due  lienor. 

F.  Extent  of  lien. 

1.  Lien  Law,  §  4.    Extent  of  lien. 

2.  Limited  to  sum  due  contractor. 

3.  Completion  of  work  by  owner  after  contractor's  default. 

4.  Extra  work. 

5.  Beal  estate  subject  to  lien. 

G.  Waiver  of  lien. 

ARTICLE  in. 

Notice  of  Lien. 

A.  Contents  of  lien. 

1.  Lien  Law,  §  9.    Contents  of  notice  of  lien. 

2.  Contents  in  general. 

3.  Description  of  lienor. 

4.  Description  of  owner. 

5.  Contractor  or  employer. 

6.  Statement  of  labor  and  material. 

7.  Amount  unpaid. 

8.  Time  of  first  and  last  item. 

9.  Description  of  property. 

10.  Verification. 

11.  Form  of  notice  by  laborer  or  materialman. 

12.  Form  of  notice  by  contractor  or  sub-contractor. 

B.  Filing  of  notice. 

1.  Lien  Law,  §  10.     Filing  of  notice. 

2.  Necessity  of  filing. 

3.  Time  of  filing. 

4.  Effect  of  tardy  filing. 

5.  Effect  of  death  of  owner. 
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6.  Neglect  of  officer  to  docket  lien. 

7.  Filing  before  completion  of  work. 
C.    Service  of  copy  of  notice. 

1.  liien  Law,  §  11.    Service  of  copy  of  notice. 

2.  Necessity  of  service. 

3.  Manner  of  service. 

ARTICLE  IV. 
Priority  of  Liens. 

A.  Lien  Law,  §  13.    Priority  of  liens. 

B.  Prior  unrecorded  conveyance. 

C.  Prior  fraudulent  conveyances. 

D.  Prior  incumbrances. 

£.    Subsequent  advances  on  pre-existing  incumbrance. 

F.    Assignments  by  contractors. 

6.    General  assignee. 

H.     Trustee  in  bankruptcy. 

I.     Receiver. 

J.     Attaching  creditors. 

K.    Wages  of  laborers. 

L.     Laborers  and  materialmen  over  contractors. 

1.  Lien  Law,  §  56.    Preference  over  contractors. 

2.  Effect  of  statute. 
M.     Building  loan  contracts. 

1.  Lien  Law,  §  22.    Building  loan  contract. 

2.  Effect  of  statute. 

ARTICLE  V. 
Payments  in  Advance  and  Demand  for  Terms  of  Contract. 

A.  Lien  Law,  §   7.     Liability  of  owner  for  advance  payments,  collusive  mort- 

gages and  incumbrances. 

B.  Lien  Law,  §  8.    Terms  of  contract  may  be  demanded. 

C.  Advance  payments. 

ARTICLE  VL 
Assignment  of  Lien  or  Contract. 

A.  Lien  Law,  §  14.    Assignment  of  lien. 

B.  Lien  Law,  §  15.    Assignments  of  contracts  and  orders  to  be  filed. 

C.  Assignment  of  lien. 

D.  Assignment  of  contract  or  order. 

ARTICLE  Vn. 

Subordination  of  Liens  After  Agreement  with  Owner  or  Contractor 

Subordination  of  liens  after  agreement  with  owner. 
Subordination  of  liens  after  agreement  with  contractor. 
Lien  of  certain  judgments  postponed. 
Subordination  of  liens  to  subsequent  mortgage. 
Subordination  of  notices  of  lis  pendens. 
Certain  liens  and  claims  not  to  be  affected. 
Certain  sections  not  to  apply  to  laborers'  liens. 


A. 

Lien  Law, 

§  26. 

B. 

Lien  Law, 

§  27. 

C. 

Lien  Law, 

§  28. 

D. 

Lien  Law, 

§  29. 

E. 

Lien  Law, 

§  30. 

F. 

Lien  Law, 

§  32. 

G. 

Lien  Law, 

§  33. 
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ARTICLE  Vm. 
Duration  of  Lien. 

A.  Lien  Law,  §  17.    Duration  of  lien. 

B.  Application  of  section. 

C.  Order  extending  lien. 

D.  Extension  by  commencement  of  action  by  lienor. 

E.  Extension  by  action  by  another  lienor. 

F.  Form  of  affidavit  for  order  continuing  lien. 

G.  Form  of  order  continuing  lien. 

ARTICLE  IX. 
Discharge  of  Lien. 

A.  Lien  Law,  §   19.     Discharge  of  lien  generally. 

B.  Discharge,  in  general. 

C.  Failure  to  commence  action  within  year. 

D.  Order  of  court. 

1.  Lien  Law,  §  59.     Vacating  of  a  mechanic's  lien,  by  order  of  court. 

2.  When  cancelled  by  order  of  court. 

3.  Form  of  notice  under  section  59. 

4.  Form  of  order  vacating  Uen  under  section  59. 

E.  Undertaking. 

1.  In  general. 

2.  Justification  of  sureties. 

3.  Liability  of  surety. 

4.  Procedure  to  establish  liability  of  sureties. 

5.  Form  of  affidavit  to  fix  amount  of  undertaking. 

6.  Form  of  order  fixing  amount  of  undertaking. 

7.  Form  of  undertaking. 

8.  Form  of  order  discharging  lien  on  filing  of  undertaking. 

F.  Termination  of  action  to  foreclose. 

G.  Payment  of  money  into  court. 

1.  Lien  Law,  §  20.    Discharge  of  lien  by  payment  of  money  into  court. 

2.  Lien  x^aw,  §  31.    Discharge  of  liens  on  sale  of  real  property. 

3.  Effect  of  deposit. 

H.     Offer  to  pay  money  into  court  or  to  deposit  securities. 

1.  Lien  Law,  §  55.    Offer  to  pay  money  into  court  or  to  deposit  securities, 

in  discharge  of  the  lien. 

2.  Effect  of  section. 

ARTICLE  X. 
Enforcement  of  Liens. 

A.  Foreclosure  action  authorized. 

1.  Lien  Law,  §  24.     Enforcement  of  mechanic's  lien. 

2.  Lien  Law,  §  41.     Enforcement  of  a  mechanic's  lien  on  real  property. 

3.  Courts  not  of  record. 

B.  Nature  of  action. 

0.     Following  mortgage  foreclosure  and  consolidation  of  actions. 

1.  Lien  Law,  §  43.     Action  in  a  court  of  record;  consolidation  of  ac 

tions. 

2.  Consolidation. 
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D.  Detennination  of  equities  of  all  parties. 

1.  Lien  Law,  §  45.    Equities  of  lienors  to  be  determined. 

2.  Application   of   section. 

E.  Effect  of  action  on  debt. 

F.  Time  for  commencement  of  action. 

G.  Commencement  of  action. 
H.    Parties. 

1.  Lien  Law,  §  44.    Parties  to  an  action  in  a  court  of  record. 

2.  Lien  Law,  §  62.    Bringing  in  new  parties. 

3.  Owner. 

4.  Municipality. 

5.  Contractor. 

6.  Assignee  of  interest  in  conti-act. 

7.  Other  lienors. 

8.  Prior  mortgagee. 

9.  Grantor  of  real  property. 

10.  Conditional  vendors. 

11.  Sureties. 

12.  Bringing  in  parties. 

13.  Plaintiff. 
I.    Complaint. 

1.  In  general. 

2.  Allegation  as  to  moneys  due  from  owner  to  contractor. 

3.  Allegation  of  sum  unpaid. 

4.  Allegation  as  to  consent  of  owner. 

5.  Allegation  as  t6  performance  of  contract  by  plaintiff. 

6.  Allegaiion  of  no  other  action  to  recover  debt. 

7.  Allegation  as  to  time  of  commencement  of  action. 

8.  Joinder  of  causes. 

9.  Variance. 

10.  Amendment. 

11.  Bill  of  particulars. 

12.  Form  of  complaint  by  materialman. 
J.    Answer. 

1.  In  general. 

2.  Another  action  pending. 

3.  Controversies  between  co-defendants. 

4.  Supplementary  answer. 

5.  Counterclaim. 

6.  Form  of  answer  by  defendant  furnishing  labor  and  materials. 
K.    Lis  pendens. 

L.    Trial  of  issues. 

1.  By  court. 

2.  Framing  issues. 

3.  Eeference. 

4.  Trial  of  counterclaim. 
M.    Stay  of  action. 

N.    Allowance  of  interest. 
0.    Evidence. 

1.  Burden  of  proof. 
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2.  Value  of  work. 

3.  Waiver  of  contract. 

4.  Refusal  of  architect's  certificate. 

5.  Effect  of  account  rendered. 
P.     Substantial  performance  of  contract. 
Q.    Costs. 

1.  Lien  Law,  §  53.    Costs  and  disbursements. 

2.  In  general. 

3.  Extra  allowances. 

4.  Costs  of  appeal. 

5.  Liability  of  owner  beyond  sum  due  contractor. 

6.  Offer  of  judgment. 
B.    Judgment. 

1.  Lien  Law,  §  57.    Judgment  may  direct  delivery  of  property  in  lieu 

of  money. 

2.  Lien  Law,  §  58.    Judgment  for  deficiency. 

3.  Lien  Law,  §  64.    Award  of  personal  judgment  by  court  or  referee. 

4.  Contents  of  judgment. 

5.  Effect  of  judgment. 

6.  Correction  on  appeal. 

7.  Enforcement  of  judgment. 

8.  Form  of  decision. 

9.  Form  of  judgment. 

8.     When  personal  judgment  granted. 

1.  Lien  Law,  §  54.    Judgment  in  case  of  failure  to  establish  lien. 

2.  Effect  of  statute,  in  general. 

3.  Necessity  that  lien  be  filed. 

4.  Necessity  that  lien  fail. 

5.  Foreclosure  complaint  insufficient. 

6.  Necessity  that  complaint  state  cause  of  action  for  personal  liability. 

7.  Necessity  of  substantial  performance. 

8.  Necessity  of  contractual  relation  between  pirties. 

ARTICLE  XI. 
Lien  for  Public  Improvement. 

A.  Eight  to  lien. 

1.  Lien  Law,  §  5.     Liens  under  contracts  for  public  improvements. 

2.  General  right  to  lien. 

3.  Extent  of  lien. 

4.  By  corporation. 

5.  What  constitutes  a  public  improvement. 

6.  Materialman. 

7.  Sub-contractors. 

B.  Notice  of  lien. 

1.  Lien  Law,  §  12.    Notice  of  lien  on  account  of  public  improvements. 

2.  Contents. 

3.  Place  of  filing. 

4.  Time  of  filing. 

5.  Form  of  notice  on  public  improvement. 
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0.    Assignment  of  contracts  and  orders  for  public  improvements. 

1.  Lien   Law,   §   16.     Assignment  of   contracts  and   orders   for  public 

improvement  to  be  filed. 

2.  Application  of  section. 
D.     Duration  of  lien. 

1.  Lien  Law,  §  18.     Duration  of  lien  under  contract  for  a  public  im- 

provement. 

2.  Application  of  statute. 
£.    Discharge  of  lien. 

1.  Lien  i^aw,  §  21.    Discharge  of  lien  for  pubUc  improvement. 

2.  Deposit. 

3.  Undertaking. 
F.    Priority  of  liens. 

1.  Lien  Law,  §  25.    Priority  of  liens  for  public  improvements. 

2.  Priorities. 

Q.     Enforcement  of  liens. 

1.  Lien  Law,  §  42.     Enforcement  of  a  lien  under  contract  for  a  public 

improvement. 

2.  In  general. 

3.  Against  state. 

4.  Form  of  complaint  against  municipality. 
H.     Judgment  in  action  to  foreclose. 

1.  Lien  Law,  §  60.    Judgment  in  action  to  foreclose  lien  on  account  of 

public  improvement. 

2.  Judgment. 

I.     Lien  Law,  §  63.     Service  of  answer  on  state  or  municipal  corporation. 

ARTICLE  Xn. 
Lien  for  Labor  on  Railroads. 

A.  Lien  Law,  §  6.    Liens  for  labor  on  railroads. 

B.  Lien  Law,  §  61.     Judgment  in  action  to  foreclose  a  mechanic's  lien  on  prop- 

erty of  a  railroad  corporation. 
0.     Form  of  complaint  against  railroad  corporation. 


ARTICLE  I. 
THE  LIEN  LAW. 

A.  In  general. 

As  early  as  1830  an  act  was  passed  creating  a  lien  in  favor 
of  laborers  in  the  City  of  New  York.  Subsequently  numerous 
statutes  were  enacted  on  the  subject,  until  in  1885,  by  chapter 
342,  a  system  for  the  creation  and  enforcement  of  mechanics' 
liens  was  adopted  which  was  substantially  the  same  as  the  law 
now  in  force.  In  189-7,  the  law  on  the  subject  was  divided 
by  the  Revision  Commission,  and  the  substantive  law  was 
placed  in  the  Lien  Law  enacted  in  that  year,  while  the  pro- 
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cedure  relating  to  the  enforcement  of  the  lien  was  placed  in 
the  Code  of  Civil  Procedure,  forming  sections  3398-3419 
thereof.  In  1909  the  provisions  of  the  Code  were  carried 
into  the  Lien  Law,  where  they  now  remain  and  form  Article 
in  thereof.! 

B.  Nature  of  lien  created  by  statute. 

The  design  of  the  statutes  relative  to  mechanics'  liens  is  to 
give  security  to  those  who,  by  their  labor,  skUl  and  materials, 
add  value  to  property,  by  a  pledge  of  the  interest  of  their 
employer  for  their  payment  and  to  subordinate  other  interests 
to  that  end.^  The  foundation  of  the  claim  is  an  indebtedness 
existing  upon  contract,  express  or  implied,  in  favor  of  the 
person  who  seeks  to  subject  the  property  to  the  lien.^  It 
differs  from  the  lien  of  a  judgment  in  that  it  affects  only  the 
real  estate  on  which  the  work  is  done.* 

The  object  and  purpose  of  the  Lien  Law  is  to  protect  a 
person  who,  with  the  consent  of  the  owner  of  real  property, 
has  enhanced  its  value  by  furnishing  materials  or  performing 
labor  in  its  improvement  by  giving  him  an  interest  therein  to 
the  extent  of  the  value  of  such  material  or  labor.  The  filing 
of  the  notice  of  lien  is  the  statutory  method  prescribed  by 
which  the  party  entitled  thereto  perfects  his  inchoate  right  to 
that  interest.  That  is  the  manner  and  mode  of  procedure  in 
which  the  right  is  asserted.  A  certain  time  is  allowed  in 
which  the  lien  may  be  asserted  or  lost.  During  that  time 
there  is  a  preferential  statutory  right  in  the  nature  of  an 
unperfected  equitable  lien  in  favor  of  the  laborer,  mechanic, 
materialman  or  sub-contractor,  and  Avhen  a  notice  of  lien  is 
filed  that  right  is  perfected.  But  until  the  ninety  days  allowed 
by  the  statute  within  which  the  lien  may  be  filed  have  elapsed 
the  right  cannot  be  defeated  by  the  voluntary  act  of  the  party 

1.  Constitutionality. — In    Glacans    v.  legislation   was   found   on   the   statute 

Black,  67  N.  Y.  563,  it  is  held,  rating  books   in   many  of   the    States.    That 

Blauvelt  v.  Woodworth,  31  N.  Y.  285,  the  statutes  have  been  frequently  un- 

that  there  is  no  constitutional  objection  der  consideration   by   the   courts,   and 

to  the   creation  by  the  legislature  of  their  constitutional  validity  has  never 

statutory  liens  in  favor  of  mechanics  been  judicially  questioned, 

and  others  for  the  purposes  and  under  2.  David  v.  Alvord,  94  U.  S.  945. 

the     circumstances     and      limitations  3.  Enapp  v.  Brown,  45  N.   Y.   207- 

specified  in  the  statutes;  stating  that  Muldoon  v.  Pitt,  54  N.  Y.  269;  Cornell 

laws  of  similar  character  had  been  in  v.  Barney,  94  N.  Y.  394. 

force    since    1844,    and    that    similar  4.  Freeman  v.  Cram,  3  N.  Y.  305. 
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against  whom  it  might  be  asserted,  such  as  a  general  assign- 
ment for  the  benefit  of  creditors.^ 

While  the  statute  which  creates  a  lien  upon  real  property 
for  the  benefit  of  contractors  and  materialmen  is  remedial, 
the  remedy  is  not  exclusive  nor  a  bar  to  any  other  remedy 
which  the  lienor  may  have.  He  may  pursue  his  remedies 
simultaneously,  though  he  can  have  been  one  satisfaction  of 
his  claim,® 

The  Lien  Law  does  not  affect  a  contract,  but  provides  a  new 
remedy.'  Mechanics'  lien  laws  give  a  personal  right  to  a 
mechanic,  materialman  and  laborer  for  his  own  personal  pro- 
tection.* The  proceedings  to  impose  and  enforce  such  liens 
rest  entirely  upon  the  statute,  and  the  court  cannot  supply 
supposed  defects.^  The  lien  is  exclusively  the  creature  of  the 
statute." 

C.  General  construction  of  statutes. 

1.  Lien  Law,  §  23.    Constrnction  of  article. 

This  article  ia  to  be  construed  liberally  to  secure  the  beneficial  interests  and 
purposes  thereof.  A  substantial  compliance  with  its  several  provisions  shall 
be  sufficient  for  the  validity  of  a  lien  and  ito  give  jurisdiction  to  the  courts  to 
enforce  the  same. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4861.) 

2.  Lien  Law,  §  40.    Constrnction  of  article. 

This  article  is  to  be  construed  in  connection  with  article  two  of  this  chapter, 
and  provides  proceedings  for  the  enforcement  of  liens  for  labor  performed  and 
materials  furnished  in  the  improvement  of  real  property,  created  by  virtue  of 
aneh  article. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4871.) 

3.  Beqnirement  of  liberal  constrnction. 

A  liberality  of  construction  of  the  statute  and  of  compliance 
with  its  provisions  is  imposed  on  the  courts  by  section  23  of 
the  Lien  Law."    The  courts  are  bound  to  give  full  effect  to 

5.  John  P.  Kane  Co.  v.  Kinney,  174  Bogardua,  40  How.  Pr.  94;  Benton  v. 
N.  y.  69.  Wickwire,  54  N.  Y.  226. 

6.  Teeman  v.  Lustbader,  55  Misc.  11.  McDonald  v.  Mayor  of  New 
536,  105  N.  Y.  Supp.  941.  York,   170  N.   Y.   409;    Wahle-Phillips 

7.  Houptman  v.  Catlin,  20  N.  Y.  247.  Co.  t.  Fitzgerald,  225  N.  Y.  137;  Van 

8.  EoUins  v.  Cross,  45  N.  Y.  766.  Kannel  Revolving  Door  Co.   v.   Astor, 

9.  Benton  v.  Wickwire,  54  N.  Y.  226.  119  App.   Div.   214,   104  N.  Y.   Supp. 

10.  Grant  v.  Vandercook,  8  Abb.  Pr.  653;  Bryson  v.  St.  Helen,  79  Hun,  167, 
(N.  S.)  455,  57  Barb.  165;  Hurford  v.      29  N.  Y.  Supp.  524. 
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this  section,^*  The  courts  will  not  permit  the  beneficent  pro- 
visions of  the  law  to  be  defeated  by  too  narrow  an  interpreta- 
tion of  its  phraseology.^*  A  substantial  compliance  with  re- 
quirements of  the  Lien  Law  is  all  that  is  required."  The 
notice  of  lien  is  liberally  construed.^ 

4.  As  a  remedial  statute. 

The  Mechanics'  Lien  Act  of  1885  expressly  declared  the 
act  to  be  a  remedial  statute,  and  imposed  a  liberal  con- 
struction on  its  provisions.^®  The  later  acts  have  been  said 
by  the  courts  to  be  remedial  statutes,  and  entitled  to  a  liberal 
construction  to  carry  out  the  intent  and  accomplishment  of 
every  beneficial  purpose  contemplated." 

5.  Limitation  on  liberal  constrnction. 

Although  section  23  requires  a  liberal  construction,  it  does 
not  justify  the  court  in  dispensing  with  any  of  the  statutory 
provisions.^*  The  court  is  not  authorized  to  dispense  with 
what  the  statute  says  the  notice  shall  contain.^    The  statute 


Continuation  of  prior  law. — The 
General  Construction  Law  (§  95)  re- 
quires the  courts  to  construe  the  Lien 
Law  as  a  continuation  of  the  prior  law 
and  not  aa  a  new  enactment.  Wahle- 
Phillips  Co.  V.  Fitzgerald,  225  N.  Y. 
137. 

12.  Hurley  v.  Tucker,  128  App.  Div. 
680,  583,  112  N.  Y.  Supp.  980,  ail'd,  198 
N.  Y.  534. 

See  generally.  Griffin  v.  Ernst,  124 
App.  Div.  289,  108  N.  Y.  Supp.  816; 
Abelman  v.  Myer,  122  App.  Div.  470, 
106  N.  Y.  Supp.  978;  Newman  Lumber 
Co.  V.  Wemple,  56  Misc.  168,  107  N.  Y. 
Supp.  318;  Schwartz  v.  Lewis,  138 
App.  Div.  566,  123  N.  Y.  Supp.  319; 
Pearce  v.  Knapp,  71  Misc.  324,  127 
N.  Y.  Supp.  1100;  Chambers  v.  Vas- 
sar's  Sons  &  Co.,  81  Misc.  562,  143 
N.  Y.  Supp.  615. 

13.  Brace  v.  City  of  Gloversville,  167 
N.  Y.  452. 

14.  Brady  v.  Rodenbach,  174  App. 
Div.  795,  161  N.  Y.  Supp.  691. 

16.  Waters    v.    Goldberg,    124    App. 


Div.  511,  108  N.  Y.  Supp.  992;  Riley  v. 
Durfey,  145  App.  Div.  583,  130  N.  Y. 
Supp.  297;  Leske  v.  Wolf,  154  App. 
Div.  233,  138  N.  Y.  Supp.  859;  New 
York  County  National  Bank  v.  Wood, 
169  App.  Div.  817,  153  N.  Y.  Supp. 
860;  Williams  Engineering  and  Con- 
tracting Co.  V.  City  of  New  York,  175 
App.  Div.  571,  162  N.  Y.  Supp.  381; 
modified,  222  N.  Y.  1;  Krausg  v.  Bru- 
nett,  73  Misc.  428,  130  N.  Y.  Supp. 
1086;  Schultz  v.  Teichman  Engineer- 
ing and  Construction  Co.,  79  Misc.  357, 
140  N.  Y.  Supp.  429;  Lincoln  National 
Bank  v.  Peirce  Co.,  98  Misc.  325,  164 
N.  Y.  Supp.  421. 

16.  See  Ringle  v.  Wallis  Iron  Works, 
149  N.  Y.  439. 

17.  John  P.  Kane  Co.  v.  Kinney,  174 
N.  Y.  69;  Van  Kannel  Revolving  Door 
Co.  v.  Astor,  119  App.  Div.  214,  104 
N.  Y.  Supp.  653. 

18.  Davis  Lumber  Co.  v.  Blanchard, 
175  App.  Div.  256,  161  N.  Y.  Supp.  474. 

19.  Mahley  v.  German  Bank,  174 
N.   Y.   500;    Bradley   &   Son  v.  Huber 
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may  not  be  extended  to  eases  not  fairly  within  its  general 
scope  and  purview.^"  And  in  an  action  to  enforce  the  lien  the 
statute  must  be  followed.^"^  Even  though  the  provisions  of  the 
statute  relating  to  mechanics'  liens  are  to  be  liberally  con- 
strued, yet  in  an  action  to  foreclose  such  a  lien  where  timely 
objection  is  made,  the  recovery  must  follow  the  allegations 
of  the  pleading.^ 

D.  Definitions. 
1.  Lien  Law,  §  2.  Definitions;  lienor. 

The  term  "lienor,"  when  used  in  this  chapter,  means  any  person  having  a 
lien  upon  property  by  virtue  of  its  provisions,  and  includes  his  successor  in 
interest. 

Eeal  property.  The  term  "real  property,"  when  used  in  this  chapter, 
includes  real  estate,  lands,  tenements  and  hereditaments,  corporeal  and  incor- 
poreal, fixtures,  and  all  bridges  and  trestle  work,  and  structures  connected  there- 
with, erected  for  the  use  of  railroads,  and  all  oil  or  gas  wells  and  structures 
and  fixtures  connected  therewith,  and  any  lease  of  oil  lands  or  other  right  to 
operate  for  the  production  of  oil  or  gas  upon  such  lands,  and  the  right  of 
franchise  granted  by  a  municipal  corporation  for  the  use  of  the  streets  or 
public  places  thereof,  and  all  structures  placed  thereon  for  the  use  of  such  right 
or  franchise. 

Owner.  The  term  "owner,"  when  used  in  this  chapter,  includes  the  owner  in 
fee  of  real  property,  or  of  a  less  estate  therein,  a  lessee  for  a  term  of  years, 
a  vendee  in  possession  under  a  contract  for  the  purchase  of  such  real  property, 
and  all  persons  having  any  right,  title  or  interest  in  such  real  property,  which 
may  be  sold  under  an  execution  in  pursuance  of  the  provisions  of  statutes  relating 
to  the  enforcement  of  liens  of  judgment,  and  all  persons  having  any  right  or 
franchise  granted  by  a  municipal  corporation  to  use  the  streets  and  public  places 
thereof,  and  any  right,  title  or  interest  in  and  to  such  franchise.  The  purchaser 
of  real  property  at  a  statutory  or  judicial  sale  shall  be  deemed  the  owner  thereof 
from  the  time  of  such  sale.  If  the  purchaser  at  such  sale  fails  to  complete  the 
purchase,  pursuant  to  the  terms  of  the  sale,  all  liens  created  by  his  consent  after 
such  sale  shall  be  a  lien  on  any  deposit  made  by  him  and  not  on  the  real  property 
sold. 

Improvement.  The  term  "improvement,"  when  used  in  this  chapter,  includes 
the  erection,  alteration  or  repair  of  any  structure  upon,  connected  with,  or 
beneath  the  surface  of,  any  real  property  and  any  work  done  upon  such  property 
or  materials  furnished  for  its  permanent  improvement,  and  shall  also  include 
any  work  done  or  materials  furnished  in  equipping  any  such  structure  with  any 

Co.,  146  App.  Div.  630,  131  N.  Y.  Supp.  193. 

388;   aflf'd,  210  N.  Y.  627;   Fenehel  v.  21.  Abbott  v.  Easton,  122  App.  Div. 

Zickerman,    154    App.    Div.    471,    139  274,  106  N.  Y.  Supp.  970;  reversed  on 

N.    Y.    Supp.    118;    Weaver   Hardware  other  grounds,  195  N.  Y.  372. 

Co.   V.   Solomovitz,   98   Misc.    413,   163  22.  Brandt    v.    City    of    New    York, 

N.  Y.  Supp.  121.  110  App.  Div.  396,  97  N.  Y.  Supp.  280; 

20.  Spruck  V.  McRoberts,  139  N.  Y.  affd,  186  N.  Y.  599. 
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chandeliers,  brackets  or  other  fixtures  or  apparatus  for  supplying  gas  or  electric 
light  and  shall  also  include  the  drawing  by  an  architect  or  engineer,  of  any 
plans  or  specifications  which  are  used  in  connection  with  such  improvement. 

Public  improvement.  The  term  "public  improvement,"  when  used  in  this 
chapter,  means  an  improvement  upon  any  real  estate  belonging  to  the  state  or 
a  municipal  corporation. 

Contractor.  The  term  "contractor,"  when  used  in  this  chapter,  means  a 
person  who  enters  into  a  contract  with  the  owner  of  real  property  for  the  im- 
provement thereof,  or  with  the  state  or  a  municipal  corporation  for  a  public 
Amprovement. 

Subcontractor.  The  term  "subcontractor,"  when  used  in  this  chapter,  meanj 
a  person  who  enters  into  a  contract  with  a  contractor  for  the  improvement  of 
such  real  property  or  such  public  improvement  or  with  a  person  who  has  con- 
tracted with  or  through  such  contractor  for  the  performance  of  his  contract  or 
any  part  thereof. 

Laborer.  The  term  "laborer,"  when  used  in  this  chapter,  means  any  person 
who  performs  labor  or  services  upon  such  improvement. 

Material  man.  The  term  "material  man,"  when  used  in  this  chapter,  means 
any  person  who  furnishes  material  for  such  improvement. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4763.) 

2.  Lienor. 

An  assignee  of  a  building  contract  taken  as  security  for 
moneys  advanced  to  a  general  contractor  is  a  "lienor,"  within 
the  meaning  of  section  2P  A  "successor  in  interest"  is  one 
who  succeeds  to  a  lienor's  rights  under  a  valid  notice  of  lien 
already  filed,  by  assignment  or  otherwise.^* 

3.  Owner. 

Section  2  of  the  Lien  Law  enlarges  the  meaning  of  the  term 
"  owner.  "^^  A  person  in  possession  of  premises  claiming 
under  a  valid  conveyance  of  title,  which  conveyance  has  not 
yet  been  recorded,  is,  not  only  an  owner  within  the  definition 
in  the  statute,  but  is  in  fact  the  owner  of  the  premises.^  A 
widow  having  a  life  interest  in  property  so  long  as  she  re- 
mains unmarried,  subject  to  certain  charges,  may  be  an  owner 
as  to  alterations  and  improvements  upon  the  premises.^^  A 
person  who  has  contracted  to  sell  real  estate  remains  "the 

23.  Lincoln  National  Bank  v.  Peirce      N.  Y.  Supp.  1148. 

Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.  28.  Vogel  &  Binder  Co.  v.  Montgom- 

24.  Tisdale  Lumber  Co.  v.  Read  ery,  133  App.  Div.  836.  118  N.  Y.  Supp. 
Realty   Co.,    154   App.    Div.    270,    138       10. 

N.  Y.  Supp.  829.  27.  Lang  v.  Everling,  3  Misc.  530,  52 

25.  Strauchen    v.    Pace,    195    N.    Y.       St.  Rep.  489,  23  N.  Y.  Supp.  329. 
167,  170;   aflF'g,  123  App.  Div.  914,  108 
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owner"  within  the  Lien  Law  untU  title  passes.^*  The  owmer 
of  land  who  has  contracted  to  sell  it,  is  to  be  deemed  the  owner 
until  the  deed  is  delivered,  although  the  purchaser  takes  pos- 
session and  builds  thereon.^'  The  interest  of  one  who  has 
contracted  to  sell  land  with  a  proAdsion  for  a  building  loan  is 
subject  to  the  claim  of  a  lienor  unless  the  contract  is  filed  in 
the  county  clerk's  office  within  ten  days  although  the  lienor 
may  have  notice  of  its  existence.^ 

4.  Improvement. 

Section  2  of  the  Lien  Law  seems  to  provide  for  repairs  as 
well  as  improvements,  and  it  is  error  to  attempt  a  distinc- 
tion.^^ The  words  "permanent  improvement,"  as  used  in  this 
section,  are  intended  to  differentiate  the  labor  and  materials 
which  are  consumed  in  or  constitute  the  public  improvement 
as  distinguished  from  the  labor  or  materials  which  enter  into 
and  become  a  part  of  the  plant  of  the  contractor  owned  and 
used  by  him  in  the  performance  of  his  work.^^  Where  a  lease 
of  an  office  building  contains  no  provision  that  upon  the  ex- 
piration of  the  term  office  fixtures,  having  nothing  distinctive 
or  peculiar  about  their  finish  or  construction,  and  the  removal 
of  which  would  result  neither  in  injury  to  them  nor  to  the 
building,  should  become  the  property  of  the  lessor,  they  are 
not  a  permanent  improvement  to  the  realty  within  the  mean- 
ing of  sections  2  and  3  of  the  Lien  Law.^  The  labor  and 
materials  that  enter  into  and  become  a  part  of  the  improve- 
ment required  by  a  contract  or  are  necessarily  and  exclusively 
used,  not  as  tools  and  equipment,  but  in  the  performance  of 
the  particular  contract,  are  labor  and  materials  within  the 
meaning  of  the  statute.'* 

28.  Schnaufer  v.  Ahr,  53  Misc.  299,  struetion  Co.,  220  N.  Y.  38,  49,  affg, 
103  N.  Y.  Supp.  195.  169  App.  Div.  221,  154  N.  Y.  Supp.  605. 

29.  Garland  v.  Van  Rensselaer,  71  33.  Wahle-Phillips  Co.  v.  Fitzgerald, 
Hun,  2,  54  St.  Rep.  74,  24  N.  Y.  Supp.  83  Misc.  636,  146  N.  Y.  Supp.  562,  af- 
781.  firmed,,  172  App.  Div.  907,   157  N.  Y. 

30.  Packard  v.   Sugarman,   31   Misc.  Supp.  1150. 

623,  66  N.  Y.  Supp.  30.  34.  Gates    &    Co.    v.    Stevens    Con- 

31  Aetna  Elevator  Co.  v.  Deeves,  57  struetion  Co.,  220  N.  Y.  38,  49,  aff'g. 

Misc.  632,  108  N.  Y.  Supp.  718.  169  App.  Div.  221,  154  N.  Y.  Supp.  605. 
32.  Gates    &    Co.    v.    Stevens    Con- 
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5.  Public  improvement. 

The  character  of  a  contract  under  the  Lien  Law  must  be 
established  by  its  substantial  purpose  and  not  by  some  merely 
incidental  result.^^  A  contract  with  the  city  of  New  York 
for  the  removal  of  ashes  and  refuse  is  not  one  for  a  "public 
improvement,"  within  the  meaning  of  this  seetion.^^  The  con- 
struction of  a  subway  in  the  city  of  New  York  is  a  public 
improvement  and  the  labor  and  materials  that  enter  into  and 
become  a  part  of  the  improvement,  or  are  necessarily  and 
exclusively  used,  not  as  tools  and  equipment,  but  in  the  per- 
formance of  a  particular  contract  with  reference  to  the  sub- 
way are  labor  and  materials  within  the  meaning  of  the  statute 
for  which  a  lien  may  be  filed.^^ 

6.  Contractor. 

The  contractor  whom  the  Lien  Law  has  in  view  is  one  who 
would  be  so  characterized  in  the  common  speech  of  men.  He 
is  one  who,  in  the  usual  course  of  trade,  has  undertaken  to 
improve  the  property  of  another.  If  he  happens  to  have  some 
interest  in  the  land  himself,  his  interest  is  an  incident,  and 
not  the  source  and  origin  and  occasion  of  his  action.**  A 
tenant  in  making  improvements  under  covenants  is  not  a  con- 
tractor, within  the  meaning  of  the  statute.*^ 

7.  Materialman. 

A  "materialman,"  within  the  meaning  of  the  statute,  is  one 
who  furnishes  materials ;  he  must  not  be  a  contractor  as  also 
defined  by  the  statute.^  The  term  "materialman,"  within 
the  meaning  of  this  section,  includes  one  who  has  produced  or 
sold  materials  that  are  incorporated  in  or  attached  to  real 
estate  by  the  labor  of  others,  though  such  materials  were 
specially  manufactured  for  the  building  in  question.*^    One 

35  Riverside  Contracting  Co.  v.  City  221  N.  Y.  98,  aff'g,  164  App   Div   949 

of  New  York,  218  N.  Y.  596,  aff'g,  165  149  N.  Y.  Supp.  375. 

App.  Div.  972,  150  N.  Y.  Supp.  1109.  39.  McNulty    Brothers   v.    Offennan 

36.  Riverside  Contracting  Co.  v.  City  221  N.  Y.  98,  aff'g,  164  App  Div  949* 
of  New  York,  218  N.  Y.  596,  aff'g,  165  149  N.  Y.  Supp.  375. 

App.  Div.  972,  150  N.  Y.  Supp.  1109.  40.  Jackson  v.  Egan,  200  N.  Y   496 

37.  Gates  &  Co.  v.  Stevens  Con-  revg,  138  App.  Div.  505,  123  N  y' 
etruction  Co.,  220  N.  Y.  38,  aff'g,  169  Supp.  299.  '  ' 
App.  Div.  221,  154  N.  Y.  Supp.  605.  41.  Chambers  v.  Vassar's  Sons  &  Co 

38.  McNulty   Brothers   v.    Offennan,  81  Misc.  562,  143  N.  Y.  Supp.  615.      ' 
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who  furnishes  a  contractor  with  materials  called  for  by  the 
plans  and  specifications  and  by  whom  working  drawings  are 
submitted  for  approval,  but  who  does  not  install  the  material 
nor  perform  any  labor  thereon  after  delivery,  is  a  material- 
man.^^ One  who  furnishes  materials  to  a  subcontractor  is  a 
materialman  and,  as  such,  is  entitled  to  a  preference  under 
section  56  over  all  other  lienors,  who  are  subcontractors.*^  One 
who  agrees  to  furnish  oak  flooring  of  a  certain  grade,  quality 
and  size  to  another  who  has  a  contract  for  the  erection  of  a 
building  is  a  materialman  and  not  a  subcontractor,  though  he 
knows  the  material  is  to  be  used  in  the  performance  of  the 
contract.** 

Where  a  subcontractor  to  install  plumbing  materials  in  a 
building  became  financially  involved,  another  corporation 
which  agreed  to  and  did  furnish  the  materials  directly  to  the 
contractor,  charging  the  same  on  its  books  to  it,  was  a 
materialman  furnishing  materials  to  the  contractor,  and  the 
latter  was  primarily  liable  and  was  not  merely  a  guarantor 
of  the  original  subcontractor  for  such  materials.*^ 

ARTICLE  n. 

RIGHT  TO  LIEN. 

A.  Lien  Law,  §  3.    Mechanic's  lien  on  real  property. 

A  eontraetor,  subcontractor,  laborer,  or  material  man,  who  performs  labor  or 
furnishes  materials  for  the  improvement  of  real  property  with  the  consent  or  at 
the  request  of  the  owner  thereof,  or  of  his  agent,  contractor,  or  subcontractor, 
shall  have  a  lien  for  the  principal  and  interest  of  the  value,  or  the  agreed  price, 
of  such  labor  or  materials  upon  the  real  property  improved  or  to  be  improved 
and  upon  such  improvement,  from  the  time  of  filing  a  notice  of  such  lien  as  pre- 
scribed in  this  article. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4770.) 

B.  Who  entitled  to  lien. 

1.  Assignee  of  claim. 

The  right  to  file  a  mechanic's  lien  is  a  personal  right, 
limited  to  the  person  performing  the  labor  or  furnishing  the 

42.  Buhler  Co.  v.  New  York  Dock  tor  &  Gamble  Co.,  62  Misc.  129,-114  N. 
Co.,  170  App.  Div.  486,  156  N.  Y.  S'upp.  Y.  Supp.  1103,  modified,  134  App.  Div. 
457.  244,  118  N.  Y.  Supp.  920. 

43.  Lincoln  National  Bank  v.  Pierce  45.  Chambers  v.  Vassar's  Sons  &  Co., 
Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.  81  Misc.  562,  143  N.  Y.  Supp.  615. 

44.  Hedden  Construction  Oo.  v.  Proc- 
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material,  and  is  not  assignable.  The  assignee  of  a  claim  can- 
not create  a  valid  mechanic's  lien  by  filing  the  statutory  notice. 
Hence,  in  an  action  to  foreclose  a  mechanic's  lien  which  was 
filed  by  the  plaintiff  as  assignee,  a  judgment  in  his  favor 
should  be  reversed.* 

2.  Joint  contractors. 

When  a  plaintiff  and  his  partner  have  contracted  to  do  work 
in  a  building  and  the  partner  has  retired  from  the  firm  before 
the  work  was  completed,  assigning  the  assets  of  the  firm  to 
the  plaintiff,  the  plaintiff  is  entitled  to  file  a  lien.*^  Joint 
contractors  "jpho  agree  to  divide  the  work  upon  a  contract 
between  them,  each  to  receive  payment  for  the  portion  per- 
formed by  him  thereby  become  subcontractors  and  each  is 
entitled  to  file  a  separate  lien  for  the  amount  due  him.^* 

3.  Non-resident. 

The  language  of  the  statute  is  broad  and  there  is  no  limita- 
tion therein  or  any  good  reason  for  reading  one  into  it  by 
which  the  mechanic  is  required  to  be  a  resident  of  the  State 
and  to  make  his  contract  here.  If  the  materials  have  been 
furnished  and  used  in  the  erection  of  a  building  within  the 
State,  the  right  of  the  materialman  to  a  lien  follows,  if  the 
other  statutory  provisions  are  complied  with.** 

4.  Corporation. 

A  corporation  formed  by  the  consolidation  of  two  others, 
pursuant  to  the  Business  Corporation  Law,  may  file  a  notice 
of  lien  for  materials  furnished  by  it  after  such  consolidation, 
and  also  for  material  furnished  prior  thereto  by  one  of  the 
combining  corporations.*"  A  foreign  corporation  may  file  a 
lien  against  the  owner  of  a  house  in  this  State  in  the  construc- 
tion of  which  its  goods  have  been  used.  It  is  immaterial 
whether  such  goods  were  delivered  within  the  State  to  a  third 
person,  a  resident  or  to  the  owner  directly.    The  fact  that  the 

46.  Tisdale    Lumber    Co.     v.    Read  48.  Strobel   v.   Osehe,    14  Misc.   522, 
Realty  Co.,  154  App.  Div.  270,  138  N.  35  N.  Y.  Supp.  1089,  70  St.  Rep.  707. 
Y.  Supp.  829.  49.  Campbell  v.  Coon,  149  N.  Y.  556. 

47.  Ogden  v.  Alexander,  63  Hun,  56,  50.  Chambers  v.  Vassar's  Sons  &  Co., 
43  St.  Rep.  829,  17  N.  Y.  Supp.  641,  Inc.,  81  Misc.  562,  143  N.  Y.  Supp.  615. 
aff'd,  140  N.  Y.  356. 
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corporation  has  not  filed  a  certificate  with  the  secretary  of 
state  under  section  15  of  the  General  Corporations  Law  will 
not  prevent  enforcement  of  the  lien,  as  a  single  transaction 
does  not  constitute  "doing  business"  on  the  part  of  a  foreign 
corporation  so  as  to  avoid  the  right  of  recovery .^^  A  foreign 
corporation,  not  authorized  to  transact  business  in  this  State, 
may  file  a  lien  against  the  owner  of  property  in  this  State  in 
whose  construction  its  goods  have  been  used,  where  it  appears 
that  the  goods  have  been  delivered  by  it  within  the  State  of 
the  domestic  corporation,  which  in  turn  furnished  them  to  the 
owner.^^ 

5.  Infant. 

The  only  limitation  to  the  right  of  a  minor  to  file  a  lien 
seems  to  arise  upon  the  fact  that  the  lien  is  dependent  upon 
the  existence  of  a  contract,  but  as  the  disability  of  the  minor 
is  a  personal  privilege,  his  minority  is  of  little  avail  as  a 
defense  to  his  lien,  where  a  party  has  received  his  services  or 
materials.^' 

6.  Trustee  in  bankruptcy. 

A  trustee  in  bankruptcy  may  file  a  mechanic's  lien  to  secure 
the  amount  due  under  a  contract  made  by  the  bankrupt,  and 
may  enforce  such  lien  for  the  benefit  of  the  bankrupt  and  his 
creditors." 

7.  Covenant  not  to  permit  lien. 

A  provision  in  a  building  contract  that  the  contractor  will 
not  at  any  time  suffer  or  permit  any  lien,  by  any  person  or 
persons,  whomsoever,  to  be  put  or  remain  on  the  building  or 
premises  for  any  work  done  or  materials  furnished  lender  the 
contract,  does  not  preclude  such  contractor  from  filing  a  lien 
for  an  amount  due  to  him  under  the  contract,  where  the  owners 
have  failed  to  pay  such  amount  after  it  became  due.  The 
breach  of  the  contract  by  the  owners,  by  their  default  to  make 
such  payment,  relieves  the  contractor  from  the  obligation 

51.  Architectural  Terra-iCotta  Co.  v.  279;  Gates  v.  Davenport,  29  Barb.  160; 
Williams,   102   App.  Div.   1,  92  N.  Y.  Whitemarsh  v.  Hall,  3  Den.  375. 
Supp.  808,  aff'd,  184  N.  Y.  579.  54.  Davis  v.   City  of  New  York,  75 

52.  Matter  of  Simonds  Furnace  Co.,  App.   Div.   518,   78   N.  Y.   Supp.   336; 
30  Misc.  209,  61  N.  Y.  Supp.  974.  Held   v.   City  of   New  York,   83   App. 

53.  Van  Bramer  v.  Cooper,  2  Johns.  Div.  509,  82  N.  Y.  Supp.  426. 
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upon  his  part,  and  he  becomes  entitled  to  file  a  lien  for  his 
work  and  materials.^^  The  default  by  an  owner  in  making 
payments  to  a  contractor,  relieves  the  latter  from  his  agree- 
ment not  to  file  a  notice  of  lien.^* 

C.  Consent  of  owner. 
1.  In  general. 

In  order  that  one  furnishing  labor  or  materials  for  the 
improvement  of  real  property  shall  have  a  lien  on  the  prop- 
erty, the  statute  requires  that  the  labor  or  materials  shall  be 
furnished  with  the  consent  or  at  the  request  of  the  owner,  or 
his  agent,  contractor  or  subcontractor.^''  The  statute  con- 
templates that  the  owner  of  property  shall  not  be  charged 
with  the  cost  of  improvements  without  such  an  assent  thereto 
as  will  morally  obligate  him  to  pay  for  the  same.^"  To  render 
the  lien  effective  to  charge  the  land,  it  must  appear  affirma- 
tively either  that  the  work  was  done  or  materials  furnished 
at  the  request  of  the  owner  or  his  agent,  or  of  the  person  con- 
tracting with  the  owner;  in  the  absence  of  proof  of  such 
request  or  consent  the  owner's  interest  in  the  land  is  not 
chargeable.^^  It  is  not  necessary,  however,  that  the  owner  of 
the  fee  be  personally  liable  for  the  indebtedness  to  give 
validity  to  a  mechanic's  lien.  It  is  sufficient  that  the  labor  was 
performed  or  the  materials  furnished  with  the  owner's  knowl- 
edge and  consent.™  One  who  furnishes  labor  or  material  for 
the  improvement  of  real  property,  upon  the  proper  consent 
of  the  owner,  is  entitled  to  file  a  lien  for  such  improvements ; 
there  need  not  be  a  formal  contract  with  the  owner.  If  the 
circumstances  show  that  the  owner  consented  to  an  improve- 
ment of  his  property  in  the  expectation  that  he  would  reap 
the  benefit,  the  law  raises  an  implied  promise  to  pay."^  The 
section  enacts  the  equitable  principle  that  one  who  knowingly 

63.  Kertscher  &  Co.  v.  Green,  205  N.  v.  Hess,  118  N.  Y.  668. 
y.  522.  58.  Sager  v.  Renwick  Park  &  Traffic 

56.  CummingB  v.  Broadway,  etc.,  Association,  172  App.  Div.  359,  159  N, 
Realty  Co.,  196  App.  Div.  194,  187  N.  Y.  Supp.  4. 

Y.  Supp.  576.  59.  Rossi    v.    MacKellar,    13    N.    Y. 

57.  Sager  v.  Renwick  Park  &  Traffic  Supp.  827,  37  St.  Rep.  503. 
Association,  172  App.  Div.  359,  159  N.  60.  Pell    v.    Baur,    133    N.    Y.    377; 
Y.  Supp.  4.  Pearce  v.  Kenney,  152  App.  Div.  638, 

Where  the  agency  is  denied,  it  raiees      137  N.  Y.  Siipp.  475. 
a  question  of  fact,  and  it  is  error  to  61.  Kerwin   v.   Post,   120  App.   Div. 

exclude  evidence  on  the  subject.     Rope       180,  104  N.  Y.  Supp.  1005. 
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takes  the  benefit  of  the  property  or  labor  of  another  in  the 
form  of  improvements  made  upon  his  land  ought  to  have  it 
subjected  to  a  lien  for  the  value  of  such  improvements.^^  The 
consent  of  the  owner  to  the  furnishing  of  work  and  materials 
is  sufficient  without  regard  to  the  existence  of  a  written  eon- 
tract.** 

Under  the  statute  the  incumbrance  is  imposed  upon  real 
estate  only  when  the  work  is  performed  or  materials  furnished 
in  pursuance  of  some  contract  with  the  owner  or  when  his 
consent  is  in  some  way  established;  when  a  mechanic  or 
materialman  proposes  to  expend  labor  or  material  upon  land 
under  a  contract  with  the  person  in  possession,  it  is  incum- 
bent upon  him  to  inquire  and  assure  himself  of  the  fact  that 
such  person  has  in  fact,  such  an  estate  or  interest  in  the  land 
as  will  enable  him  to  assert  the  statutory  lien ;  if  the  person  in 
possession  has  no  such  interest,  the  statute  does  not  impose  a 
lien  upon  the  estate  of  the  true  owner  unless  he  is  in  some 
way  connected  with  the  contract  or  has  given  his  consent  to 
the  expenditure  in  such  a  manner  as  to  bind  him  within  the 
recognized  principles  of  equity."* 

Where  the  trial  court  has  found,  in  an  action  to  foreclose  a 
mechanic's  lien,  that  the  improvements  were  made  with  the 
consent  and  knowledge  of  the  owner  and  such  finding  has  evi- 
dence to  sustain  it,  a  judgment  enforcing  the  lien  must  be 
sustained."^ 

Tenants  in  common,  lessor  and  lessee,  vendor  and  pur- 
chaser, all  have  interests  in  the  land ;  but  when  once  they  have 
given  their  consent  to  an  improvement  they  cannot  by  any 
arrangement  among  themselves  cut  off  the  rights  of  lienors.*^* 

2.  Implied  consent. 

The  consent  referred  to  in  section  3  of  the  Lien  Law  may 
be  implied."^    The  legislature  in  authorizing  a  lien  where  the 

62.  Empire  City  Iron  Works  v.  Mar-      297. 

golies,  85  Misc.  238,  148  N.  Y.  Supp.  65.  Gates  &  Co.  v.  National  Fair  ft 

348.  Exposition  Assn.,  225  N.  Y.  142. 

63.  Marshall  v.  Cohen.  11  Misc.  397,  66.  McNulty  Brothers  v.  Offerman, 
32  N.  Y.  Supp.  283,  65  St.  Eep.  310.  221  N.  Y.  98. 

64.  Spruek  v.  McRoberts,  139  N.  Y.  67.  National  Wall  Paper  Co.  v.  Sire, 
193,  54  St.  Rep.  461.  The  same  rule  is  163  N.  Y.  122;  Gates  &  Co.  v.  National 
held  in  Stevens  v.  Ogden,  130  N.  Y.  Fair  and  Exposition  Association,  172 
182;  McCorkle  v.  Herrman,  117  N.  Y.  App.  Div.  581,  158  N.  Y.  Supp.  1070. 
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claim  of  the  laborer  or  materialman  arose  at  the  owner's 
request,  intended  to  enforce  the  equitable  principle  that  one 
who  knowingly  takes  the  benefit  of  the  property  or  labor  of 
another  in  the  form  of  improvements  made  on  his  land,  ought 
to  have  the  land  subjected  to  the  lien,  and  the  doctrine  of 
consent  extends  to  cases  where  an  owner,  by  his  acts  and 
declarations,  impliedly  consents  to  the  erection  of  buildings 
on  his  land.''*  While  the  consent  need  not  be  expressly  given 
but  may  be  implied  from  the  conduct  and  attitude  of  the  owner 
with  respect  to  such  improvements,  the  facts  from  which  the 
inference  of  a  consent  may  be  drawn  must  be  such  as  to  indi- 
cate a  willingness  on  his  part  to  have  the  improvements  made 
or  an  acquiescence  in  the  means  adopted  for  that  purpose 
with  knowledge  of  the  object  for  which  they  were  employed.*' 
The  consent  of  the  owner  will  be  implied  if  it  appears  that 
the  work  proceeded  with  his  knowledge  and  approval.™  The 
owner  of  land  having  made  a  contract  for  the  doing  of  work 
and  furnishing  materials  for  a  building,  will  be  held  to  have 
consented  that  the  materials  used  in  the  erection  thereof  shall 
be  furnished  the  contractor  or  subcontractor.''^  But  the  mere 
knowledge  of  the  owner  or  his  acquiescence  in  the  improve- 
ment does  not  necessarily  constitute  an  implied  consent.''^ 

The  fact  that  the  owner  stands  by  and  sees  a  subcontractor 
at  work  does  not  render  his  property  chargeable  with  a  lien 
irrespective  of  the  amount  due  the  contractor.''^  The  fact  that 
the  owner  does  not  eject  a  contractor  as  an  intruder  does  not 
make  him  liable  as  consenting  to  the  work  if  he  has  forbidden 
the  contractor  to  continue.''* 
An  owner  who  takes  title,  while  a  building  is  under  con- 
es. Butler  V.  Flynn,  51  App.  Div.  sidered  in  Riggs  v.  Chapln,  7  N.  Y. 
225,  64  N.  Y.  Supp.  877;  Nellis  v.  Bel-  Supp.  765,  27  St.  Rep.  268. 
linger,  6  Hun,  560;   Otis  v.  Dodd,  90  72.  Sunsliine    v.    Morgan,    39    Misc. 

N.  Y.  336.  778,   81   N.   Y.   Supp.   278;    Eichler   v. 

G9.  Cowen  v.  Paddock,  137  N.  Y.  Warner,  46  Misc.  246,  91  N.  Y.  Supp. 
188;  National  Wall  Paper  Co.  v.  Sire,  793;  Lloyd  v.  Kilpatrick,  71  Misc.  19, 
163  N.  Y.  122.  127  N.  Y.  Supp.  1096. 

70.  Hellwig  V.  Blumenberg,  7  N.  Y.  See  also  Decker  v.  Sexton,  19  Misc. 
Supp.  746;  Husted  v.  Mathes,  77  N.  Y.      59,  43  N.  Y.  Supp.  167. 

389;  Kealey  v.  Murray,  15  N.  Y.  Siupp.  73.  La  Pasta  v.  Weil,  20  Misc.  554, 

403,  40  St.  Rep.  23.  46  N.  Y.  Supp.  275,  reversing  20  Misc. 

71.  Wheeler    v.    Scofield,    67    N.    Y.       10,  44  N.  Y.  Sa-p-p.  778. 

311.     The  meaning  of  the  term  "  with  74.  Lowry  v.  Woolsey,  83  Hun,  257 

the    consent    of    the    owner"    is    con-      31  N.  Y.  Supp.  1101,  64  St.  Rep.  860. 
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struction  upon  the  property  conveyed,  the  deed  providing  as 
part  of  the  consideration  that  the  grantor  shall  at  his  own 
expense  complete  the  building,  is  a  consenting  owner  under 
the  Lien  Law,  and  the  property  is  bound  by  liens  imposed 
under  the  grantor's  contract.''^ 

Where  a  carpenter  did  work  on  the  wrong  house,  furnish- 
ing articles  not  attached  to  the  freehold,  which  the  owner 
induced  him  to  leave  upon  the  premises  and  promised  to  pay 
for,  it  was  held  the  carpenter  could  enforce  a  lien  therefor.''® 

3.  Improvemeiit  by  tenant. 

The  property  of  a  lessor  is  not  generally  liable  for  work 
contracted  for  by  his  lessee,  although  the  owner  has  knowl- 
edge of  the  performance  of  the  work  and  acquiesces  therein. 
Such  knowledge  and  acquiescence  is  not  the  "consent"  men- 
tioned in  the  statute.'"  To  fall  within  that  provision  the 
owner  must  either  be  an  affirmative  factor  in  procuring  the 
improvements  to  be  made,  or,  having  possession  and  control 
of  the  premises,  assents  to  the  improvements  in  the  expecta- 
tion that  he  will  reap  a  benefit  of  them.''* 

The  consent  contemplated  by  the  statute  is  not  a  consent 
given  to  the  tenant  but  a  consent  given  to  the  materialman; 
it  is  a  holding  out  of  ihe  owner  as  acquiescing  in  the  giving  of 
credit  which  is  at  the  foundation  of  the  right  to  a  lien  against 
the  owner  of  the  fee,  and  where  the  contract  is  made  with  a 
tenant  in  possession,  under  a  lease  having  no  connection  what- 
ever with  the  owner  of  the  fee,  it  cannot  reasonably  be  con- 
tended that  the  latter  is  either  morally  or  legally  bound  to 
compensate  the  lienors.'" 

Where  the  consent  of  the  owner  cannot  be  shown  and  con- 
tract was  with  the  tenant  only,  the  fee  cannot  be  subjejcted  to 
the  operation  of  the  lien,  and  where  the  contract  was  made 
with  the  tenant  his  interest  alone  can  be  subjected  to  the 

75.  Pope  V.  Heckscher,  109  App.  Div.  Woolsey,  83  Hun,  257,  31 '  N.  Y.  Supp. 
495,  96  N.  y.  Supp.  533;  aflf'd,  190  N.  1101,  64  St.  Eep.  860;  McAuley  v. 
Y.  508.  Hatfield,    59    St.    Rep.    552,    28    N.    Y. 

76.  Drake  v.  Bell,  46  App.  Div.  275,  Supp.  648. 

61  N.  Y.  Supp.  657.  78.  Garber   v.    Spivak,   65   Misc.    37, 

77.  Rice  v.  Coulter,  172  N.  Y..  60;       119  N.  Y.  Supp.  269. 

Seklir  v.  Krizer,  48  Misc.  25,  96  N.  Y.  79.  Sager  v.  Renwick  Park  &  Traf- 

Supp.  74;   Garber  v.   Spivak,  65  Misc.       fie  Association,  172  App.  Div.  359,  159 
37,    119   N.    Y.    Supp.    269;    Lowry   v.       N.  Y.  Supp.  4. 
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lien.*"  The  interest  of  such  lessee,  hoAvever,  embraces  all 
improvements  erected  by  him  which  may  be  removed  without 
injury  to  the  freehold.*^ 

A  covenant  by  a  tenant  to  keep  leased  premises  in  good 
order  and  repair  during  his  term  does  not  constitute  a  "con- 
sent" on  the  part  of  the  landlord.^^  A  mere  general  consent 
or  requirement  on  the  part  of  the  owner  that  the  lessee  may 
or  shall  at  his  own  expense  make  alterations  and  repairs  to 
the  premises,  does  not  constitute  consent  within  the  meaning 
of  the  Lien  Law.*'  A  covenant  by  a  lessee  to  maintain  an 
amusement  park  in  its  then  condition  and  to  use  his  best 
efforts  to  improve  its  popularity,  should  not  be  construed  into 
a  general  consent  by  the  owner  to  any  and  all  constructions 
which  a  sublessee  may  conceive  to  be  useful.^  A  landlord, 
who  introduces  his  tenant,  who  has  agreed  to  make  certain 
repairs  in  consideration  of  a  reduction  in  rent,  to  a  mechanic 
competent  to  do  the  work,  does  not  thereby  "consent"  within 
the  meaning  of  the  statute  to  the  doing  of  work  greatly  ex- 
ceeding that  contemplated.*®  Repairs  made  upon  the  order 
of  a  tenant  without  knowledge  of  the  landlord  and  in  violation 
of  the  terms  of  the  lease  cannot  be  made  the  basis  of  a  lien 
against  the  property.*^  Where  a  lessee  under  a  lease  which 
contains  no  permission  to  erect  buildings,  constructs  them  on 
the  land  leased,  the  liens  do  not  attach  to  the  land.*'' 

If  the  lease  imperatively  requires  the  tenant  to  make  cer- 
tain improvements  to  the  premises,  there  is  a  sufficient  consent 
to  charge  the  owner  for  claims  which  accrue  in  the  making  of 
such  improvements,**  but  the  property  will  not  necessarily  be 
liable  for  improvements  or  alterations  beyond  those  specified 
in  the  lease.*^ 

80.  Cornell  v.  Barney,  26  Hun,  134,  84.  Eager  v.  Renwick  Park  &  Traf- 
94  N.  Y.  394;  Knapp  v.  Brown,  45  fie  Association,  172  App.  Biv.  359,  159 
N.  Y.  207;  Muldoon  v.  Pitt,  54  N.  Y.      N.  Y.  Supp.  4. 

269.  85.  Hedltind  v.  Payne,  60  Misc.  603, 

81.  Ombony  v.  Jones,  19  N.  Y.  234.  113  N.  Y.  Supp.  841. 

82.  Aetna  Elevator  Co.  v.  Deeves,  57  86.  Berger  Mfg.  Co.  v.  Zabriskie,  75 
Misc.  632,  108  N.  Y.  Supp.  718;   s.  e.  N.  Y.  Supp.  1038. 

56  Misc.  565,  107  N.  Y.  Supp.  63;  aff'd,  87.  Havens    v.    West    Side    Electric 

125   App.   Div.    842,    110  N.   Y.   Supp.  Light  &  Power  Co.,  44  St.  Rep.  589,  17 

124;  Berger  Mfg.  Co.  r.  Zabriskie,  75  N.  Y.  Supp.  580. 
N.  Y.  Supp.  1038.  88.  Jones  v.  Menke,  168  N.  Y.  61. 

83.  Aetna  Elevator  Co.  v.  Deeves,  89.  DeKlyn  v.  Gould,  165  N.  Y.  282; 
125  App.  Div.  842,  110  N.  Y.  Supp.  124.  McNulty  Bros.  v.  Offerman,  221  N.Y.  98. 
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Where,  under  the  contract  between  the  landlord  and  the 
tenant,  an  improvement  to  the  premises  is  to  belong  to  the 
landlord  at  the  expiration  of  the  tenacy,  the  circumstances 
frequently  are  such  that  the  consent  of  the  landlord  to  the 
improvement  is  implied.""  And  where  the  repairs  are  to  be 
made  at  the  expense  of  the  landlord,  in  whole  or  in  part,  the 
tenant  in  some  cases  is  deemed  to  act  as  an  agent  of  the  land- 
lord so  that  the  property  may  be  charged  with  a  lien.*^  But, 
where  the  OAvner  acts  solely  as  agent  of  his  tenant,  his  consent 
as  owner  cannot  be  inferred.*^  Where  a  lease  required  the 
landlord  to  pay  his  tenant  $15,000  towards  certain  improve- 
ments valued  at  $60,000  to  be  made  by  the  tenant  for  the  pur- 
pose of  equipping  the  building  for  use  as  a  department  store, 
and  the  improvements  were  to  belong  to  the  landlord  as  soon 
as  made,  the  landlord  must  be  deemed  to  have  "consented" 
to  the  improvements  within  the  meaning  of  section  3  of  the 
Lien  Law.'* 

Where  there  is  no  requirement  in  a  lease  that  the  tenant 
shall  perform  labor  and  furnish  material  in  connection  with 
an  electric  lighting  system,  but  subsequent  to  the  making  of 
the  lease  the  owner  consented  to  the  tenant  so  doing,  upon 
express  condition  that  he  should  be  exempt  from  all  liability 
on  account  thereof,  parties  claiming  a  lien  for  fixtures,  who 
had  knowledge  of  the  condition  under  which  the  owner  con- 
sented to  the  installation  thereof,  cannot  charge  the  interest 
of  the  owner  in  the  leased  property  with  the  payment  of  the 
balance  unpaid  by  the  tenant.'* 

A  covenant  in  a  lease,  for  the  lessees  to  put  in  a  steam 
heating  apparatus  is  evidence  of  consent  by  the  lessor  to  in- 
stalling it.^^  The  owner  of  buildings  by  giving  a  lease  thereof 
in  which  the  lessee  covenants  that  he  will  "keep  during  the 
term  *  *  *  all  the  machinery  and  boilers  in  good  work- 
ing order"  at  his  own  cost,  "consents"  to  work  done  by  a 

90.  National  Wall  Paper  Co.  v.  Sire,  Supp.  580;  aflf'd,  20  N.  Y.  Supp.  764. 
163    N.    Y.    122;     Empire    City    Iron  93.  McNulty    Brothers    v.    Offerman, 
Works  V.  Margoliea,  85  Misc.  238,  148  152  App.  Div.  181,  137  N.  Y.  Supp.  27. 
N.  Y.  Supp.  348.  94.  Marsh  v.  Lemon-Thomson  Realty 

91.  McNulty  Bros.  v.  Oflferman,  221  Corporation,    174    App.    Div.    218,    160 
N.  Y.  98;   Mosher  v.  Lewis,  10  Misc.  N.  Y.  Supp.  138. 

373,  31   N.  Y.  Supp.  433,  64  St.  Rep.  95.  N.    Y.    Elevator    Supply    Repair 

117.  Co.  V.  Bremer,  74  App;  Div.  400,  77 

92.  Havens    v.    West    Side    Electric  N.    Y.    Supp.    509;    alBrmed    without 
Light  Co.,  44  St.  Rep.  589,  17  N.  Y.  opinion,  175  N.  Y.  520. 
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tMrd  person  under  contract  with  the  lessee  for  the  purpose  of 
putting  and  keeping  the  machinery  in  working  order.'^  Where 
a  lease  provided  that  the  tenant  should  have  a  steam  heating 
plant  installed  for  which  he  was  to  be  allowed  $200  a  month 
by  way  of  deduction  from  the  rent,  and  the  landlord  subse- 
quently sent  a  contractor  who  had  done  such  work  for  her  on 
other  premises  to  the  tenant  to  make  an  agreement  for  the 
work,  the  contractor,  who  thereupon  saw  the  tenant,  secured 
the  contract  and  performed  the  work  for  which  the  tenant 
refused  to  pay,  can  maintain  an  action  to  foreclose  a  lien 
against  the  premises  for  the  value  of  his  services,  and  the 
facts  having  been  shown,  it  is  error  to  dismiss  the  complaint 
at  the  close  of  plaintiff's  case.  The  provision  in  the  lease  in 
reference  to  the  work  and  the  act  of  the  landlord  in  directing 
it  constituted  a  consent  thereto  on  the  part  of  the  owner  within 
the  meaning  of  this  section.^'' 

4.  Improvement  by  executory  vendee. 

Where  the  owner  of  land  made  a  parol  agreement  to  convey 
the  same  and  allowed  the  vendee  to  go  upon  the  lands  and 
erect  the  foundation  of  a  proposed  building,  but  afterwards 
repudiated  the  void  contract,  the  improvements  may  be  con- 
sidered to  have  been  made  with  the  consent  of  the  owner  under 
the  Lien  Law  and  the  vendee  is  entitled  to  recover  in  an  action 
to  foreclose  a  mechanic's  lien.  Although  the  vendee  could 
have  maintained  an  equitable  action  for  specific  performance, 
he  was  not  restricted  to  that  remedy  and  may  file  a  mechanic's 
lien  for  the  value  of  the  improvement.^^  Where  a  vendor, 
under  an  executory  contract  of  sale,  consents  that  the  vendee 
may  erect  permanent  structures  thereon,  lienors  who  have 
rendered  services  or  furnished  material  may,  after  the 
vendee's  default,  enforce  the  liens  against  the  premises  to  the 
extent  of  the  market  value  of  the  labor  done  and  material 
furnished.'*  Where  a  vendor  agrees  with  the  vendee  that  the 
latter  shall  erect  buildings  on  the  land,  it  is  an  implied  consent 
by  the  owner  of  the  fee  that  the  materials  for  such  building 
may  be  furnished  and  the  labor  necessary  in  their  oonstruc- 

96.  Tinsley  v.   Smith,   115  App.  Div.       Div.  660,  129  N.  Y.  Supp.  670. 

708,   101   N.  Y.   Supp.   382;    aff'd,   194  98.  Suddard  v.  Lewis,  175  App.  Div. 

N.  Y.  581;  Eipley  v.  Same,  101  N.  Y.  749,  162  N.  Y.  Supp.  493. 

Supp.  386.  99.  Schnaufer  v.  Ahr,  53  Misc.  299, 

97.  Meistrell    v.    Baldwin,    144    App.  103  N.  Y.  Supp.  195. 
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tion  may  be  performed.^  Where  the  owner  agrees  to  sell  to  a 
builder,  make  a  builder's  loan  and  take  a  mortgage  on  com- 
pletion, at  which  time  he  is  to  give  a  deed,  he  thereby  consents 
to  the  improvement  by  the  builder ;  and  while  he  retains  title 
the  property  is  bound  by  a  mechanic's  lien- for  work  and 
materials  furnished  by  the  builder.^ 

"Where  the  purchaser  enters  under  a  contract  which  gives 
no  right  of  possession,  commences  building  and  is  ejected  by 
the  vendor,  it  is  held  there  is  no  such  consent  or  knowledge  on 
the  part  of  the  vendor  as  to  sustain  a  mechanic's  lien  against 
him.'  Where  tjie  owner  contracted  to  sell  the  land  to  defend- 
ant, who  failed  to  make  the  payments  required  by  the  contract 
and  was  forbidden  to  enter  on  the  land  until  the  first  install- 
ment of  purchase  money  was  paid,  and  the  owner,  becoming 
aware  that  work  was  begun,  directed  it  to  be  stopped,  work 
having  been  subsequently  resumed  without  proof  of  the 
owner's  permission,  the  vendee  was  subsequently  ejected  for 
failure  to  make  the  payments  required,  it  was  held  the  con- 
sent of  the  owner  could  not  be  inferred.* 

Where  land  sold  under  an  executory  contract  is  retaken 
by  the  vendor  upon  the  vendee's  default  in  payment,  a  person 
who  has  performed  labor  and  furnished  materials  for  build- 
ings erected  upon  the  land  by  the  vendee  while  in  possession 
thereof,  is  not  entitled  to  a  judgment  enforcing  a  mechanic's 
lien  thereon  against  the  vendor,  where  there  is  no  proof  that 
the  vendor  had  any  knowledge  as  to  the  character  of  the  build- 
ing to  be  erected,  or  of  the  erection  of  the  building  constructed, 
or  that  the  vendee  acquiesced  therein,  and  the  only  ground 
relied  upon  as  constituting  the  vendor's  consent  to  the  erec- 
tion of  such  building  is  a  provision  of  the  contract  that  the 
vendee  should  have  immediate  possession  of  the  property 
"for  the  purpose  of  erecting  buildings  thereon."^ 

Where  the  owners  of  land  agreed  to  sell  in  consideration  of 
a  sum  to  be  paid  within  a  specified  time  and  the  building  of  a 
hotel  on  the  land  by  the  vendees  and  the  vendees  agreed  to 
give  a  bond  to  guaranty  the  building  of  the  hotel,  they  to  have 

1.  Hackett  v.  Badeau,  63  N.  Y.  476.  3.  Cowen   v.    Paddock,    43   St.   Rep. 
See,  also,  Hart  v.  Wheeler,  1  T.  &  C.      342,  17  N.  Y.  Supp.  387. 

403;   Nellis  v.  Bellinger,  6  Hun,  560;  4.  Cowen  v.  Paddock,  137  N.  Y.  188. 

Gates  V.  Whitcomb,  4  Hun,  137.  5.  Beck  v.  Catholic  University,  172 

2.  Hobby  v.  Day,  22  St.  Rep.  92,  3  N.  Y.  387. 
N.  Y.  Supp.  999. 
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immediate  possession,  and  the  foundation  was  constructed 
and  the  vendees  then  defaulted  in  payment  of  the  price,  and 
no  bond  was  given,  it  was  held  that  one  who  furnished  labor 
and  materials  in  the  construction  of  the  foundation  was 
entitled  to  a  lien  upon  the  ground  of  consent  of  the  owner.^ 

5.  Acts  of  husband  or  wife  of  owner. 

The  consent  of  a  married  woman  will  be  inferred  when, 
having  knowledge  of  the  fact  that  improvements  are  being 
made  on  her  lands  by  her  husband,  she  interposes  no  objec- 
tion.'' If  a  husband  orders  improvements  to  be  made  on  his 
wife's  property,  and  she  had  knowledge  of  them  and  acqui- 
esced therein,  and  they  inure  to  her  benefit,  she  is  deemed  to 
have  consented  thereto.^  Although  the  husband  may  be 
deemed  the  agent  of  the  wife  for  the  collection  of  rents,  such 
an  agency  implies  no  power  to  authorize  improvements  of  an 
extensive  character.^  But  work  done  on  a  house  pursuant  to 
the  order  of  the  husband,  who  stated  that  the  house  belonged 
to  him,  and  without  the  knowledge  and  assent  of  his  wife,  does 
not  authorize  a  lien."  One  who  does  work  on  a  house  owned 
by  the  wife  is  not  entitled  to  a  lien  against  the  premises,  if 
there  is  no  evidence  that  the  husband  had  authority  to  make 
the  contract  for  the  wife,  or  that  she  had  any  knowledge  of 
the  work.^  Where  an  unfinished  stating  rink  was  leased  to 
an  irresponsible  person,  who  completed  the  building  and  paid 
no  rent,  and  the  lessor's  husband  made  the  building  contracts 
for  the  tenant  and  offered  to  pay  for  the  work,  and  as  soon  as 
the  building  was  completed  the  lessor  took  possession,  it  was 
held  she  had  consented  to  the  completion  of  the  building.^^ 

D.  Improvement  of  property. 
1.  In  general. 

A  mechanic's  lien  is  given  for  labor  or  materials  for  the 
improvement  of  real  property.    Generally  speaking,  if  there 

6.  Barnard  v.  Adorjan,  116  App.  Div.  10.  Lippmann  v.  Low,  69  App.  Div. 
535,  101  N.  Y.  Supp.  502;  reversing  43  24,  74  Supp.  516;  Hurd  v.  Wing.  93 
Misc.  276,  88  N.  Y.  Supp.  859.  App.    Div.   62,   86    N.   Y.    Supp.    907; 

7.  Husted  V.  Mathes,  77  N.  Y.  389;  11.  Lippmann  v.  Low,  69  App.  Div. 
Schmalz  v.  Mead,  125  N.  Y.  188.  24,  74  N.  Y.  Supp.  516. 

8.  Sehummer  v.  Clark,  107  App.  Div.  12.  Ottiwell  v.  Watkins,  15  Daly, 
207,  95  N.  Y.  Supp.  836.  308,  6  N.  Y.  Supp.  518;   afl'd,  125  N. 

9.  Garber  v.  Spivak,  65  Misc.  37,  119  Y.  706. 
N.  Y.  Supp.  269. 
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is  no  improvement,  there  is  no  lien."  But  the  legislature 
intended  to  bring  all  labor  performed  or  materials  furnished 
in  the  improvement  of  real  estate,  no  matter  by  what  name 
they  may  be  called  or  by  what  description  they  may  be  desig- 
nated, within  the  liberal  and  beneficent  purposes  of  the 
statute." 

The  construction  of  a  mausoleum  is  not  an  improvement  of 
real  property,  within  the  meaning  of  the  statute.^^ 

"Where  after  lumber  furnished  for  forms,  boarding  and 
furring  to  hold  concrete  until  it  hardened  had  been  used  for 
such  purpose  it  was  broken  up  and  removed  by  laborers  for 
firewood,  said  lumber  should  in  the  circumstances  be  con- 
sidered as  materials  used  in  the  conatruction  of  the  building, 
not  as  a  tool  or  appliance  used  for  such  construction,  and  is 
the  subject  of  a  mechanic's  lien.^' 

"While  a  building  plant  together  with  tools,  and  their  ad- 
juncts, which  are  but  instruments  for  accomplishing  the  work, 
which  survive  its  completion  and  which  are  not  used  in  the 
physical  construction  of  the  work,  are  not  within  the  statute 
authorizing  the  filing  of  a  mechanic's  lien,  the  case  is  differ- 
ent, and  a  lien  may  be  filed,  as  to  materials  which  do  come 
into  physical  use  and  contact  and  which  are  used  in  immediate 
connection  with  the  work  although  neither  permanently  enter- 
ing into  it  nor  actually  annihilated  in  the  course  of  their  use, 
but  which,  although  remaining  as  physical  substances  after  the 
work  is  completed,  are,  so  far  as  their  original  form  or  condi- 
tion is  concerned,  practically  destroyed.  Thus,  a  mechanic's 
lien  may  be  filed  for  lumber  which  was  cut  up  for  building 
derricks,  temporary  trestles,  fences,  bracing,  sheeting  or 
sheathing,  street  flooring  or  decking,  and  steel  "I"  beams 
used  for  support.  But  no  lien  can  be  filed  for  lumber  used  for 
building  offices  and  other  temporary  buildings,  for  construct- 
ing concrete  molds,  repairing  cars,  or  otherwise  used  in  the 
plant." 

13.  Colon  &  Co.  V.  Smith,  178  App.  16.  Post  &  McArd  v.  City  of  New 
Div.  100,  165  N.  Y.  Supp.  165.  York,  86  Misc.   300,   148  N.  Y.  Eiupp. 

14.  Schaghticoke  Powder  Co.  v.  G.  &  568;  aff'd,  166  App.  Div.  919,  152  N. 
J.  Ry.  Co.,  183  N.  Y.  306.  Y.  Supp.  1138. 

15.  Brown  v.  City  National  Bank,  72  17.  Gates  &  Co.  v.  Stevens  Con- 
Misc.  201,  208,  131  N.  Y.  Supp.  92;  struction  Co.,  169  App.  Div.  221,  154 
modified,  153  App.  Div.  928,  138  N.  Y.  N.  Y.  Supp.  605. 

Supp.  377. 
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A  lien  may  be  filed  for  "conduit  rods"  used  for  cleaning 
out  electrical  conduits  after  they  were  permanently  installed. 
A  lien  may  be  filed  for  builders'  hardware  and  similar  sup- 
plies, except  such  as  are  used  for  temporary  buildings,  repairs 
to  plant,  and  for  steam  drills.  A  lien  may  be  filed  for  labor 
and  materials  in  disconnecting  the  permanent  gas  mains  and 
furnishing  and  installing  temporary  pipes  for  the  distribution 
of  gas  to  abutting  properties  during  the  construction  of  a 
railroad." 

2.  Question  of  real  or  personal  property. 

A  mechanic's  lien  cannot  be  filed  for  furnishings  which  are 
not  so  firmly  affixed  to  the  premises  that  they  do  not  become 
a  part  of  the  real  estate.  Thus,  fire  hose  and  racks  attached 
by  screws  to  the  wall  as  accompaniments  to  a  fire  extinguish- 
ing system  and  easily  detached  do  not  come  within  the  Lien 
Law."  Mirrors  which  can  be  slid  from  their  frames  which 
are  fastened  to  finished  walls  by  iron  brackets  screwed  into 
wooden  plugs  driven  into  walls  are  personal  property  and  not 
subject  to  a  lien.^"  But  mirror  frames  fastened  permanently 
to  the  structure  and  intended  to  be  used  in  and  pass  with  it, 
form  part  of  the  realty  and  are  within  the  statute.^^  Ice 
boxes,  sjjecially  constructed  and  placed  in  apartments  by  the 
owner  thereof  with  the  intention  of  disposing  of  them  and 
using  them  with  the  apartments,  are  subject  to  a  mechanic's 
lien.^  And  theatre  chairs  manufactured  with  special  refer- 
ence to  the  building  and  attached  to  it,  are  covered  by  the 
statute.** 

3.  Damages  for  breach  of  contract. 

A  mechanic's  lien  is  restricted  by  express  provision  of  the 
statute  to  the  value  of  labor  performed  and  materials  fur- 
nished, and  any  claim  for  damages  for  breach  of  a  contract  in 
refusing  to  allow  the  contractor  to  perform  the  work  is  not 
within  the  provisions  of  the  statute,  and  must  be  enforced  in 

18.  Gates  &  Co.  v.  Stevens  Construe-       55  N.  Y.  Supp.  977. 

tion  Co.,  169  App.  Biv.  221,  154  N.  Y.  21.  Ward    v.    Kilpatriek,    85   N.    Y. 

Supp.  605.  413. 

19.  Chambers  v.  Vassar's  Sons  ft  22.  Williams  v.  London,  61  Misc. 
Co.,  81  Misc.  562,  143  N.  Y.  Supp.  615.  494,  115  N.  Y.  Supp.  547. 

20.  Vogel  V.  Farrand,  26  Misc.  130,  23.  Grosz  v.  Jackson,  6  Daly,  463. 
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an  ordinary  action  for  damages.**  But,  where  a  contractor 
has  substantially  performed  his  contract,  and  the  owner  ex- 
cludes him  from  the  premises  without  just  cause,  the  con- 
tractor is  entitled  to  a  lien  for  the  work  actually  done.^  It 
extends  only  to  work  actually  performed  under  the  contract, 
not  to  damages  for  a  breach  of  the  contract.^" 

4.  Money  loaned. 

The  Lien  Law  gives  no  right  to  file  a  lien  for  money  loaned, 
and  a  judgment  decreeing  a  valid  lien  for  the  whole  amount 
claimed  is  erroneous  as  to  that  item,  even  though  it  be  proper 
as  to  an  item  for  material  furnished." 

5.  Architectural  services. 

Under  the  definition  of  "improvement"  as  now  contained 
in  section  2  of  the  Lien  Law,  an  architect  or  engineer  is 
entitled  to  file  a  lien  for  his  services  in  making  plans  for  a 
building.  Before  the  section  was  amended  so  as  to  include  a 
lien  for  that  purpose,  it  was  held  that  an  architect  was  not 
entitled  to  a  mechanic's  lien  for  merely  drawing  plans,  but 
when  he  both  drew  the  plans  and  superintended  construction, 
he  could  have  a  lien  for  the  value  of  both  plans  and  superin- 
tendence.^* 

6.  Excavations. 

An  entire  contract  for  digging  a  cellar,  erecting  founda- 
tions, walls  and  piers,  moving  a  building  and  furnishing 
materials,  is  the  subject  of  a  lien.** 

Where  a  contract  for  the  erection  of  a  bridge  required  the 
removal  of  earth  in  order  to  make  a  culvert  available,  and  the 

24.  Doll  V.  Coogan,  48  App.  Div.  121,  27.  Uvalde  Asphalt  Paving  Co.  v. 
62  N.  Y.  Supp.  627;  afl'd,  168  N.  Y.  CSty  of  New  York,  191  N.  Y.  244;  re- 
656;  O'Reilly  v.  Mahoney,  123  App.  versing,  113  App.  Div.  916,  100  N.  Y. 
Div.  275,  108  N.  Y.  Supp.  53;  Midtown  Supp.  1147. 

Contracting    Co.    v.    Goldsticker,    165  28.  Spannhake,     Inc.,     v.     Mountain 

App.  Div.  264,  150  N.  Y.  Supp.  809.  Construction   Co.,    159    App.    Div.    727, 

25.  Freeman  v.  Kothschild,  49  App.  144  N.  Y.  Supp.  968;  Swasey  v. 
Div.  643,  63  N.  Y.  Stipp.  118;  aff'd,  168  Granite  Spring  Water  Co.,  158  App. 
N.  Y.  589.  Div.  549,  143  N.  Y.  Supp.  838. 

26.  Denniston  v.  McAllister,  4  E.  D.  See  also  Rinn  v.  Electric  Power  Co., 
Smith,  729;  Nolan  v.  Gardner,  4  E.  D.  3  App.  Div.  305,  38  N.  Y.  Supp.  345. 
Smith,    727;    Miner    v.    Hoyt,    4    Hill,  89.  Chase  v.  James,  10  Hun,  606. 
193;  Hoyt  v.  Miner,  7  HUl,  525. 
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contractor,  having  another  contract  for  the  construction  of  a 
highway  in  the  same  vicinity,  used  the  earth  excavated  under 
the  bridge  contract  for  the  construction  of  the  highway,  there 
being  no  other  filling  material  available  without  payment 
therefor,  one  who  performd  labor  in  excavating  the  material 
may  recover  therefor  on  a  mechanic's  lien  filed  under  the 
bridge  contract.  The  excavation  was  necessary  to  comply 
with  the  terms  of  said  contract,  irrespective  of  where  the  soil 
was  finally  placed,  provided  the  use  of  it  for  the  highway  did 
not  increase  the  cost  of  excavation.^" 

7.  Demolition  of  structure. 

Where  a  contractor  whose  undertaking  was  to  construct  a 
hotel  on  land  on  which  were  old  buildings,  caused  the  latter 
to  be  torn  down  and  removed,  receiving  from  a  subcontractor 
compensation  for  the  materials,  it  was  held  that  he  was  not 
entitled  to  a  mechanic's  lien  upon  a  breach  of  the  contract  by 
the  owner  of  the  premises ;  and  that  the  demolition  of  build- 
ings was  not  within  the  statute.'^ 

8.  Grading  and  walks. 

A  lien  may  be  acquired  under  the  statute  for  grading  and 
laying  out  roadways  and  sidewalks  on  the  tract  intended  for 
building  lots,  although  there  is  no  building  on  the  tract.^^  An 
artificial  sidewalk  is  a  beneficial  improvement  to  the  realty  for 
which  a  lien  can  be  filed.''  The  language  of  the  statute  is 
broad  enough  to  include  a  claim  for  the  terracing  and  sodding 
of  the  yard  of  a  building  lot.'*  A  sidewalk  is  an  appurtenance 
to  the  lot  in  front  of  which  it  was  laid  within  the  meaning  of 
the  Lien  Law.'^ 

9.  Machinery. 

One  who  furnishes  and  installs  second-hand  machinery  in 
a  vacant  building  which  the  owner  has  purchased  for  the  ex- 
press purpose  of  equipping  as  a  factory  for  his  own  use,  is 

30.  Richtmyer    v.    Doyle,    152    App.  Ass'n,  29  N.  y:  Supp.  1041,  61  St."  Rep. 
Div.  539,  137  N.  Y.  Supp.  482.  650. 

31.  Thompson,    Starrett     &    Co.    v.  33.  Mosher   v.   Lewis,   14   App.   Div. 
Brooklyn  Heights  Realty  Co.,  Ill  App.  565,  43  N.  Y.  Supp.  1052. 

Div.  358,  98  N.  Y.  Supp.  128.  34.  Picl^tt  v.  GoUner,  7  N.  Y.  Supp. 

32.  Fredericks     v.     Goodman,     etc.,       196,  26  St.  Rep.  691. 

35.  Kenny  v    Apgar,  93  N.  Y.  539. 
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entitled  to  a  mechanic's  lien  for  a  balance  of  the  purchase 
price  unpaid,  even  though  no  extensive  alteration  is  made  for 
its  installment  and  it  is  merely  fastened  to  joists  by  screws 
so  as  to  be  removable  without  injury  to  the  building.^"  One 
is  entitled  to  a  lien  for  engine,  oil  traps,  foundation  plates, 
etc.,  furnished  for  a  brewery,  which  were  constructed  and 
firmly  annexed  to  the  freehold  with  the  intention  of  forming  a 
permanent  accession  to  the  brewery .^^  Also  hoisting  appar- 
atus furnished  and  used  in  the  erection  of  a  building  may 
justify  a  lien.^^  An  ice-making  plant  may  be  the  subject  of  a 
lien  where  it  appears  that  the  working  materials  were  used 
in  the  erection  and  construction  of  the  plant,  and  that  the 
machinery  is  annexed  to  the  masonry  in  such  a  manner  that 
the  building  would  have  to  be  taken  to  pieces  to  remove  it.^' 
A  lien  may  extend  to  machinery  delivered  but  not  installed.^" 

10.  Bent  of  tools. 

A  lien  may  not  be  acquired  under  either  section  4  or  section 
5,  for  the  use  or  rental  of  a  tool  or  implement  like  a  steam 
shovel,  where  the  party  claiming  such  lien  has  not  performed 
any  labor  in  connection  with  such  use."  Where  a  notice  of 
lien  for  labor  and  materials  was  itemized,  showing  that  a 
considerable  portion  of  the  labor  was  for  the  hiring  of  teams 
and  horses,  hiring  of  hoisting  machines  with  horse  and  driver 
and  ferriage  to  the  place  of  work,  and  it  appears  that  each 
wagon  and  the  hoisting  machine  were  furnished  with  a  horse 
and  a  man  and  the  lienor  actually  performed  the  labor  of 
hoisting  and  trucking,  he  is  entitled  to  a  lien  for  the  value  of 
his  labor  so  performed,  and  such  value  is  merely  increased 
by  the  instrumentality  used  in  such  labor.*^ 

36.  Griffin  v.  Ernst,  124  App.  Div.  40.  Sears  v.  Wise,  52  App.  Div.  118, 
289,  108  N.  Y.  Supp.  816.  64  N.  Y.  Supp.  1063. 

37.  Watts-Campbell  Co.  v.  Yueng-  41.  Troy  Public  Works  Co.  v.  City 
ling,  125  N.  Y.  1,  34  St.  Rep.  255;  of  Yonkers,  68  Misc.  372,  124  N.  Y. 
aflf'g,  51  Hun,  302,  21  St.  Rep.  186,  3  Supp.  307;  aiT'd,  145  App.  Div.  527, 
N.  Y.  Supp.  869.  129  N.  Y.  Supp.  920;  aff'd,  207  N.  Y. 

38.  Dickson   v.    La   Farge,   1   E.   D.  81. 

Smith,  722.  42.  Post   &  McArd  v.  City   of  New 

39.  Nason  Ice  Machine  Co.  v.  Dp-  York,  86  Misc.  300,  148  N.  Y.  Supp. 
ham,  26  App.  Div.  420,  50  N.  Y.  Supp.  568;  aff'd,  166  App,  Div.  919,  152 
197.  N.  Y.  Supp.  1138. 
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11.  Explosives. 

Where  a  contract  imposed  on  the  builder  the  duty  of  remov- 
ing rock  preparatory  to  laying  foundation  walls,  powder  and 
fuse  furnished,  necessary  for  blasting  the  rock,  must  be  classed 
as  materials  within  the  meaning  of  the  Lien  Law.**  Dynamite 
furnished  to  a  subcontractor  and  used  in  blasting  in  the  course 
of  grading  and  building  a  roadbed  of  a  railroad,  is  material 
for  the  improvement  of  property  under  the  law  and  when  fur- 
nished with  the  consent  of  the  owner  may  be  the  subject  of  a 
lien.**  A  lien  may  be  filed  for  dynamite,  fuses,  connecting 
wire,  batteries,  etc.,  used  in  blasting  operations,  if  they  were 
actually  consumed  in  the  progress  of  the  work.*^ 

12.  Heating  plant. 

A  lien  may  be  filed  for  furnaces  and  ranges  furnished  by  a 
contractor  and  intended  for  permanent  use  in  a  building,  and 
for  the  labor  and  material  used  in  setting  them.**  The  supply 
of  a  furnace,  set  within  a  brick  structure,  and  its  connecting 
pipes  and  appurtenances,  is  a  contribution  toward  the  con- 
struction of  a  house.*^ 

13.  Gas  and  electric  fixtures. 

The  definition  of  "improvement,"  as  contained  in  section 
2  of  the  Lien  Law,  has  been  extended  so  as  to  include  gas  and 
electric  fixtures.**  Under  earlier  statutes,  the  right  to  a  lien 
for  such  fixtures  was  generally  denied.*' 

E.  Non-payment  of  sum  due  lienor. 

It  is,  of  course,  essential  to  the  validity  of  the  lien  that  the 
lienor's  claim  should  be  unpaid  at  the  time  of  the  filing  of  the 
lien.    Laborers  who  were  paid  by  worthless  checks  and  who 

43.  Hazard  Powder  Co.  v.  Byrnes,  man,  20  App.  Div.  449,  46  N.  Y.  Supp. 
21  How.  Pr.  189.  721;   aff'd,   164  N.  Y.  589. 

44.  Schaghticoke  Powder  Co.  v.  47.  Schwartz  v.  Allen,  24  St.  Rep. 
Greenwich  &  Johnsonville  Ry.  Co.,  183  912,  7  N.  Y.  Supp.  5. 

N.  Y.  306;  reversing,  96  App.  Div.  631,  48.  Wahle-Phillips  Co.  v.  Fitzgerald, 

89  N.  Y.  Supp.  1115.  225  N.  Y.  137. 

45.  Gates  &  Co.  v.  Stevens  Construe-  See  also  Wahle,  Phillips  Co.  v.  69th 
tion  Co.,  169  App.  Div.  221,  154  N.  Y.  St.,  Madison  Ave.  Co.,  153  App.  Mv. 
Supp.  605.  17,    138    N.    Y.    Supp.    13;    aff'd,    214 

See    also    Hazard     Powder     Co.     r.      N.  Y.  684. 
Burns,  21  How.  Pr.  189.  49.  Caldwell    v.    Glazier,    138    App. 

46.  Union    Stove    Works    v.    Kling-      Div.  826,  123  N.  Y.  Supp.  622. 
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succeeded  in  cashing  the  same  are,  nevertheless,  entitled  to 
file  mechanics'  liens  against  the  owner  who  consented  to  the 
improvement,  and  where  they  did  not  tender  the  return  checks 
at  trial,  they  are  entitled  to  have  a  provision  for  the  produc- 
tion and  deposit  of  such  checks  added  at  the  foot  of  the 
decree.™ 

Although  a  contract  between  a  contractor  and  owner  pro- 
vided that  the  sum  to  be  paid  to  the  contractor  on  account  of 
the  cost  of  the  owner's  house  was  to  be  raised  by  a  building 
loan,  the  fact  that  for  some  unexplained  reason  the  money 
was  not  raised  does  not  affect  the  subcontractor's  lien.^^ 

The  fact  that  the  owner  is  to  pay  for  work  done  as  soon  as 
he  can  raise  money  to  pay  the  existing  mortgage,  does  not 
preclude  the  filing  of  a  lien,  although  the  lienor  cannot  enforce 
it  until  the  owner  is  in  default  in  respect  to  the  payment  as 
agreed.  When  the  lienor  offers  to  make  the  owner  a  loan  to 
enable  him  to  pay  off  the  existing  mortgage,  and  offers  to  take 
his  bond  and  mortgage  in  satisfaction  of  the  lienor's  claim, 
and  the  owner  refuses,  he  places  himself  in  default.^^ 

F.  Extent  of  lien. 
1.  Iilen  Law,  §  4.    Extent  of  lien. 

Such  lien  shall  extend  to  the  owner 's  right,  title  or  interest  in  the  real  property 
and  improvements,  existing  at  the  time  of  filing  the  notice  of  lien,  except  as 
hereinafter  in  this  article  provided.  If  an  owner  assigns  his  interest  in  such 
real  property  by  a  general  assignment  for  the  benefit  of  creditors,  within  thirty 
days  prior  to  such  filing,  the  lien  shall  extend  to  the  interest  thus  assigned.  If 
any  part  of  the  real  property  subjected  to  such  lien  be  removed  by  the  owner  or 
by  any  other  person,  at  any  time  before  the  discharge  thereof,  such  removal 
shall  not  affect  the  rights  of  the  lienor,  either  in  respect  to  the  remaining  real 
property,  or  the  part  so  removed.  If  labor  is  performed  or  materials  furnished, 
to  a  contractor  or  subcontractor  for  an  improvement,  the  lien  shall  not  be 
for  a  sum  greater  than  the  sum  earned  and  unpaid  on  the  contract  at  the  time 
of  filing  the  notice  of  lien,  and  any  subsequently  earned  thereon.  In  no  case 
shall  the  owner  be  liable  to  pay  by  reason  of  all  liens  created  pursuant  to  this 
article  a  sum  greater  than  the  value  or  agreed  price  of  the  labor  and  materials  re- 
maining unpaid,  at  the  time  of  filing  notices  of  such  liens,  except  as  hereinafter 
provided. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4789.) 

50.  Gates    &    Co.    v.    National   Fair  289,  169  N.  Y.  Supp.  381. 
and   Exposition   Association,    172  App.  62.  Firth  v.  Kehfeldt,  30  App.  Div. 

Div.  581,  158  N.  Y.  Supp.  1070.  326,  51  N.  Y.  Supp.  980;  aflf'd,  164  N. 

61.  Copp  V.    Firemi,    182  App.   Div.  Y.  588. 
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2.  Limited  to  sam  due  contractor. 

A  materialman  or  laborer  who  has  furnished  materials  or 
labor  to  the  contractor  can  create  no  valid  lien  on  the  premises 
unless  something  is  due  from  the  owner  to  the  contractor.^ 
The  lien  of  a  subcontractor  does  not  attach  merely  because  his 
work  was  done  with  the  knowledge  and  consent  of  the  owner." 
The  intention  of  the  statute  as  to  the  rights  of  a  subcontractor 
is  that  he  be  subrogated  to  the  rights  of  the  contractor  with 
respect  to  the  funds  due  or  to  become  due  on  the  contract 
between  the  contractor  and  the  owner.^^  The  operation  of  the 
Lien  Law  when  the  notice  is  filed  by  a  subcontractor  is  to 
transfer  to  the  lienor  the  contractor's  claim  against  the  owner 
pro  tanto.  And,  therefore,  the  claims  of  subcontractors  are 
subject  to  the  equities  which  exist  between  parties  to  the  orig- 
inal  contract.^     The  burden   is   upon   a   subcontractor   or 


63.  French  v.  Bauer,  134  N.  Y.  548; 
Ball  &  Wood  Co.  v.  Clark  &  Sons  Co., 
31  App.  Div.  366,  52  N.  Y.  Supp.  443; 
Dart  v.  Fitch,  23  Hun,  361;  Haswell 
V.  Goodchild,  12  Wend.  373;  Walker  v. 
Payn,  2  E.  D.  Smith,  662. 

"Earned"  construed. — Section  4  of 
the  Lien  Law,  as  revised  by  chapter 
418  of  the  Laws  of  1897,  which  pro- 
Tided  that  a  lien  for  labor  and  ma- 
terials furnished  to  a  contractor  or 
subcontractor  for  an  improvement  shall 
not  be  for  a  sum  greater  "  than  the 
sum  earned  and  unpaid  on  the  contract 
at  the  time  of  filing  the  notice  of  lien, 
and  any  sum  subsequently  earned 
thereon,"  does  not  intend  to  create  a 
valid  lien  where  the  amount  was  only 
"  earned  and  unpaid,"  but  has  not  be- 
come due.  The  Legislature  by  said 
amendment  did  not  attempt  to  create 
a  lien  as  against  a  contractor  or  sub- 
contractor which  would  not  be  valid 
as  against  the  owner.  The  word 
"  earned "  as  used  in  said  statute 
should  be  construed  to  mean  moneys 
completely  earned  and  due,  or  which 
subsequently  become  due.  Dempsey  v. 
Mount  Sinai  Hospital,  186  App.  Div. 
334,  174  N.  Y.  Supp.  386. 

Court    not   of   record.— The   subcon- 
tractor   plaintiif    in    a    court    not    of 


record,  although  not  bound  to  allege 
the  existence  of  the  indebtedness  by 
the  owner  to  the  contractor,  cannot,  re- 
cover unless  he  furnishes  proof  that 
there  was  some  amount  due  to  which 
the  lien  could  attach.  Keavey  v.  De 
Eago,  20  Misc.  105,  45  N.  Y.  Supp.  77. 

54.  Butler  v.  Aquehonga  Land  Co., 
86  App.  Div.  439,  83  N.  Y.  Supp.  874. 

55.  Hofgesang  v.  Meyer,  2  Abb.  N. 
C.  Ill;  Snyder  v.  Hobien,  41  How.  Pr. 
232;  Herbert  v.  Herbert,  57  How.  Pr. 
333;  McMillan  v.  Seneca  Lake  Grape 
and  Wine  Co.,  5  Hun,  12. 

Subrogation. — "Under  the  system  of 
mechanics'  liens  in  this  State  a  sub- 
contractor's lien  rests  upon  the  theory 
of  subrogation.  As  to  his  part  of  the 
work  he  stands  in  the  main  con- 
tractor's shoes.  If  through  the  main 
contractor's  indifference  the  subcon- 
tractor omits  the  things  specified,  the 
owner,  who  has  set  down  what  is  to  be 
done,  cannot  be  affected  by  the  main 
contractor's  acceptance  or  waiver.  Siub- 
contractors,  therefore,  should  read  over 
the  main  contract  and  always  acquaint 
themselves  with  its  plans  and  specifi- 
cations." Szemko  v.  Weiner,  178  App. 
Div.  620,  163  N.  Y.  Supp.  382. 

56.  Morgan  v.  Stevens,  6  Abb.  N.  C. 
356. 
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materialman  to  show  that  there  is  a  sum  due,  or  to  become 
due,  on  which  their  liens  will  attach."  If  anything  is  due  the 
contractor  when  the  lien  is  filed,  it  attaches  to  that  extent; 
and,  if  nothing  is  then  done  but  a  certain  amount  thereafter 
becomes  due,  it  attaches  to  that  sum.^^  A  lien  for  material 
furnished  a  subcontractor  can  only  be  enforced  to  the  extent 
of  moneys  found  due  him  from  the  contractor.^® 

The  extent  to  which  the  lien  of  a  subcontractor  attaches  is 
(1)  What  is  due  the  principal  contract  when  it  is  filed.  (2) 
To  whatever  subsequently  becomes  due  to  him  under  the  con- 
tract. (3)  To  the  difference  due  him  if  he  abandons  the  con- 
tract and  the  owner  is  obliged  to  complete  it.^ 

The  lien  of  a  materialman  cannot,  however,  be  affected  by 
a  subsequent  arrangement  between  the  owner  and  contractor.*^ 
The  lien  of  a  subcontractor  attaches  to  an  installment  which 
has  become  due  and  owing  to  the  principal  contractor,  and 
cannot  be  affected  by  a  subsequent  breach  of  the  contract  by 
the  latter.®  An  owner  has  no  right,  as  against  a  subcontractor 
who  has  filed  a  mechanic's  lien,  to  apply  upon  the  contract 
price  subsequent  to  the  completion  of  the  contract  and  with- 
out any  previous  agreement  therefor,  an  indebtedness  of  the 
contractor  to  the  owner  for  merchandise  sold  and  delivered.*^ 
Payments  by  the  owner  to  the  contractor  after  notice  of  the 
lien  of  a  subcontractor  do  not  affect  the  lien  thereof.**  The 
effect  of  the  statute  is  that  the  moneys  due  to  the  contractor 
constitute  a  fund  for  the  payment  of  the  subcontractors  and 
can  only  be  diverted  from  such  purpose  by  bona  fide  payments 
made  by  the  owner  according  to  the  terms  of  the  agreement.®^ 

57.  Brainard  v.  County  of  Kings,  155  App.  Div.  633,  45  N.  Y.  Supp.  1139. 
N.  Y.  538;   Wexler  v.  Rust,  144  App.  See  also,  Larkin  v.  McMullin,  120  N. 
Div.  296,  128  N.  Y.  Supp.  977;  Mad-  Y.  206;  Van  Clief  v.  Van  Vechten,  130 
den  V.  Lennon,  23  Misc.  704,  52  N.  Y.  N.  Y.  571. 

Supp.  8.  61.  Jenks  v.  Brown,  66  N.  Y.  629. 

58.  Wiite  v.  Livingston,  69  App.  62.  Anisansel  v.  Coggeshall,  83  App. 
Div.  361,  75  N.  Y.  Supp.  466;  aff'd,  174      Div.  491,  82  N.  Y.  Supp.  430. 

N.    Y.    538;    Lemieux   v./ English,    19  G3.  Williamson    v.    Barker,    Rose   & 

Misc.    545,    43    N.     Y.     Supp.     1066;  Clinton  Co.,  180  App.  Div.  807,  168  N. 

Wright  V.  Roberts,  43  Hun,  413;   aff'd,  Y.  S-upp.  125. 

118  N.  Y.  672;  Van  Clief  v.  Van  Vech-  64.  McMillan  v.  Seneca  Lake  Grape 

ten,  130  N.  Y.  571.  &  Wine  Co.,  5  Hun,  12. 

59.  Wright  v.  Schoharie  Valley  Ky.  65.  Crane  v.  Genin,  60  N.  Y.  127; 
Co.,  116  App.  Div.  542,  101  N.  Y.  Supp.  Payn  v.  Wilson,  74  N.  Y.  348;  Gibson 
801;  aff'd,  191  N.  Y.  549.  v.  Lenane,  94  N.  Y.  183;  Post  v.  Camp- 

60.  Friendship  Mfg.  Co.  v.  Rohig,  16  bell,  83  N.  Y.  279. 
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But  where  the  owner  before  the  filing  of  the  lien  by  a  material- 
man, paid  the  contractor  in  pursuance  of  the  contract  for  all 
that  he  had  done,  and  the  latter  made  default  and  abandoned 
the  contract,  the  owner  is  not  liable.*'^  Where  the  owner  has 
paid  the  contractor  all  that  is  due  for  labor  and  has  obligated 
himself  to  pay  the  balance  of  the  contract  price  to  a  material- 
man, other  materialmen  have  no  claims  against  the  owner  for 
which  a  lien  can  be  filed.®^ 

Where  a  subcontractor  supplied  under  a  contract  with  the 
contractor  an  article  inferior  to  one  called  for  in  the  original 
specifications,  if  the  difference  in  price  has  been  allowed  the 
owner  by  the  contractor,  and  he  has  consented  to  substitution, 
the  subcontractor  is  entitled  to  enforce  his  lien  for  the  ma- 
terial.** 

Section  4  was  not  intended  to  absolve  the  owner  from  pay- 
ing interest  upon  a  liquidated  and  valid  debt  which  is  due.  It 
was  meant  to  limit  the  owner's  liability  to  all  lienors  to  the 
sum  for  which  he  could  be  made  liable  under  the  original  con- 
tract. This  sum  includes  interest  from  the  date  when  it  is  due 
and  payable."* 

Where  the  owner  has  actual  notice  of  the  lienor's  claim,  it 
has  been  said  that  he  cannot  avoid  liability  by  paying  the 
contractor.™ 

3.  Completion  of  work  by  owner  after  contractor's  default. 

Although  nothing  is  due  a  contractor  where  a  lien  is  filed 
by  a  subcontractor,  and  the  contractor  abandons  the  work;  if 
the  owner  completes  the  building  according  to  the  contract  and 

G6.  Grain  v.  Genln,  60  N.  Y.  127.        '  completion  of  the  work  and  the  dis- 

67.  Craig  v.  Blake,  27  Misc.  546.  68  charge   of   certain   mechanics'   liens,   a 

^'7'  ,^,"^^"  ^^"^  further  sum  to  be  paid  to  the  receivers 

68  May  v.  Menton,  21  Misc.  321.  47  of  the  principal  contractor  and  dis- 
N.  Y.  Supp.  179,  aff'd,  20  Misc.  773.  45  tributed  among  the  lienors,  he  is  not. 

I'  ^"i'f  ^°f-  ^^^''  **«  completion  of  the  work,  en- 

69  Hedden  Const.  Co.  v.  Proctor  &  titled  to  interest  on  the  sums  due  the 
Gamble  Co.,  62  Misc.  129,  133,  113  N.  original  contractor  prior  to  the  dis- 
tfT.'^.^T'J^°^'^^^'  ^^  ^PP-  ^"-  ""^"S"  °^   ^^^   mechanics'   liens,   since 

!;     .                PP-  ^^°-  *^"  "^^  agreement  superseded  the  orig- 

Abandonment  by  contractor.-Where  ina!     contract.     Hedden    Construction 

a    subcontractor    having    filed    a   me-  Co.  v.  Procter  &  Gamble  Co.,  134  App 

shame's  lien,  after  the  bankruptcy  of  Div.  244,  118  N.  Y.  Supp.  920 

the  contractor,  made  a  new  agreement  70.  Kelly  v.  Bloomingdale.  19  N    Y 

to  complete  the  work  of  the  contractor  Supp.  126. 
for  an  estimated  sum,  to  be  paid  on  the 
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under  a  provision  authorizing  him  so  to  do,  the  lien  of  the 
subcontractor  attaches  to  the  extent  of  the  difference  between 
the  cost  of  completion  and  the  amount  unpaid  to  the  contractor 
when  the  lien  was  filed.''^  But  if  the  cost  of  completion  exceeds 
the  balance  of  the  .contract  price,  there  is  no  claim  against 
the  owner  J^  And,  where  at  the  time  of  the  filing  of  the  lien 
there  is  nothing  due  the  contractor  from  the  owner,  and  before 
any  further  sum  becomes  due  the  contractor  abandons  it  and 
there  is  no  provision  for  the  completion  of  the  work  by  the 
owner,  nothing  remains  unpaid  within  the  meaning  of  the 
Lien  Law,  so  as  to  make  the  notice  of  lien  effectual.^*  Where 
a  contractor  has  stopped  work  and  the  owners  have  completed 
it  at  a  cost  in  excess  of  the  balance  of  a  contract  price,  an  em- 
ployee of  the  contractor  does  not  acquire  a  lien  against  the 
builder  where  his  notice  was  filed  before  the  contractor  stopped 
work  and  before  he  had  done  anything  under  the  contract.'* 

An  architect's  certificate  is  not  necessary  to  enable  the  sub- 
contractor to  enforce  the  lien,  although  such  certificate  is  re- 
quired by  the  original  contract  between  the  owner  and  con- 
tractor.''' A  provision  in  a  building  contract  between  private 
parties  that  no  payment  shall  be  made  untU  the  contractor  has 
produced  a  certificate  that  there  are  no  liens  filed  against  the 
building  or  premises  is  only  for  the  protection  of  the  owner 
and  not  for  that  of  laborers  or  materialmen,  and  is  waived 
where  the  owner  elects  to  complete  on  an  abandonment  by  the 
contractor  and  pays  the  balance  due  into  court  for  the  deter- 
mination of  claims  made  by  an  assignee  of  the  contractor  and 
subsequent  lienors.''^ 

Where,  at  the  time  of  the  filing  of  a  notice  of  lien  for  ma- 
terials furnished,  the  contractor  had  earned  and  there  was  due 

71.  Graf  v.  Self,  109  N.  Y.  369;  Van       545,  43  N.  Y.  Supp.  1066. 

Clief  V.  Van  Vechten,  130  N.  Y.  571;  73.  Larkin  v.  McMullin,   120  N.   Y. 

Foshay  v.   Robinson,    137   N.   Y.    134;  206;  Hollister  v.  Mott,  132  N.  Y.  18; 

Campbell    v.    Coon,    149    N.    Y.    556;  Pell  v.  Baur,  133  N.  Y.  377;  McKnight 

White  V.  Livingston,  69  App.  Div.  361,  Flintie    Stone    Co.    v.    City    of    New 

75  N.  Y.  Supp.  466;   aff'd,   174  N.  Y.  York,  78  App.  Div.  641,  79  Supp.  521; 

538;  Schmohl  v.  O'Brien,  25  Misc.  699,  affirmed   •without    opinion,    176    N.    Y. 

55  N.  Y.  Supp.  629;  Dyer  v.  Osborne,  586. 

28   Misc.   234,   58   N.   Y.   Supp.    1123;  74.  Polstein  v.  Lax,  60  Misc.  84,  111 

Crawford  v.  Becker,  13  Hun,  375;  Mc-  N.  Y.  Supp.  721. 

Kee  V.  Rapp,  69  St.  Rep.  291,  35  N.  Y.  75.  Campbell  v.  Coon,  149  N.  Y.  566. 

Snpp.  175.  76.  Bates  v.  Salt  Springs  Nat.  Bk., 

72.  Lemieux    v.    English,    19    Misc.  157  N.  Y.  322. 
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him  more  than  the  amomit  of  the  lien,  such  lien  should  be 
allowed  in  full  even  though  the  owner  was  subsequently  com- 
pelled to  pay  more  than  the  contract  price  to  complete  the 
contract.  This  is  especially  true  where  the  owner  recognized 
the  claim  for  the  material  and  promised  to  pay  it."  Subcon- 
tractors are  entitled  to  recover  from  the  owner  an  amount  due 
the  contractor  at  a  time  when  he  stopped  work  because  of  his 
improper  refusal  to  make  a  payment.™ 

A  contractor  who  has  abandoned  the  work  which  the  owner 
completes  under  the  contract,  which  authorizes  a  reduction 
therefor  from  the  contract  price,  is  stiU  entitled  to  enforce  his 
lien  for  the  balance.'''  Where  a  contract  for  the  erection  of  a 
building  requires  payments  in  installments  as  the  work  pro- 
gresses, on  the  contractor's  abandonment  of  the  work  on  ac- 
count of  the  owner's  failure  to  pay  an  instaUment,  it  is  incum- 
bent on  him  to  show,  in  order  to  force  his  lien,  a  full  perform- 
ance of  his  obligations,  without  any  substantial  omission,  as 
conditions  precedent  to  the  payment  of  the  installment.** 

Where  a  subcontractor  abandons  his  contract  upon  a  build- 
ing and  the  contractor  completed  the  work,  the  employees  of 
the  subcontractor  have  a  lien  only  upon  the  dijBference  between 
the  cost  of  completion  and  the  amount  xmpaid  when  the  lien 
was  filed.  Even  if  the  contractor  promised  the  employees  of 
the  subcontractor  to  pay  their  claims,  he  would  not  be  liable 
as  the  promise  was  without  consideration  and  void  by  the 
Statute  of  Frauds.*! 

Where  the  original  contractor  has  abandoned  the  work  and 
subsequently  agreed  with  his  subcontractor  to  do  certain  work 
on  the  premises,  and  the  owner  chooses  to  complete  the  con- 
tract after  abandonment  and  the  subcontractor  performed  his 
work  with  the  knowledge  and  consent  of  the  owner,  the  sub- 
contractor is  entitled  to  enforce  his  lien.*^  The  right  of  a  sub- 
contractor to  enforce  his  lien,  where  the  contractor  in  chief  has 
abandoned  his  contract  because  of  an  alleged  violation  thereof 
by  the  owner  and  filed  a  lien  for  his  claim  for  work  done,  is 

77.  Upton    Co.    V.    Flynn,    169    App.  80.  McGrath  v.  Horgan,  72  App.  Div. 
DiT.  79,  154  N.  Y.  Supp.  725;  aS'd,  218       152,  76  N.  Y.  Supp.  412. 

^-  Y.  674.                            '  81.  Murphy  v.  City   of  Wdtertown, 

78.  Graf  v.  Self,  109  N.  Y.  369.  112  App.  Div.  670,  99  N.  Y.  Supp.  6. 

79.  Robinson    v.    Chinese    Charitable  82.  Clark  v.  Heylman,  80  App.  Diy. 
and   Benevolent   Assn.,    35    App.    Dir.  572,  80  N.  Y.  Supp.  794. 

489,  64  N.  Y.  Supp.  868. 
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not  affected  by  the  right  or  want  of  right  of  the  latter  to  fore- 
close his  lien.^ 

Where  a  building  contractor  sublet  the  excavation  work, 
persons  who  furnished  labor  and  material  to  the  subcontractor 
and  filed  liens  at  a  time  when  no  amount  was  due  or  owing  by 
the  general  contractor  to  the  subcontractor  because  by  the 
subcontract  the  final  payment  was  not  to  become  due  and  pay- 
able until  forty  days  after  the  entire  completion  of  the  work 
by  the  subcontractor,  are  not  entitled  to  assert  their  liens 
against  the  general  contractor  where  the  subcontractor  aban- 
doned the  work  and  went  into  bankruptcy  and  the  general  con- 
tractor, in  order  to  avoid  liability  to  the  owners,  finished  the 
work  of  the  subcontractor  at  a  cost  in  excess  of  the  balances 
unpaid  on  the  subcontract.^* 

Where  an  owner  completes  a  building  contract  upon  the 
abandonment  of  the  work  by  the  contractor,  and  materialmen 
and  others  asserting  liens  upon  the  difference  between  the  cost 
of  completion  and  the  amount  of  th^  contract  price  unpaid 
establish  the  cost  of  completion  solely  by  the  certificates  of  the 
owner's  architect,  the  lienors  cannot,  on  appeal,  impeach  the 
certificate  as  to  the  payment  of  laborers '  wages  by  the  owner. 
Where  an  owner,  who  has  completed  a  building  after  a  default 
of  the  contractor,  is  charged  with  mechanic's  liens  on  the  cost 
of  completion,  he  cannot  assert  a  counterclaim  for  liquidated 
damages  for  the  delay.  Nor  can  charges  for  the  services  of 
the  architect  be  considered  part  of  the  contract  which  the 
owner  was  completing  on  the  contractor's  accoxmt.*^ 

Where  plaintiff  who  contracted  with  defendant  to  paint  an 
elevated  railroad  structure  abandoned  the  work  because  he 
was  not  financially  able  to  carry  it  on  and  defendant  completed 
the  work,  plaintiff  cannot  enforce  a  mechanic's  lien  upon  any 
funds  or  recover  a  personal  judgment  against  defendant  or 
the  owner  of  the  property  unless  there  was  money  due  him  for 
work  done  before  the  contract  was  abandoned.  Plaintiff  hav- 
ing abandoned  the  work,  money  previously  earned  by  him 
under  the  contract  which  it  was  agreed  defendant  might  retain 

83.  Person  v.  Stoll,  72  App.  Div.  141,      Supp.  386. 

76  N.  Y.  Supp.  324;  affirmed,  on  opin-  86.  Buhler   Co.   v.   New   York   Dock 

ion  below,  174  N.  Y.  548.  Co.,  170  App.  Div.  486,  156  N.  Y.  Supp. 

84.  Dempsey   v.   Mount    Sinai   Hos-  457. 
pital,    186    App.   Div.   334,   174   N.   Y. 
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until  the  completion  of  the  work  was  not  a  debt  sufficient  to 
sustain  a  lien.^ 

A  contract  provided  that  on  default  by  the  contractor  the 
owner  could  cancel  it  and  proceed  to  finish  the  work  and  fur- 
nish the  material  required  so  as  to  fully  execute  it  in  every 
respect,  and  further  "that  the  cost  and  expenses  thereof  at 
the  reasonable  market  rates  shall  be  a  charge  against  the  con- 
tractor, who  shaU  pay  to  the  party  of  the  first  part  the  excess 
thereof,  if  any,  over  and  above  the  unpaid  balance  of  the 
amount  to  be  paid  under  this  contract;  and  the  contractor 
shall  have  no  claim  or  demand  upon  such  unpaid  balance,  or 
by  reason  of  the  non-payment  thereof  to  them."  It  was  held 
that  after  the  contract  was  forfeited  the  contractor  had  no 
rights  of  any  kind  whatever  under  it  and  hence  liens  filed 
against  him  attach  only  to  the  sum  actually  due  him  at  the 
time  of  the  forfeiture.*' 

A  building  contract  provided  for  the  withholding  of  fifteen 
per  cent,  of  the  contract  price  until  the  work  was  completed, 
and  the  owner  undertook  completion  after  part  of  the  work 
had  been  done,  and  it  was  held  that  a  lien  filed  by  a  subcon- 
tractor attached  to  all  sums  earned  by  the  principal  contractor 
and  remaining  unpaid,  subject  to  deduction,  if  the  amount  re- 
maining unearned  under  the  original  contract  should  prove 
insufficient  to  meet  the  fair  and  reasonable  cost  of  completion.** 

4.  Extra  work. 

A  lien  may  include  extra  work  ordered  at  various  times  dur- 
ing the  fulfillment  of  the  contract.**  Where  extra  work  is  per- 
formed for  the  owner  and  in  pursuance  of  employment  by  him 
or  by  his  direction,  a  lien  may  be  acquired  therefor.'"  A  lien 
may  extend  to  extra  materials  which  become  necessary  in  con- 
sequence of  defects  in  the  specifications.'^  Where  a  clause  in 
the  contract  authorized  the  owner  to  request  "alterations, 
deviations,  additions  or  omissions  from  said  contract"  to  be 

86.  Richman  v.  City  of  New  York,  89.  Costello  v.  Dale,  1  Hun,  489  3 
89  Misc.  213,  151  N.  Y.  Supp.  744.  T.  &  C.  493. 

87.  Herrmaim  &  Grace  v.  Hillman,  90.  Morgan  v.  Stevens,  6  Abb  N  C 
203  N.  Y.  435;  aff'g,  139  App.  Mv.  902,  357;  Cassidy  v.  Fontliam,  14  N.  Y. 
123  N.  Y.  Supp.  1120.  Supp.  151,  38  St.  Rep.  177. 

88.  First  National  Bank  of  War-  91.  McCauley  v.  Mildrnm,  1  Daly, 
wick  V.  Mitchell,  46  Misc.  30,  93  N.  Y.  596. 

Snipp.  231. 


mechanics'  LiBxrs.  2305 

added  to  or  deducted  from  tie  amount  of  the  contract,  it  was 
held  that  the  amount  due  for  extra  work  is  money  due  the  con- 
tractor and  applicable  to  the  satisfaction  of  the  lien.*^ 

5.  Beal  estate  subject  to  lien. 

Both  the  land  and  the  buildings  thereon  are  subject  to  the 
lien.'*  Buildings  erected  by  a  lessee  upon  demised  premises 
must  be  considered  real  estate  within  the  Lien  Law  regardless 
of  any  agreement  with  the  owner  that  the  lessee  is  to  have  the 
right  to  remove  the  buildings,  and  a  person  who  furnishes 
labor  and  materials  in  their  construction  or  repair  may  acquire 
a  lien  upon  the  land  itself  as  though  no  agreement  for  the 
removal  of  the  buildings  existed.'*  An  equitable,  as  well  as  a 
legal,  estate  may  be  bound.'^  But  an  inchoate  right  of  dower 
is  not  subject  to  a  mechanic's  lien,  although  the  wife  has 
agreed  to  pay.'^ 

Where  the  lots  or  parcel  of  land  contain  several  buildings 
which  are  being  erected  under  one  contract,  the  lands  and 
buildings  embraced  within  the  contract  will  be  subject  to  the 
lien."  A  lien  may  be  filed  against  an  entire  tract  of  three  lots, 
where  it  does  not  appear  that  there  was  any  separate  contract 
for  furnishing  materials  to  be  used  on  the  different  lots,  nor 
that  the  owner  held  title  to  the  lots  by  virtue  of  separate  con- 
veyances or  descriptions,  or  that  they  did  not  in  fact  consti- 
tute but  a  single  parcel.'^  Where  two  persons  each  owning 
in  severalty  one  of  two  adjoining  lots,  enter  into  a  joint  con- 
tract for  the  excavation  of  both  lots,'  which  fixes  the  price  per 
yard  of  earth  removed  and  treats  both  lots  as  one  parcel,  a 
lien  filed  for  work  done  under  the  contract  may  be  enforced 
against  both  lots  as  one  parcel." 

93.  Blakeslee    v.    Fisher,    21    N.    Y.  Schreyer,  15  Abb.  Pr.  (N.  S.)  300. 

Supp.  217.  96.  Johnston  v.   Dahlgren,    14   Misc. 

93.  Myrea  v.  Bennett,  7  Daly,  471.  623,  36  N.  Y.  Supp.  806. 

94.  Hilton  &  Dodge  Lumber  Co.  v.  97.  Moran  v.  Chase,  52  N.  Y.  346; 
Murray,  47  App.  Div.  289,  62  N.  Y.  Hall  v.  Sheehan,  69  N.  Y.  618;  liv- 
Snpp.  35.  ingston    v.    Miller,    16    Abb.    Pr.    71; 

95.  Belmont  v.  Smith,  1  Duer,  675;  Payn  v.  Bonney,  4  E.  D.  Smith,  734. 
Eollins  V.  Cross,  45  N.  Y.  766;  Mush-  98.  Woolf  v.  Schaefer,  103  App.  Div. 
litt  V.  Silverman,  50  N.  Y.  360;  Benton  567,  93  N.  Y.  Supp.  184. 

V.  Wickwire,  54  N".  Y.  226;  Freeman  v.  99.  Deegan    v.    Kilpatrick,    54    App. 

Cram,     3     N.     Y.     305;     Hubbell     v.      Div.  371,  66  N.  Y.  Supp.  628. 
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G.  Waiver  of  lien. 

The  right  to  a  lien  may  be  waived  by  express  agreement.^ 
And  a  consent  by  parties  to  submit  their  respective  claims  to 
arbitration  has  been  thought  to  be  a  waiver  of  the  right  to 
enforce  a  demand  by  filing  a  lien.^  Where  the  contract  pro- 
vided that  differences  between  the  parties  should  be  submitted 
to  arbitration,  and  it  did  not  appear  defendant  took  any  steps 
to  arbitrate,  the  defense  of  waiver  is  unavailing.^ 

A  mere  agreement  to  take  notes  in  payment  does  not  de- 
prive a  mechanic  of  his  right  to  file  a  Hen.*  The  fact  that  the 
subcontractor  receives  from  the  principal  contractor  a  note 
for  his  claim  against  him  does  not  extinguish  the  debt  nor 
prevent  the  former,  upon  the  dishonor  of  the  note,  prior  to 
the  expiration  of  the  time  for  filing  a  mechanic's  lien,  from 
availing  himself  of  such  remedy.^ 

Where  lienors  agreed  in  writing  with  a  mortgagee  who  sold 
the  premises  against  which  liens  were  filed  in  foreclosure  of  a 
prior  mortgage,  that  if  the  mortgagee  would  distribute  the 
surplus  moneys  in  foreclosure,  as  directed  in  the  written  agree- 
ment, they  would  satisfy  their  liens,  it  was  held  that  the 
lienors  thereby  waived  any  right  to  participate  in  the  surplus 
moneys.* 

Where  a  contractor  by  a  provision  on  his  contract  waives 
his  right  to  file  a  mechanic's  lien,  any  party  interested  may 
demand  a  strict  performance  of  the  contract.^ 

1.  Tombs  V.  Rochester  R.  R.  Co.,  18  X.  Y.  Supp.  356,  57  St.  Rep.  91;  afifd, 
Barb.  583.  149  N.  Y.  592;   Bates  V.  Trustees  Ma- 

2.  New    York    Lumber    and    Wood  sonic  Hall  Asylum  Fund,  7  Misc.  609, 
Working    Co.    v.    Schneider,    1    N.    Y.  27  N.  Y.  Supp.  951,  58  St.  Rep.  790. 
Supp.  441,  16  St.  Rep.  698.  5.  Miller  v.  Smith,  20  App.  Div.  507, 

Compare,     Cooke    v.     Odd    Fellows'  47  N.  Y.  Supp.  49. 

Fraternal  Union,  49  Hun,  23,  1  N.  Y.  6.  Taylor  v.  Butcher,   60  App.  Diy. 

Supp.  498.  531,  69  N.  Y.  Supp.  951. 

3.  Smith  V.  Alker,  102  N.  Y.  87.  7.  Matthews  v.  Young,  16  Misc.  526, 

4.  Keogh  T.  Eisenberg,  7  Misc.  79,  27  40  N.  Y.  Supp.  26. 
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AETICLE  m. 
NOTICE  OF  LIEN. 

A.  Contents  of  lien. 
1.  Lien  Law,  §  8.    Contents  of  notice  of  lien. 

The  notice  of  lien  shall  state: 

1.  The  name  and  residence  of  the  lienor;  and  if  the  lienot  is  a  partnership 
OT  a  corporation,  the  business  address  of  such  firm,  or  corporation,  the  names 
of  partners  and  principal  place  of  bnainees,  and  if  a  foreign  corporation,  its 
principal  place  of  business  mthin  the  state. 

3.  The  name  of  the  owner  of  the  real  property  against  whose  interest  therein 
«  lien  is  claimed,  and  the  interest  of  the  owner  as  far  as  known  to  the  lienor. 

3.  The  name  of  the  person  by  whom  the  lienor  was  employed,  or  to  whom 
he  famished  or  is  to  furnish  materials;  or,  if  the  lienor  is  a  contractor  or  sub- 
contractor, the  person  with  whom  the  contract  was  made. 

4.  The  labor  performed  or  materials  furnished  and  the  agreed  price  or  value 
thereof,  or  materials  actually  manufactured  for  but  not  delivered  to  the  real 
property  and  the  agreed  price  or  value  thereof. 

5.  The  amount  unpaid  to  the  lienor  for  such  labor  or  materials. 

6.  The  time  when  the  first  and  last  items  of  work  were  performed  and  ma- 
terials were  famished. 

7.  The  property  subject  to  the  lien,  with  a  description  thereof  aufficient  for 
identification;  and  if  in  a  city  or  village,  its  location  by  street  and  number,  if 
known.  A  failure  to  state  the  name  of  the  true  owner  or  contractor,  or  a  mis- 
description of  the  true  owner,  shall  not  affect  the  validity  of  the  lien.  The 
notice  must  be  verified  by  the  lienor  or  his  agent,  to  the  effect  that  the  state- 
ments therein  contained  are  true  to  his  knowledge,  except  as  to  matters'  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true. 

(B.,  0.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4805.) 

S.  Contents  in  general. 

Notwithstanding  section  23  of  the  Lien  Law  requires  a 
liberal  construction  to  the  article  of  the  Lien  Law  devoted  to 
mechanics'  liens,  the  notice  of  the  lien  must  contain  all  of  the 
information  required  by  section  9.*  Non-compliance  with  the 
statute  cannot  be  excused.^  A  mechanic's  lien  never  comes 
into  existence  unless  the  notice  substantially  complies  with 
the  statute."  An  omission  in  the  notice  cannot  be  supple- 
mented by  evidence  upon  the  trial."    Nor  can  the  notice  be 

8.  Bluff  Point   Stone  Co.  v.  United  10.  Flaum  v.   Picarreto,   226   N.   Y. 
States   Fidelity  &   Guaranty  Co.,  180      408. 

App.  Div.  832,  168  N.  Y.  Supp.  168.  11.  Riley  v.  Purfey,  145  App.  Dir. 

9.  Weaver  Hardware  Co.  v.  Solomo-      583,  130  N.  Y.  Supp.  297. 
Titz,  98  Miflc  413,  163  N.  Y.  Supp.  121. 
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amended  after  the  expiration  of  the  statutory  limit  for  filing." 
It  must  be  sufficient  in  and  of  itself,  and  may  be  defective  if 
it  is  vague  or  uncertain."  The  law  requires  a  truthful  state- 
ment from  the  creditor,  but  where  an  error  is  unintentional 
and  results  from  an  honest  mistake,  the  error  will  be  disre- 
garded." The  notice  need  not  necessarily  be  a  bill  of  par- 
ticulars.^^ 

3.  Description  of  lienor. 

The  statute  requires  that  the  notice  of  lien  shaiU  contain  a 
statement  of  the  name  and  residence  of  the  lienor;  and,  if  it 
is  a  partnership  or  corporation,  its  place  of  business. 

A  notice  of  lien  filed  by  an  individual  doing  business  under 
a  designated  firm  name,  which  does  not  state  his  residence 
but  only  his  business  address,  is  clearly  invalid.^"  But  the 
fact  that  the  lienor  was  in  the  contract  designated  by  his  name 
"&.  Company,"  in  violation  of  the  Penal  Law,  will  not  pre- 
vent him  from  foreclosing  his  lien." 

The  right  to  acquire  a  lien  is  a  purely  personal  one,  and 
prior  to  the  filing  of  the  notice  it  cannot  be  assigned,  but  where 
the  assignment  is  merely  nominal  the  assignee  may  claim  for 
the  benefit  of  the  real  owner.'* 

A  corporation  formed  by  the  consolidation  of  two  others, 
pursuant  to  sections  7-10,  inclusive,  of  the  Business  Corpora- 
tions Law,  may  file  a  notice  of  lien  for  materials  furnished  by 
it  after  such  consolidation,  and  also  for  material  furnished 
prior  thereto  by  one  of  the  combining  corporations.^^ 

A  partnership  for  the  purposes  of  the  Lien  Law  may  be 
regarded  as  an  entity  apart  from  its  members,  and  where  a 
notice  of  lien  filed  by  a  partnership  contains  the  business  ad- 
dress of  the  firm,  it  is  not  invalid  because  it  fails  to  state  the 
residence  of  the  individual  members.^"    And  it  has  been  held 

12.  Hallahan  v.  Herbert,  57  N.  Y.  Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421. 
40»;  Fish  v.  Anstey  C!onstruotion  Co.,  17.  Vandegrift  v.  Bertron,  83  App. 
71  Misc.  2,  130  N.  Y.  Supp.  927.  Div.  548,  82  N.  Y.  Supp.  153. 

13.  Armstrong  v.  Chisolm,  100  App.  18.  Rollin  v.  Cross,  45  N.  Y.  766; 
Div.  440,  91  N.  Y.  Supp.  693.  Hallahan  v.  Herbert,  57  N.  Y.  409. 

14.  Gaskell  v.  Beard,  58  Hun,  101,  19.  Chambers  v.  Vassar's  Sons  & 
11  N.  Y.  Supp.  399,  33  St.  Rep.  852.  Co.,  81  Misc.  562,  143  N.  Y.  Supp.  615. 

15.  Schultz  V.  Teichman  Engineer-  20.  Post  &  McArd  v.  City  of  New 
ing  &  Const.  Co.,  79  Misc.  357,  140  York,  86  Misc.  300,  148  N.  Y.  Supp 
N.  Y.  Supp.  429.  568;    aff'd,    166    App.    IMv.    919,    152 

16.  Lincoln  National  Bank  v.  Peirce  N.  Y.  Supp.  1138. 
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that  a  notice  by  copartners  is  not  defective  for  failure  to  allege 
the  copartnership  or  the  firm  name,  if  in  fact  it  is  filed  by  aU 
the  members  of  the  partnership  jointly.^  But  a  notice  in  the 
name  of  a  partnership  as  "M.  Kane  &  Son,"  and  giving  as 
the  address  the  place  of  business  of  the  firm,  is  ineffectual.^ 
The  only  requirement  in  the  case  of  a  foreign  corporation 
is  that  "its  principal  place  of  business  within  this  State" 
shall  be  stated  in  a  notice  of  lien  filed  by  it."' 

4.  Description  of  owner. 

An  "owner,"  within  the  meaning  of  section  9,  includes  one 
who  has  any  of  the  estates  mentioned  in  section  2.^* 

The  last  paragraph  of  section  9  provides  that  a  failure  to 
state  the  name  of  the  true  owner  or  contractor,  or  a  misdescrip" 
tion  of  the  true  owner,  shall  not  affect  the  validity  of  the 
lien.^  The  courts  are  required  to  give  effect  to  this  provi- 
sion.^ An  error  in  the  notice,  through  inadvertance  or  un- 
certainty as  to  ownership  in  naming  the  wrong  person  as 
owner,^does  not  impair  the  validity  of  the  lien."''  The  statute 
renders  an  omission  of  the  name  immaterial  where  the  name 
of  the  reputed  owner  appears."®  If  the  owner's  name  appears 
anywhere  in  the  notice  of  lien,  it  will  be  sufficient;  although 
the  claim  is  inadvertently  made  against  another  person."*  The 
fact  that  the  notice  states  that  both  defendants,  husband  and 
wife,  own  the  property  when,  in  fact,  it  is  owned  by  one  of 
them  only,  does  not  impair  the  validity  of  the  lien.'"  But, 
while  a  failure  to  state  the  true  name  of  the  owner  does  not 
impair  the  validity  of  the  lien,  it  is  limited  to  the  individual 
named  in  the  notice  arid  cannot  bind  the  interest  of  the  true 

21.  Waters    v.    Goldberg,    124    App.  26.  Marsh  v.  Lemon  Thomson  Realty 
Div.  511,  108  N.  Y.  Supp.  992.                    Corporation,  174  App.  Div.  218,  160  N. 

22.  Kane   v.   Hutkoff,   81    App.   Div.      Y.  Supp.  138. 

105,  81  N.  Y.  Supp.  85.  27.  Hankinson    v.    Eiker,    10    Misc. 

23.  Lincoln  National  Bank  v.  Peiree  185,  62  St.  Eep.  484,  30  N.  Y.  Supp. 
Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.  1040;  reversed,  152  N.  Y.  10;  Berry  v. 

24.  Strauchen    v.    Pace,    195    N.    Y.  Gavin,  88  Hun,  1,  34  N.  Y.  Supp.  505, 
167,  170;  aflfg,  123  App.  Div.  914,  108  68  St.  Rep.  288. 

N.  Y.  Supp.  1148.  28.  Sprucfe  v.  McEoberts,   19   N.  Y. 

25.  Trust    deed.— A    notice    of    lien     S'upp.  128,  45  St.  Rep.  624. 

need    not     state     the    names    of    the  29.  Moran  v.  Chase,  52  N.  Y.  347. 

grantees  in  a  trust  deed  for  the  benefit  30.  Delinis  v.  Walsh,  41  St.  Eep.  103, 

of    creditors.      Hall    v.    Thomas,    111  16  N.  Y.  Supp.  257. 
N.  Y.  Supp.  979. 
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owner  whose  name  is  not  stated.*^  The  interest  of  one  who 
has  contracted  to  sell  land  with  a  building  loan  agreement  and 
subsequently  conveys  and  takes  a  mortgage  is  not  bound  by 
a  lien,  unless  the  notice  includes  his  name  as  owner.^ 

The  name  of  the  owner  of  the  property  against  which  a  lien 
is  claimed  may  be  stated  m  the  alternative.^ 

A  notice  of  lien  need  not  state  that  the  lien  is  a  claim  against 
the  persons  named;  if  the  names  are  given  and  the  facts  sub- 
jecting their  interest  to  the  lien  are  stated,  the  statute  is 
satisfied.^ 

A  notice  is  sufficient  if  it  recites  the  name  of  the  owner  of 
the  premises  at  the  time  of  the  making  of  the  contract  for 
materials  furnished  and  at  the  time  of  the  completion  of  the 
contract,  though  thereafter,  but  prior  to  the  filing  of  the  notice 
of  lien,  the  premises  were  sold.^  Where  there  has  been  a 
change  of  ownership  during  the  progress  of  the  work,  the 
person  in  whom  the  fee  is  vested  at  the  time  of  the  filing  of 
the  notice  is  the  proper  person  against  whom  the  claim  should 
be  made.^ 

A  notice  filed  shortly  after  the  bankruptcy  of  the  owner, 
which  gives  the  name  of  the  bankrupt  as  the  owner,  is  suffi- 
cient in  that  respect.*' 

A  notice  may  be  directed  to  one  in  actual  possession  under 
a  valid  conveyance  of  the  premises,  although  the  conveyance 
has  not  been  recorded.  Such  a  person  is  an  owner  within  the 
meaning  of  section  2  of  the  Lien  Law.  The  failure  to  name 
the  true  owner  in  the  notice  of  lien  and  assert  a  claim  against 
him  eo  nomine  does  not  impair  the  effect  of  the  notice  for  the 
purpose  of  impressing  a  lien  upon  whatever  interest  the  party 
named  in  and  against  whose  interest  a  lien  is  therein  stated 
to  be  claimed  may  have,  provided  only  that  interest  is  one  of 
those  specified  in  section  2  of  the  Lien  Law.  Actual  posses- 
si.  Stranchen  v.  Pace,  196  N.  T.  9  N.  Y.  Supp.  536;  reversing  8  N.  Y. 
167;  Grippin  v.  Weed,  22  App.  Div.  Supp.  2,  28  St.  Rep.  147. 
593,  48  N.  Y.  Supp.  112;  aff'd,  l65  N.  35.  Sohulte  v.  Teichman  Engineering 

Y.  612;  De  Klyn  t.  Simpson,  34  App.      &  Const.  Co.,  79  Misc.  357,  140  N.  Y. 
Div.   436,  54  N.   Y.  Supp.   346;    affd,      Supp.  429. 
165  N.  Y.  282.  36.  Tiley  v.  Thousand  Islands  Hotel, 

32.  Packard  v.  Siigannan,  31   Misc.      9  Hun,  424. 
623,  66  N.  Y.  Supp.  30.  37.  Horton    v.    Queens    County   Ma- 

38.  Abelman  v.  Myer,  122  App.  Div.  chinery  Corp.,  Inc.,  101  Misc.  31,  166 
470,  106  N.  Y.  Supp.  978.  N.  Y.  Supp.  662. 

34.  Ross  V.  Simon,  30  St.  Rep.  545, 
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sion  of  realty  is  notice  to  all  the  world  of  the  existence  of  any 
right  which  the  person  in  possession  is  able  to  establish,  and 
it  is  immaterial  for  the  purpose  of  charging  every  one  with 
such  notice  that  such  rights  or  even  the  fact  of  possession  were 
unknown  to  the  person  to  be  charged  with  such  notice.*^ 

A  notice  of  mechanic's  lien  which  names  the  owner  need  not 
state  that  the  improvement  was  made  with  his  consent  or  at 
his  request.^ 

Where  the  owner,  a  corporation,  had  changed  its  corporate 
name,  but  the  title  to  its  lands  remained  recorded  under  its 
original  name,  a  notice  of  mechanic's  lien  may  designate  the 
owner  by  its  original  name,  and  the  notice  is  sufficient  where 
the  owner  has  not  been  misled.**  A  lien  cannot  be  filed  again 
one  who  is  an  officer  and  stockholder  of  a  corporation  and 
actively  connected  with  its  management,  but  who  has  no  per- 
sonal interest  in  its  real  estate  as  an  owner ;  but  the  lien  can 
be  enforced  against  the  corporation  if  it  is  named  as  owner, 
although  such  officer  is  also  named  as  an  owner.*^ 

The  terms  ** principal  office,"  as  used  in  a  notice,  and  "prin- 
cipal place  of  business,"  as  used  in  the  statute,  are  synony- 
mous when  used  with  respect  to  a  domestic  corporation.*^ 

5.  Contractor  or  employer. 

A  notice  that  plaintiff  had  a  claim  against  a  contractor  for 
a  certain  amount  on  account  of  work  done  and  materials  fur- 
nished, that  he  was  the  possessor  of  the  premises  under  the 
contract  with  defendant,  who  was  the  owner  thereof,  subject 
to  said  contract,  has  been  sustained.*^  Where  a  subcontractor 
defaulted  and  it  was  agreed  that  the  principal  contractor 
should  complete  the  work,  and  on  his  failure  to  do  so  the 
owner  completed  it,  a  materialman  filed  a  notice  of  lien  in 
terms  under  the  subcontractor's  contract,  and  against  hiTin  as 
subcontractor,  and  did  not  allege  that  the  principal  contractor 

38.  Vogel  &  Binder  Co.  v.  Montgom-      225  N.  Y.  142. 

eiy,  133  App.  Div.  836,  118  N.  Y.  Supp.  41.  Gates  &  Co.  v.  National  Fair  & 

10.  Exposition  Assn.,  225  N.  Y.  142. 

39.  Gates  &  Co.  v.  National  Fair  and  42.  Hurley  v.  Tucker,  128  App.  Div. 
Exposition  Association,  172  App.  Div.  580,  586,  112  N.  Y.  Supp.  980;  affd, 
581,  158  N.  y.  Supp.  1070.  198  N.  Y.  534. 

40.  Gates  &  Co.  v.  National  Fair  and  43.  Kealey  v.  Murray,  15  N.  Y. 
Exposition  Association,  172  App.  Div.  Supp.  403. 

581,   158  N.  Y.  Supp.   1070;   modified, 
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undertook  to  complete  the  contract,  it  was  held  that  the  notice 
was  suificient." 

6.  Statement  of  labor  and  material. 

A  notice  of  lien  must  state  that  so  much  labor  has  been  per- 
formed or  so  much  material  has  been  furnished  for  the  work ; 
and,  if  it  fail  to  do  so,  it  is  fatally  defective.^^  Where  a  notice 
of  mechanic's  lien,  for  labor  performed  as  carpenters  upon 
real  property,  failed  to  state  what  carpenter  work  had  been 
performed  by  claimants,  and  the  agreed  price  or  value  thereof, 


44.  Martin  v.  Flahive,  112  App.  Div. 
347,  98  N.  Y.  Supp.  577. 

45.  Riley  v.  Durfey,  145  App.  Div. 
683,  130  N.  Y.  Supp.  297;  Fanning  v. 
Belle  Terre,  152  App.  Div.  718,  137  N. 
Y.  Supp.  595;  Bachmann  v.  Spinghel, 
164  App.  Div.  725,  149  N.  Y.  S-upp. 
610. 

Notice  insufficient. — ^Where  a  notice 
of  mechanic's  lien  claims  "  for  the 
principal  and  interest  of  the  value  and 
agreed  price  of  the  labor  performed  and 
to  be  performed  "  and  "  the  labor  per- 
formed and  to  be  performed  is  carpen- 
ter work  and  floor  laying,  and  the 
agreed  price  and  value  thereof  is 
$3,700,"  the  lien  is  invalid,  for  the 
value  or  agreed  price  of  the  labor  per- 
formed is  neither  stated  nor  can  it  be 
inferred  from  a  reading  of  the  notice. 
Spring  V.  Collins  Bldg.  &  Construction 
Co.,  60  Misc.  239,  113  N.  Y.  Supp.  29. 
A  notice  of  lien  stating  on  its  face 
that  the  amount  claimed  is  subject  to 
the  value  of  "  omitted  work,"  which  is 
not  stated,  is  defective  as  not  stating 
"  either  explicitly  or  by  plain  inference 
the  value  of  the  agreed  price  of  the 
labor  performed  or  materials  furnished 
at  the  time  of  filing  thereof."  Lincoln 
National  Bank  v.  Peirce  Co.,  98  Misc. 
325,  164  N.  Y.  Supp.  421. 

Notice  insufficient. — Plaintiff  filed  a 
lien  which  contained  the  following 
clause:  "The  labor  performed  and  the 
materials  furnished,  was  the  moving 
of  a  building  from  the  north  side  of 
Pacific   street    and    placing   the    same 


upon  the  premises  hereinafter  described 
and  designated,  and  the  agreed  price 
thereof  is  $3,460."  The  plaintiff  per- 
formed its  contract  with  defendant,  the 
Unique  Construction  Company,  between 
May  1,  1905,  and  August  31,  1905.  The 
lien  was  filed  on  November  18,  1905. 
In  the  meantime  various  transfers  of 
property  have  been  made  as  between 
the  defendants.  Held,  that  the  lien 
was  filed  within  the  statutory  time, 
and  in  view  of  the  fact  that  the  work 
was  done  with  the  consent  of  all  the 
defendants,  changes  of  title  did  not  af- 
fect plaintiff's  rights,  and  in  the  light 
of  the  clear  and  uncontradicted  evi- 
dence in  the  case,  the  notice  of  lien  was 
sufficient  and  the  judgment  properly 
entered  for  the  amount  of  materials 
and  purchase  price  of  the  building. 
Norton  &  Gorman  Co.  v.  Unique  Const. 
Co.,  195  N.  Y.  81.  Where  a  material- 
man furnished  lumber,  not  under  one 
entire  contract,  but  under  divers  sales 
between  certain  dates,  his  notice  of  a 
mechanic's  lien  is  sufficient  where  it 
states  the  value  of  the  lumber  not  paid 
for  and  the  payments  thereon  made  by 
the  contractor  without  stating  the 
value  of  all  the  lumber  furnished  by 
him.  Brady  v.  Rodenbach,  174  App. 
Div.  795,  161  N.  Y.  Supp.  691.  While 
contracts  to  furnish  labor  and  material 
are  both  entire  and  entitle  the  con- 
tractor to  a  gross  sum,  a  notice  of  lien 
which  seta  forth  the  labor  performed 
and  to  be  performed  and  the  materials 
furnished    and    to    be    fvimished,    the 
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stieh  failure  is  fatal  to  the  lien  and  the  lien  is  void.^  A  state- 
ment, that  "the  labor  performed  and  the  materials  furnished 
and  the  agreed  price  and  value  thereof"  are  a  certain  smn,  is 
fatally  defective.*''  A  notice  of  mechanic's  lien  which  does 
not  state  the  value  of  all  the  labor  and  materials  rendered  and 
furnished,  but  only  that  portion  thereof  remaining  unpaid, 
such  balance  being  stated  as  the  total  amount,  is  sufficient.*^ 
A  notice  of  mechanic's  lien  which  only  states  that  the  labor 
performed  and  the  materials  furnished  were  done  in  pursuance 
of  a  contract  made  between  the  lienor  and  the  defendant  and 
that  the  agreed  price  was  a  stated  sum  is  insufficient.**  A 
notice  of  mechanic's  lien  is  defective  in  failing  to  state  the 
agreed  price  and  value  of  materials  furnished  for  the  real 
property  which  is  subject  to  the  lien,  where  it  groups  in,  the 
notice  materials  furnished  under  several  contracts  for  the 
improvement  of  separate  pieces  of  real  estate  which  were  im- 
proved as  independent  operations.™  But  a  notice  stating  the 
kind  of  materials  and  their  agreed  price  and  value  is  not  in- 
sufficient because  the  separate  amount  and  value  of  each  kind 
of  material  is  not  given." 

The  notice  need  not  state  separately  the  value  of  the  ma- 
terial furnished  and  labor  performed.^^ 

Prior  to  an  amendment  of  subdivision  4  in  1916,  the  statute 
directed  a  statement  of  labor  to  be  performed  or  materials  to 
be  furnished.  A  lien  of  a  laborer  for  work  performed  after 
the  notice  of  lien  was  filed,  but  specified  therein,  was  allow- 
able under  subdivision  4  of  section  9  of  the  Lien  Law,  prior 

j  1 

agreed   price  and   value  of  the  labor,  48.  Weaver  Hardware  Co.  v.  Solomo- 

the  agreed  price  and  value  of  the  ma-  vitz,  98  Misc.  413,  163  N.  Y.  Supp.  121. 

terials  and  the  total  agreed  price  and  49.  Ball  v.  Doherty,   144  App.  Div. 

value  of  the  labor  and  materials,  and  277,  128  N.  Y.  Stipp.  1014. 

the   amount  unpaid,   together   with   a  50.  Buhler  Co.   v.   New  York  Dock 

statement  when  the  first  and  last  items  Co.,  170  App.  Div.  486,  156  N.  Y.  Supp. 

of  work  were  performed,  and  the  first  457. 

and  last  items   of  material  were  fur-  51.  New      York     County     National 

nished,  complies  with  the  statute  and  Bank  v.  Wood,  169  App.  Div.  817,  163 

is  valid.    Barrett  v.  Schaefer,  Jr.  &  Co.,  N.  Y.  Supp.  860. 

162    App.  Div.    52,    146  N.  Y.  Supp.  52.  Woolf  v.  Schaefer,  103  App.  Div. 

1056;   aff'd,  217  N.  Y.  722.  567,   93   N.   Y.    Supp.    184;    Martin   v. 

46.  Flaum   v.   Picarreto,   226  N.  Y.  Gavigan   Co.,    107   App.   Div.    279,   95 
468.  N.  Y.  Supp.   14;   Felgenhauer  v.  Haas, 

47.  Lincoln  National  Bank  v.  Peirce  123  App.  Div.  75,  77,  108  N.  Y.  Supp. 
Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.  476. 
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to  the  amendment  of  1916."  The  present  statute  seems  to 
limit  the  right  of  the  lien  to  labor  performed  and  to  materials 
furnished,  and  to  materials  to  be  furnished  which  have  been 
manufactured  for  but  not  delivered  to  the  real  property.  A 
considerable  number  of  earlier  decisions  as  to  the  contents  of 
the  notice  in  reference  to  stating  the  work  to  be  performed 
and  materials  to  be  furnished  are,  therefore,  more  or  less 
obsolete.^*  A  notice  of  mechanic's  lien  which  did  not  separate 
items  for  labor  and  materials  furnished  from  those  to  be  fur- 
nished was  defective.^ 

Where  a  notice  states  facts  from  which,  by  mathematical 
calculation,  it  can  be  ascertained  what  is  the  value  and  agreed 
price  of  labor  completed  and  materials  furnished  and  the 
amount  unpaid,  it  sufficiently  complies  with  the  requirements 
of  the  statute.^®  Where  the  notice  does  not  state  either  ex- 
plicitly^or  by  plain  inference,  the  value  or  the  agreed  price 
of  the  labor  performed  or  materials  furnished  at  the  time  of 
the  filing  thereof,  it  is  not  a  valid  notice."  A  notice  which 
contains  an  alternative  statement  of  the  "agreed  price  or 


53.  Vrooman  Sons  Co.  v.  Pierce,  179  " 
App.  Div.  436,  165  K.  Y.  Supp.  929. 

54.  McKinney  v.  White,  15  App. 
Mv.  423,  44  N.  Y.  Supp.  561;  affirmed 
•without  opinion,  162  N.  Y.  601;  Vitelli 
V.  May,  120  App.  Div.  448,  104  N.  Y. 
Supp.  1082;  Bomanik  v.  Eapoport,  148 
App.  Div.  688,  132  N.  Y.  Soipp.  892; 
Brandt  v.  Verdon,  44  St.  Rep.  885,  18 
N.  Y.  Supp.  119;  Bulkley  v.  Kimball, 
46  St.  Rep.  543,  19  N.  Y.  Supp.  672; 
Weiss  V.  Kenney,  59  Misc.  279,  112 
N.  Y.  Supp.  287;  Martin  v.  de  Coppet, 
64  Misc.  385,  118  N.  Y.  Supp.  523. 

Where  a  building  association  made  a 
contract  with  one  owner  to  erect  four 
houses  and  with  another  owner  to  erect 
two  houses,  a  notice  of  lien  filed  by  a 
subcontractor,  which  simply  states 
that  under  a  certain  agreement  the 
said  lienor  contracted  to  provide  all 
the  materials  and  perform  all  the 
work  for  the  erection  and  completion 
of  six  one-family  houses;  that  the  said 
houses  are  to  be  located  upon  the  real 
property  hereinbefore  described  and 
the  said  building  association  agreed  to 


pay  to  the  said  lienor  for  said  work 
and  materials  the  sum  of  $19,600; 
that  the  said  lienor  has  performed 
labor  and  furnished  materials  upon 
said  real  property  and  improvements 
under  the  said  contract  to  the  value  of 
$10,800,  and  that  the  said  lienor  is  to 
perform  labor  and  furnish  materials 
therefor  of  the  value  of  8,800,  does 
not  comply  with  subdivision  4  of  this 
section,  which  requires  that  the  notice 
shall  state  "the  labor  performed  or  to 
be  performed,  or  materials  furnished 
or  to  be  fiu-niahed."  Leske  v.  Wolf, 
154  App.  Div.  233,  138  N.  Y.  Supp.  859. 

55.  Gates>  &  Co.  v.  National  Fair  and 
Exposition  Association,  172  App.  Div. 
581,  158  N.  Y.  Supp.  1070;  Copp.  v. 
Firemi,  182  App.  Div.  289,  169  N.  Y. 
Supp.  381;  Weaver  Hardware  Co.  v. 
Solomovitz,  98  Misc.  413,  163  N.  Y. 
Supp.  121. 

56.  Krauss  v.  Brunett,  73  Misc.  428, 
130  N.  Y.  Supp.  1086. 

57.  Finn  v.  Smith,  186  N.  Y.  465; 
Levin  v.  Hessburg,  135  App.  Div.  155, 
119  N.  Y.  Supp.  1021. 
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value"  of  the  labor  performed  is  defective,  but  such  defect 
vnll  not  prevent  a  personal  judgment  in  the  action  to  fore- 
close the  lien." 

A  false  statement  that  all  the  work  has  been  done  and  mate- 
rials furnished  pursuant  to  the  contract,  if  knowingly  made, 
renders  the  lien  invalid  unless  the  misstatement  is  an  unim- 
portant one.^  If  a  notice  falsely  states  that  all  the  work  and 
materials  have  been  performed  and  furnished,  the  lien  is  in- 
valid, as  the  notice  might  be  misleading  to  subsequent  lienors 
and  the  public.**  A  misstatement  in  the  notice  in  order  to 
invalidate  it  must  be  such  as  is  calculated  to  mislead  other 
claimants,  and  a  notice  of  lien  alleging  fuU  performance,  when 
all  that  remained  for  him  to  do  was  pointing  up  after  the  other 
mechanics,  was  held  to  be  a  completion  of  the  work."  The 
statement  in  a  notice  of  lien  that  the  contractor  has  performed 
means  a  substantial  and  not  necessarily  a  literal  perform- 
ance.®^ 

7,  Amount  unpaid. 

Subdivision  5  requires  the  notice  of  lien  to  state  the  amount 
unpaid.®^  The  amount  for  which  the  lien  is  claimed  should 
be  set  out  so  that  the  balance  may  be  clearly  arrived  at."  A 
statement  that  the  value  of  the  work  was  a  specified  sum  after 
deducting  the  payments  made  on  account  thereof,  is  a  sub- 
stantial compliance  with  the  requirement  that  the  agreed  price 
or  value  be  stated."^ 

Where  a  notice  of  lien  stated  that  the  general  contractor 
was  entitled  to  a  total  credit  in  a  certain  amount  for  omitted 
work  and  for  payment,  but  fails  to  state  whether  all  or  none 
of  the  onaitted  work  was  part  of  the  extra  work,  for  which  a 
claim  was  also  made,  and  the  sum's  credited  on  account  of  pay- 
ments and  on  account  of  omitted  work  are  not  separately 

68.  Siegel  v.   Ehrshowsky,  46  Misc.  Dir.  75,  78,  108  N.  Y.  Supp.  476. 
605,  92  N.  Y.  Supp.  733;   Villaume  v.  63.  Mitchell  v.  Dunmore  Realty  Co., 
Kirchner,  85  N.  Y.  Supp.  877.  126   App.   Kv.    829,    833,    111    N.    Y. 

69.  Ringle  v.  Wallis  Iron  Works,  76  Supp.  322. 

Hun,  449,   59   St.  Rep.   177,   28  N.   Y.  64.  Pl-oteetive  Union  v.  Nix,  1  K  D. 

Supp.  107;  modified,  149  N.  Y.  439.  Smith,  71;   Dunning  v.  Clark,  2  E.  D. 

60.  Close  V.  Clark,  80  St.  Rep.  671,  9  Smith,  535;  Lutz  v.  Ey,  3  E.  D.  Smith, 

N.  Y.  Supp.  638.  621;    Fogarty  v.  Wick,   8   Daly,   166; 

81.  Mull  V.  Jones,  45   St.  Rep.  643,  Diegan  v.  Brophy,  55  How.  Pr.  121. 

18  N.  Y.  Supp.  359.  65.  Mahley  v.  German  Bank  of  Buf- 

62.  Felgenhauer   v.   Haas,    123   App.  falo,  174  N.  Y.  499. 
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stated,  the  notice  of  lien  must  be  held  defective  on  the  ground 
that  it  is  impossible  to  determine  how  much,  if  anything,  re- 
mains due  for  the  extra  work."® 

A  mistake  in  claiming  in  a  notice  of  lien  more  than  the 
amount  actually  due  the  lienor  is  not  fatal  unless  made  fraudu- 
lently, wilfuUy  or  intentionally."  But  where  one  intentionally 
files  a  claim  for  more  than  double  the  sum  due  him,  he  is  not 
entitled  to  a  lien  for  the  materials  actually  furnished  and 
used."*  A  slight  discrepancy  between  the  amounts  stated  in 
the  notice  of  lien,  and  the  sum  actually  due,  does  not  support 
the  contention  that  the  notice  was  wilfully  and  intentionally 
false."'  The  report  of  a  referee  determining  that  the  succes- 
ful  lienor  claimed  too  much  in  amount,  does  not  necessarily 
make  his  lien  void,  since  to  make  the  notice  ineffectual,  it  must 
be  not  only  untrue,  but  wilfully  and  intentionally  false  in  some 
important  or  material  respect.™ 

A  statement  that  the  sum  claimed  is  the  price  of  the  work 
when,  in  fact,  it  was  of  greater  value,  and  the  sum  claimed  is 
the  balance  unpaid,  is  not  conclusive  where  the  owner  had 
knowledge  of  the  particulars  of  the  claim  and  could  not  be 
misled  by  the  error.'"  A  notice  of  lien  stating  $42,000  and 
upwards  was  due  and  owing,  when  including  extra  work  only 
$16,000  was  due,  is  presumptively  a  wilful  misstatement  and 
invalidates  the  lien.'^  Where  a  notice  of  mechanic's  lien  claims 
that  over  $2,000  is  due,  but  the  Trial  Court  finds  that  less  than 
$800  is  due,  the  lien  is  invalid." 

66.  Lincoln  National  Bank  v.  Peirce  69.  White  v.  Livingaton,  69  App. 
Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.      Div.  361,  75  N.  Y.  Supp.  466;  aff'd,  175 

67.  Lincoln  National  Bank  v.  Peirce      N.  Y.  438. 

Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421;  70.  American   Mortgage  Co.  v.  But- 

Goodrich  v.  Gillies,  82  Hun,  18,  63  St.  ler,  36  Misc.  253,  73  N.  Y.  Supp.  334. 
Rep.  318,  31  N.  Y.  Supp.  76;  aff'd,  151  71.  Bryson  v.  St.  Helen,  79  Hun,  167, 

N.  Y.  631;  Hall  v.  Thomas,  111  N.  Y.  61  St.  Rep.  390,  29  N.  Y.  Supp.  524. 
Supp.  979.  72.  N.  J.  Steel  &  Iron  Co.  v.  Robin- 

68.  Aeschlimann  v.  Presbyterian  Hos-  son,  85  App.  Div.  512,  83  N.  Y.  Supp. 
pital,  29  App.  Div.  630,  53  N.  Y.  Supp.  450;  affirmed  without  opinion,  178  N. 
998;  aff'd,  165  N.  Y.  296;  Hecla  Iron  Y.  632;  citing  Aeschilmann  v.  Presby- 
Works  v.  Hall,  115  App.  Div.  126,  100  terian  Hospital,  165  N.  Y.  296,  and  dis- 
N.  Y.  Supp.  696;  Romanik  v.  Rapo-  tinguishing  Ringle  v.  Wallis  Iron 
port,    148    App.    Div.   688,    132    N.   Y.  Works,  149  N.  Y.  439. 

Supp.  892;  Goodrich  v.  Gillies,  66  Hun,  73.  Schreiber  v.  Stem,  156  App.  Div. 

422,  50  St.  Rep.  142,  21  N.  Y.   Supp.       196,  140  N.  Y.  Supp.  1094. 

400. 
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8.  Time  of  first  and  last  item. 

A  notice  which  ^ails  to  state  when  the  first  item  of  work 
was  done,  or  anything  from  which  that  time  may  be  inferred, 
is  insufficient,  notwithstanding  the  notice  substantially  com- 
plies with  the  other  provisions  of  the  statute ;  since  the  pro- 
vision thereof  that  the  law  shall  be  construed  liberally  does  not 
authorize  the  court  to  dispense  with  what  the  statute  says  the 
notice  shall  contain."  Failure  to  state  the  date  on  which  the 
last  item  of  work  or  material  was  furnished,  renders  a  notice 
of  lien  invalid.  But  an  unintentional  error  in  stating  the  date 
will  not  vitiate  the  lien,  if  by  any  fair  construction  the  state- 
ment can  be  read  so  as  to  show  the  date  intended."* 

The  object  of  the  provision  requiring  the  notice  to  state  the 
time  when  the  first  and  last  items  of  work  were  performed 
and  materials  were  furnished  is,  so  far  as  the  latter  require- 
ment is  concerned,  to  establish  whether  the  labor  was  per- 
formed or  the  materials  were  furnished  during  the  progress 
of  the  work,  or  whether  ninety  days  had  elapsed  since  the  com- 
pletion of  the  contract,  or  the  final  performance  of  the  work, 
or  the  final  furnishing  of  the  materials,  dating  from  the  last 
item  of  work  performed  or  of  materials  furnished.™ 

A  statement  that  ninety  days  have  not  elapsed  since  com- 
pletion of  the  contract,  or  final  performance  of  the  work,  is 
sufficient  as  a  statement  that  the  last  item  of  work  or  ma- 
terials was  performed  or  furnished  within  ninety  days.™  A 
notice  which  states  that  "the  first  item  of  work  was  done,  and 
the  first  item  of  material  was  furnished"  on  or  about  a  specific 
date  complies  with  subdivision  6.'''  A  notice  of  mechanic's 
lien  stating  that  "the  first  item  of  work  was  performed  or  ma- 
terials were  furnished"  on  a  certain  day  and  that  "the  last 
item  of  such  work  was  performed  or  materials  were  fur- 
nished" on  a  certain  subsequent  day,  is  not  void  for  being  in 
the  disjunctive,  if  the  other  portions  of  the  notice  show  that 
the  lienor  furnished  material  only  and  no  labor  save  that  of 

74.  Ma/hley  v.  The  Gennan  Bank  of      162    App.    Div.    52,    146    N.    Y.    Supp. 
Buffalo,   174  N.   Y.  499;   reversing,  66      1056;  aff'd,  217  N.  Y.  722. 

App.  Div.  623,  73  N.  Y.  Supp.  1140.       ,  76.  Mahley  v.  German  Bank  of  Bnf- 

74a.  Schwartz    v.    Lewis,    138    App.  falo,  174  N.  Y.  499;  reversing  66  App. 

Div.  566,  123  N.  Y.  Supp.  319.  Div.  623,  73  N.  Y.  Supp.  1140. 

See  also  Fenichel  v.  Zicherman,  154  77.  Hurley  v.  Tucker,  128  App.  Div- 

App.  Kv.  471,  139  N.  Y.  Supp.  118.  580,  586,   112  N.   Y.   Supp.  980;   aff'd, 

75.  Barrett  v.   Schaefer,  Jr.,  &  Co.,  198  N.  Y.  534. 
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delivering  it    The  statements  as  to  labor  performed  may  be 
ignored  as  surplusage.''* 

The  delivery  of  wood  block  for  the  floor  of  a  bridge  after  the 
rejection  of  other  blocks  constitutes  the  furnishing  of  material 
within  the  meaning  of  this  section.  Where  contract  for  the 
construction  of  a  bridge  required  the  waterproofing  of  the 
floors,  the  touching  up  of  bare  places  on  the  floor  of  the  bridge 
did  not  constitute  a  "last  item"  of  work,  if  such  bare  places 
occurred  after  the  contractor's  work  was  fully  done  and  by 
causes  for  which  he  was  not  responsible.''* 

9.  Description  of  property. 

A  description  of  the  premises,  sufficiently  definite  to  iden- 
tify the  property,  is  essential  to  the  validity  of  the  lien.** 
Evidence  dehors  cannot  be  received  to  supply  a  deficiency; 
but  if  the  property  be  sufficiently  identified  in  the  notice,  evi- 
dence of  its  exact  dimensions  may  be  received  upon  the  trial 
so  as  to  enable  a  proper  decree  to  be  drawn.*^ 

A  description  of  the  property  to  be  affected  is  sufficient  if 
it  can  be  thereby  located  and  identified.*^  A  notice  which  de- 
scribes the  property  by  stating  that  the  lien  is  upon  a  stable 
in  the  course  of  erection,  located  upon  lots  in  the  borough  of 
Manhattan,  etc.,  known  and  designated  as  specified  numbers 
on  a  certain  street,  is  sufficient.** 

A  notice  of  lien  is  not  insufficient  if  it  describes  a  lot  as  50 
feet  instead  of  25  feet  wide.**  When  a  notice  of  mechanic's 
ben  does  not  give  the  street  number  of  the  premises  and  de- 
scribes them  as  half  the  actual  width,  the  vendee  of  the  pur- 
chaser of  the  whole  premises  on  foreclosure  wiU  not  be  com- 
pelled to  take  title  and  may  recover  earnest  money  paid,  even 
though  the  complaint  and  lis  pendens  gave  the  true  width  of 
the  lot.  The  title  is  so  doubtful  that  equity  will  not  decree 
specific  performance.  Such  title  is  also  rendered  doubtful  by 
the  failure  of  the  plaintiff  on  foreclosure  to  make  other  lienors 

78.  Barrett  v.   Schaefer,  Jr.,  &  Co.,      198  N.  Y.  634. 

162  App.  Div.  52,  146  N.  Y.  Supp.  1056;  82.  Walkam  v.  Henry,  7   Misc.   532, 

affd,  217  N.  Y.  722.  27  N.  Y.  Supp.  997. 

79.  In    re    Abbott-Gamble    Co.,    195  83.  Hurley  v.  Tucker,  128  App.  Div. 
Fed.  465.  580,   112  N.   Y.   Supp.   980;    aflTd,   198 

80.  Donnelly   v.    Libby,    1    Sweeney,  N.  Y.  534. 


269. 

81.  Hurley  v.  Tucker,  128  App.  Div.       979. 
580,  584,  112  N.  Y.  Supp.  980;   affd, 


84.  Hall  V.  Thomas,  111  N.  Y.  Supp. 
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who  had  filed  liens  between  his  original  notice  and  an  amend- 
ment to  his  complaint  and  lis  pendens  parties  defendant.*^ 

10.  Verification. 

The  law  does  not  require  the  notice  to  be  signed  or  sub- 
scribed by  the  lienor,  but  it  is  enough  if  his  name  appears  at 
the  beginning  of  the  paper.^  But  it  must  be  verified ;  and, 
unless  it  is  verified,  it  is  a  nullity."  A  certificate  of  acknowl- 
edgement cannot  be  used  as  a  substitute  for  a  verification.*^ 

An  affidavit  of  verification  following  the  words  of  the  stat- 
ute, is  sufficient.**  Thus,  under  the  statute  of  1885,  a  verifica- 
tion could  be  to  the  effect  that  the  statements  therein  con- 
tained are  true  to  the  knowledge  or  information  and  belief  of 
the  person  making  the  affidavit.^  Under  the  present  statute 
the  verification  should  be  similar  to  the  affidavit  used  for  the 
verification  of  pleadings. 

Under  the  present  statute,  as  was  the  case  with  prior  stat- 
utes, the  notice  may  be  verified  by  an  agent  of  the  lienor.'^  A 
verification  of  a  lien  by  an  agent  of  a  corporation  which  fol- 
lows the  language  of  the  statute  is  sufficient,  although  it  does 
not  state  whether  the  verification  is  based  upon  knowledge  or 
information  and  belief.®^  A  notice  may  be  verified  like  a  plead- 
ing, by  the  attorney  of  the  lienor,  who  may  aver  that  the  state- 
ments are  true  to  his  own  knowledge,  except  as  to  matters 
stated  to  be  alleged  on  information  and  belief.'^  An  attorney 
for  a  corporation  may  verify  a  lien  in  its  behalf.'* 

85.  Sirickeroff  v.  Gordon,  120  App.  55;  Staubsandt  v.  Lennon,  3  Misc.  90, 
Wv.  748,  105  N.  Y.  Supp.  586;  aff'd,  22  N.  Y.  Supp.  178;  aff'd,  142  N.  Y. 
1»4  N.  Y.  577.  666;  Kealey  v.  Murray,  15  N.  Y.  Supp. 

86.  Reeves  v.  Seitz,  47  App.  Div.  267,  403. 

62    N.    Y.    Supp.    101;    Moore    v.    Mc-  91.  McDonald  v.  City  of  New  York, 

LaugUin,  66  Hun,  133,  48  St.  Rep.  879,  170   N.   Y.   409;    McDonald  v.   Mayor, 

21  N.  Y.  Supp.  55.  etc.,  42  Miac.  131,  85  N.  Y.  Supp.  1096; 

87.  Hallahan  v.  Herbert,  57  N.  Y.  modified,  113  App.  Div.  625,  99  N.  Y. 
409.  Supp.  122. 

88.  Schene<rtady  Contracting  Co.  v.  92.  Union  Stove  Worka  v.  Kling- 
Schenectady  Ry.  Co.,  106  App.  Div.  man,  20  App.  Div.  449,  46  N.  Y.  Supp. 
336,  94  N.  Y.  Supp.  401.  721;  affd,  164  N.  Y.  589. 

89.  Moore  v.  McLaughlin,  66  Hun,  93.  Gates  &  Co.  v.  National  Fair  and 
133,  48  St.  Rep.  879,  21  N.  Y.  Supp.  55.  Exposition  Association,  172  App.  Div. 

90.  Boyd  V.  Bassett,  16  N.  Y.  Supp.  581,  158  N.  Y.  Supp.  1070. 

10,  40  St.  Rep.  658;  Schwartz  v.  Allen,  94.  Hine  v.  Vanderbeck,  56  App.  Div. 

24    St.   Rep.    912,    7   N.    Y.Supp.   5;       621,   67   N.   Y.   Supp.   801;    aff'd,    170 
Moore  v.  McLaughlin,  21  N.  Y.  Supp.      N.  Y.  580. 
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A  verification  by  the  assistant  treasurer  of  a  corporation 
upon  information  and  belief,  though  not  in  the  form  prescribed 
by  the  statute,  is  a  substantial  compliance  therewith  where  all 
of  the  statements  in  the  notice  of  lien  are  made  on  informa- 
tion and  belief.^^ 

The  verification  of  a  notice  of  lien  filed  by  copartners  may 
be  made  by  one  of  them.^^  But  a  verification  in  the  firm  name, 
which  alone  is  signed  thereto,  is  not  in  compliance  with  the 
statute.*'' 

The  omission  of  the  officer  before  whom  a  mechanic's  lien 
was  verified  to  sign  the  jurat  before  it  is  filed  is  not  fatal,  nor 
does  the  fact  that  he  signs  it  and  refiles  the  notice  impair  the 
efficacy  of  the  prior  filing.** 

Where  a  notice  of  lien,  verified  before  a  commissioner  for 
New  York  in  another  State,  was  filed  without  the  certificate 
of  the  Secretary  of  State  as  to  the  commissioner's  authority, 
it  was  held  the  verification  was  defective  and  the  notice,  of 
lien  a  nullity  as  such.** 

A  person  who  verifies  a  lien  stating  what  at  the  time  he  be- 
lieved to  be  true,  is  not  prevented  from  enforcing  the  lien  be- 
cause it  subsequently  appears  that  only  a  portion  of  the  work 
sworn  to  had  been  completed.^ 

The  question  of  defective  verification  is  a  mere  irregularity 
and  cannot  be  raised  for  the  first  time  on  appeal.^  The  failure 
to  make  a  full  and  complete  verification  is  but  an  irregularity 
which  is  waived  by  not  duly  objecting  to  it.* 

11.  Form  of  notice  by  laborer  or  materialman. 

To ,  County  Clerk  of  the  County  of ,  N.  Y. 

You  are  hereby  notified  that ,  the  lienor  herein,  resid- 
ing at ,  in  the  county  of ,  N.  Y.,  has  and 

claims  a  mechanic's  lien  upon  certain  real  property  as  follows: 

1.  The  name  of  the  lienor  is and  he  resides  at 

in  the  county  of ,  N.  Y.  (if  the  lienor  is  a  partnership 

95.  Chambers    v.    Vaasar's    Sons    &      N.  Y.  Supp.  972. 

Co.,  81  Misc.  562,  143  N.  Y.  Supp.  615.  I-  Eingle  v.   Wallis   Iron  Works,   4 

96.  Waters  v.  Goldberg,  124  App.  Misc.  15,  24  N.  Y.  Supp.  757;  modified, 
Div.  511,  108  N.  Y.  Supp.  992.  76  Hun,  449,  28  N.  Y.  Supp.  107;  modi- 

97.  Kane   v.   HutkofF,    81   App.   Div.  fied  149  N.  Y.  439. 

105,  81  N.  Y.  Supp.  85.  2.  Moore   v.   McLaughlin,   21    N.   Y. 

98.  Sage   v.    Stafford,   42   App.   Div.       Supp.  55. 

449,  59  N.  Y.  Supp.  545.  3.  Boyd  v.  Bassett,  40  St.  Rep.  658, 

99.  Cream     City    Furniture    Co.    v.       16  N.  Y.  Supp.  10. 
Squier,  2  Misc.  438,  51  St.  Rep.  118,  21 
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or  a  corporation,  the  lien  should  state  the  business  address  of  the  firm, 
or  corporation,  and  the  names  of  the  partners  and  the  principal  place 
of  business,  or,  if  it  is  a  foreign  corporation,  it  should  state  the  prin- 
cipal place  of  business  within  the  state). 

2.  The  name  of  the  owner  of  the  real  property  against  whose  in- 
terest therein  a  lien  is  claimed  is and  the  interest  of  the 

owner,  so  far  as  known  to  the  lienor  is 

3.  The  name  of  the  person  by  whom  the  lienor  was  employed  is 

(if  the  lienor  is  materialman  the  lien  should  state  the 

name  of  the  person  to  whom  the  lienor  furnished  materials) . 

4.  The  labor  performed  consists  of  and  the  agreed 

price  (or  value  thereof)  is  the  sum  of dollars  (or,  if 

by  a  materialman,  that  the  materials  furnished  consist  of 

and  that  the  agreed  price  [or  value  thereof]  is  the  sum  of 

dollars). 

5.  The  amount  unpaid  to  the  lienor  for  such  labor  (or  materials) 
is dollars. 

6.  The  time  when  the  first  item  of  work  was  performed  (or  first 

item  of  material  furnished)  was  the day  of , 

19. .,  and  the  time  when  the  last  item  of  labor  was  performed  (or  last 

item  of  material  furnished)  was  the  day  of , 

19... 

7.  That  the  property  subject  and  to  be  charged  with  this  lien  is 
situated  in ,  county  of ,  N.  Y.,  and  is  de- 
scribed as  follows:  (insert  description). 


(Verification  as  of  a  pleading.) 

12.  Form  of  notice  by  contractor  or  sub-contractor. 

To ,  County  Clerk  of  the  county  of ,  N.  Y. 

Yon  are  hereby  notified,  that ,  the  lienor  herein,  resid- 
ing at ,  in  the  state  of ,  has  and  claims  a 

mechanic's  lien  upon  certain  real  property,  as  follows: 

1.  (Same  as  in  previous  form.) 

2.  (Same  as  in  previous  form.) 

3.  That  the  name  of  the  person  with  whom  the  above  named  lienor 

has  contracted  for  the  improvement  of  said  real  property  is 

(It  is  wise  to  show  the  interest  or  consent  of  the  owner.) 

4.  That  by  said  contract  between  the  lienor  and ,  the 

lienor  agreed  to  (state  the  items  of  the  contract,  showing  the  material 
to  be  furnished  and  the  labor  to  be  performed) . 

That  all  of  the  services  thereby  required  to  be  performed  by  the 
lienor  have  been  performed  and  all  of  the  materials  thereby  required 
to  be  furnished  by  the  lienor  have  been  furnished  and  the  agreed 

price  which  the  said  agreed  to  pay  for  such  services 

is  :. dollars.     (If  there  was  no  agreed  price,  the  value 

thereof  should  be  stated.) 

5.  That  the  amount  unpaid  to  the  lienor  for  such  labor  (or  ma- 
tertals)  is  the  sum  of dollars. 

p.  (Make  statement  as  to  first  and  last  items  of  labor  or  materials 
as  in  previous  form.) 
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7.  (Make  a  statement  as  to  description  of  property  as  in  previous 
form.) 


(Verification  as  for  form  of  appeal.) 

B.  Filing  of  notice. 

1.  Lien  law,  §  10.    Filing  of  notice. 

The  notice  of  lien  may  be  filed  at  any  time  during  the  progress  of  the  work 
and  the  furnishing  of  the  materials,  or  within  four  monthB  after  the  completion 
of  the  contract,  or  the  final  performance  of  the  work,  or  the  final  furnishing  of 
the  materials,  dating  from  the  last  item  of  work  performed  or  materials  furnished. 
The  notice  of  lien  must  be  filed  in  the  clerk's  oSa.ce  of  the  county  where  the 
property  is  situated.  If  such  property  is  situated  in  two  or  more  counties,  the 
notice  of  lien  shall  be  filed  in  the  ofice  of  the  clerk  of  each  of  such  counties. 
The  county  clerk  of  each  county  shall  provide  and  keep  a  book  to  be  called  the 
"lien  docket,"  which  shall  be  suitably  ruled  in  columns  headed  "owners," 
"lienors,"  "property,"  "amount,"  "time  of  filing,"  "proceedings  had,"  in 
each  of  which  he  shall  enter  the  particulars  of  the  notice,  properly  belonging 
therein.  The  date,  hour  and  minutes  of  the  filing  of  each  notice  of  lien  shall  be 
entered  in  the  proper  column.  The  names  of  the  owners  shall  be  arranged  in 
such  book  in  alphabetical  order.  The  validity  of  the  lien  and  the  right  to  file  a 
notice  thereof  shall  not  be  affected  by  the  death  of  the  owner  before  notice  of 
the  lien  is  filed. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4819.) 

2.  Necessity  of  filing. 

A  lien  has  no  existence,  inchoate  or  otherwise,  nntU  the 
notice  is  filed  and  until  this  is  done  no  priority  among  the 
claims  of  creditors  is  recognized.^  The  filing  of  the  notice 
creates  the  lien.^  Until  the  materialman  files  his  lien  he  ob- 
tains no  preference  to  be  paid  ont  of  a  sum  due  the  contractor 
from  the  owner."  A  notice  of  lien  signed  and  verified,  but  not 
filed,  does  not  constitute  a  lien  and  when  assigned  confers  only 
the  right  to  acquire  a  lien.'^  A  mechanic's  lien  is  acquired  by 
filing  the  notice  prescribed  by  statute,  and  takes  effect  from 
the  time  of  such  filing.^  The  lien  attaches  and  the  rights  of 
the  claimant  as  against  the  owner  of  the  property  become 

4.  MoCorkle  v.  Herrman,  117  N.  Y.  Realty  Co.,  217  N.  Y.  284. 

297;  Stevens  v.  Ogden,  130  N.  Y.  182;  6.  Stevens  v.  Ogden,  130  N.  Y    182. 

Tisdale  Lumber  Co.  v.  Read  Realty  Co.,  7.  English  v.  Lee,  63  Hun,  572,  45 

154  App.   Div.   270,   138   N.  Y.   Supp.  St.  Rep.  462,  18  N.  Y.  Supp.  576. 

829;  Riverside  Contracting  Co.  v.  City  8.  Sinclair  v.  Fitch,  3  E.  D    Smith 

of  New  York,   148  N.  Y.  Supp.  281;  677;  Cox  v.  Broderick,  4  E.  D.  Smith', 

aff'd,   165   App.   DiT.   972,    150  N.   Y.  721;   Noyes  v.  Burton,  29  Barb.  631; 

Supp.  1109.  Ernst  v.  Reed,  49  Barb.  367;  Brown  v. 

6.  Manton    v.    Brooklyn  &  Flatbush  Zeiss,  9  Daly,  242;  Hunger  v.  Curtis. 
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fixed  on  filing  the  notice.*  Materialman  and  workmen  have 
no  lien  upon  or  equity  in  money  due,  or  paid  on  a  building 
contract  untU  they  file  their  liens  pursuant  to  the  Lien  Law.^* 

Where  a  mechanic's  lien  has  been  filed  and  discharged,  the 
filing  of  a  second  similar  lien  on  the  same  day  is  unwarranted, 
and  it  will  be  cancelled  with  costs. ^^ 

An  order  of  the  contractor  accepted  by  the  OASTier  in  writ- 
ing "when  due"  in  favor  of  the  materialman  who  continued 
to  furnish  materials  after  he  had  refused  to  furnish  more,  at 
the  request  of  the  owner  and  upon  her  promise  to  pay  his 
entire  claim,  is  an  independent  contract  upon  her  part  and 
does  not  require  filing  under  the  Lien  Law.^^ 

3.  Time  of  filing. 

A  materialman  may  secure  a  lien  for  the  balance  due  for  all 
materials  furnished  for  the  construction  of  a  building  by  fil- 
ing a  notice  of  lien  within  four  months  of  the  time  the  last 
item  of  material  was  furnished.^  But  the  notice  must  be  filed 
within  the  time  prescribed  by  statute." 

A  notice  for  extra  work  must  be  filed  within  four  months 
of  its  completion  if  independent  of  the  contract,  or  if  made  a 
part  thereof  within  four  months  after  the  completion  of  the 
contract,  and  if  not  so  filed,  the  lien  is  void,  and  a  personal 
judgment  cannot  be  had  against  the  owner  in  an  action  to 
foreclose  it.^^ 

Where  a  lien  is  not  filed  within  four  months  after  the  com- 
pletion of  the  contract,  the  fact  that  the  plaintiff  did  work  in 
the  interval  merely  as  a  pretext  for  evading  the  law  will  not 

42  Hun,  465;   Livingston  v.  Mildrum,  Misc.  416,  114  N.  Y.  Supp.  890. 

19  N.  Y.  440;  Payne  v.  Wilson,  74  N.  Installation    of    machineiy. — ^Where 

Y.  348.  machinery  was  furnished  to  a  brewery 

9.  Kelly  v.  Bloomingdale,  139  N.  Y.  and  the  alteration  thereof  on  the  Slat 
348;  Kenny  v.  Apgar,  93  N.  Y.  541;  of  May,  but  the  plaintiff  was  engaged 
Hall  V.  Sheehan,  69  N.  Y.  618.  until  the  2l8t  of  June  in  placing  it  in 

10.  Mack  V.  Colleran,  136  N.  Y.  617.  position,  it  was  held  that  a  notice  of 

11.  In  re  Burstein,  68  N.  Y.  Supp.  lien  filed  on  the  17th  of  September  was 
742.  in   time   and   effectual   to   perfect  the 

12.  Mayer  v.  Killilea,  63  App.  Div.  lien.  Watts-Campbell  Company  v. 
318,  71  N.  Y.  Supp.  786.  Yuengliiig,  125  N.  Y.   1,  34  St.  Eep, 

18.  Chambers  v.  Vassar's  Sons  &  Co.,  255;   aff'g,  51   Hun,  302,  21   St.  Rep. 

81  Misc.  562,  143  N.  Y.  Supp.  615.  186,  3  N.  Y.  Supp.  869. 

14.  Tradesman's    National    Bank   v.  15.  Cody  v.  White,  34  Misc.  638,  70 

Boldt,   155   App.   Div.    72,    139  N.  Y.  N.  Y.  Supp.  589. 
Supp.   531;   Delaney  r.  Carpenter,  62 
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save  the  lien,^«  Where  the  improvement  is  completed  over 
four  months  prior  to  the  filing  of  the  notice,  the  lien  is  in- 
effective, although  the  lienor  has  done  other  work,  provided 
the  subsequent  work  constitutes  no  part  of  the  improvement 
made  upon  the  land  for  the  benefit  of  the  owner."  Work  done 
after  the  expiration  of  the  four  months  limited  for  the  filing 
of  the  lien,  and  not  in  continuance  of  the  work  done  before, 
will  not  serve  to  extend  the  time  for  filing.^* 

Where  a  lumber  dealer  delivers  to  two  parties  lumber  for 
a  building  they  are  constructing  under  a  contract  to  furnish 
them  with  aU  the  lumber  they  require  for  the  job,  and  before 
the  building  is  finished  they  dissolve  partnership  and  one  of 
them  continues  the  work  and  the  lumber  dealer  declines  to 
furnish  the  lumber  for  the  rest  of  the  job  on  the  sole  credit 
of  the  partner  continuing  the  work,  except  a  small  quantity 
for  immediate  use  which  he  does  furnish,  a  notice  of  the  lien 
filed  by  the  dealer  within  four  months  after  the  furnishing  of 
such  small  quantity,  for  the  balance  due  for  all  the  lumber 
furnished,  is  in  time  to  effect  a  lien  for  the  whole  of  such 
balance." 

A  lien  by  a  contractor  engaged  to  excavate  a  foundation  is 
properly  filed  within  ninety  days  after  he  had  repaired  the 
sidewalk  and  removed  certain  rubbish,  stones  and  dirt  from 
the  premises,  which  work  was  done  long  after  he  considered 
his  work  completed,  on  the  insistence  of  the  owner  that  it  was 
a  part  of  the  work  called  for  by  the  contract,  where  it  appears 
that  such  work  was  performed  in  good  faith  and  in  recogni- 
tion of  the  owner's  contention  that  the  contract  had  not  been 
completed.^ 

Where  an  extension  of  time  of  payment  for  material  fur- 
nished is  given,  which  is  not  beyond  the  time  within  which  the 
lien  can  be  filed,  the  right  to  file  the  lien  at  any  time  within 
the  statutory  period  is  not  waived.^ 

16.  Kelly  v.  W.  J.  Merritt  Co.,  68  N.       603,  51  N.  Y.  Supp.  678. 

y.  Supp.  774;  Duffy  v.  Baker,  17  Abb.  19.  Silleck  v.  Robinson,  6(>  Misc.  481, 

N.  C   3.57.  113  N.  Y.  S-upp.  832. 

17.  Steuerwald  v.  Gill,  85  App.  Diy.  20.  Colon  &  Co.  v.  Hassenplug,  197 
605,  83  N.  Y.  Supp.  396;  Colon  &  Co.  App.  Div.  522,  189  N.  Y.  Supp.  206. 
V.  Smith,  178  App.  Div.  100,  165  N.  Y.  21.  Woolf  v.  Schaefer,  103  App.  Div. 
Supp.  165.  567,  93  N.  Y.  Supp.  184. 

18.  McLean  v.  Sanford,  26  App.  Div. 
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4.  Effect  of  tardy  filing. 

The  lien  must  be  filed  within  the  time  limited  by  statute  or 
it  is  absolutely  void,  and  this  time  cannot  be  extended  by  tack- 
ing one  lien  upon  another.^  Where  a  lien  is  filed  more  than 
four  months  after  the  completion  of  the  work,  though  the 
architect's  certificate  called  for  by  the  contract  has  not  been 
given,  it  is  invalid.^*  The  failure  to  file  a  notice  within  the 
required  time  after  the  last  item  of  materials  was  furnished  to 
the  owner  of  the  property  against  which  the  lien  was  filed  is 
a  ground  for  the  dismissal  of  a  complaint  to  enforce  the  lien." 

6.  Effect  of  death  of  owner. 

The  final  sentence  of  section  10  of  the  Lien  Law  permits 
the  filing  of  a  notice  after  the  death  of  the  owner.  Prior  to 
the  amendment  of  the  statute  so  as  to  include  this  provision, 
it  was  held  that  the  right  to  file  a  lien  terminated  with  the 
death  of  the  owner,  and  for  work  done  prior  to  such  death 
under  a  contract  made  with  the  owner,  the  contractor  could 
not  acquire  a  lien  by  filing  notice  thereof  after  his  death.** 

6.  ITegrlect  of  officer  to  docket  lien. 

When  a  notice  of  lien  is  sufficient  both  in  the  description  of 
the  property  and  the  statement  of  the  amount  claimed,  the 
rights  of  the  lienor  are  not  prejudiced  by  the  fact  that  the 
clerk,  following  obvious  clerical  errors,  erroneously  docketed 
the  lien  as  to  the  location  of  the  property  and  the  amount 
claimed,  especially  where  subsequent  lienors  were  not  affected 
to  their  disadvantage.^  The  omission  of  a  public  officer  to 
enter  a  lien  in  the  public  records  does  not  affect  its  existence. 
But  a  lienor  cannot  withhold  from  the  clerk  the  fees  essential 
to  the  registry  of  his  lien,  and  charge  the  public  at  the  same 
time  within  notice  of  its  existence." 

22.  Lutz  V.  Ely,  3  E.  D.  Smith,  621;  25.  Tubridy  v.  Wright,  144  N.  Y. 
Hubhell  V.  Schreyer,  14  Abb.  (N.  S.)  519;  afTg,  7  Misc.  403;  citing  Crystal 
284;  Donaldson  v.  O'Connor,  1  E.  D.  v.  Flannelly,  2  E.  D.  Smith,  583; 
Smith,  695;  Spencer  v.  Barnett,  35  N.  Meyers  v.  Bennett,  7  Daly,  471; 
Y.  94.  Brown  v.  Zeiss,  9  Daly,  240;  Leavy  t. 

23.  Pay  v.  Muhlker,  1  Misc.  321,  48  Gardner,  63  N.  Y.  624. 

St.  Kep.  699,  20  N.  Y.  Supp  671;  Mc-  26.  Hurley  v.  Tucker,  128  App.  Div. 

Mahon  v.  Hodge,  2  Misc.   234,  50  St.  580,  112  N.  Y.  Supp.  980;  aflf'd,  198  N. 

Rep.  758,  21  N.  Y.  Supp.  971.  Y.  634. 

24.  Weaver  Hardware  Co.  v.  S'olomo  27.  Manton  v.  Brooklyn  &  Flatbnsh 
vitz,  98  Misc.  413,  163  N.  Y.  Supp.  121.  Realty  Co.,  217  N.  Y.  284. 
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7.  Piling  before  completion  of  work. 

The  statute  formerly  permitted  the  lienor  to  file  a  lien  for 
materials  furnished  and  also  for  those  to  be  furnished,  but 
section  9,  as  it  now  reads,  limits  the  materials  to  be  furnished 
to  those  manufactured  for  the  work,  but  not  delivered.  Form- 
erly it  was  held  that  successive  liens  may  be  filed  by  the  same 
contractor  as  the  work  progresses,  together  with  a  new  lien 
for  the  whole  amount  upon  its  completion.^ 

C.  Service  of  copy  of  notice. 
1.  lien  Law,  §  11.    Service  of  copy  of  notice. 

At  any  time  after  filing  the  notice  of  lien,  the  lienor  may  serve  a  copy  of  such 
notice  upon  the  owner,  if  a  natural  person,  by  delivering  the  same  to  him  per- 
sonally, or  if  the  owner  cannot  be  found,  to  his  agent  or  attorney,  or  by  leaving 
it  at  his  la3t  known  place  of  residence  in  the  city  or  town  in  which  the  real 
property  or  some  part  thereof  is  situated,  with  a  person  of  suitable  age  and 
discretion,  or  by  registered  letter  addrassed  to  his  last  known  place  of  residence, 
or,  if  such  owner  has  no  such  residence  in  such  city  or  town,  or  cannot  be  found, 
and  he  has  no  agent  or  attorney,  by  affixing  a  copy  thereof  conspicuously  on 
such  property,  between  the  hours  of  nine  oclock  in  the  forenoon  and  four  o'clock 
in  the  afternoon;  if  the  owner  be  a  corporation,  said  service  shall  be  made  by 
delivering  such  copy  to  and  leaving  the  same  with  the  president,  vice-president, 
secretary  or  clerk  to  the  corporation,  the  cashier,  treasurer  or  a  director  or 
managing  agent  thereof,  personally,  within  the  state,  or  if  such  officer  cannot 
be  found  within  the  state  by  affixing  a  copy  thereof  conspicuously  on  such 
property  between  the  hours  of  nine  o'clock  in  the  forenoon  and  four  o'clock  in 
the  afternoon,  or  by  registered  letter  addressed  to  its  last  known  place  of  buai- 
ness.  Until  service  of  the  notice  has  been  made,  as  above  provided,  an  owner, 
without  knowledge  of  the  lien,  shall  be  protected  in  any  payment  made  in  good 
faith  to  any  contractor  or  other  person  claiming  a  lien.  A  failure  to  serve  the 
notice  does  not  otherwise  affect  the  validity  of  such  lien. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4823.) 

See  also  Schneider  Co.  v.  Aetna  Ao-  Romanik   v.   Rapoport,   148   App.   Div. 

cident  and  Liability  Co.,  169  App.  Div.  688,  132  N.  Y.  Supp.  892.    "  A  state  of 

584,  155  N.  Y.  Supp.  471.  facts    may    exist    where,    during    the 

28.  Clarke  v.  Heylman,  80  App.  Div.  progress  of  the  work,  and  before  the 
572,  80  N.  Y.  Supp.  794.  If  a,  notice  entire  work  is  done  or  all  the  ma.terialfi 
of  mechanic's  lien  is  filed  during  the  furnished,  one  entitled  to  a,  Hen  may 
progress  of  the  work  it  should  contain  file  his  notice  for  the  whole  contract 
a  statement  of  what  labor  has  been  price  and  assert  a  lien  therefor,  pro- 
performed,  what  materials  have  been  vided  the  balance  of  the  contract  is 
furnished  and  what  still  remains  to  be  thereafter  fully  completed  according  to 
done,  with  a  statement  as  to  the  its  terms."  Barrett  v.  Schaefer,  Jr.  & 
amount  unpaid  to  the  lienor  under  the  Co.,  162  App.  Div.  52,  146  N.  Y.  Supp. 
contract.  Unless  these  requirements  1056;  aff'd,  217  N.  Y.  722. 
be   complied  with  the  lien   is   invalid. 
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2.  Necessity  of  service. 

It  is  not  necessary  to  the  validity  of  a  mechanic's  lien  that 
notice  should  be  served  upon  the  owner,^  The  provisions  as 
to  service  of  notice  of  lien  on  the  owner  or  other  person  in  in- 
terest do  not  affect  the  validity  of  the  lien.  The  object  of  the 
service  of  notice  is  to  prevent  payment  by  the  owner  after 
filing  the  lien.^ 

3.  Manner  of  service. 

Service  of  a  copy  of  the  notice  of  lien  is  sufficient.^^  A 
notice  based  on  work  and  services  rendered  a  contractor  in 
the  construction  of  a  district  school  building  is  properly  served 
on  the  treasurer  of  the  board.^^  A  notice  of  lien  under  a  muni- 
cipal contract  filed  with  the  comptroller  and  with  the  commis- 
sioner of  public  buildings  is  sufficient  notice  to  the  city,  al- 
though the  notice  is  not  also  filed  with  the  commissioners  of 
the  sinking  fund,  as  required  by  the  contract.^ 

ARTICLE  IV. 

PRIORITY  OF  LIENS. 
A.  Lien  Law,  §  13.    Priority  of  liens. 

A  lien  for  materials  furnished  or  labor  performed  in  the  improvement  of 
real  property  shall  have  priority  over  a  conveyance,  judgment  or  other  claim 
against  such  property  not  recorded,  docketed  or  filed  at  the  time  of  the  filing  of 
the  notice  of  such,  lien,  except  as  hereinafter  in  this  article  provided;  over  ad- 
vances made  upon  any  mortgage  or  other  encumbrance  thereon  after  such  filing, 
except  as  hereinafter  in  this  article  provided;  and  over  the  claim  of  a  credi- 
tor who  has  not  furnished  materials  or  performed  labor  upon  such  property,  if 
such  property  has  been  assigned  by  the  owner  by  a  general  assignment  for  the 
benefit  'of  creditors,  within  thirty  days  before  the  filing  of  such  notice; 
and  also  over  an  attachment  hereafter  issued  or  a  money  judgment  hereafter  re- 
covered upon  a  claim,  which,  in  whole  or  in  part,  was  not  for  materials 
furnished,  labor  performed  or  moneys  advanced  for  the  improvement  of 
such  real  property;  and  over  any  claim  or  lien  acquired  in  any  proceedings  upon 
such  judgment.  Such  liens  shall  also  have  priority  over  advances  made  upon 
a  contract  by  an  owner  for  an  improvement  of  real  property  which  contains  an 

89.  Pickett   v.   GoUner,   26   St.  Rep.  Misc.  306,  63  St.  Eep.  534,  31  N.  Y. 

691,   7  N.  Y.  Supp   196;   La  Pasta  v.  Supp.  283. 

Weil,  20  Misc.  10,  44  N.  Y.  Supp.  778;  32.  Westgate    v.    Shirley,    42    Misc. 

reversed   on    other   grounds,   20   Misc.  245,  86  N.  Y.  Supp.  593. 

554,  46  N.  Y.  Supp.  275.  33.  Smith  v.  City  of  New  York,  32 

30.  Kenney  v.  Apgar,  93  N.  Y.  541.  Misc.  380,  66  N.  Y.  Supp.  686. 

81.  Kelley  v.   City   of  Syracuse,   10 
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option  to  the  contractor,  his  successor  or  assigns  to  purchase  the  property,  if 
such  advances  were  made  after  the  time  when  the  labor  began  or  the  first  item  of 
material  was  furnished,  as  stated  in  the  notice  of  lien.  If  several  buildings  are 
erected,  altered  or  repaired,  or  several  pieces  or  parcels  of  real  property  are 
improved,  under  one  contract,  and  there  are  conflicting  liens  thereon,  each  lienor 
shall  have  priority  upon  the  particular  building  or  premises  where  his  labor  ia 
performed  or  his  materials  are  used.  Persons  shall  have  priority  according  to 
the  date  of  filing  their  respective  liens  except  as  hereinafter  in  this  article  pro- 
vided; but  in  all  cases  laborers  for  daily  or  weekly  wages  shall  have  preference 
over  all  other  claimants  under  this  article,  without  reference  to  the  time  when 
Bueh  laborers  shall  have  filed  their  notices  of  liens. 
(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4828.) 

B.  Prior  unrecorded  conveyance. 

A  mechanic's  lien  duly  filed  takes  priority  over  a  prior  con- 
veyance of  the  realty  if  the  same  was  not  recorded  before  the 
filing  of  the  lien.  Hence,  a  lienor  may  consider  the  OAvnership 
of  the  original  owner  as  continuing  even  though  a  grantee  has 
taken  possession  under  an  unrecorded  deed,  and  may  name  the 
original  owner  as  defendant  in  a  suit  of  foreclosure."  A 
mechanic's  lien  is  entitled  to  priority  over  a  conveyance  ac- 
knowledged in  another  State  before  an  officer  not  authorized 
by  the  laws  thereof  to  take  acknowledgments.'^ 

The  underlying  purpose  of  this  provision  is  to  relieve  the 
lienor  from  the  possible  result  of  having  his  lien,  otherwise 
perfect,  as  a  claim  upon  the  real  estate  it  describes  made  in- 
effectual by  some  secret,  or  other  incumbrance,  upon  the 
property  which  was  asserted  to  prevent  liens  attaching  to  the 
property;  reducing  its  value  or  extent.  Where  liens  are  at- 
tached to  the  interest  of  a  person  in  the  premises  whose  title 
thereto  was  based  upon  a  deed  not  yet  recorded,  such  title 
was  notice  to  all  the  world  that  such  person  was  the  owner  of 
the  fee.  Kecord  of  the  deed  is  not  necessary  for  the  purpose 
of  giving  notice  as  to  such  title.  And  where  liens  attached  to 
such  title  are  duly  filed  they  have  priority  over  liens  subse- 
quently filed  but  attaching  to  the  interest  of  the  grantor  of 
the  actual  owner,  although  the  conveyance  to  the  latter  has 
not  yet  been  recorded.^ 

34.  Reedy    Elevator    Co.    v.    Monok      35  N.  Y.  Supp.  273. 
Co.,  171  App.  Div.  653,  157  N.  Y.  Supp.  36.  Vogel  &  Binder  Co.  v.  Montgom- 
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8iS.  Lemmer  v.  Morison,  89  Hun,  277,      10. 


ery,  133  App.  Div.  836,  118  N.  Y.  Supp. 
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C.  Prior  fraudulent  conveyauces. 

When  the  right  to  a  mechanic's  lien  has  accrued,  a  convey- 
ance of  the  property  by  the  owner  will  not  defeat  the  lien 
when  it  is  shown  that  the  conveyance  was  made  not  in  good 
faith,  but,  with  intent  to  defraud  the  person  who  was  entitled 
to  the  lien,  and  the  validity  of  the  conveyance  may  be  attacked 
in  the  action  brought  to  foreclose  the  lien.^  A  mortgage  given 
by  the  owner  of  the  building  to  the  contractor's  wife  to  secure 
the  payment  of  the  balance  due  on  the  contract  is  fraudulent 
as  to  the  subcontractors  and  materialmen  and  should  be  set 
aside,^^ 

Where,  in  an  action  to  foreclose  a  mechanic's  lien  for  sand 
and  gravel  furnished  by  plaintiff  to  the  owner  of  certain 
premises  for  use  in  the  construction  of  a  building  thereon,  it 
appears  that  after  the  making  of  the  contract  a  conveyance 
of  the  premises  was  made  and  accepted  with  the  intent  of 
hindering  and  defrauding  plaintiff  who,  within  ninety  days 
of  the  completion  of  said  contract,  filed  her  notice  of  lien  in 
the  proper  county  clerk's  office,  and  on  the  trial  she  estab- 
lishes by  a  preponderance  of  evidence  that  the  other  party  to 
the  contract  is  indebted  to  her  in  a  certain  sum  for  materials 
furnished  thereunder  which  were  actually  used  in  the  erection 
and  construction  of  said  building,  she  is  entitled  to  judgment 
establishing  her  lien  and  for  the  recovery  of  the  amount 
claimed,  with  interest  from  the  commencement  of  the  action.^ 

D.  Prior  incumbrances. 

A  mechanic's  lien  only  attaches  to  the  extent  of  the  interest 
of  the  owner  at  the  time  notice  of  lien  was  filed,  and  is  subse- 
quent to  a  mortgage  executed  by  the  owner  and  recorded  prior 
to  the  filing  of  such  notice  although  after  the  completion  of  the 
building  and  the  acceptance  of  the  work.**  A  mortgage  re- 
corded before  the  filing  of  a  lien  takes  priority  over  the  lien, 
and  this  is  so  although  the  mortgagor  agreed  to  pay  the  claim 
for  which  the  lien  was  filed  out  of  the  loan  obtained  from  the 

37.  New   York   Lumber,   etc.,   Co.   t.      429. 

Seventy-third    Street    Building    Co.,   5  40.  Munger  v.  Curtis,  42  Hun,  465; 

App.  Div.  87,  38  N.  Y.  Supp.  869  Bradley  v.  Stafford,  1  N.  Y.  Supp.  138. 

38.  Mahoney  v.  McWalters,  91  Hun,  A    recorded    mortgage   to    secure    ad- 
247,  36  N.  Y.  Supp.  149.  vances  was  held  prior  to  a  subsequent- 

30.  Schultz    V.    Teichman   Engineer-      ly  filed  mechanic's  lien  in  Stuyresant 
ing  Co.,  79  Misc.  357,  140  N.  Y.  Supp.      v.  Brovrning,  33  Supr.  Ct.  203. 
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mortgage.*^  But,  if  a  mortgage  recorded  before  the  filing  of 
the  lien  contains  no  description  of  the  real  property  intended 
to  be  covered  thereby,  the  right  of  the  mortgagee  to  a  reforma- 
tion is  subject  to  the  rights  of  the  lienor.^  Where  an  owner  of 
lands  executes  a  mortgage  to  a  contractor  engaged  in  the  con- 
struction of  a  house  thereon  as  security  for  a  portion  of  the 
contract  price,  and  not  as  payment  thereof,  the  mortgage  debt 
is  to  be  treated  as  a  sum  due  upon  the  contract,  and  a  me- 
chanic's lien  filed  before  the  mortgage  was  paid,  for  materials 
furnished  the  contractor,  attaches  to  the  mortgage  debt.^* 

E.  Subsequent  advances  on  pre-existing  incumbrance. 

The  provisions  of  section  13  creating  a  priority  of  me- 
chanic's liens  for  labor  and  materials  over  mortgages  and 
other  incumbrances,  relates  not  only  to  contracts  for  the  im- 
provement of  private  property,  but  also  to  municipal  con- 
tracts, with  this  difference,  that  in  the  latter  case  the  me- 
chanic's lien  is  imposed  upon  the  moneys  in  the  hands  of  the 
municipality  appropriated  for  the  payment  of  the  sums  to 
become  due  upon  the  contract,  rather  than  upon  the  real  es- 
tate itself.** 

An  assignment  of  moneys  due  or  to  become  due  to  a  con- 
tractor for  a  municipal  improvement  given  as  security  for 
moneys  to  be  advanced  to  the  contractor  constitutes  a  lien 
upon  the  fund  for  the  amounts  advanced,  and  is  an  "incum- 
brance" upon  the  fund  within  the  meaning  of  this  section,  and 
mechanics'  liens  for  material  furnished  and  labor  performed 
are  entitled  to  priority  over  advances  made  by  the  assignors 
after  the  time  said  liens  are  filed.*^ 

An  assignment  by  a  highway  contractor  to  the  surety  on 
its  bond  of  moneys  due  or  to  become  due  as  collateral  security 
to  secure  further  advances,  is  of  no  particular  force  as  against 
materialmen  having  a  claim  against  the  fund,  without  proof 
of  the  amount  of  advances  made.  Mechanics'  liens  are  effec- 
tive against  moneys  unpaid  upon  the  contract  unless  advances 

41.  Hunger  v.  Curtis,  42  Hun,  465;       out  opinion,  167  N.  Y.  604. 

Stevens  v.  Ogden,  130  N.  Y.  182;  Brad-  44.  Standard  Sand  &  Gravel   Co.  v. 

ley  V.  Stafford,  1  N.  Y.  Supp.  138.  City  of  New  York,  172  App.  Div.  80, 

42.  Schwartz     v.     Rappaport,      115       157  N.  Y.  Supp.  447. 

Misc.  227,  187  N.  Y.  Supp.  611.  45.  Standard  Sand  &  Gravel  Co.  v. 

43.  Gass  V.  Souther,  46  App.  Div.  City  of  New  York,  172  App.  Div.  80,, 
256,  61  N.  Y.  Supp.  305;  affirmed  with-       157  N.  Y.  Supp.  447. 
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have  been  actually  made  thereon.  If  advances  have  been  made 
prior  to  the  filing  of  the  liens,  the  amount  thereof  takes  pre- 
cedence over  the  liens.  Where,  in  such  case,  the  assignee  is 
depriving  the  materialmen  of  the  advantage  which  the  Me- 
chanics' Lien  Law  intended  for  them,  strict  proof  should  be 
made.*® 

P.  Assignments  by  contractors. 

If,  before  notice  is  filed,  the  contractor  assigns  to  a  creditor 
in  payment  of  his  debt,  the  whole  or  any  portion  of  the  moneys 
due  or  to  become  due  to  him  on  his  contract,  the  assignee  is 
entitled  to  the  same  in  preference  to  the  lienor.*''  In  the  ab- 
sence of  anything  to  the  contrary  in  a  building  contract,  a 
creditor  to  whom  the  contractor  assigns  the  whole  or  a  portion 
of  the  moneys  due  or  to  become  due  acquires  a  preference  over 
a  subsequent  lienor.**  An  assignment  by  the  contractor  of 
moneys  due  under  a  contract  for  the  erection  of  a  public 
school  in  New  York  City,  in  consideration  of  moneys  advanced, 
has  preference  over  mechanic's  liens  subsequently  filed  against 
such  moneys.** 

An  accepted  order,  drawn  by  the  contractor  on  the  owner  in 
favor  of  the  materialman,  is  an  assignment  of  s'o  much  of  the 
payment  due  the  contractor,  which  the  materialman  does  not 
forfeit  by  a  failure  to  demand  payment  thereof."*  An  order 
on  a  fund  due  the  owner  amounts  in  law  to  an  assignment  of 
the  fund.  Such  an  order  upon  the  owner  of  a  building,  given 
by  a  contractor  to  the  subcontractor  prior  to  the  filing  of  any 
lien,  is  superior  to  liens  subsequently  filed.^^  A  payment  by 
the  owner  or  party  in  interest  of  an  order  drawn  by  the  eon- 
tractor  for  a  valuable  consideration  in  favor  of  a  third  per- 

46.  Wood  V.  Galway  &  Co.,  186  App.  to  the  contractor  at  the  time  of  filing 
Div.  134,  173  N.  Y.  Supp.  644.  the  lien,  and  that  if  the  owner  had  be- 

47.  Stevens  v.  Ogden,  130  N.  Y.  182;  fore  that  time,  at  the  request  of  the 
McCorkle  v.  Herrman,  117  N.  Y.  297.    ,  contractor,  accepted  his  orders  in  favor 

48.  Bates  v.  Salt  Springs  Nat.  Bk.,  of  other  creditors,  such  acceptance  con- 
157  N.  y.  322.  stituted   payment   to   that    extent  and 

49.  McKay  v.  City  of  New  York,  46  defeated  the  lien.  Gibson  v.  Lenane, 
App.  Div.  579,  62  N.  Y.  Supp.  58.  94  N.  Y.  183. 

60.  White    V.    Livingston,    69    App.  51.  Lauer  v.  Dunn,  115  N.  Y.  405. 

Div.  361,  75  N.  Y.  Supp.  466  i  aflf'd,  174  See  also  Garden  City  Co.  v.  Schnugg, 

N.  Y.  538.  39  Misc.  840,  81  N.  Y.  Supp.  496;  Hall 

Under  the  Laws  of  1875,  a  material-  v.  City  of  New  York,  79  App.  Div.  102, 

man  could  acquire  a  lien  only  to  the  79    N.    Y.    Supp.    979;    modified,    176 

extent  of  the  sum  due  from  the  owner  N.  Y.  293. 
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son  is  entitled  to  protection  against  a  lien  filed  by  a  subcon- 
tractor, when  made  in  good  faith  and  before  notice  or  knowl- 
edge of  such  lien,  although  the  lien  was  filed  at  the  time  of 
such  payment.^^ 

G.  General  assignee. 

One  who  furnished  material  to  a  subcontractor  for  use  on 
a  contract  with  the  city  and  who  filed  a  lien  therefor  after  the 
subcontractor  made  a  general  assignment  for  creditors  was 
held  not  to  be  entitled  to  priority  in  payment  over  the  general 
assignee.^ 

H.  Trustee  in  bankrnptcy. 

A  mechanic's  lien  may  be  filed  after  a  bankruptcy  petition 
has  been  filed  by  the  corporation  to  which  the  goods  were 
furnished.^*  A  meizhanie's  lien  filed  against  the  interest  of  a 
lessee  after  its  bankruptcy,  is  valid,  as  the  trustee  in  bank- 
ruptcy takes  title  subject  to  all  liens  and  pending  proceedings 
to  enforce  them.^*  A  mechanic's  lien  filed  within  the  four 
months'  limit,  but  not  until  the  owner  of  the  property  had 
been  adjudicated  a  bankrupt,  has  priority  over  the  claims  of 
the  trustee  in  bankruptcy,  as  the  lien  is  created  not  by  the  act 
of  filing  it,  but  exists  at  all  times  from  the  furnishing  of  ma- 
terials or  labor.^''  The  fact  that  a  general  contractor  was  ad- 
judged a  voluntary  bankrupt  intermediate  the  time  when  labor 
was  performed  and  materials  furnished  by  a  subcontractor, 
and  the  filing  of  the  lien  by  him,  will  not  operate  to  defeat  the 
lien.  During  the  time  allowed  by  the  statute  within  which  a 
contractor,  subcontractor  or  materialman  may  file  his  lien,  a 
preferential  statutory  right  exists  in  favor  of  such  contractor 
in  the  nature  of  an  unperfected,  equitable  lien,  which  will  not 
be  cut  off  by  an  adjudication  in  bankruptcy  until  after  the  four 
months  which  the  statute  gives  to  file  the  lien  has  expired.^'' 

52.  Newman  v.  Levy,  84  Hun,  478,  68.  Crane  Co.  v.  Pneumatic  Signal 
32  N.  Y.  Supp.  557,  65  St.  Rep.  686.  Co.,  94  App.  Div.  53,  87  N.  Y.   Supp. 

53.  Reading  Hardware  Co.  v.  <Sty  of  917;  aff'd,  182  N.  Y.  545;  Hildreth 
New  York,  27  Misc.  448,  59  N.  T.  Granite  Co.  v.  City  of  Watervliet,  161 
Supp.  253.  App.  Div.  420,   146  N.  Y.   Supp.  449; 

64.  Gates    &    Co.    v.    Stevens    Con-  Horton    v.    Queens    County   Machinery 

struction  Co.,   169  App.  Div.   221,   154  Corp.,   Inc.,    101    Misc.   31,    166   N.   Y. 

N.  Y.  Supp.  605.  Supp.  662. 

55.  Gates  &  Co.  v.  National  Fair  and  67.  Crane   Co    v.    Pneumatic    Signal 

Exposition  Association,   172  App.  Div.  Co.,  94  App.  Div.  53,  87  N.  Y.  Supp. 

681,  158  N.  Y.  Supp.  1070.  917;  aff'd,  182  N.  Y.  545. 
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I.  Eeceiver. 

The  title  of  a  receiver  in  supplementary  proceedings,  who 
has  properly  qualified,  to  a  fund  due  the  judgment  debtor  re- 
lates back  to  the  date  of  the  commencement  of  the  supplemen- 
tary proceedings,  and  is  superior  to  liens  filed  subsequent  to 
that  date.^^  Where  an  order  in  supplementary  proceedings 
is  served  on  the  contractor  before  liens  are  filed,  the  receiver 
has  a  prior  lien  on  the  funds  due.®  Where  a  sum  in  excess  of 
a  subcontractor's  lien  is  due  to  a  corporation  upon  a  building 
contract  completed  on  the  day  following  its  volimtary  dissolu- 
tion, the  court  may  properly  direct  the  receiver,  on  receipt 
from  the  owner  of  a  sum  sufficient  to  pay  the  lien  and  a  satis- 
faction thereof,  to  pay  it  to  the  subcontractor.** 

J.  Attaching  creditors. 

A  mechanic's  lien  is  subject  to  the  rights  of  other  creditors 
which  have  attached  prior  to  the  filing  of  the  lien.  But  the 
lien  of  attachment  is  subordinate  to  a  mechanic's  lien  which 
had  attached  to  a  particular  fund  upon  which  the  attachment 
is  levied.  As  between  the  lienor  and  the  attaching  creditor 
equity  wiU  compel  a  satisfaction  of  the  lienor's  lien  out  of  the 
fund  which  the  attaching  creditor  cannot  reach.*^ 

K.  Wages  of  laborers. 

The  lien  of  a  laborer  for  daily  wages  is  entitled  to  preference 
over  all  other  lienors.^  In  an  action  for  the  foreclosure  of  a 
mechanic's  lien,  owners  of  property  who  have  paid  the  liens 
of  daily  laborers  who  were  entitled  to  priority  may  be  allowed 
credit  therefor  on  the  amount  due  from  them  on  their  con- 
tract*^ 

L.  Laborers  and  materialmen  over  contractors. 
1.  Lien  Law,  §  56.    Preference  over  contractors. 

When  a  laborer,  subcontractor  or  material  man  shall  perform  labor  or  famish 
materials  for  an  improvement  of  real  property  or  for  a  public  improvement,  for 
vhich  he  is  entitled  to  a  mechanic's  lien,  the  amount  due  to  him  shall  be  paid 

58.  Mulstein  Co.  v.  CSty  of  Kew  61.  Herrmann  &  Grace  v.  City  of 
York,  213  N.  Y.  308.                                     New  York,  136  App.  Div.  28,  120  N.  Y. 

59.  MeCorkle  v.  Herrman,  117  N.  Y.      Supp.  146. 

297.  62.  Vrooman  Sons  Co.  v.  Pierce,  179 

60.  Matter  of  Christie  Mfg.  Co.,  16  App.  Div.  436,  165  N.  Y.  Supp.  929. 
Misc.  588,  36  N.  Y.  Supp.  923,  72  St.  63.  Vrooman  Sons  Co.  v.  Pierce,  179 
Rep.  360.  App.  Div.  436,  165  N.  Y.  Supp.  929. 
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out  of  the  proeeeda  of  the  sale  of  sueh  property  or  out  of  the  moneys  of  the 
state  or  municipal  corporation  applicable  to  the  construction  of  the  public  im- 
provement, under  any  judgment  rendered  pursuant  to  this  article,  in  the  order 
of  priority  of  his  lien,  before  any  part  of  sueh  proceeds  is  paid  to  the  person  for 
whom  he  has  performed  such  labor  or  furnished  such  materials.  If  several  notices 
of  lien  are  filed  for  the  same  claim,  as  where  the  contractor  has  filed  a  notice 
of  lien,  for  the  services  of  his  workmen,  and  the  workmen  have  also  filed  notices 
of  lien,  the  judgment  shall  provide  for  but  one  payment  of  the  claim  which  shall 
be  paid  to  the  parties  entitled  thereto  in  the  order  of  priority.  Payment  volun- 
tarily made  upon  any  claim  filed  as  a  lien  shall  not  impair  or  diminish  the  lien 
of  any  person  except  the  person  to  whom  payment  was  made. 
(See  B.,  C.  &  G.  Conaolidated  I^aws,  2d  Ed.,  p.  4895.) 

2.  Effect  of  statute. 

By  the  statute  laborers,  materialmen,  and  subcontractors  are 
given  a  preference  over  contractors.^*  As  the  statute  is 
remedial  and  was-  designed  within  safe  limits  to  enable  the 
laborer  who  had  not  been  paid  by  his  immediate  employer,  to 
resort  to  the  contract,  the  term  "contractor"  may  include  a 
subcontractor.®^  Until  the  statute  was  amended  in  1916,  a 
subcontractor  was  not  given  any  preference  by  the  statute. 
When  the  statute  was  in  that  condition,  difficulties  arose  as  to 
whether  certain  persons  would  be  classed  as  subcontractors 
or  as  materialmen  or  laborers.**  One  who  furnished  both  ma- 
terial and  labor  was  considered  as  a  subcontractor,  and  hence 
before  the  amendment  the  lien  of  a  materialman  was  given  a 
preference  over  that  of  one  furnishing  both  material  and 
labor.*^    One  who  furnished  materials  to  a  subcontractor  was 

84.  Herrmann    &    Grace   v.    City    of  fied,  134  App.  Div.  244,  118  N.  Y.  Supp. 

New  York,  130  App.  Div.  531,  537,  114  920. 

K.  Y.  Supp.  1107;  aff'd,  199  N.  Y.  600.  Temperature  regulation.— A  person 
65.  Kent  v.  New  York  Central  &  H.  who  installs  system  of  temperature 
K.  E.  Co.,  12  N.  Y.  628.  regulation  in  a  building  under  a  con- 
es. Furnishing  oak  flooring. — One  tract  which  requires  both  the  perform- 
who  agrees  to  furnish  oak  flooring  of  ance  of  labor  and  the  furnishing  of 
a  certain  grade,  quality  and  size  to  material  is  a  subcontractor,  while  on 
another  who  has  a  contract  for  tie  the  contrary  a  person  who  furnishes 
erection  of  a  building,  is  a  material-  radiators  only,  but  performs  no  work 
man  and  not  a  subcontractor,  though  on  the  buildings  is  a  material-man,  and 
he  knows  the  material  is  to  be  used  in  the  latter  was  entitled  to  priority  by 
the  performance  of  the  contract,  and  virtue  of  this  section.  Hermann  v. 
such  material-man  is  entitled  to  prior-  City  of  New  York,  130  App.  Div.  531, 
ity  under  this  section.  Hedden  Const.  114  N.  Y.  Supp.  1107;  aff'd,  199  N.  Y. 
Co.  ▼.  Procter  &  Gamble  Co.,  62  Misc.  600. 
129,  132,  114  N.  Y.  Supp.  1103;  modi-  67.  Jackson  v.  Egan,  200  N.  Y.  496; 
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a  materialman  and  was  entitled  to  a  preference  nnder  this 
section  over  all  other  lienors,  who  were  subcontractors.** 

A  notice  of  lien  sufficiently  shows  that  the  lien  is  for  ma- 
terial only  when  it  states  the  nature  of  the  material  furnished, 
and  makes  no  mention  of  any  labor  performed  in  connection 
therewith.'^ 

A  contractor  may  pay  his  creditors  out  of  the  money  due 
him  from  the  owner,  to  the  exclusion  of  the  materialmen  and 
laborers  who  have  not  filed  liens.™  An  assignment  by  a  sub- 
contractor of  his  lien  already  filed,  in  payment  to  a  material- 
man, gives  the  latter  precedence  over  the  materialman  who 
thereafter  filed  liens  for  material  furnished  to  the  subcon- 
tractor.^ Money  which  becomes  due  a  subcontractor  after  the 
filing  of  a  lien  by  one  furnishing  labor  and  supplying  him  with 
materials,  becomes  subject  to  the  lien  of  such  materialman. 
There  is  no  lien  upon  money  due  or  paid  under  a  building 
contract  untU  the  filing  of  the  lien;  when  money  due  hiin 
comes  to  a  contractor  before  the  filing  of  a  lien,  he  is  under  no 
obligation  to  apply  it  to  payment  of  subcontractors.''* 

K.  Bnilding  loan  contracts. 
1.  Lien  Law,  §  22.    Building  loan  contract. 

A  contract  for  a  building  loan,  either  with  or  -without  the  sale  of  land,  and 
any  modification  thereof,  must  be  in  writing  and  duly  acknowledged,  and  within 
ten  days  after  its  execution  to  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  any  part  of  the  land  is  situated,  and  the  same  shall  not  be  filed  in  the 
register's  office  of  any  county.  If  not  so  filed  the  interest  of  each  party  to 
such  contract  in  the  real  property  affected  thereby,  is  subject  to  the  lien  and 
claim  of  a  person  who  shall  thereafter  file  a  notice  of  lien  under  this  chapter. 
A  modification  of  such  contract  shall  not  affect  or  impair  the  right  or  interest  of 
a  person,  who,  previous  to  the  filing  of  such  modification  had  furnished  or  con- 
tracted to  furnish  materials,  or  had  performed  or  contracted  to  perform  labor 
for  the  improvement  of  real  property,  but  such  right  or  interest  shall  be  de- 
termined by  the  original  contract.     The  county  clerk  is  entitled  to  a  fee  of 

American    Metal    Ceiling   Co.    v.    New  modified  on  reargnment,  172  App.  Div. 

Hyde  Park  Fire  District,  172  App.  Div.  774,  159  N.  Y.  Supp.  648. 

763,  158  N.  T.  Supp.  11,  modified  on  70.  Stevens   v.    Ogden,   41    St.   Rep. 

reargument,   172   App.   Div.    774,   159  331;  reversing  Stevens  v.  Reynolds,  27 

N.  Y.  Supp.  648.  St.   Rep.   497,   54  Hun,   419,   7   N.   Y. 

68.  Lincoln  National  Bank  v.  Peirce  Supp.  771. 

Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421.  71.  Wood   v.    Grifenhagen,   37   Misc. 

69.  American    Metal    Ceiling   Co.    v.      553,  75  N.  Y.  Supp.  1014. 

New    Hyde    Park    Fire    District,    172  78.  Mack  t.  Colleran,  136  N.  Y.  617. 

App.  Div.   763,   158  N.  Y.   Supp.   11, 
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twenty  cents  for  filing  such  contract  or  modification.  Such  contracts  and  modi- 
fications thereof  shall  be  indexed  in  a  book  provided  for  that  purpose,  in  the 
alphabetical  order  of  the  names  of  the  persons  to  whom  such  loans  shall  be 
made.  No  assignment  of  the  moneys  due  or  to  become  due  under  a  contract  for 
a  building  loan,  under  the  provisions  of  section  twenty-six  of  this  article,  nor 
any  payment  to  the  holders  of  such  assignment,  shall  be  or  be  construed  to  be  a 
modification  of  a  contract  for  a  building  loan  within  the  meaning  of  this  section, 
and  the  execution  and  delivery  of  a  bond  and  mortgage,  under  the  provisions 
of  section  twenty-six  of  this  article,  or  payments  thereunder,  shall  not  be  or  be 
construed  to  be  the  making  of  a  contract  for  a  building  loan  within  the  meaning 
of  this  section. 

(See  B.,  0.  &  G.  ConsoUdated  Laws,  2d  Ed.,  p.  4860.) 

2.  Effect  of  statute. 

The  purpose  of  section  22  of  the  Lien  Law  is  to  furnish 
additional  protection  to  persons  whose  material  is  used  for 
the  benefit  and  improvement  of  real  property  and  such  section 
aims  to  preserve  a  legal  status  which  a  contractor  may  be 
justified  in  presuming  to  exist  in  the  absence  from  the  records 
of  any  agreement  effective  to  create  adverse  rights  and  in- 
terests in  favor  of  another,  as  against  the  owner  of  the  real 
property." 

Under  this  section  a  contract  for  a  building  loan  must  be 
filed  in  the  clerk's  office  of  the  county  in  which  any  part  of 
the  land  is  situated,  within  ten  days  of  its  execution."  Under 
section  11,  which  does  not  provide  for  filing  or  indexing  a 
notice  of  lien  against  or  for  serving  it  upon  any  one  except 
the  owner,  the  effect  of  filing  a  notice  of  lien  against  an  owner 
who  has  made  a  loan  contract,  which  has  not  been  filed,  is  to 
subject  the  interests  of  each  in  the  real  property  affected  to 
the  lien  of  a  person  who  thereafter  files  a  notice  of  lien.''^ 

Though  the  lender  under  a  loan  contract  acquires  no  lien 
upon  the  real  property  affected,  even  if  the  contract  is  filled,  he 
may  acquire,  a  Hen  by  taking  a  mortgage  in  conjunction  with 
the  contract,  and  where  he  does  so,  the  contract  and  the  mort- 
gage constitute  the  transaction,  and  if  the  contract  is  not  filed, 
the  lender's  interest  under  his  mortgage  will  be  superseded 
by  a  subsequently  filed  lien  without  it  being  filed  or  indexed 
against  him  or  served  upon  him.™ 

73.  McDermott,  Inc.,  v.  Arden   Con-  75.  Dearstine  v.  Carpenter,  106  Misc. 
s+TUction  Co.,  Inc.,  106  Misc.  463,  173      102,  173  N.  Y.  Snpp.  875. 

N.  T.  Supp.  597.  76.  Dearstine  v.  Carpenter,  106  Misc. 

74.  Dearstine  v.  Carpenter,  106  Misc.       102,  173  N.  Y.  Supp.  875. 
102,  173  N.  Y.  Snpp.  875. 
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A  contract  for  a  building  loan  is  an  agreement  by  which 
one  undertakes  to  advance  to  another  money  to  be  used  in 
the  erection  of  a  building.  Where  at  the  time  of  an  advance 
of  $1,500  on  a  bond  and  mortgage  given  to  a  savings  and  loan 
association  to  secure  a  loan  of  $5,500  on  a  half  completed 
house  nothing  whatever  was  said  or  agreed  upon  as  to  how 
the  money  advanced  should  be  used  by  the  mortgagor,  the 
transaction  was  not  a  contract  for  a  building  loan  within  the 
meaning  of  this  section." 

Where  a  building  and  loan  contract,  valid  under  the  law, 
provides  that  a  mortgage  to  be  given  to  secure  the  loan  shall 
be  a  j&rst  mortgage  on  the  premises,  not  subject  to  incum- 
brances, but  with  no  provision  for  the  payment  of  a  prior 
mortgage,  a  subsequent  oral  agreement,  that  existing  incum- 
brances should  be  paid  out  of  the  loan  so  as  to  make  the  build- 
ing and  loan  mortgage  a  first  mortgage,  is  not  a  material 
modification  of  the  written  contract  which  makes  such  mort- 
gage subject  to  a  mechanic's  lien,  subsequently  filed  against 
the  premises.''* 

An  order  drawn  by  the  owner  upon  one  who  has  bound  him- 
self to  make  a  building  loan,  and  accepted  by  him  in  favor  of 
the  contractor  who  has  furnished  materials  for  the  building 
in  consideration  of  the  order,  is  not  void  under  this  section ; 
such  an  order  is  not  drawn  by  a  contractor  or  by  any  person 
holding  such  relation  to  the  property,  nor  is  it  drawn  upon  the 
owner  or  a  person  holding  such  relation  to  the  property,  nor 
does  it  involve  a  diversion  of  the  money  advanced  for  the  pur- 
pose of  construction,  but  enables  such  construction  to  pro- 
ceed; it  does  not  violate  the  terms  of  the  building  loan  con- 
tract but  rectifies  and  makes  it  effective.™ 

A  lienor  who  has  filed  his  lien  only  against  the  owner  can 
assert  no  claim  against  the  liolder  of  a  prior  building  loan 
mortgage.  A  building  loan  agreement  filed  pursuant  to  the 
provisions  of  the  Lien  Law,  which  does  not  disclose  the  fact 
that  a  large  portion  of  the  sum  loaned  is  to  apply  to  the  pay- 
ment of  a  prior  mortgage  on  the  property,  will  not  be  effectual 
as  against  the  lien  of  the  materialman  who  furnished  materials 

77.  Sullivan  v.  Young,  95  Misc.  658,      Supp.  1135. 

159  N.  Y.  Supp.  791.  79.  Rosenblum    v.    Tilden   Imp.    Co., 

78.  fenn.  Steel  Co.  v.  Title  Guaran-      138  App.   Div.  743,   121  N.  Y.  Supp. 
tee  &  Trust  Co.,  193  N.  Y.  37;  revera-      510. 

ing,    120   App.   Div.    879,    105    N.   Y 
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in  the  construction  of  the  building  contemplated  in  the  agree- 
ment. In  such  case  the  lienor  in  the  building  agreement  is 
subject  to  the  penalty  imposed  in  this  section  of  the  law  to  the 
effect  that  if  the  contract  is  not  filed,  the  interest  of  the  party 
in  the  property  affected  thereby  is  subject  to  the  lien  and 
claim  of  a  person  who  shall  thereafter  file  notice  of  the  lien 
under  the  act.*" 

Where  an  agreement  by  a  mortgage  company  to  convey 
certain  properties  upon  which  the  grantee  agrees  to  erect  a 
number  of  buildings,  though  containing  numerous  and  com- 
plicated conditions  precedent,  also  contains  all  the  essentials 
of  a  building  loan  agreement,  the  mortgage  company  is  liable 
to  the  contractors  and  materialmen  for  its  failure  to  file  the 
agreement  as  required  by  section  22.*^ 

AETICLE  V. 

PAYMENTS  m  ADVANCE  AND  DEMAND  FOR  TERMS  OF  CONTRACT. 

A.  Lien  law,  §  7.  liability  of  owner  for  advance  payments,  collusive 
mortgages  and  incnmbrances. 

Any  payment  by  the  owner  to  a  contractor  upon  a  contract  for  the  improve- 
ment of  real  property,  made  prior  to  the  time  when,  by  the  terms  of  the  con- 
tract, such  payment  becomes  due,  for  the  purpose  of  avoiding  the  provisions  of 
this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  subcontractor,  laborer 
or  material  man  under  such  contract,  created  before  such  payment  actually  be- 
comes due.  A  mortgage,  lien  or  incumbrance  made  by  an  owner  of  real  property, 
for  the  purpose  of  avoiding  the  provisions  of  this  article,  with  the  knowledge 
or  privity  of  the  person  in  whose  favor  the  mortgage,  lien  or  incumbrance  is 
created,  shall  be  void  and  of  no  effect  as  against  &  claim  on  account  of  the  im- 
provement of  such  real  property,  existing  at  the  time  of  the  creation  of  such 
mortgage,  lien  or  incumbrance. 

(See  B.,  C.  &  G.  Consolidated  Law,  2d  Ed.,  p.  4802.) 

B.  Lien  Law,  §  8.    Terms  of  contract  may  be  demanded. 

A  statement  of  the  terms  of  a  contract  pursuant  to  which  an  improvement  of 
reaJ  property  is  being  made,  and  of  the  amount  due  or  to  become  due  thereon, 
shall  be  furnished  upon  demand,  by  the  owner,  or  his  duly  authorized  agent,  to 
a  subcontractor,  laborer  or  material  man  performing  labor  for  or  furnishing 
materials  to  a  contractor,  his  agent  or  subcontractor,  under  such  contract.  If, 
upon  such  demand  the  owner  refuses  or  neglects  to  furnish  such  statement  or 
falsely  states  the  terms  of  such  contract  or  the  amount  due  or  to  become  due 
thereon,  and  a  subcontractor,  laborer  or  material  man  has  not  been  paid  the 

80.  Penn.  Steel  Co.  v.  Title  Quaran-  81.  McDermott,  Inc.  v.   Arden  Con- 

tee  &  Trust  Co.,  50  Misc.  61,  100  N.  Y.  struction  Co.,  Inc.,  105  Misc.  463,  173 
Supp.  299;  aff'd,  120  App.  Div.  879.  N.  Y.  Supp.  597. 


mechanics'  liiENS.  2339 

amoant  of  Ms  claim  against  the  contractor  or  subcontractor,  under  such  contract 
and  a  judgment  has  been  obtained  and  execution  issued  against  such  contractor 
or  subcontractor  and  returned  wholly  or  partly  unsatisfied,  the  owner  shall  be 
liable  for  the  loss  sustained  by  reason  of  such  refusal,  neglect  or  false  state- 
ment, and  the  lien  of  such  subcontractor,  laborer  or  material  man,  filed  as  pre- 
scribed in  this  article,  against  the  real  property  improved  for  the  labor  performed 
or  materials  furnished  after  such  demand,  shall  exist  to  the  same  extent  and  be 
enforced  in  the  same  manner  as  if  such  labor  and  materials  had  been  directly 
performed  for  and  furnished  to  such  owner. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4805.) 


C.  Advance  payments. 

The  mere  fact  that  an  owner  makes  payments  to  a  con- 
tractor in  advance  of  the  time  required  by  the  contract,  or 
that  he  has  knowledge  of  the  indebtedness  of  the  contractor  to 
others,  is  not,  of  itself,  sufficient  to  charge  him  with  liability 
on  account  of  such  payments.  It  must  be  established  that  the 
advance  payments  were  made  for  the  purpose  of  avoiding  the 
provisions  of  the  Lien  Law,  and  the  burden  of  so  proving  is 
upon  the  person  asserting  it.*^  The  owner  who  in  good  faith 
mailed  to  the  contractor  checks  in  full  payment  on  the  same 
day  and  within  the  hour  that  the  subcontractor  filed  his  lien, 
is  protected  from  liability.^  Nor  is  an  owner,  under  that 
section,  making  advance  payments  to  a  building  contractor 
prior  to  the  filing  of  subcontractors'  liens,  in  order  that  the 
work  might  advance,  under  any  obligation  to  notify  such  sub- 
sequent lienors  of  such  payments,  and  failure  to  do  so  is  not 
proof  of  a  purpose  to  avoid  the  provisions  of  the  act.  Nor  is 
the  failure  of  subcontractors  to  file  orders  given  them  by  the 
owner  for  the  cancellation  of  their  lien  evidence  of  a  purpose 
to  deceive  subsequent  lienors.**  Where  an  owner  in  good 
faith  and  without  collusion,  pays  the  contractor  the  full  price 
for  improvements  erected  on  his  land,  he  is  not  liable  to  a  sub- 

82.  Behirer    v.    McMillan,    114    App.  N.  Y.  Supp.  189;  Wolf  v.  Mendelsohn, 

Div.  450,   100  N.  Y.   Supp.  35;    aff'd,  87  N.  Y.  Supp.  465. 

191  N.  Y.  530;  Tommasi  v.  Archibald,  See  also,  Dinkel  v.  Boman  Catholic 

114  App.  Div.  838,   100  N.  Y.  Supp.  Church  of  St.  Teresa,   150  App.  Div. 

367;  Hudson  River  Blue  Stone  Co.  v.  848,  135  N.  Y.  Supp.  221. 

Huntington,  143  App.  Div.  99,  102,  128  83.  Snyder      v.      Monroe  -  Eckstein 

N.  Y.  Supp.  25;  Glens  Falls  Portland  Brewing  Co.,  107  App.  Div.  328,  95  N. 

Cement    Co.    v.    Schenectady    County  Y.  Supp.  144;  aflfd,  188  N.  Y.  576. 

Coal  Co.,  83  Misc.  552,  144  N.  Y.  Supp.  84.  Tommasi  v.  Archibald,  114  App. 

519,  modified,  163  App.  Div.  757,  149  Div.  838,  100  N.  Y.  Supp.  367. 
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contractor  for  the  amount  due  him  because  he  permitted  such 
subcontractor  to  continue  the  work.® 

Section  7  embraces  payments  by  the  principal  contractor  as 
well  as  payments  by  the  owner.^  Payment  by  one  of  the  con- 
tractors in  good  faith,  before  the  work  is  completed,  does  not 
make  the  owner  liable  to  a  subcontractor  for  a  debt  due  him 
from  his  principal,  nor  does  permitting  the  subcontractor  to 
fulfil  his  contract  thereafter  amount  to  such  a  consent  as  will 
enable  him  to  file  a  lien.*' 

An  order  drawn  by  a  contractor  payable  from  a  particular 
fund  takes  precedence  of  a  mechanic's  lien  filed  after  notice 
of  the  order.^ 

The  provisions  of  section  7  were  not  intended  to  prevent  an 
owner  from  modifying  or  terminating  his  contract  for  facili- 
tating his  work  by  payment  earlier  than  the  contract  stipu- 
lated. Hence,  where  in  a  suit  by  a  subcontractor  to  foreclose 
a  mechanic's  lien  it  appears  that  before  said  lien  was  filed  the 
contractor  had  completed  a  building,  but  that  the  sidewalks 
could  not  be  laid  until  suitable  weather,  and  the  owner  in  good 
faith  paid  the  contractor,  reserving  a  certain  amount  to  meet 
the  expense  of  laying  the  sidewalk,  the  complaint  should  be 
dismissed,  although  the  owner  had  promised  to  pay  the 
plaintiff.'® 

Where  a  materialman  was  induced  to  delay  filing  his  lien  by 
representations  of  the  contractor  that  a  certain  percentage 
of  the  amount  due  the  subcontractor  would  be  retained  until 
the  completion  of  the  building  as  provided  in  the  contract  with 
the  subcontractor,  and  upon  the  same  day  the  contractor  paid 
to  other  materialmen  sums  due  the  subcontractor  and  also 
paid  to  the  latter  the  percentage  referred  to  before  it  was 
due,  such  payments  must  be  deemed  to  have  been  paid  with 
intent  to  avoid  the  statute,  and  are  not  to  be  considered  in 
determining  the  amount  due  the  subcontractor.*" 

Where  money  due  to  a  contractor  for  making  additions  to  a 

85.  Drall  v.   Gordon,   51   Misc.   618,  88.  Bradley  &  Currier  Co.  v.  Ward 
101  N.  y.  Supp.  171.                                    15  App.  Div.  386,  44  N.  Y.  Supp.  16i, 

86.  Smack    v.    Cathedral    of    Incar-      afifd,  162  N.  Y.  618. 

nation,    31    App.    Div.    559,    52   N.   Y.  89.  Wagner  v.  Butler,  155  App.  Div. 

Supp.   168;    Lawrence   v.   DawsoD,    34  425,  140  N.  Y.  Supp.  50. 

App.  Div.  211,  54  N.  Y.  647.  90.  Lawrence    v.    Dawson,    34    App 

87.  De  Lorenzo  v.  Von  Eaitz,  44  App.  Div.  211,  54  N.  Y.  Supp   647 
Div.  329,  60  N.  Y.  Supp.  736. 
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building  was  due  and  payable  at  a  time  When  a  person  acting 
for  the  owner  and  having  charge  of  the  payments  to  the  con- 
tractor promised  the  latter,  in  the  presence  of  the  plaintiff, 
who  had  furnished  material  to  the  contractor,  that  he  would 
pay  a  balance  due  to  the  contractor  on  a  specified  day,  and 
the  materialman  did  not  file  a  mechanic's  lien  until  the  day 
following  said  payment,  he  is  not  entitled  to  foreclose  his  lien 
if  no  promise  of  the  owner's  agent  was  made  for  the  purpose 
of  inducing  him  not  to  file  a  lien.  As  the  moneys  paid  to  the 
contractor  were  due  there  was  no  advance  payment  within  the 
meaning  of  section  7  of  the  Lien  Law  making  advanced  pay- 
ments  void  as  against  the  lien  of  a  subcontractor  or  material- 
man.^^ 

Where  a  general  contractor  executed  and  delivered  to  a 
subcontractor  a  note  for  work  done  or  to  be  done,  and  for 
materials  furnished  or  to  be  furnished  by  the  latter,  without 
the  intent  of  defeating  the  provisions  of  the  Lien  Law,  and 
said  note  was  discounted  by  the  subcontractor,  and  the  party 
discounting  the  same  became  a  hona  fide  holder  for  value,  to 
whom  the  general  contractor  became  absolutely  liable,  prior 
to  the  filing  of  liens  for  labor  performed  for  and  furnished  to 
the  subcontractor,  said  liens  did  not  attach  to  the  amount 
represented  by  the  note.  Section  7  of  the  Lien  Law  impliedly 
authorizes  payments  to  be  made  the  owner  or  general  con- 
tractor in  advance  of  the  amount  becoming  due  under  the  con- 
tract, provided  they  are  not  made  for  the  purpose  of  avoid- 
ing the  provisions  of  the  statute,  and  the  burden  of  showing 
this  is  on  the  lienor.'^ 

An  owner  who  has  entered  into  a  secret  and  collusive  agree- 
ment with  the  contractor  to  erect  a  building  that  the  contract 
price  shall  appear  to  be  more  than  it  really  is,  for  the  purpose 
of  imposing  upon  a  proposed  lender  of  money  on  the  property, 
and  who  has  placed  such  contract  in  the  hands  of  a  material- 
man, who  has  in  good  faith  furnished  materials  on  the  strength 
thereof,  will  not  be  permitted  to  dispute  the  amount  stated 
in  the  contract  in  an  action  to  foreclose  the  materialman's 
lien.®^ 

91.  Streever  Lumber  Co:  v.  Mitchell,      Supp.  21. 

183  App.  Div.  129,  170  N.  Y.  Supp.  272.  93.  Hitchings  v.    Teague,    113   App. 

92.  Rukeyser  v.  Fountain  &  Cboate,      Diy.  670,  99  N.  Y.  Supp.  967. 
Inc.,    185    App.    Div.    263,    173   N.    Y. 
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AETICLE  VI. 
ASSIGNMENT  OF  LIEN  OR  CONTRACT. 

A.  Lien  Law,  §  14.    Assignment  of  lien. 

A  lien,  filed  as  prescribed  in  this  article,  may  be  assigned  by  a  written  instru- 
ment signed  and  acknowledged  by  the  lienor,  at  any  time  before  the  discharge 
thereof.  Such  assignment  shall  contain  the  names  and  places  of  residence  of  the 
assignor  and  assignee,  the  amount  of  the  lien  and  the  date  of  filing  the  notice 
of  lien,  and  be  filed  in  the  office  where  the  notice  of  the  lien  assigned  is  filed. 
The  facts  relating  to  such  an  assignment  and  the  names  of  the  assignee  shall  be 
entered  by  the  proper  officer  in  the  book  where  the  notice  of  lien  is  entered 
and  opposite  the  entry  thereof.  Unless  such  assignment  is  filed,  the  assignee  need 
not  be  made  a  defendant  in  an  action  to  foreclose  a  mortgage,  lien  or  other 
encumbrance.  A  payment  made  by  the  owner  of  the  real  property  subject  to 
the  lien  assigned  or  by  his  agent  or  contractor,  or  by  the  contractor  of  a  muni- 
cipal corporation,  to  the  original  lienor,  on  account  of  such  lien,  without  notice 
of  such  assignment  and  before  the  same  is  filed,  shall  be,  valid  and  of  full  force 
and  effect.  Except  as  prescribed  herein,  the  validity  of  an  assignment  of  a  lieu 
shall  not  be  affected  by  a  failure  to  file  the  same. 

(See  B.,  0.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4833.) 

B.  Lien  Law,  §  15.    Assignments  of  contracts  and  orders  to  be  filed. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing 
of  materials  for  the  improvement  of  real  property  or  of  the  money  or  any  part 
thereof  due  or  to  become  due  therefor,  nor  an  order  drawn  by  a  contractor  upon 
the  owner  of  such  real  property  for  the  payment  of  such  money,  nor  an  order 
drawn  by  a  subcontractor  upon  a  contractor  or  subcontractor  for  such  payment, 
nor  an  order  drawn  by  an  owner  upon  the  maker  of  a  building  loan,  nor  an 
assignment  of  moneys  due  or  to  grow  due  under  a  building  loan  contract,  shall 
be  valid,  unless  the  contract  (other  than  a  building  loan  contract)  or  a  statement 
containing  the  substance  thereof  and  such  assignment  or  a  copy  of  each  or  a  copy 
of  such  order,  be  filed  within  ten  days  after  the  date  of  such  assignment  of  eon- 
tract,  or  such  assignment  of  money,  or  such  order,  in  the  office  of  the  county 
clerk  of  the  county  wherein  the  real  property  improved  or  to  be  improved  is 
situated,  and  in  case  of  a  contract  with  a  municipal  corporation,  also  with  the 
comptroller  or  chief  fiscal  officer  thereof,  and  such  contract,  assignment  or  order 
shall  have  effect  and  be  enforceable  from  the  time  of  such  filing,  and  no  assign- 
ment or  order  shall  have  any  validity  until  the  same  shall  have  been  so  filed. 
Such  clerk  shall  enter  the  facts  relating  to  such  assignment  or  order  in  the 
"lien  docket"  or  in  another  book  provided  by  him  for  such  purpose. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4834.) 

C.  Assignment  of  lien. 
A  mechanic's  lien  or  any  part  of  it  may  be  assigned  condi- 
tionally or  otherwise,  and  the  assignee  is  a  proper  party  in  a 
proceeding  to  enforce  iV*    The  assignment  of  a  mechanic's 

94.  First  Nat.  Bank  of  Warwick  v.  Mitchell,  46  Misc.  30,  93  N.  T.  Supp.  231. 
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lien  by  a  contractor  in  payment  of  a  bona  fide  indebtedness  is 
valid  and  has  priority  over  liens  subsequently  filed  by  sub- 
contractors.*^ 

D.  Assignment  of  contract  or  order. 

Section  15  of  the  Lien  Law  recognizes  the  right  of  laborers 
and  materialmen  to  be  paid  out  of  the  funds  in  the  owner's 
hands  up  to  the  amount  called  for  by  the  contract,  or  the  rea- 
sonable value  of  the  material  furnished  and  labor  performed, 
if  no  fixed  price  is  set  by  the  contract.  The  purpose  of  the 
statute  is  to  protect  such  laborers  and  materialmen  from  any 
attempt  to  divert  these  funds,  and  to  require  that  notice  of 
such  diversion  be  given  to  them.'"  Where  an  order  was  not 
filed  as  required  by  this  section,  the  owner  of  the  real  estate 
has  the  right  to  make  payment  to  laborers  and  materialmen 
who  could  have  filed  notices  of  lien."  An  order  given  by  a 
contractor  on  the  owner  in  favor  of  materialmen  must  be 
filed,  and  if  not,  it  is  not  valid  if  paid  as  against  a  subcon- 
tractor who  filed  his  lien  after  his  acceptance,  and  the  owner 
cannot,  as  against  him,  deduct  the  amount  from  the  sum  due 
to  the  contractor.'*  An  order  of  the  principal  contractor  for 
payment  out  of  an  installment  of  the  contract  price,  accepted 
by  the  owner,  does  not  affect  the  claims  of  subcontractors  and 
lienors  unless  filed  with  the  county  clerk." 

Under  section  15  an  assignment,  legal  or  equitable,  by  a 
contractor  of  money  due  or  to  become  due  under  his  contract, 
or  an  order  therefor  drawn  by  a  contractor  upon  the  owner, 
has  no  priority  over  subsequent  lienors,  and  no  validity,  un- 
less and  until  it  or  a  copy,  together  with  the  contract,  a  copy 
thereof  or  a  statement  containing  its  substance,  are  duly  filed. 
Hence,  an  assignee  of  a  contractor  who  notified  the  owner  of 
the  assignment,  and  filed  the  same,  but  did  not  file  the  con- 
tract, a  copy  thereof  or  any  statement  containing  its  sub- 
stance, is  not  entitled  to  priority  over  subsequent  lienors.^ 

The  statute  in  nowise  affects  payments  made  by  the  owner 
on  account  of  labor  performed  or  materials  furnished  under 

95.  Parsons  v.  Curran,  149  App.  Div.       1100. 

762,  134  N.  Y.  Supp.  101.  98.  Kenyon  v.  Walsh,  31  Misc.  634, 

96.  Nason     Manufacturing     Co.     v.      68  N.  Y.  Supp.  35. 

Adams,  76  Misc.  590,  134  N.  Y.  Supp.  99.  Riley  v.  Kenny,  33  Misc.  384,  67 

1100.  N.  Y.  Supp.  584. 

97.  Nason      Manufacturing     Co.     v.  1.  Smith  &  Co.  v.  Douglas,  165  App. 
Adams,  76  Misc.  590,  134  N.  Y.  Supp.  Div.  707,  151  N.  Y.  Supp.  549. 
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the  contract.  The  acceptance  by  the  owner,  therefore,  of  an 
order  drawn  on  him  by  the  contractor  for  part  of  the  moneys 
due  upon  the  contract,  which  order  was  made  payable  to  a 
subcontractor  who  had  filed  a  mechanic's  Uen  for  the  amount 
represented  thereby,  and  the  owner's  promise  in  writing  to 
pay  it,  accepted  by  the  subcontractor  in  Satisfaction  of  his 
lien  which  was  thereupon  discharged  of  record,  constitutes  a 
payment  and  the  filing  of  the  order  is  not  requisite  in  order 
to  make  it  valid  as  against  subsequent  lienors.^ 

Section  15  of  the  Lien  Law  is  not  applicable  to  liens  for 
cemetery  structures,^  or  to  contracts  with  municipalities,*  or 
with  the  State.^  Nor  does  it  apply  to  assignments  for  the 
benefit  of  creditors.'  But  it  may  apply  to  equitable  assign- 
ments.'' And  it  applies  to  all  assignments,  and  is  not  limited 
to  mechanics'  liens  and  the  rights  of  lienors.*  An  assignment 
by  the  personal  representatives  of  a  contractor  for  the  mak- 
ing of  a  public  improvement,  not  filed  as  required  by  this  sec- 
tion, will  not  impair  the  rights  of  persons  entitled  to  file 
notices  of  liens.' 

In  order  for  the  assignment  of  a  contract  to  be  effective,  the 

3.  Harvey  v.  Brewer,  178  N.  Y.  6;  section  15,  and  the  failure  to  file  the 

afi'g,    82    App.    Div.    589,    81    N.    Y.  same  constitutes  a  defense  to  an  ac- 

Supp.  846.  tion    against    the    acceptor    upon    the 

3.  Brown  v.  City  National  Bank,  72  order,  where  a  prior  lien  against  the 
Misc.  201,  131  N.  Y.  Supp.  92;  modi-  property  has  been  filed.  Tolkow  v. 
fied,  153  App.  Div.  928,  138  N.  Y.  Metropolitan  Life  Ins.  Co.,  73  Misc. 
Supp.  377.  393,  133  N.  Y.  Supp.  367. 

4.  Contractors'  Supply  Co.  v.  City  of  5.  Armstrong  v.  State  Bank  of  May- 
New  York,  153  App.  Div.  60,  138  N.  Y.  ville,  177  App.  Div.  265,  165  N.  Y. 
Supp.    242;    McDonald    v.    Village    of  Supp.  5. 

Ballston  Spa,  34  Mieo.  498,  70  N.  Y.  6.  Armstrong  v.  Borden's  Condensed 

Supp.  279.  Milk  Co.,  65  App.  Div.  503,  72  N.  Y. 

See  also  Brace  v.   City  of  Glovers-  'Supp.  1014;  reversed,  174  N.  Y.  510. 

ville,  39  App.  Div.  25,  56  N.  Y.  Supp.  7.  Van  Kannel  Revolving  Door  Co.  v. 

331;  aff'd,  167  N.  Y.  452.  Astor,   119  App.   Div.   214,   104  N.   Y. 

An  order  given  by  the  owner  of  real  Supp.  653. 
property  in  the  city  of  New  York,  to  8.  Williams    Engineering    and    Con- 
one  who  has  performed  labor  and  fur-  tracting  Co.  v.  CS.ty  of  New  York,  175 
nished  materialsi  for  the  erection  of  a  App.  Div.  571,   162   N.   Y.   Supp.   381; 
building   thereon    upon    a    corporation  modified,  222  N.  Y.  1. 
who   has   agreed   to   make   a   building  9.  Troy  Public  Works  Co.  v.  City  of 
loan  to  the  owner  for  the  amount  due  Yonkers,  68  Misc.  372,  124  N.  Y.  Supp- 
for  such  labor  and  material  and  which  307;  aflfd,  145  App.  Div.  527,  129  N.  Y. 
is  accepted  by  the  corporation  making  Supp.  920;  aff'd,  207  N.  Y.  81. 
the   loan,  is  within   the  provieionB  of 


MBOHAiriOS'  LIENS, 


2345 


contract  or  a  statement  containing  the  substance  thereof,  must 
be  filed  as  prescribed  in  the  section.^"  The  clause  "or  a  state- 
ment containing  the  substance  thereof,"  presents  some  diffi- 
culty of  construction.^^  A  statement  filed  with  a  county  clerk 
of  an  assignment  of  a  contract  which  sets  out  its  date,  names 
of  the  parties,  nature  of  the  work,  location  of  the  improve- 
ment, the  total  contract  price,  amount  already  paid,  and  the 
balance,  which  will  thereafter  fall  due  from  time  to  time,  com- 
plies with  the  requirements  of  section  15  of  the  Lien  Law. 
There  is  no  need  that  the  assignment  and  the  contract  be  filed 
as  separate  papers.^^  The  filing  in  the  office  of  the  clerk  of 
the  county  where  the  property  is  situated  of  a  duplicate 
original  assignment  of  a  contract  for  the  improvement  of  real 
property  which  contains  its  date,  the  names  of  the  parties 
thereto  and  the  specific  location  of  the  building  to  be  erected 
thereon,  where  it  provides  for  the  erection  of  the  building 
complete  and  assigns  all  moneys  due  and  to  grow  due  thereon, 
constitutes  a  compliance  with  the  proArisions  o^  section  15  and 


10.  Barrett  v.  Schaefer,  Jr.,  &  Co., 
162  App.  Div.  52,  146  N.  Y.  1056;  affd, 
217  N.  Y.  722. 

11.  The  ordinary  meaning  of  the 
word  "  substance  "  when  used  with  re- 
spect of  a  contract  ia  its  essential  or 
material  parts,  its  important  parts. 
But  the  word  is  susceptible  of  different 
significations,  according  to  the  circum- 
stances, and,  as  in  all  other  cases 
where  interpretation  becomes  neces- 
sary, must  be  talcen  to  have  an  ex- 
clusive or  inclusive  meaning,  accord- 
ing to  the  subject  to  which  it  relates. 
The  only  conceivable  purpose  of  the 
provision  requiring  the  contract  or  a 
copy  or  "a  statement  containing  the 
substance  thereof"  to  be  filed  is  to 
give  notice  to  all  interested  persons 
that  an  assignment  of  that  particular 
contract  or  moneys  due  thereunder  or 
an  order  upon  the  owner  for  the  pay- 
ment of  moneys  on  account  thereof  has 
been  made  or  issued.  For  the  pur- 
poses of  the  notice  given  by  the  filing 
of  an  assignment,  the  consideration 
and  what  may  be  called  the  operating 
details  of  the  contract  are  of  no  im- 


portance. The  object  of  the  section  is 
accomplished  when  there  is  filed  such 
a  description  of  the  contract  as  clearly 
identifies  it.  This  necessarily  includes 
the  character  of  the  work  involved  and 
the  location  of  the  property.  Lincoln 
National  Bank  v.  Peirce  Co.,  98  Misc. 
325,  164  N.  Y.  Supp.  421. 

12.  American  Hardware  Corp.  of 
New  York  v.  Lyttle,  222  N.  Y.  201. 

SufiSdent  statement. — ^An  assignment 
of  a  building  contract  which  sets  forth 
the  date  of  the  contract,  the  parties 
thereto  and  that  it  is  "  for  the  delivory 
of  material,  labor  performed  and  the 
erection  complete  of  the  Mail  SerTii^e 
&  Loft  Building,  45th  and  46th  Street, 
Lexington  Avenue  and  Depew  Place, 
Grand  Central  Terminal,"  is  a  suffi- 
cient statement  of  the  contract  under 
section  15  of  the  Lien  Law,  as  its  clear 
meaning  is  that  the  assignor  was  the 
general  contractor  for  the  "  erection 
complete  "  of  the  building  and  the  fur- 
nishing of  all  material  and  labor  neces- 
sary therefor.  Lincoln  National  Bank 
V.  Peirce  Co.,  98  Misc.  325,  164  N..  Y. 
Supp.  421. 
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satisfies  the  purpose  and  intent  of  the  legislature  as  expressed 
therein." 

An  assignment  by  a  contractor  after  the  substantial  com- 
pletion of  the  contract  of  "moneys  due"  may  be  construed  to 
mean  an  assignment  of  moneys  "to  become  due,"  where  the 
exact  contract  price  was  named  in  the  assignment  and  it  was 
only  necessary  to  secure  the  certificate  of  a  city  department 
to  make  the  money  payable." 

An  assignee  is  not  bound  to  give  notice  of  the  assignment 
to  the  owner,  and  is  not,  by  reason  of  his  failure  to  do  so, 
affected  by  an  independent  contract  made  by  his  assignor 
■with  the  owner.^ 

An  assignee  of  a  subcontractor  who  has  not  established  a 
lien  cannot  question  the  validity  of  an  assignment  by  the  con- 
tractor of  moneys  due  upon  the  ground  that  it  did  not  contain 
a  copy  of  the  contract  or  a  statement  containing  its  substance 
as  required  by  section  15  of  the  Lien  Law,  as  said  statute 
can  be  invoked  only  by  a  subsequent  lienor." 

AETICLE  VII. 

SUBORDmATION  OF  LIENS  AFTER  AGREEMENT  WITH  OWNER  OR 

COIfTRACTOR. 

A.  Lien  law,  §  26.  Subordination  of  liens  after  agreement  with  owner. 
In  case  an  owner  of  real  property  shall  execute  to  one  or  more  persons,  or  a 
corporation,  as  trustee  or  trustees,  a  bond  and  mortgage  affecting  such  prop- 
erty in  whole  or  in  part,  or  an  assignment  of  the  moneys  due  or  to  become 
due  under  a  contract  for  a  building  loan  in  relation  to  such  property,  and  in 
case  such  mortgage,  if  any,  shall  be  recorded  in  the  ofS.ce  of  the  register 
of  the  county  where  such  real  property  is  situated,  or  if  such  county  has  no 
register  then  in  the  office  of  the  clerk  of  such  county,  and  in  case  such 
assignment,  if  any,  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
where  such  real  property  is  situated;  and  in  case  lienors  having  mechanic's 
liens  against  said  real  property,  or  any  part  thereof,  filed  up  to  and  not 
later  than  fifteen  days  after  the  recording  of  such  mortgage  or  the  filing 
of  such  assignment,  and  which  liens  have  not  been  discharged  as  in  this 
article  provided,  shall,  to  the  extent  of  at  least  seventy-five  per  centum 
of  the  aggregate  amount  for  which  such  liens  have  been  so  filed,  approve 
such  bond  and  mortgage,  if  any,  and  such  assignment,  if  any,  by  an  instrument 

13.  Lincoln  National  Bank  v.  Peirce      Church  of  Greenfield,  32  App.  Div.  489, 
Co.,  228  N.  y.  359.  53  N.  Y.  Supp.   145;   aflfd,  164  N.  Y. 

14.  Hitchings  v.  City  of  New  York,       115. 

182  App.  Div.  28,  169  N.  Y.  Supp.  611.  16.  Hitchings  v.  City  of  New  York, 

16,  Lawrence       v.        Congregational      182  App.  Div.  28,  169  N.  Y.  Supp.  611. 
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or  instruments  in  writing,  duly  acknowledged  and  filed  in  the  office  of  such 
county  clerk,  then  all  mechanic's  liens  affecting  such  property  or  any  part 
thereof,  whether  theretofore  or  thereafter  filed  and  which  have  not  been  dis- 
charged as  in  this  article  provided,  shall  be  subordinate  to  the  lien  of  such 
trust  bond  and  mortgage  to  the  extent  of  the  aggregate  amount  of  all  certifi- 
cates of  interest  therein  issued  by  such  trustee  or  trustees,  or  their  successors, 
for  moneys  loaned,  materials  furnished,  labor  performed  and  any  other  indebt- 
edness incurred  after  said  trust  mortgage  shall  have  been  recorded,  and  for 
expenses  in  connection  with  said  trust  mortgage,  and  shall  also  be  subordinate 
to  the  lien  of  the  bond  and  mortgage  given  to  secure  the  amount  agreed  to 
be  advanced  under  such  contract  for  a  building  loan  to  the  extent  of  the 
amount  which  shall  be  advanced  by  the  holder  of  such  bond  and  mortgage  to 
the  trustee  or  trustees,  or  their  successors,  under  such  assignment  and  from 
the  date  of  the  filing  of  such  approval  the  respective  mechanics'  lienors, 
except  those  whose  liens  have  been  discharged  as  in  this  article  provided, 
shall  have  no  priority  over  each  other  with  respect  of  their  several  liens,  and 
their  liens  shall  thenceforth  be  of  equal  priority,  except  that  from  the  date 
of  the  filing  of  auch  approval  all  liens  filed  subsequent  to  the  day  preced- 
ing the  day  on  which  is  commenced  a  trial  in  court  of  record  of  an  action  to 
foreclose  or  enforce  a  mechanic's  lien  affecting  such  real  property,  shall  be 
subordinate  to  the  mechanic's  liens  filed  prior  thereto.  The  provisions  of 
this  section  shall  apply  to  all  bonds  and  mortgages  and  all  assignments  of 
moneys  due,  or  to  become  due  under  contracts  for  building  loans,  executed  by 
such  owner,  in  like  manner,  and  recorded  or  filed,  from  time  to  time  as 
hereinbefore  provided.  In  case  of  an  assignment  to  trustees  under  the  pro- 
visions of  this  section,  the  trustees  and  their  successors  shall  be  the  agents 
of  the  assignor  to  receive  and  receipt  for  any  and  all  sums  advanced  by  the 
holder  of  the  building  loan  bond  and  mortgage  under  the  building  loan  con- 
tract and  such  assignment.  No  lienor  shall  have  any  priority  over  the  bond 
and  mortgage  given  to  secure  the  money  agreed  to  be  advanced  under  s 
building  loan  contract  or  over  the  advances  made  thereunder,  by  reason  of 
any  act  preceding  the  making  and  approval  of  such  assignment. 
(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4864.) 

B.  Iden  Law,  §  27.    Subordination  of  liens  after  agreement  with 

contractor. 

Tn  case  a  contractor  shall  execute  to  one  or  more  persons,  or  a  corporation, 
as  trustee  or  trustees,  an  assignment  in  writing  of  the  moneys  due  and  to 
grow  due  under  his  contract  with  the  owner  of  real  property,  or  with  the 
state,  or  vrith  a  municipal  corporation,  and  in  case  such  assignment  is  filed 
in  the  office  of  the  clerk  of  the  county  where  such  real  property  is  situated, 
or  with  the  comptroller  of  the  state,  or  with  the  financial  officer  of  the 
municipal  corporation;  and  in  case  lienors  having  mechanic's  liens  against 
said  real  property,  or  any  part  thereof,  or  upon  the  moneys  of  the  state  or 
of  such  municipal  corporation  applicable  to  the  construction  of  the  public 
improvement,  and  which  liens  are  also  against  such  contractor  or  any  sub- 
contractor under  him,  filed  up  to  and  not  later  than  fifteen  days  after  the 
filing  of  such  assignment,  and  which  liens  have  not  been  discharged  as  in 
this  article  provided,  ahall,  to  the  extent  of  at  least  seventy-five  per  centum 
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of  the  aggregate  amount  for  which  such  liens  have  been  so  filed,  approve  sneh 
assignment  by  an  instmrnent  or  instruments  in  writing,  duly  acknowledged, 
and  filed  in  the  office  or  offices  where  such  assignment  shall  have  been  filed 
as  h&einbefore  provided,  then  all  such  mechanic's  liens  affecting  such  prop- 
erty or  any  part  thereof  or  such  moneys  of  the  state,  or  of  such  municipal 
corporation,  whether  theretofore  or  thereafter  filed  and  which  liens  have  not 
been  discharged  as  in  this  article  provided  shall  be  subordinate  to  such  assign- 
ment and  from  the  date  of  the  filing  of  such  approval  the  respective  mechanic's 
lienors,  except  those  whose  liens  have  been  discharged  as  in  this  article  pro- 
vided, shall  have  no  priority  over  each  other  with  respect  of  their  several 
liens  and  their  liens  shall  thenceforth  be  of  equal  priority,  except  that  from 
the  date  of  the  filing  of  such  approval  all  liens  filed  subsequent  to  the  day 
preceding  the  day  on  which  is  commenced  a  trial  in  a  court  of  record  of  an 
action  to  foreclose  or  enforce  a  mechanic's  lien  affecting  such  real  property 
or  such  public  improvement,  shall  be  subordinate  to  the  mechanics'  Hens 
filed  prior  thereto.  Such  aseignment,  however,  shall  be  valid  only  for  an 
amount  equal  to  the  aggregate  amount  which  may  be  paid  or  incurred  by 
the  trustee  or  trustees,  or  their  successors,  in  completing  such  contract. 
The  certificate  in  writing  of  such  trustee  or  trustees  or  their  successors,  to 
the  owner,  or  to  the  state,  or  to  such  municipal  corporation,  certifying  the 
amount  paid  or  incurred  by  him  or  them  toward  the  completion  of  such  con- 
tract shall  be  final  and  conclusive. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4865.) 

C.  Lien  Law,  §  28.    Lien  of  certain  judgments  postponed. 

Upon  the  filing  of  the  written  instrument  or  instruments  of  approval  under 
section  twenty-six  or  twenty-seven  of  this  article,  the  lien  of  all  money 
judgments  and  attachments  affecting  such  real  property,  or  the  moneys  due 
under  a  contract,  and  all  claims  and  liens  acquired  in  any  proceedings  upon 
any  money  judgment,  shall  be  subordinate  in  like  manner  and  to  like  extent 
as  provided  in  said  sections,  respectively,  for  the  subordination  of  mechanic's 
liens,  and  in  that  case  all  money  judgments  recovered  upon  claims  for 
materials  furnished,  labor  performed  or  moneys  advanced  for  the  improve- 
ment of  such  real  property  or  for  the  public  improvement,  ehall  thenceforth 
be  of  equal  priority  with  all  mechanic's  liens  on  such  property,  or  on  the 
moneys  applicable  to  the  construction  of  such  public  improvement,  filed  prior 
to  the  day  on  which  is  commenced  a  trial  in  a  court  of  record  of  an  action  to 
foreclose  or  enforce  a  mechanic's  lien  affecting  such  real  property  or  the 
moneys  applicable  to  the  construction  of  such  public  improvement;  and 
any  attachment  issued  or  money  judgment  recovered  upon  a  claim,  which, 
in  whole  or  in  part,  was  not  for  materials  furnished,  labor  performed  or 
moneys  advanced  for  the  improvement  of  such  real  property  or  for  the  public 
improvement,  shall  be  subordinate  to  all  mechanics  liens  thereon  and  shall 
also  be  subordinate  to  all  judgments  recovered  upon  claims  (flor  materials 
furnished,  labor  performed  or  moneys  advanced  for  the  improvement  of  such 
real  property. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4866.) 
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D.  Lien  Law,  §  29.    Subordination  of  liens  to  subsequent  mortgage. 

In  case  an  owner  of  real  property  against  which,  or  any  part  of  which, 
mechanica  liens  have  been  filed,  desires  to  obtain  a  loan  by  executing  and 
delivering  a  bond  and  mortgage  affecting  such  real  property,  or  any  part 
thereof,  as  security  therefor,  and  in  case  lienors  having  mechanic's  liens 
against  such  real  property,  or  any  part  thereof,  filed  prior  to  the  recording 
of  such  mortgage,  and  which  said  liens  have  not  been  discharged  as  in  this 
article  provided,  shall,  to  the  extent  of  at  least  seventy-five  per  centum 
of  the  aggregate  amount  for  which  such  liens  have  been  so  filed,  by  an  instru- 
ment or  instruments  in  writing,  duly  acknowledged,  designate  and  authorize 
one  or  more  persons  to  consent  to  the  execution  and  delivery  of  such  bond  and 
mortgage,  and  in  case  the  consent  in  writing,  duly  acknowledged,  of  such 
person  or  persons  to  the  execution  and  delivery  of  auch  bond  and  mortgage 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  such  real  prop- 
erty is  situated,  together  with  such  instrument  or  instruments  of  designa- 
tion, then  all  mechanic's  liens  affecting  such  real  property,  or  any  part 
thereof,  whether  theretofore  or  thereafter  filed,  shall  be  subordinate  to  the 
lien  of  such  bond  and  mortgage  to  the  extent  of  the  full  amount  which  shall 
be  advanced  thereunder  and  from  the  date  of  the  filing  of  such  approval  the 
respective  mechanics'  lienors,  except  those  whose  liens  have  been  discharged 
aa  in  this  article  provided,  shall  have  no  priority  over  each  other  with  respect 
of  their  several  liens,  and  their  liens  shall  thenceforth  be  of  equal  priority, 
except  that  from  the  date  of  the  filing  of  such  approval  all  liens  filed  sub- 
sequent to  the  day  proceeding  the  day  on  which  is  commenced  a  trial  in  a 
court  of  record  of  an  action  to  foreclose  or  enforce  a  mechanic's  lien  affecting 
Bueh  real  property,  shall  be  subordinate  to  the  mechanics'  liens  filed  prior 
thereto.  In  case  such  person  or  persons  so  designated  and  authorized  Bbell 
so  consent  to  the  execution  and  delivery  of  such  bond  and  mortgage  but 
on  condition  that  a  sum  of  money  be  deposited  with  the  clerk  of  such  county, 
and  such  sum  is  so  deposited,  the  county  clerk,  upon  such  payment,  shall 
forthwith  enter  upon  the  lien  docket,  indexed  to  the  name  of  the  owner, 
the  facts  relating  to  such  payment.  A  deposit  of  money  made  as  prescribed 
in  this  section  shall  be  repaid  to  such  owner  or  his  assignee  upon  the  dis- 
charge or  release  of  all  mechanics'  liens,  judgments  and  attachments  against 
the  property.  All  deposits  of  money  made  as  provided  in  this  section  shall 
be  considered  as  paid  into  court  and  shall  be  subject  to  the  provisions  of  the 
code  of  civil  procedure  relative  to  the  payment  of  money  into  court  and  the 
surrender  of  such  money  by  order  of  the  court.  The  court  shall  in  any  action 
brought  to  foreclose  any  of  such  liens,  or  in  any  action  brought  to  recover 
such  deposit  or  any  part  thereof,  direct  the  payment  of  such  sum  so  deposited 
to  the  persons  whose  mechanic's  liens,  judgments,  or  claims  secured  by 
attachment  shall  have  been  established  on  the  trial  and  the  amount  so  paid 
shall  be  credited  upon  such  mechanic's  liens,  judgments  and  claims.  Upon 
such  filing  of  such  consent,  as  hereinbefore  provided,  the  lien  of  all  judg- 
ments and  attachments  attecting  such  real  property  and  all  claims  and  liens 
acqxiired  in  any  proceedings  upon  such  judgments  shall  be  subordinate  in 
like  manner  and  to  like  extent  as  hereinbefore  in  thi»  section  provided  for 
the  subordination  of  mecnanic's  liens,  and  in  that  case  all  judgments  recovered 
upon,  and  attachments  issued  upon  claims  for  materials  furnished,  labor  per- 
formed or  moneys  advanced  for  the  improvement  of  such  real  property  shall 
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thenceforth  be  of  equal  priority  with  all  mechanic's  liens  on  such  property 
filed  prior  to  the  day  on  which  is  commenced  a  trial  in  a  court  of  record 
of  an  action  to  foreclose  or  enforce  a  mechanic 's  lien  affecting  such  real  property ; 
and  any  attachment  issued  or  judgment  recovered  upon  a  claim,  which,  in  whole 
or  in  part,  is  not  for  materials  furnished,  labor  performed  or  moneys  advanced 
for  the  improvement  of  such  property  shall  be  subordinate  to  all  mechanic's  liens 
thereon,  and  shall  also  be  subordinate  to  all  judgments  recovered  upon  and 
attachments  issued  upon  claims  for  materials  furnished,  labor  performed  or 
moneys  advanced  for  the  improvement  of  such  real  property. 
(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4867.) 

E.  Lien  Law,  §  30.  Subordination  of  notices  of  lis  pendens. 
In  case  of  subordination  pursuant  to  the  provisions  of  section  twenty-six, 
twenty-seven,  twenty-eight  or  twenty-nine  of  this  article  all  actions  and 
proceedings  upon  such  mechanic's  liens  and  all  notices  of  pendency  of  actions 
in  any  action  brought  to  foreclose  the  same  and  all  proceedings  upon  judg- 
ments and  attachments,  shall  be  subordinate  in  like  manner  and  to  like  extent 
as  provided  in  said  sections,  respectively,  for  the  subordination  of  mechanic's 
liens,  judgments  and  attachments. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4868.) 

F.  Lien  Law,  §  32.    Certain  liens  and  claims  not  to  be  affected. 

The  amendments  contained  in  this  act  except  section  sixty-four  shall  not 
apply  to  mechanic's  liens,  attachments,  judgments,  or  to  claims  or  liens  acquired 
in  any  action  or  proceeding  upon  such  mechanic's  liens,  attachments  or  judg- 
ments, filed,  docketed,  entered  or  obtained  prior  to  the  date  when  this  article,  as 
amended,  takes  effect. 

(See  B.,  0.  &  G.  Consol.  L.,  2d  Ed.,  p.  4870.) 

G.  Lien  Law,  §  33.    Certain  sections  not  to  apply  to  laborers'  liens. 

None  of  the  provisions  contained  in  sections  twenty-six,  twenty-seven,  twenty- 
eight,  twenty-nine  and  thirty-one  of  this  article  shall  apply  to  liens  of  laborers 
for  daily  or  weekly  wages. 

(See  B.,  0.  &  G.  Consol.  L.,  2d  Ed.,  p.  4870.) 


AETICLE  Vin. 
DURATION  OP  LIEN. 

A.  Lien  Law,  §  17.  Duration  of  lien. 
No  lien  specified  in  this  article  shall  be  a  lien  for  a  longer  period  than  one 
year  after  the  notice  of  lien  has  been  filed,  nnless  within  that  time  an  action 
is  commenced  to  foreclose  the  lien,  and  a  notice  of  the  pendency  of  such  action, 
whether  in  a  court  of  record  or  in  a  court  not  of  record,  is  filed  vrith  the  county 
clerk  of  the  county  in  which  the  notice  of  lien  is  filed,  containing  the  names 
of  the  parties  to  the  action,  the  object  of  the  action,  a  brief  description  of  the 
real  property  affected  thereby,  and  the  time  of  filing  the  notice  of  lien;  or 
unless  an  order  be  granted  within  one  year  from  the  filing  of  such  notice  by  a 
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court  of  record  or  a  judge  or  justice  thereof,  continuing  such  lien,  and  such 
lien  shall  be  redocketed  as  of  the  date  of  granting  such  order  and  a  statement 
made  that  such  lien  is  continued  by  virtue  of  such  order.  No  lien  shall  be 
continued  by  such  order  for  more  than  one  year  from  the  granting  thereof, 
but  a  new  order  and  entry  may  be  made  in  each  successive  year.  If  a  lienor 
IB  made  a  party  defendant  in  an  action  to  enforce  another  lien,  and  the  plantiff 
or  such  defendant  has  filed  a  notice  of  the  pendency  of  the  action  within  the 
time  prescribed  in  this  section,  the  lien  of  such  defendant  is  thereby  continued. 
Such  action  shall  be  deemed  an  action  to  enforce  the  lien  of  such  defendant 
lienor.  The  failure  to  file  a  notice  of  pendency  of  action  shall  not  abate  the 
action  as  to  any  person  liable  for  the  payment  of  the  debt  specified  in  the 
notice  of  lien,  and  the  action  may  be  prosecuted  to  judgment  against  such 
person.  The  provisions  of  this  section  in  regard  to  continuing  liens  shall  apply 
to  liens  discharged  by  deposit  or  by  order  on  the  filing  of  an  undertaking.  Where 
a  lien  is  discharged  by  deposit  or  by  order,  a  notice  of  pendency  of  action  shall 
not  be  filed. 

(See  B.,  C.  &  Q.  Ck>nsol.  L.,  2d  Ed.,  p.  4841.) 

B.  Application  of  section. 

The  application  of  section  17  of  the  Lien  Law  is  limited 
solely  to  liens  upon  private  property."  The  lien  expires  after 
the  lapse  of  one  year,  unless  its  life  is  continued  in  one  of  the 
ways  mentioned  in  the  statute." 

C.  Order  extending  lien. 

Section  17  authorizes  an  order  of  the  court  continuing  the 
lien  for  a  period  of  not  more  than  one  year."  In  computing 
the  time  within  which  the  order  can  be  made,  the  day  on  which 
the  notice  is  filed  is  to  be  excluded.**  Every  continuance 
granted  is  limited  in  duration  to  one  year  from  the  filing  of 
the  new  docket.*^  The  order  cannot  be  made  after  the  expira- 
tion of  the  year  so  as  to  operate  mmc  pro  tv/nc.^   If  the  order 

17.  Bradley  &  Son  v.  Huber  Co.,  146  therein  and  thereby  directed  to  re- 
App.  Div.  630,  131  N.  Y.  Snpp.  388;  docket  such  lien  as  of  the  date  of  the 
affd,  210  N.  Y.  627.  granting  of  the  order,  sufficiently  al- 

18.  Walsh  V.  Mayor,  19  Abb.  Pr.  132.  leges  a  redocketing  and  a  renewal  of 

19.  A  complaint  in  an  action  to  fore-  the  lien  in  compliance  with  this  sec- 
elose  a  mechanic's  lien  which  was  filed  tion.  Schneider  Co.  v.  Aetna  Accident 
April  1,  1913,  which  alleges  thai  here-  &  Liability  Co.,  169  App.  Div.  584,  155 
tofore  and  on  the  31st  day  of  March,  N.  Y.  Supp.  471. 

1914,  by  an  order  of  the  court  duly  80.  Haden  v.  Buddensiek,  6  Daly,  8. 

made,  said  lien  was  duly  continued  for  SI.  Matter  of  Gknild  Coupler  Co.,  79 

a  period  of  one  year  from  the  date  of  Hun,  208,  61  St.  Rep.  164,  29  N.  Y. 

granting  said  order,  which  order  was  Supp.  622. 

duly  entered  on  that  date  in  the  office  S3.  Foerschke  v.  Redenburg,  0  Abb. 

of  the  county  clerk  and  said  derk  was  (N.  S.)  172. 
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is  granted  and  filed  with  the  court,  the  failure  of  the  lienor  to 
have  it  docketed  will  not  necessarily  invalidate  the  lien,  if  no 
loss  has  been  suffered  through  the  omission  to  docket.^  But 
the  granting  of  the  order  without  docketing  or  filing  has  been 
thought  insufficient  to  preserve  the  Uen." 

Notice  of  the  application  for  an  order  is  not  necessary 
unless  the  court  directs  it  to  be  given,  and  it  may  be  granted 
by  any  court  having  jurisdiction  to  f  oreclose.^^ 

The  holder  of  the  lien  during  its  continuance  has  the  option 
to  foreclose  or  obtain  an  order  continuing  the  lien,  and  the 
right  to  a  continuance  is  not  affected  by  the  fact  that  the 
lienor  has  resorted  to  an  action  at  law  on  the  claim,  since  the 
right  to  foreclose  the  lien  is  cumulative;  it  is  not  necessary 
to  commence  a  separate  action  to  procure  the  continuance  of 
the  lien,  and  the  granting  of  the  continuance  is  within  the 
discretion  of  the  court.^ 

D.  Extension  by  commencement  of  action  by  lienor. 

The  lien  is  continued  in  existence  if  a  timely  action  is 
brought  for  its  foreclosure.  If,  within  a  year  from  the  docket- 
ing of  the  lien,  an  action  is  commenced  by  the  lienor  for  its 
foreclosure  and  a  notice  of  pendency  of  action  is  filed,  the 
lien  is  continued.  The  legal  proceedings  have  been  said  to 
have  the  effect  of  continuing  the  lien  xmtil  final  judgment  in 
the  action.^  The  action  is  seasonably  commenced  against  the 
defendant  where  the  summons  has  been  delivered  to  the 
sheriff  within  one  year  after  the  filing  of  notice  of  the  lien, 
although  the  defendant  is  not  served  untU  after  the  expiration 
of  the  year.^ 

The  commencement  of  an  action  to  foreclose  a  mechanic's 
lien  is  not  alone  enough  to  continue  the  lien  in  effect  beyond 
the  period  of  one  year  limited  by  the  statute,  but  a  notice  of 
the  pendency  of  such  action  must  also  be  filed.^  Even  if  the 
action  has  been  tried,  the  lien  expires  in  case  no  lis  pendens 

23.  Manton  v.  Brooklyn  &  Flatbush  Hun,  206,  61  St.  Rep.  164,  29  N.  Y. 
Realty  Co.,  217  N.  Y.  284;   reversing,       Supp.  622. 

160  App.   Div.    783,    145   N.  Y.    Supp.  87.  Haag  v.  Hillemeier,  41  Hun,  390; 

996.  Fox  V.  Kidd,  77  N.  Y.  489. 

24.  Matthews  v.  Daly,  7  Abb.  Pr.  28.  Hammond  v.  Shepard,  3  N.  Y. 
(N.  S.)  379.                                                      Supp.  349. 

26.  Darrow  v.  Morgan,  65  N.  Y.  333.  29.  Matter  of  Gabler,  57  Misc.   148, 

26.  Matter  of  Gould  Coupler  Co.,  79       107  N.  Y.  Supp.  542. 
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has  been  filed.^  And  the  mere  fact  of  filing  a  notice  of  Us 
pendens,  where  no  complaint  in  the  action  is  filed,  does  not 
create  a  lien  upon  the  land  described  in  the  notice  of  lis  pen- 
dens."- A  lis  pendens  is  necessary  only  to  continue  the  lien 
in  force.  Where  the  lien  has  been  discharged  by  a  deposit  as 
prescribed  by  section  20,  it  is  not  necessary  to  show  that  a  lis 
pendens  was  filed.^^  And,  where  an  order  is  granted  under 
section  19,  subdivision  4,  discharging  the  lien  upon  an  under- 
taking being  given,  the  time  within  which  an  action  must  be 
brought  is  extended  during  the  time  granted  by  the  order.^ 
"When  the  action  to  foreclose  the  lien  is  commenced  within 
the  year,  but  is  dismissed,  the  lienor's  cause  of  action  may  be 
saved  by  section  23  of  the  Civil  Practice  Act,  authorizing  a 
new  action  within  one  year.** 

E.  Extension  by  action  by  another  lienor. 

Under  section  17,  if  a  lienor  is  made  a  party  defendant  in  an 
action  to  enforce  another  lien,  and  the  plaintiff  or  such  de- 
fendant has  filed  a  notice  of  the  pendency  of  the  action  within 
the  prescribed  time,  the  lien  of  such  defendant  is  continued. 
Before  the  amendment  to  section  19  in  1916  referring  to  fore- 
closure actions,  it  was  held  that  the  foreclosure  action  which 
has  such  effect  is  for  the  foreclosure  of  a  lien  created  by  the 
Lien  Law,  not  of  a  mortgage.*^  But,  if  a  lien  is  a  valid  and 
subsisting  one  at  the  time  of  the  sale  of  the  premises  under  a 
decree  of  foreclosure,  it  need  not  be  continued  by  an  order  of 
the  court  to  enable  the  claimant  to  come  in  on  the  proceeds  of 
the  sale.** 

An  action  under  this  section  is  not  commenced  against  a 
particular  defendant  by  the  service  of  the  simunons  and  com- 
plaint upon  other  defendants  within  the  prescribed  year.  The 
mere  naming  of  a  defendant  in  a  summons  served  on  other 
defendants,  but  not  on  him,  does  not  make  him  a  party  to  the 
action  so  as  to  keep  his  lien  alive  within  the  provisions  of  this 

80.  Prior  v.  White,  32  Hun,  14.  403,  aff'g,  84  App.  Div.  641,  82  N.  Y. 

31.  Albro  V.  Blume,  5  App.  Div.  309,      Supp.  1067. 

39  N.  Y.  Supp.  215.  35.  Philbrick  &  Brother  t.  Florio  Co- 

32.  Ward  v.  Kilpatrick,  85  N.  Y.  413.  Operative  Association,   137  App.   Div. 

33.  Kelly  v.   Highland  Construction  613,   122   N.   Y.  Supp.   341,   affd,   200 
Co.,  133  App.  Div.  579,  118  N.  Y.  Supp.  N.  Y.  526. 

123.  36.  Emigrant      Industrial      Savings 

34.  Connolly   v.   Hyams,   176  N.   Y.      Bank  v.  Golden,  75  N.  Y.  127. 
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section.  Where  another  lienor  is  made  a  party  defendant  and 
duly  served  with  the  sTinunons  and  complaint,  his  notice  is 
continued  though  the  summons  and  complaint  are  not  served 
upon  other  defendants  within  the  year.^^  The  service  of  a 
summons  and  complaint  on  the  principal  contractor  does  not 
begin  an  action  against  the  owner,  the  action  being  brought 
by  a  subcontractor.  The  owner  of  the  premises  and  a  prin- 
cipal contractor  for  work  thereon  are  not  joint  contractors  as 
to  a  subcontractor;  nor  are  they  "otherwise  united  in  in- 
terest." The  interest  of  the  contractor  is  to  defeat  the  claim, 
or  to  reduce  it  to  the  saving  of  his  own  claim  against  the 
owner.  The  interest  of  the  owner  is  confined  to  seeing  that 
the  claim  of  the  subcontractor  rests  upon  a  sum  justly  due 
from  the  owner  to  the  contractor  under  their  contract,  inas- 
much as  the  lien  of  the  subcontractor  attaches  perforce  to  the 
owner's  indebtedness  to  the  contractor.^ 

Where  plaintiff  files  a  lis  pendens  it  preserves  the  liens  of 
defendants  as  if  each  lienor  had  filed  a  separate  notice.** 
Where  in  an  action  to  foreclose  a  lien  created  by  the  Lien 
Law  all  other  lienors  were  made  parties  defendant  and  the 
answer  of  each,  setting  up  his  lien  and  praying  the  enforce- 
ment thereof,  was  served  on  his  codefendants,  the  action  be- 
comes a  plenary  one  in  which  the  rights  of  all  parties  to  the 
fund  are  to  be  determined,  and  the  filing  of  a  lis  pendens  by 
the  earliest  lienor  obviates  the  necessity  of  any  further  lis 
pendens  by  subsequent  lienors." 

Service  of  an  amended  summons  and  complaint  in  an  action 
to  foreclose  a  lien  so  as  to  bring  in  other  lienors  than  those 
first  made  parties,  will  not  have  the  effect  to  keep  alive  their 
liens  if  the  year  in  which  they  must  commence  an  action  to 
foreclose  has  expired  at  the  date  of  the  amendment,  though  it 
would  operate  to  that  end  if  made  before  the  expiration  of  the 
year.*' 

37.  Martin  v.  de  Coppet,  64  Misc.  40.  Lincoln  National  Bank  v.  Peiroe 
385,  118  N.  Y.  Supp.  523.  Co.,  98  Misc.  325,  164  N.  Y.  Supp.  421; 

38.  Martens  v.  O'Neill,  131  App.  Div.  affd,  185  App.  Div.  932;  a£f'd,  228  N. 
123,  115  N.  Y.  Supp.  260.  Y.  359. 

39.  McAllister  v.  Case,  5  N.  Y.  41.  Brandt  v.  Schmeckembecher,  89 
Supp.  918.  Hun,  406,  35  N.  Y.  Supp.  1134. 


mechanics'  libns.  2355 

F.  Form  of  affidavit  for  order  Gontinniiig  lien. 
. .  Court; County. 


In  the  Matter  op  the  Application  op 
POB  AN  Oedee  Con- 
tinuing Mechanic's  Lien  on  the 
Real  Property  of 


STATE  OF  NEW  YORK,] 
County  op    j[**"" 

,  being  duly  sworn,  deposes  and  says  that  on  the 

day  of ,  19 . . ,  at o'clock  in 

the noon,  he  caused  to  be  filed,  pursuant  to  the  provi- 
sions of  the  Lien  Law,  in  the  office  of  the  county  clerk  of  the  county 

of ,  N.  y.,  a  notice  of  mechanic's  lien  upon  certain  real 

property,  a  copy  of  which  notice  is  hereto  annexed  and  made  a  part 
of  this  affidavit. 

That  the  said  notice  was  filed  within  four  months  after  the  perform- 
ance of  the  last  item  of  service  (or  materials  furnished)  as  stated 
therein. 

That  no  action  had  been  commenced  for  the  foreclosure  of  said  lien 
because  (explain  why  no  foreclosure  has  been  commenced  and  why  the 
continuance  is  desired). 

That  the  time  within  which  your  deponent  may  institute  an  action 

for  the  foreclosure  of  said  lien  will  expire  on  the day 

of 19... 

That  no  previous  application  has  been  made  for  the  order  or  relief 
herein  asked  for. 

Wherefore,  deponent  asks  for  an  order  of  this  court  continuing 
said  lien  for  a  period  of  one  year  from  the  date  of  this  order,  to  wit, 
until  the day  of ,  19 . . . 


Subscribed  and  sworn  to  before  me, 
this day  of ,  19. .. 


(Annex  copy  of  notice  of  lien.) 


Q.  Form  of  order  csntinuing  lien. 
(Title.)  (Caption.) 

Upon  reading  and  filing  the  annexed  affidavit  of  , 

verified  on  the day  of ,  19. .,  showing  good 

reason  for  a  continuance  of  the  lien  therein  referred  to  until  the 
day  of 19... 

Now,  therefore,  on  motion  of attorney  for  the  lienor 

therein  mentioned,  it  is 
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Oedeeed,  that  the  mechanic 's  lien  claimed  by ,  in  pur- 
suance of  his  notice  of  lien  heretofore  filed  in  the  ofSce  of  the  county 

clerk  of  the  county  of ,  N.  Y.,  on  the day 

of ,  39. .,  at o'clock  in  the  

noon  against  the  interest  of ,  as  owner  of  the  real  prop- 
erty described  in  said  notice,  to  wit  (insert  description),  be  and  the 

same  hereby  is  continued  until  the day  of  , 

19. .,  and  the  clerk  of  the  said  county  of ,  N.  Y.,  is  here- 
by directed  to  re-docket  said  lien  accordingly,  as  of  the  day  of  the 
making  and  filing  of  this  order. 


Justice. 

ARTICLE  IX. 
DISCHASGE  OF  LIEN. 

A.  Lien  law,  §  19.    Discharge  of  lien  generally. 

A  lien  other  than  a  lien  for  labor  performed  or  materials  furnished  for  a 
public  improvement  specified  in  this  article  may  be  discharged  as  follows: 

1.  B7  the  certificate  of  the  lienor,  duly  acknowledged  or  proved  and  filed 
in  the  office  where  the  notice  of  lien  is  filed,  stating  that  the  lien  is  satisfied 
and  may  be  discharged. 

2.  By  failure  to  begin  an  action  to  foreclose  such  lien  or  to  secure  an 
order  continuing  it,  within  one  year  from  the  time  of  filing  the  notice  of 
lien,  unless  an  action  be  begun  within  the  same  period  to  foreclose  a  mortgage 
or  another  mechanic's  lien  upon  the  same  property  or  any  part  thereof  and  a 
notice  of  pendency  of  such  action  is  filed  according  to  law. 

3.  By  order  of  the  court  vacating  or  cancelling  such  lien  of  record,  for 
neglect  of  the  lienor  to  prosecute  the  same,  granted  pursuant  to  section  fifty- 
nine  of  this  chapter. 

4.  Either  before  or  after  the  beginning  of  an  action  by  the  owner  or  con- 
tractor executing  an  undertaking  with  two  or  more  sufficient  sureties,  who 
shall  be  freeholders,  to  the  clerk  of  the  county  where  the  premises  are  situated, 
in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may  direct,  not  less  than 
the  amount  claimed  in  the  notice  of  lien  conditioned  for  the  pajTnent  of  any 
judgment  which  may  be  rendered  against  the  property  for  the  enforcement  of 
the  lien.  The  sureties  must  together  justify  in  at  least  double  the  sum  named 
m  the  undertaking.  A  copy  of  the  undertaking  with  notice  that  the  sureties 
will  justify  before  the  court,  or  a  judge  or  justice  thereof,  at  the  time  and 
place  therein  mentioned,  must  be  served  upon  the  lienor  or  his  attorney,  not  less 
than  five  days  before  such  time.  Upon  the  approval  of  the  undertaking  by 
the  court,  judge  or  justice  an  order  shall  be  made  by  such  court,  judge  or 
justice  discharging  such  lien.  The  execution  of  any  such  bond  or  undertaking 
by  any  fidelity  or  surety  company  authorized  by  the  laws  of  this  state  to  trans- 
act business,  shall  be  equivalent  to  the  execution  of  said  bond  or  undertaking 
by  two  sureties;  and  where  a  certificate  of  solvency  has  been  issued  by  the 
superintendent  of  insurance  under  the  provisions  of  section  one  hundred  and 
eighty-one  of  the  insurance  law,  and  has  not  been  revoked,  no  justification  or 
notice  thereof  shall  be  necessary,  and  in  such  a  case  a  copy  of  the  undertaking 
and  notice  of  the  application  for  an  order  to  discharge  the  lien  must  be  served 
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upon  the  lienor  or  his  attorney  not  less  than  two  days  before  such  application 
for  such  order  is  made.  Any  such  company  may  execute  any  such  bond  or  under- 
taking as  surety  by  the  hand  of  its  officers,  or  attorney,  duly  authorized  thereto 
by  resolution  of  its  board  of  directors,  a  certified  copy  of  which  resolution,  under 
the  seal  of  said  company,  shall  be  filed  with  each  bond  or  undertaking.  If  the 
lienor  cannot  be  found,  or  does  not  appear  by  attorney,  such  service  may  be  made 
by  leaving  a  copy  of  said  undertaking  and  notice  at  the  lienor's  place  of  resi- 
dence or  if  a  corporation  at  its  principal  place  of  business  within  the  state  as 
stated  in  the  notice  of  lien,  with  a  person  of  suitable  age  and  discretion  therein, 
or  if  the  house  of  his  abode  or  its  place  of  business  is  not  stated  in  said 
notice  of  lien  and  is  not  known,  then  in  such  manner  as  the  court  may  direct. 
The  premises,  if  any,  described  in  the  notice  of  lien  as  the  lienor's  residence  or 
place  of  business  shall  be  deemed  to  be  his  said  residence  or  its  place  of  business 
for  the  purposes  of  said  service  at  the  time  thereof,  unless  it  is  shown  affirmatively 
that  the  person  serving  the  papers  or  directing  the  service  had  knowledge  to 
the  contrary. 

5.  Upon  filing  in  the  office  of  the  clerk  of  the  county  where  the  property  is 
situated,  a  transcript  of  a  judgment  of  a  court  of  competent  jurisdiction,  together 
with  due  proof  of  sei-vice  of  due  notice  of  entry  thereof,  showing  a  final 
determination  of  the  action  in  favor  of  the  owner  of  the  property  against  which 
the  lien  was  claimed. 

(See  B.,  C.  &  G.  Consol.  Laws,  2d  Ed.,  p.  4848.) 

B.  Discharge  in  general. 

The  court  has  no  power  to  discharge  a  lien  except  in  the 
manner  prescribed  by  statute.^  To  obtain  the  cancellation  of 
a  notice  of  mechanic's  lien,  the  procedure  prescribed  in  the 
Lien  Law  must  be  followed.  Where  an  affirmative  statute 
creating  a  new  right  directs  a  thing  to  be  done  in  a  certain 
manner,  it  cannot  be  done  in  any  other  manner,  even  though 
there  be  no  negative  words,  unless  the  facts  be  such  as  to  in- 
duce a  court  of  equity  to  exercise  its  peculiar  powers.^ 

C.  Failure  to  commence  action  within  year. 

Unless  the  lien  is  continued  by  order  of  the  court,  or  an 
action  is  brought  for  its  foreclosure,  as  a  general  proposition, 
its  duration  is  limited  to  one  year.**  At  the  expiration  of  the 
year  the  statute  automatically  operates  to  discharge  the  lien.*" 
But  the  owner,  in  such  a  case,  if  a  lis  pendens  has  been  filed, 
may  procure  an  order  of  the  court  discharging  the  lis  pen- 

42.  Fettrich    v.    Totten,    2    Abb    Pr.       of  lien. 

(N.  S.)  264.  45.  Martens  v.  O'Neill,  131  App.  Div. 

43.  Matter  of  Bronitsky,  136  App.  123,  115  N.  Y.  Supp.  260;  Gately  v. 
Div.  672,  121  N.  Y.  Supp.  422.  Gately,  103  Misc.  16,  169  N.  Y.  Bupp. 

44.  See,  supra,  Art  VIII  —  Duration  280. 
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dens}'^  A  trustee  in  bankruptcy  may  be  a  necessary  party  to 
an  action  to  foreclose  a  lien,  and  he  may  set  up  as  a  defense 
that,  by  reason  of  plaintiff's  failure  to  begin  the  action  within 
one  year  of  the  filing  of  his  notice  of  lien,  the  right  to  enforce 
it  had  terminated.  Likewise,  a  creditor  of  the  contractor, 
and  therefore  pro  hoc  vice  of  his  trustee  in  bankruptcy,  has 
the  right  to  set  up  the  same  defense  where  he  is  also  a  lienor.*^ 

D.  Order  of  court. 

1.  Lien  Law,  §  59.    Vacating  of  a  mechanic's  lien,  by  order  of  conrt. 

A  mechanic's  lien  on  real  property  may  be  vacated  and  canceled  by  an  order 
of  a  court  of  record.  Before  such  order  shall  be  granted,  a  notice  shall  be 
served  upon  the  lienor,  either  personally  or  by  leaving  it  at  his  last  known  place 
of  residence,  with  a  person  of  suitable  age,  with  directions  to  deliver  it  to  the 
lienor.  Such  notice  shall  require  the  lienor  to  commence  an  action  to  enforce 
the  lien,  within  a  time  specified  in  the  notice,  not  less  than  thirty  days  from  the 
time  of  service,  or  show  cause  at  a  special  term  of  a  court  of  record,  or  at  a 
county  court,  in  a  county  in  which  the  property  is  situated,  at  a  time  and  place 
specified  therein,  why  the  notice  of  lien  filed  should  not  be  vacated  and  canceled 
of  record.  Proof  of  such  service  and  that  the  lienor  has  not  commenced  the 
action  to  foreclose  such  lien,  as  directed  in  the  notice,  shall  be  made  by  affidavit, 
at  the  time  of  applying  for  such  order. 

(See  B.,  C.  &  G.  Oonsol.  L.,  2d  Ed.,  p.  4897.) 

2.  When  cancelled  hy  order  of  court. 

The  discharge  of  a  lien  by  order  of  the  court  can  only  be 
made  in  the  cases  authorized  by  sections  19,  20  and  59.  The 
court  is  not  authorized  to  cancel  a  lis  pendens  unless  the  mov- 
ing party  presents  the  case  within  the  terms  of  section  123 
of  the  Civil  Practice  Act,  and  defendant  is  bound  to  show 
that  the  time  to  appeal  from  the  judgment  has  expired,  and 
the  motion  must  be  made  upon  notice.^^  Ordinarily  a  lien 
can  be  canceled  only  in  the  way  prescribed  by  section  59  and 
by  section  19,  and  there  is  no  other  way  in  which  this  may  be 
done  unless  under  circumstances  which  might  induce  a  court 
of  equity  to  exercise  its  peculiar  powers.  So  where  a  lienor 
has  filed  a  notice  against  both  the  contractor  and  owner,  and 
has  failed  in  his  action  against  the  contractor,  the  notice  of 
lien  will  not  be  canceled  upon  the  motion  of  such  contractor 

4G.  Martens    v.    O'Neill,     131    App.       385.  118  N.  Y.  Supp.  523. 
Div.  123,  115  N.  Y.  Stipp.  260.  48.  Madden  v.  Lennon,  23  Misc.  79, 

47.  Martin  v.  de  Croppet,  64  Misc.       60  N.  Y.  Supp.  690. 
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where  the  owner  was  not  a  party  to  the  proceeding,  the  lien 
extending  to  the  owners'  interests  in  the  land.** 

The  provisions  of  section  59  were  designed  to  afford  relief 
against  existing  and  undischarged  liens;  and  they  were  not 
designed  to  serve  the  purpose  of  a  short  statute  of  lindtations, 
except  in  so  far  as  that  was  deemed  necessary  to  bring  about 
a  speedy  decision  concerning  the  validity  of  a  lien  which, 
while  it  remained  a  lien  upon  real  property,  might  embarrass 
or  prejudice  the  owner.™ 

A  contractor  against  whose  interest  a  lien  has  been  filed 
may  serve  the  notice  and  make  the  motion  for  the  cancellation 
of  the  lien.^^  The  lien  of  a  defendant  cannot  be  cancelled  on 
motion  of  another  defendant  who  served  no  notice  of  trial 
upon  him.*^ 

The  court  has  discretionary  power  as  to  canceling  a  lien 
under  this  statute,  and  where  the  lienor  had  served  one  of 
the  defendants  within  the  thirty  day  period,  but  was  unable 
to  serve  the  owner  of  the  property,  who  had  given  the  notice 
and  who  was  actually  served  thereafter;  it  was  held  that  an 
order  denying  the  motion  to  cancel  the  lien  should  be  affirmed.^' 

The  commencement  of  an  action  in  a  court  not  of  record 
within  the  time  specified  in  the  notice  is  a  sufficient  compliance 
with  the  notice." 

3.  Fonn  of  notice  under  section  59. 
Court County. 


In  the  Matter  op  a  Mechanic's  Lien 
Upon  Real  Property  Claimed  by  ■ 

Lienor  against 

Owner. 


To  ,  Lienor : 

You  will  Please  Take  Notice  that  you  are  hereby  required  tc  com- 
mence an  action  to  foreclose  a  mechanic's  lien  claimed  in  a  notice  of 
lien  filed  by  you  in  the  oflSce  of  the  clerk  of  the  county  of , 

49.  Matter   of   Bronitsky,    136   App.  52.  Mahoney  v.  McWalters,  91  Hun, 
Div.  672,  121  N.  Y.  Supp.  422.  247,  36  N.  Y.  Supp.  149. 

50.  Uris  V.  Braekett  Realty  Co.,  114  53.  Jackson  Co.  v.  Haven,  87  App. 
App.  Div.  29,  99  N.  Y.  Supp.  642.  Div.  236,  84  N.  Y.  Supp.  356,  14  Anno. 

51.  Matter    of     Whale    Creek    Iron  Cases,  1. 

Works  v.  N.  Y.  &  Queens  E.  L.  &  P.  54.  Kotzen    v..  Nathanson,   33  Misc. 

Co.,  73  Misc.  242,  130  N.  Y.  Supp.  930.       299,  68  N.  Y.  Supp.  497. 
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N.  Y.,  on  the day  of ,  19. .,  at 

o'clock  in  the noon,  against  the  interest  of 

as  owner  in  the  following  described  real  property  (insert  description), 
within  30  days  from  the  date  of  the  serving  of  this  notice  upon  you, 

or  to  show  cause  at  a  special  term  of  this  court  to  be  held  at , 

in  and  for  the  county  of ,  N.  Y.,  on  the day 

of ,  19 . . ,  at 0  'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  said 

notice  of  lien  filed  by  you  as  aforesaid,  on  the   day  of 

,  19 . . ,  should  not  be  vacated  and  cancelled  of  record, 

and  for  such  other  and  further  relief  as  to  the  court  may  seem  just. 

Dated  the    day  of ,  19 . . . 

Yours,  etc., 


by 

A-t  to  m  G  V 
Office  and  P.  0.  Address :    N.  Y. 

4.  Form  of  order  vacating  lien  under  section  59. 

(Title.)  (Caption.) 

Upon  reading  and  filing  the  notice  of ,  to , 

lienor  herein,  dated  the day  of ,  19 . , ,  and 

the  affidavit  of  due  service  of  the  same  and  the  affidavit  of , 

verified  the  day  of  ,  19 . . ,  showing  that 

no  action  for  the  foreclosure  of  said  lien  has  been  commenced,  and 
that  said  lien  has  not  been  otherwise  discharged  or  cancelled  of 
record. 

Novr,  THEREFORE,  ou  motiou  of ,  attomcy  for 

it  is 

Ordered,  that  the  said  notice  of  lien,  filed  by  the  said , 

on  the day  of ,  19 . . ,  at  

o'clock  in  the  noon,  in  the  office  of  the  clerk  of  the 

county  of ,  N.  Y.,  against  the  interest  of 

as  owner,  in  the  following  described  property  (insert  description), 
be  and  the  same  hereby  is  vacated  and  cancelled  of  record  and  the 

clerk  of  the  said  county  of ,  is  hereby  directed  to  mark 

the  docket  of  said  lien  as  vacated  and  cancelled  of  record  with  a 
reference  to  this  order  thereon. 

E.  Undertaking. 
1.  In  general. 

Subdivision  4  of  section  19  authorizes  the  owner  or  con- 
tractor to  give  an  undertaking  for  the  payment  of  any  n^dg- 
ment  that  may  be  rendered  against  the  property  for  the  en- 
forcement of  the  lien;  and,  upon  the  approval  of  the  under- 
taking, an  order  of  the  court  is  made  discharging  the  lien.^ 

55.  Fbdng  amount  of  undertaking,—      was  fixed  by  the  court  and  the  sureties 
The  fact  that  the  amount  of  the  bond       approved  after  justification,  may  be  in- 
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By  the  filing  of  the  undertaking  the  lien  is  discharged  and  the 
obligation  of  the  surety  is  substituted  in  place  of  and  as  a 
substitute  for  the  lien  on  the  land.^  The  undertaking  takes  the 
place  of  the  property,'  and  is  the  primary  security  as  against 
an  undertaking  given  on  appeal  from  a  judgment  obtained  in 
an  action  to  foreclose  the  lien.  The  sureties  on  the  undertak- 
ing to  discharge  the  lien  are  not  entitled  to  be  subrogated  to 
the  rights  of  the  lienor  against  the  sureties  of  the  imdertaking 
on  appeal." 

A  lien  as  to  a  portion  of  T;he  property  against  which  it  is 
filed  can  only  be  discharged  by  the  giving  of  an  undertaking 
in  a  sum  sufficient  to  embrace  the  entire  lien.^  Where  work 
was  done  on  two  adjoining  lots,  the  owners  of  which  respec- 
tively had  agreed  in  writing  to  sell  to  the  builder  to  whom 
plaintiff  furnished  the  materials,  it  was  held  that  the  owner 
of  one  of  the  lots  was  entitled  to  give  a  bond  to  discharge  the 
lien.59 

A  contractor  may  obtain  an  order  fixing  the  amount  of  an 
undertaking  to  discharge  a  lien  filed  against  a  subcontractor 
though  the  notice  of  lien  omits  to  mention  the  name  of  the 
principal  contractor.®"  A  bond  to  discharge  a  lien  on  a  public 
improvement  may  be  executed  by  the  assignee  of  the  con- 
tractor.*^ A  bond  given  by  a  contractor  to  discharge  a  sub- 
contractor's lien,  which  is  conditioned  to  "pay  any  and  all 
judgment  which  may  be  rendered  against  such  property"  in 
favor  of  the  subcontractor,  does  not  contemplate  an  absolutely 
irreversible  judgment,  but  covers  a  judgment  establishing  his 
lien  in  an  action  brought  by  the  contractor,  although  the  owner 
appeals  from  such  judgment.®^ 

After  the  filing  of  the  undertaking  and  the  entry  of  an  order 
canceling  the  lien,  the  entry  of  an  ex  parte  order  continuing 
the  lien  for  one  year  and  directing  the  county  clerk  to  re- 
ferred from  an  approval  of  the  bond.      Supp.  403. 

lyAndre  v.  Zimmerman,  16  Misc.  499,  59.  Miller  v.  Sehmitt,  35  Misc.  231, 

17  Misc.  357,  39  N.  Y.  Supp.  1086.  71  N.  Y.  Supp.  771. 

86.  Morton  v.  Tucker,  145  N.  Y.  244;  60.  Matter    of  Hedden   Construction 

Kelly  V.  HigUand  Constr.  Co.,  133  Co.,  72  Misc.  155,  129  N.  Y.  Supp.  837. 
App.  Div.  579,  118  N.  Y.  Supp.  123  61.  Matter  of  Hudson  Water  Works, 

67.  Sullivan    v.    Goodwin,    30    App.       Ill  App.  Div.  860,  98  N.  Y.  Supp.  33. 
Div.  194,  51  N.  Y.  Supp.  1000,  affirm-  68.  Heagney    v.    Hopkins,    23   Misc. 

ed  without  opinion,  164  N.  Y.  583.  608,  52  N.  Y.  Supp.  207. 

58.  Sieburg   v.   Paddell,    134   N.   Y. 
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docket,  is  unauthorized  and  will  be  vacated  on  motion.^^  The 
undertaking  cannot  be  canceled  by  the  court,  although  the 
time  to  bring  an  action  to  recover  a  judgment  against  the 
property  on  the  claim  contained  in  the  notice  of  lien  has  ex- 
pired.** The  court  has  no  power  other  than  by  statute  to 
discharge  a  lis  pendens  filed  in  a  mechanic's  lien  action;  but 
where  a  bond  is  given  to  secure  the  claim,  it  is  a  substitute 
for  the  land,  the  action  abates  and  the  owner  of  the  property 
is  entitled  to  have  the  lis  pendens  cancelled.*^ 

The  execution  of  a  bond  operates  as  a  waiver  by  the  parties 
thereto  of  the  claim  that,  because  the  incumbrances  exceed  the 
value  of  the  property,  the  grantor  had  no  interest  in  the  prop- 
erty.**^ 

2.  Justification  of  sureties. 

Personal  service  of  notice  of  the  justification  of  the  sureties 
is  required  by  this  section.*'  The  provisions  of  the  Lien  Law 
governing  service  upon  the  lienor  of  notice  of  justification  of 
sureties  on  an  undertaking  given  to  discharge  a  mechanic's 
lien  do  not  authorize  the  court  to  direct  a  foreign  lienor  to  be 
served  by  mail.  Where  the  lien  is  upon  lands  within  this  State 
service  of  the  notice  could  be  made  by  mail  if  authorized  by 
the  statute.  But  in  the  absence  of  a  provision  for  such  ser- 
vice, it  should  be  made  upon  a  nonresident  lienor  as  required 
by  the  statutes  of  his  own  State.*^ 

3.  liability  of  surety. 

The  sureties  on  the  bond  are  not  liable  to  the  lienor  unless 
the  judgment  establishes  a  valid  lien.*^  If  the  lien  is  not 
proved,  the  sureties  are  only  entitled  to  a  dismissal  of  the 
complaint  and  not  to  a  judgment  on  the  merits.™ 

63.  Matter  of  Hurwitz,  58  Misc.  379,  Div.  303,  133  N.  Y.  Supp.  774. 

110  N.  Y.  Supp.  1105.  69.  Smith   v.    Silsbe,    53    App.    Div. 

64^  Matter  of  Greines,  60  Misc.  542,  462,  65   N.  Y.   Supp.   1083;   Vitelli  v. 

112  N.  Y.  Supp.  640.  May,    120  App.    Div.   448,    104   N.   Y. 

65.  Breen  v.  Lennon,  10  App.  Div.  Supp.  1082;  Romanik  v.  Rapoport,  148 
36,  41  N.  Y.  Supp.  705.  App.  Div.  688,  132  N.  Y.  Supp.  892; 

66.  Kerrigan  v.  Fielding,  47  App.  Casey  v.  Connors  Bros.  Construction 
Div.  246,  62  N.  Y.  Supp.  115.  Co.,    53   Misc.    101,    103   N.   Y.   Supp. 

67.  Matter  of  Boland  v.  Sokolaki,  56  1103. 

Misc.  333,  106  N.  Y.  Supp.  766.  70.  Howes  v.  Corti  Building  Co.,  76 

68.  Matter    of   Blmnberg,    149    App.      Misc.  507,  135  N.  Y.  Supp.  562. 
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Liability  on  the  bond  given  terminates  when  the  right  to 
enforce  the  lien  ceases.^^  Where  an  action  to  foreclose  a 
mechanic's  lien  is  not  brought  within  one  year  after  the  filing 
of  the  lien^  or  the  lien  continued  by  an  order  of  the  court 
within  the  same  period,  all  liability  upon  a  bond  given  to  dis- 
charge the  lien  terminates,  and  the  owner  of  the  property  and 
the  surety  on  the  bond  are  entitled  to  be  released  from  its 
obligation.''^ 

The  sureties  on  the  bond  may  deny  the  validity  of  the  lien.''^ 
But,  where  a  lien  has  been  discharged  on  the  faith  of  the  bond 
given  for  that  purpose,  the  sureties  are  estopped  from  claim- 
ing that  the  security  is  void  because  not  in  the  form  of  an 
undertaking.'* 

The  liability  of  the  sureties  on  a  bond  given  to  discharge  a 
lien  is  not  affected  by  a  substitutionin  the  action  of  foreclosure 
of  a  person  other  than  his  principal  as  owner  of  the  land.''^ 

The  sureties  on  a  contractor's  bond  are  not  concluded  by 
his  failure  to  plead,  no  judgment  being  entered  against  him, 
and  any  defense  open  to  him  is  available  to  them.'® 

Where  the  owner  of  a  building  procured  the  discharge  of  a 
mechanic's  lien  by  giving  an  undertaking  of  a  surety  company 
which  did  not  conform  to  the  provisions  of  the  Lien  Law,  but 
merely  agreed  to  "pay  any  and  all  judgments  which  may  be 
rendered  in  any  action  or  proceedings  to  enforce  the  aforesaid 
lien,"  the  undertaking  is  good  and  enforceable  as  a  common- 
law  agreement  according  to  its  terms." 

A  surety  who,  by  false  justification,  secures  the  release  of  a 
mechanic's  lien  is  guilty  of  a  contempt  of  court,  and  lapse  of 
time  is  not  a  defense.'* 

4.  Procedure  to  establish  liability  of  sureties. 

The  proper  method  of  enforcing  the  liability  of  a  surety 
on  the  undertaking  is  to  bring  an  action  in  equity,  similar  in 

71.  Matter   of    Thornton    Apartment      aff'd,  153  N.  Y.  653. 

Co.,  74  Misc.  210,  133  N.  Y.  Supp.  756.  76.  Aeschlimann       v.       Presbyterian 

72.  Matter    of   Thornton   Apartment  Hospital,  29  App.  Div.   630,   53  N.  Y. 
Co.,  74  Misc.  210,  133  N.  Y.  Supp.  756.  Supp.  998;  aflf'd,  165  K.  Y.  296. 

73.  Parsons  v.  Moses,  40  App.  Div.  77.  Sklar     &     Cohen     Woodworking 
58,  57  N.  Y.  Supp.  727.  Co.,  Inc.,  v.  Owen,  177  App.  Div.  796, 

74.  Mathiasen  v.   Shannon,  25  Misc.  165  N.  Y.  Supp.  13. 

275,  54  N.  y.  Supp.  306.  78.  Matter  of  Hay  Foundry  &  Iron 

75.  Miller  v.  Youmans,  13  Misc.  59,      Works,  22  App.  Div.  87,  47  N.  Y.  Supp. 
34  N.  Y.  Supp.   140,  68  St.  Rep.   188,      802. 
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form  to  an  action  to  foreclose  a  mechanic's  lien,  and  adding 
the  sureties  as  parties. '''  The  complaint  should  be  in  the  usual 
form  of  a  complaint  in  an  action  to  foreclose  a  lien,  with  the 
exceptions  that  it  should  allege  the  giving  of  the  bond  and 
discharge  of  the  lien,  and  instead  of  asking  judgment  for  the 
sale  of  the  premises,  it  should  demand  relief  against  the  i)er- 
sons  executing  the  bond  for  the  amount  which  shall  be  deter- 
mined to  be  payable  upon  the  lien.*"  In  this  form  of  action 
the  lienor  procures  a  personal  judgment  against  the  principal 
and  the  sureties.  In  such  an  action,  the  lienor  must  make  the 
owner  a  party,  and  the  fact  that  the  owner  is  without  the 
jurisdiction  of  the  court  does  not  excuse  the  failure  of  the 
lienor  to  serve  him.*^  Where  all  the  facts  necessary  to  au- 
thorize a  personal  judgment  against  the  sureties  on  a  bond  to 
discharge  the  lien  are  alleged  in  the  complaint,  in  an  action  to 
foreclose  the  lien,  and  demand  is  made  for  judgment  accord- 
ing to  the  law  of  the  case  and  for  other  and  further  relief,  an 
express  demand  for  personal  judgment  against  the  sureties  is 
not  necessary.*^ 

It  is  not  necessary  to  the  enforcement  of  the  liability  of  the 
sureties  that  an  action  first  be  brought  against  the  principal 
before  an  action  is  commenced  against  the  sureties.*^  But  it 
is  held  that  the  lienor  may  first  bring  an  action  to  foreclose  the 
lien  against  the  debtor  alone,  and  if  he  recover  a  judgment 
establishing  the  validity  of  the  lien,  he  may  then  maintain  an 
action  against  the  surety  on  the  bond.**  Although  a  lien  is  dis- 
charged by  the  giving  of  an  undertaking  and  the  sureties  are 
not  made  parties  to  the  action,  foreclosure  may  be  continued 
for  the  purpose  of  establishing  the  lien.*^    The  sureties  on  the 

79.  Morton  •  V.  '  Tucker,    145    N.    Y.  82.  Mathiasen   v.   Shannon,   25   App. 
244j    Miller  v.   MeKeon,   15   App.   Div.       Div.  274,  54  N.  Y.  Supp.  305. 

133,  44  N.  Y.  Supp,  371;  Mathiason  v.  83.  Miller  v.  McKeon,   15  App.  Div. 

Shannon,  25  App.  Div.  274,  54  N.  Y.  1.33,  44  N.  Y.  Supp.  371. 

Supp.    305;    Mertz   v.    Press,    99   App.  84.  Mertz  v.  Press,  99  App.  Div.  443, 

Div.  443,  91  N.  Y.  Supp.  264;  affd,  1§4  91  N.  Y.  Supp.  264;   affd,  184  N.  Y. 

N.    Y.    530;    Pierce,   Butler    &    Pierce  530;   Pierce,  Butler  &  Pierce  Mfg.  Co. 

Mfg.  Co.  V.  Wilson,  118  App.  Div.  662,  v.  Wilson,  118  App.  Div.  662,  103  N.  Y. 

103  N.  Y.  Supp.  678;  Smith  v.  City  of  Supp.  678. 

New   York,    32   Misc.    380,    66    N.    Y.  85.  McDonald     v.     Mayor,     etc.,    42 

Supp.  686.  Miac.  131,  85  N.  Y.  Supp.  1096;  modi- 

80.  Morton    v.    Tucker,    145    N.    Y.  fled,  113  App.  Div.  625,  9ft  N.  Y.  Supp. 
244.  122. 

81.  Von  Den  Driesh  v.  Rohrig,  45  Compare,  Jones  v.  McKenzie,  20 
App.  Div.  526,  61  N.  Y.  Supp.  341.  Misc.  222,  45  N.  Y.  Supp.  412. 
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bond  given  to  discharge  the  lien  are  not  relieved  of  liability  by 
the  fact  that  the  judgment  of  foreclosure  does  not  contain  any 
provisions  for  the  enforcement  of  the  lien  against  the  prop- 
erty.** 

It  is  not  necessary  to  procure  leave  of  the  court  under  sec- 
tion 159  of  the  Civil  Practice  Act  before  proceeding  to  enforce 
the  liability  of  the  surety.*''  Nor  is  it  necessary  that  there  be 
an  assignment  of  the  bond  by  the  county  clerk  to  the  lienor.** 

There  is  no  express  provision  in  the  statute  which  limits  the 
time  within  which  an  action  can  be  brought  to  enforce  this 
undertaking.  Upon  the  filing  and  approval  of  the  undertak- 
ing the  lien  becomes  discharged;  but  the  obligation  of  the 
sureties  is  limited  to  the  payment  of  the  amount  of  any  judg- 
ment which  may  be  rendered  against  the  property  for  the  en- 
forcement of  the  lien.  So  it  necessarily  follows  that  although 
the  property  itself  is  released  from  the  lien,  to  entitle  the 
plaintiff  to  recover  he  must  commence  an  action  for  the  en- 
forcement of  the  lien  and  obtain  a  judgment  as  if  the  lien  still 
exists;  but  such  judgment  would  then  contain  a  provision 
directing  the  sureties  to  pay  the  amount  found  due  upon  the 
lien,  instead  of  a  judgment  for  the  sale  of  the  property.  It 
is  quite  clear  that  under  section  17,  an  action  to  enforce  the 
lien  must  be  commenced  Avithin  one  year,  unless  the  time  has 
been  extended  by  the  order  therein  provided  for.*' 

An  action  upon  a  bond  given  to  discharge  a  lien  is  not  an 
action  affecting  real  property  within  the  meaning  of  section 
183  of  the  Civil  Practice  Act,  and  it  is  not  required  to  be 
brought  in  the  county  where  the  real  estate  is  situated.^ 

Although  a  subcontractor,  having  filed  a  lien  for  moneys 
due  the  principal  contractor  on  a  municipal  improvement, 
obtained  a  decree  establishing  a  lien  upon  the  fund,  the  judg- 
ment is  not  binding  upon  the  sureties  of  the  principal  con- 

86.  Ringle  v.   Matthiessen,   10   App.      Misc.  601,  91  N.  Y.  Supp.  33. 

IMv.   274,   41    N.   Y.   Supp.   962;    aff'd,  88.  Reilly    v.    Poerschke,    19    Misc. 

158  N.  Y.  742.  612,  44  N.  Y.  Supp.  422. 

87.  Pierce,  Butler  &  Pierce  Mfg.  Co.  89.  Kelly  v.  Highland  Construction 
V.  Wilson,  118  App.  Wv.  662,  103  Co.,  133  App.  Div.  579,  118  N.  Y.  Supp. 
N.  Y,  Supp.  678;   ViteUi  v.  May,  120  123. 

App.  Div.  448,  104  N.  Y.  Supp.  1082;  90.  Nims  v.  Merritt,  29  Misc.  58,  60 

Reilly  v.  Poerschke,  14  Misc.  466,  36  N.  Y.   Supp.  549;   aflf'd,  45  App.  Div. 

N.  Y.  Supp.  1111;  Reilly  v.  Poerschke,  631,   61    N.   Y.   Supp.    1143;    aflTd,   164 

19  Misc.  612,  44  N.  Y.  Supp.  422.  N.  Y.  93. 
Compare,  Goldsitein  v.  Michelson,  45 
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tractor  on  a  bond  filed  by  him  pursuant  to  the  statute  to  dis- 
charge the  lien  if  the  sureties  were  not  parties  to  that  suit. 
Where  the  suit  was  dismissed  as  against  the  city,  a  codefend- 
ant,  the  result  of  the  judgment  was  merely  to  determine  that 
the  principal  contractor  owed  the  sum  in  controversy  to  the 
plaintiff,  the  subcontractor.^^ 

In  an  action  by  a  materialman  upon  a  bond  given  by  a  con- 
tractor pursuant  to  §  1836  of  the  Consolidation  Act,  to  dis- 
charge a  lien  filed  against  moneys  due  and  to  become  due,  the 
claimant  need  only  show  that  he  has  performed  his  obligations 
to  the  contractor,  and  it  is  not  necessary  to  show  that  the  con- 
tractor has  performed  his  to  the  city.'^ 


"^'Iss. 


5.  Form  of  affidavit  to  fix  amount  of  undertaking. 

:( Title.) 

STATE  OP  NEW  YORK, 

County   of    

,  being  duly  sworn,  deposes  and  says  that  he 

is  the  owner  (or  contractor)  of  the  real  property  mentioned  and  de- 
scribed in  the  notice  of  lien  hereinafter  referred  to  and  that  on 

the day  of ,  19. .,  at o'clock 

in  the noon,  the  above  named ,  filed  a  notice 

of  mechanic's  lien  against  the  interest  of  your  deponent  (or  make 
statements  as  to  contractor)  as  owner  in  the  following  described  real 
estate  for  the  sum  of dollars  (insert  description). 

That  your  deponent  desires  to  procure  a  discharge  of  said  lien  by 
the  filing  of  an  undertaking  pursuant  to  the  provisions  of  sub-division 
4  of  section  19  of  the  Lien  Law.  That  no  action  has  been  commenced 
for  the  foreclosure  of  said  lien  (if  action  has  been  commenced  state 
the  progress  thereof) . 

That  no  previous  application  for  the  order  and  relief  herein  asked 
has  been  made  to  any  court  or  judge. 

Wherefoee,  your  deponent  asks  an  order  of  this  court  fixing  the 
amount  of  such  undertaking. 


Sworn  to  before  me,  this 

day  of ,  19 . . . 

6.  Form  of  order  fixing  amount  of  undertaking. 

(Title.)                                                                                      (Caption.) 
On  reading  and  filing  the  annexed  affidavit  of ,  veri- 
fied on  the day  of  ,  19 .  . ,  asking  for  an 

order  fixing  the  amount  of  an  undertaking  to  be  given  pursuant  to 
the  provisions  of  sub-division  4  of  section  19  of  the  Lien  Law, 

91.  Harley  v.   Plant,   149   App.   Div.  92.  Pierson    v.    Jaekman,    27    Misc. 

719,  134  N.  Y.  Supp.  122;  modified  210      425,  58  N.  Y.  Supp.  344;  aff'd,  47  App. 
N.  Y.  405.  Biv.  625,  62  N.  Y.  Supp.  1145. 
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Now,  THEREFORE,  upon  motion  of ,  his  attorney,  it  is 

Ordered,  that  the  sum  of dollars  be  and  the  same 

hereby  is  fixed  as  the  amount  of  an  undertaking  to  be  given  by  the 
said to  discharge  a  mechanic 's  lien  filed  against  the  in- 
terest of ,  as  owner  of  the  following  described  real  prop- 
erty  (insert  description),  in  the  office  of  the  clerk  of  the  county 

of ,  N.  Y.,  on  the  day  of , 

19 . . ,  at o'clock  in  the noon  for  the  sum 

of dollars. 


Jusiice. 
7.  Form  of  undertaking. 

Know  All  Men  by  These  Presents,  that  we ,  residing 

at    ,  N.  ^.,  as  principal,  and   residing 

at ,  N.  Y.,  and ,  residing  at , 

N.  Y.,  as  sureties,  are  held  and  firmly  bound  unto  the  clerk  of  the 

county  of ,  N.  Y.,  his  successors  or  assigns,  in  the  sum 

of dollars,  lawful  money  of  the  United  States,  for  which 

payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this day  of ,  19 . . . 

Whereas ,  filed  with  the  clerk  of  the  county  of , 

N.  Y.,  on  the day  of ,  19 . . ,  at 

o'clock  in  the noon,  a  notice  of  mechanic's  lien  for  the 

sum  of dollars  against  the  interest  of ,  as 

owner,  in  the  following  described  real  property  (insert  description). 

And  whereas,  an  order  was  duly  made  at  a  special  term  of  this 

court  held  at ,  in  the  city  of ,  on  the 

day  of ,  19 . . ,  and  was  duly  entered  in  the  office  of  the 

clerk  of  the  county  of  ,  on  the  day  of 

,  19 . .  directing  that  the  said execute  an 

undertaking  in  the  sum  of dollars,  for  the  purpose  of 

discharging  said  lien,  pursuant  to  the  provisions  of  sub-division  4  of 
section  19  of  the  Lien  Law. 

Now,  THEREFORE,  the  Condition  of  said  obligation  is  such  that  if  the 

above  bounden  ,  his  heirs,  executors  or  administrators, 

shall  well  and  truly  pay  any  judgment  that  may  be  rendered  against 
said  property  in  any  proceeding  to  enforce  said  lien,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

L.  S. 

L.  S. 

L.  S. 

(Acknowledgment.) 

(Justification.) 

(Approval.) 
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8.  Form  of  order  discharging  lien  on  filing  of  undertaking. 

;(Title.)  (Caption.) 

An  order  having  been  heretofore  made  in  this  proceeding  on  the 

day  of ,  19 . . ,  fixing  the  sum  of 

dollars  as  the  amount  of  the  undertaking  to  be  given  by 

to  discharge  a  mechanic's  lien,  filed  by  the  above  named  lienor  in  the 

office  of  the  clerk  of  the  county  of   ,  N.  Y.,  on  the 

day  of ,  19. .,  at o'clock  in 

the noon,  for  the  sum  of dollars,  against 

the  interest  of ,  in  the  following  described  real  property 

to  wit  (insert  description). 

And  the  said ,  together  with and , 

as  sureties,  having  duly  executed  such  an  undertaking  in  the  required 

sum  of dollars,  and  such  undertaking  being  in  the  form 

required  by  law,  and  having  on  the day  of , 

19 . . ,  been  duly  approved  by  Hon ,  one  of  the  justices 

of  this  court ; 

Now,  THEREFORE,  on  motiou  of attorney  for , 

it  is 

Ordered,  that  upon  the  filing  of  said  undertaking  bearing  date  the 

day  of ,  19 . . ,  with  the  clerk  of  the  county 

of ,  N.  Y.,  the  said  mechanic 's  lien,  filed  by 

on  the day  of ,  19. .,  at o'clock  in 

the noon,  in  the  office  of  the  clerk  of  the  county  of , 

for  the  sum  of dollars,  against  the  interest  of , 

in  the  aforesaid  real  property,  be  and  the  same  hereby  is,  discharged 
of  record  and  the  said  clerk  is  hereby  directed  to  so  mark  the  docket 
of  said  lien  with  a  reference  to  this  order  thereon. 


Justice. 
F.  Termination  of  action  to  foreclose. 

As  on  tlie  filing  of  a  notice  of  mechanic's  lien  the  lien  ex- 
tends to  the  ov(rner's  interest  in  the  lands,  a  notice  will  not  be 
canceled  merely  because  the  contractor  against  whom  the 
lien  was  also  filed,  successfully  defended  another  action 
brought  by  the  lienor  on  the  same  claim,  if  the  owner  was  not 
a  party." 

6.  Payment  of  money  into  court. 
1.  Lien  Law,  §  20.  Discharge  of  lien  by  payment  of  money  into  court. 
A  lien  specified  in  this  article,  other  than  a  lien  for  performing  labor  or 
furnishing  materials  for  a  public  improvement,  may  be  discharged,  at  any 
time  before  an  action  is  commenced  to  foreclose  such  lien,  by  depositing  with 
the  county  clerk,  in  whose  office  the  notice  of  lien  is  filed,  a  sum  of  money 
equal   to   the    amount   claimed   in   such   notice,   with   interest   to    the    time   of 

93.  Matter    of   Bronitsky,    136   App.  Div.  672,  121  N.  Y.  Supp.  422. 
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such  deposit.  After  such  action  is  commenced  the  lien  may  be  discharged 
by  a  payment  into  court  of  such  sum  of  money,  as,  in  the  judgment  of  the 
court  or  a  judge  or  justice  thereof,  after  at  least  five  days'  notice  to  all  the 
parties  to  the  action,  will  be  sufficient  to  pay  any  judgment  which  may 
be  recovered  in  such  action.  Upon  any  such  payment,  the  county  clerk  shall 
forthwith  enter  upon  the  lien  docket  and  against  the  lien  for  the  discharge  of 
which  such  moneys  were  paid,  the  words  "discharged  by  payment."  A  deposit 
of  money  made  as  prescribed  in  this  section  shall  be  repaid  to  the  party  making 
the  deposit,  or  his  successor,  upon  the  discharge  of  the  liens  against  the  property 
pursuant  to  law.  All  deposits  of  money  made  as  provided  in  this  section  shall 
be  considered  as  paid  into  court  and  shall  be  subject  to  the  provisions  of  the 
code  of  civil  procedure  relative  to  the  payment  of  money  into  court  and  the 
surrender  of  such  money  by  order  of  the  court.  An  order  for  the  surrender 
of  such  moneys  may  be  made  by  any  court  of  record  having  jurisdiction  of  the 
parties  and  of  the  subject  matter  of  the  proceeding  for  the  foreclosure  of  the 
lien  for  the  discharge  of  which  such  moneys  were  deposited.  If  no  action  is 
brought  in  a  court  of  record  to  enforce  such  lien  such  order  may  be  made  by  any 
judge  of   a  court  of  record. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4855.) 

2,  Lien  Law,  §  31.  Discharge  of  liens  on  sale  of  real  property. 

In  case  an  owner  of  real  property  against  which,  or  any  part  of  which, 
mechanic's  liens  have  been  filed,  desires  to  convey  or  transfer  an  interest  in  such 
real  property  or  any  part  thereof,  and  in  case  lienors  having  mechanic's  liens 
against  such  real  property,  or  any  part  thereof,  filed  prior  to  the  making  of  the 
deposit  hereinafter  in  this  section  mentioned,  and  which  said  liens  have  not  been 
discharged  as  in  this  article  provided,  shall,  to  the  extent  of  at  least  seventy- 
five  per  centum  of  the  aggregate  amount  for  which  such  liens  have  been  so 
filed,  by  an  instrument  or  instruments  in  writing,  duly  acknowledged,  designate 
and  authorize  one  of  more  persons  to  consent  to  the  execution  and  delivery  of  a 
deed  or  deeds  conveying  said  real  property  or  any  part  thereof,  and  in  ease 
the  consent  in  writing,  duly  acknowledged,  of  such  person  or  persons  to  the 
execution  and  delivery  of  such  deed  or  deeds,  and  which  said  consent  shall  be 
conditioned  for  the  deposit  of  a  specified  sum  of  money  with  the  clerk  of  such 
county,  shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  such  real 
property  is  situated,  together  with  such  instrument  or  instruments  of  designation, 
then  on  the  deposit  of  such  specified  sum  witt  such  county  clerk  sill  mechanic's 
liens,  judgments  and  attachments,  and  all  claims  and  liens  acquired  in  any  pro- 
ceeding upon  such  judgments  or  under  such  attachments  against  such  real 
property  shall  from  the  time  of  such  deposit  cease  to  be  liens  or  encumbrances 
upon  such  real  property,  and  such  real  property  shall  thenceforth  be  free 
and  discharged  from  the  same^  and  the  same  shall  thenceforth  be  liens  upon 
such  sum  so  deposited  and  from  the  date  of  the  filing  of  such  approval  the 
respective  mechanics'  lienors,  except  those  whose  liens  have  been  discharged  as  in 
this  article  provided,  shall  have  no  priority  over  each  other  with  respect  of  their 
several  liens,  and  their  liens  shall  thenceforth  be  of  equal  priority,  except  that 
from  the  date  of  the  filing  of  such  approval  all  liens  filed  subsequent  to  the  day 
preceding  the  day  on  which  is  commenced  a  trial  in  a  court  of  record  of  an 
action  to  foreclose  or  enforce  a  mechanic's  lien  affecting  such  real  property,  shall 
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be  subordinate  to  the  mechanics'  liens  filed  prior  thereto,  and  said  county  clerk 
upon  such  deposit  being  made  shall  forthwith  enter  upon  the  lien  docket  indexed 
to  the  name  of  such  owner  the  facts  relating  to  such  deposit.  A  deposit  of 
money  made  as  prescribed  in  this  section  shall  be  repaid  to  such  owner  or  his 
assignee  upon  the  discharge  or  release  of  all  such  mechanic's  liens,  judgments 
and  attachments.  All  deposits  of  money  made  as  provided  in  this  section  shall 
be  considered  as  paid  into  court  and  shall  be  subject  to  the  provisions  of  the 
code  of  civil  procedure  relative  to  the  payment  of  money  into  court  and  the 
surrender  of  such  money  by  order  of  the  court.  The  court  shall  in  any  action 
brought  to  foreclose  any  such  liens  or  in  any  action  brought  to  recover  such 
deposit  or  any  part  thereof,  direct  the  payment  of  such  sum  so  deposited  to  the 
persons  whose  mechanic's  liens,  judgments,  or  claims  secured  by  attachment  shall 
have  been  established  upon  the  trial,  and  the  amount  so  paid  shall  be  credited 
upon  such  mechanic's  liens,  judgments  and  claims.  Upon  such  deposit  being 
made  as  hereinbefore  provided  the  lien  of  all  judgments  and  attachments  affect- 
ing such  real  property,  and  all  claims  and  liens  acquired  in  any  proceedings  upon 
such  judgments  or  under  attachments  shall  be  liens  upon  such  deposit  of  equal 
priority  with  such  mechanic's  liens,  except  that  all  judgments  recovered  upon 
and  attachments  issued  upon  a  claim  which,  in  whole  or  in  part,  is  not  for 
materials  furnished,  labor  performed  or  moneys  advanced  for  the  improvement  of 
such  real  property,  shall  be  subordinate  as  a  lien  upon  such  sum  so  deposited  to 
all  mechanic's  liens  thereon,  and  shall  also  be  subordinate  to  all  judgments 
recovered  upon  and  attachments  issued  upon  claims  for  materials  furnished, 
labor  performed  or  moneys  advanced  for  the  improvement  of  such  real  property. 
In  case  such  consent  shall  be  conditioned  also  for  the  giving  to  one  or  more 
persons  or  a  corporation  as  trustee  or  trustees  any  other  property  real  or  personal 
then  any  cash  thereafter  from  time  to  time  tendered  by  such  trustee  or  trustees 
to  such  county  clerk  shall  be  received  and  held  by  such  county  clerk  as  though 
the  same  were  part  of  the  specified  sum  of  money  for  the  deposit  of  which 
such  consent  was  conditioned,  and  for  the  same  purposes  and  subject  to  the 
same  provisions  as  in  the  section  provided  therefor. 
(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4868.) 

3.  Effect  of  deposit. 

A  cancellation  of  a  lien  by  a  deposit,  merely  discharges  the 
lien  so  far  as  it  affects  the  real  estate  and  shifts  the  lien  to 
the  funds  so  deposited.  Thus  it  was  formerly  thought  that 
the  lien  thus  imposed  on  the  fund  was  not  discharged  by  lapse 
of  time,  there  being  no  statutory  provision  requiring  that  the 
action  to  establish  the  lien  on  the  fund  should  be  brought 
within  one  year,  nor  any  provision  that  the  lien  upon  the  fund 
must  be  continued  by  an  order  of  the  court.'*  But  it  is  now 
held  that  the  lien  upon  the  deposit  is  discharged,  unless 
extended  by  order  of  the  court,  on  the  failure  of  the  lienor  to 

94.  Hafker    v.    Henry,    5    App.    Div.   258,  39  N.  Y.  Supp.  134. 
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bring  an  action  of  foreclosure  within  one  year.°^  Where  an 
owner  has  discharged  a  lien  hy  the  deposit  of  money,  he  can- 
not thereafter  be  allowed  to  substitute  a  bond  therefor.'*^ 

On  a  motion  to  discharge  a  lien  on  making  a  deposit,  the 
validity  of  the  lien  cannot  be  litigated  and  the  court  cannot 
direct  the  discharge  of  a  lien  without  a  deposit  when  cancell- 
ing the  lis  pendens.^  When  the  amount  of  the  lien  is  deposited 
in  the  court,  it  is  unnecessary  to  show  the  filing  of  a  lis  pen- 
dens because  the  lien  has  been  shifted  from  the  real  estate  to 
the  fund.'* 

A  deposit  to  discharge  a  lien  is  not  a  payment,  but  merely 
a  substitute  for  the  property  from  which  the  lien  was  dis- 
charged, and  the  lienor  is  not  entitled  to  the  money  until  he 
establishes  his  claim  in  an  action  brought  for  that  purpose.^' 

When  in  an  action  by  a  subcontractor,  brought  against  the 
owner  and  the  principal  contractor  to  foreclose  a  mechanic's 
lien,  the  plaintiff  has  successfully  appealed  from  a  judgment 
dismissing  the  complaint  as  to  the  contractor  only,  and  the 
tiine  to  appeal  from  the  dismissal  of  the  complaint  as  to  the 
owner  having  expired,  the  owner  pays  the  contractor  a  bal- 
ance due,  the  court  is  without  power  to  direct  the  contractor 
by  summary  order  to  pay  the  money  into  court,  to  be  held  in 
place  of  the  property,  where  the  plaintiff's  right  to  the  money 
is  an  issue  to  be  determined  on  the  trial  of  the  action.^ 

Where,  before  the  service'  of  the  summons  in  an  action  to 
foreclose  a  mechanic's  lien,  the  defendant  paid  to  the  county 
clerk  the  amount  of  the  lien  with  interest  to  the  date  of  de- 
posit, the  lien  is  discharged.  A  motion  that  defendant  pay 
into  court  a  further  sum  to  secure  the  costs  and  disbursements 
of  the  action  and  to  change  the  entry  on  the  mechanic's  lien 
docket  in  the  county  clerk's  office  will  be  denied.^ 

96.  Matter  of   Thirty-fifth  Street  &  N.    Y.    Supp.    959,    64    St.    Rep.    729; 

Fifth    Avenue    E.   Co.,    121    App.    Div.  Flynn    v.    Butler,    61    How.    Pr.    274; 

625,  106  N.  Y.  Supp.  390.  Dunning  v.  Clark,  2  E.  D.  Smith,  535. 

96.  Matter  of  Mectoaiuc's  Lien,  27  1.  Van  Kannel  Revolving  Door  Co. 
Misc.  682,  58  N.  Y.  Supp.  665.  v.  Sloane,  122  App.  Div.  610,  107  N.  Y. 

97.  Fischer  v.  Hussey,  11  Misc.  529,  Supp.  504. 

32  N.  Y.  Supp.  762,  66  St.  Rep.  91.  2.  Empire  City  Lumber  Co.  v.  Agress 

98.  Ward  v.  Kilpatriek,  85  N.  Y.  413.      Const.   Co.,   75   Misc.   519,   135  N.   Y. 

99.  Matter  of  Dean,  83  Hun,  413,  31       Supp.  879. 
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H.  Offer  to  pay  money  into  conrt  or  to  deposit  securities. 

1.  Lien  Law,  §  55.    Offer  to  pay  money  into  court  or  to  deposit  securi- 

ties, in  discharge  of  the  lien. 

At  any  time  after  an  action  is  brought  under  the  provision  of  this  article, 
the  owner  may  make  and  file  with  the  clerk  with  whom  the  notice  of  lien  is 
filed,  if  in  a  court  of  record,  and  if  in  a  court  not  of  record,  with  the  court,  an 
offer  to  pay  into  court  the  sum  of  money  stated  therein,  or  to  execute  and 
deposit  securities  which  he  may  describe,  in  discharge  of  the  lien,  and  serve 
upon  the  plaintiff  a  copy  of  such  offer.  If  a  written  acceptaiice  of  the  offer 
is  filed  vrith  such  clerk,  or  court,  within  ten  days  after  its  service,  and  a 
copy  of  the  acceptance  is  served  upon  the  party  making  the  offer,  the  court 
upon  proof  of  such  offer  and  acceptance,  may  make  an  order,  that  on  depositing 
with  such  clerk,  or  court,  the  sum  so  offered,  or  the  securities  described,  the  lien 
shall  be  discharged,  and  that  the  money  or  securities  deposited  shall  take  the 
place  of  the  property  upon  which  the  lien  existed,  and  shall  be  subject  to  the 
lien.  If  the  offer  is  of  money  only,  the  court,  on  application  and  notice  to  the 
plaintiff  may  make  such  order,  without  the  acceptance  of  the  offer  by  the 
plaintiff.  If  such  action  is  brought  in  a  court  not  of  record,  such  order  may 
be  made  by  the  county  court,  of  the  county  where  such  action  is  brought  upon 
notice,  and  upon  filing  such  order  and  depositing  such  sum  of  money  or  securities 
with  the  county  clerk  of  such  county,  he  shall  forthvpith  discharge  said  notice 
of  lien,  by  writing  upon  the  margin  of  the  record  thereof,  the  words  ' '  discharged 
by  payment."  Money  or  securities  deposited  upon  the  acceptance  of  an  offer 
pursuant  to  this  section  shall  be  held  by  the  clerk  or  the  court  until  the  final 
determination  of  the  action,  including  an  appeal. 

(See   B.,   C.   &   G.   Consol.    L.,   2d   Ed.,    p.    4894.) 

2.  Effect  of  section. 

Section  55  is  the  only  provision  in  the  Lien  Law  applicable 
to  any  offer  after  the  commencement  of  an  action,  and  takes 
the  place  of  the  offer  of  judgment  in  actions  generally  covered 
by  section  177  of  the  Civil  Practice  Act.^  Where  an  offer  of 
judgment  is  not  in  the  form  provided  in  this  section,  it  is 
presumed  to  have  been  made  under  section  177  of  the  Civil 
Practice  Act.* 

ARTICLE  X. 
ENFORCEMENT  OF  LIENS. 

A.  Foreclosure  action  authorized. 
1.  Lien  Law,  §  24.    Enforcement  of  mechanic's  lien. 

The  mechanics'  liens  specified  in  this  article  may  be  enforced  against  the 
property  specified  in  the  notice  of  lien  and  which  ia  subject  thereto  and  against 
any  person  liable  for  the  debt  upon  which  the  lien  is  founded,  as  prescribed 
in  article  three  of  "this  chapter. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  48C3.) 

3.  Ball   V.   Doherty,    144    App.    Div.  4.  Salerno  v.  Vogt,  78  Misc.  64,  138 

277,  128  N.  Y.  Supp.  1014.  N.  Y.  Supp.  664. 
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2.  Lien  Law,  §  41.    Enforcement  of  a  mechanic's  lien  on  real  property. 
A  mechanic's  lien  on  real  property  may  be  enforced  against  such  property, 

and  against  a  person  liable  for  the  debt  upon  which  the  lien  is  founded,  by 
an  action,  by  the  lienor,  his  assignee  or  legal  representative,  in  a  court  which 
has  jurisdiction  in  an  action  founded  on  a  contract  for  a  sum  of  money  equiva- 
lent to  the  amount  of  such  debt. 

(See   B.,   C.   &   G.   Consol.   L.,   2d   Ed.,   p.   4871.) 

3.  Courts  not  of  record. 

Sections  46-52  of  the  Lien  Law  provide  for  the  enforcement 
of  mechanics'  liens  in  courts  not  of  record.^  The  provisions 
regulating  the  proceeding  in  a  court  of  record  are  entirely 
different  from  those  which  regulate  such  procedure  in  courts 
of  record.*  The  proceeding  in  a  court  of  record  is  an  equitable 
action,  but  the  proceeding  in  an  inferior  court  does  not  involve 
the  exercise  of  any  equitable  jurisdiction.''  The  provisions  of 
the  Civil  Practice  Act  relating  to  suits  to  foreclose  a  mortgage 
do  not  apply  to  an  action  to  foreclose  a  mechanic's  lien 
brought  in  a  court  not  of  record.*  The  Municipal  Court  of 
New  York  City  cannot  adjudge  the  priority  of  liens  nor  per- 
mit another  lienor  to  be  made  a  party  to  the  proceeding  and 
establish  his  lien  in  such  action.*  It  cannot  render  judgment 
for  foreclosure  and  sale  of  the  property,  the  court's  jurisdic- 
tion being  limited  to  the  rendition  of  a  money  judgment 
against  the  defendant,  to  be  enforced  by  execution,  authoriz- 
ing a  sale  of  the  judgment  debtor's  interest  in  the  property 
at  the  time  the  lien  was  filed." 

The  City  Court  of  the  city  of  New  York  is  without  jurisdic- 
tion in  an  action  to  enforce  a  mechanic's  lien  amounting  to 
over  $2,000,  and  may  not  therefore  direct  the  cancellation  of 
a  lien  amounting  to  $7,300  upon  giving  an  undertaking." 

B.  Nature  of  action. 

An  action  to  foreclose  a  mechanic's  lien  is  equitable  in  its 
nature.^    The  equitable  character  of  a  suit  to  foreclose  a 

5.  See  Smith  v.  Silsbe,  53  App.  Div.  8.  Boynton    Furnace    Co.   v.    Trohn, 
462,  65  N.  y.   Supp.   1083;   Kotzen  v.  141  App.  Div.  773, 126  N.  Y.  Supp.  695. 
Nathanson,    33    Misc.    299,    68    N.    Y.  9.  Drall  v.  Gordon,  51  Misc.  618,  101 
Supp.  497;  Eadie  v.  Waldron,  64  App.  N.  Y.  Supp.  171. 

Div.  424,  72  N.  Y.  Supp.  233.  10.  Drall  v.  Gordon,  51  Misc.   618, 

6.  Kotzen    v.    Nathanson,    33    Misc.      101  N.  Y.  Supp.  171. 

299,  68  N.  Y.  Supp.  497.  11.  Steiger  v.  London,  52  Misc.  462, 

7.  Kotzen    v.    Nathanson,    33   Misc.      102  N.  Y.  Supp.  497. 

299,  68  N.  Y.  Supp.  497.  12.  Kenney  v.  Apgar,  93  N.  Y.  550; 
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mechanic's  lien,  triable  by  the  court  without  a  jury,  is  not 
changed  by  the  release  of  the  realty  from  the  lien  by  the  sub- 
stitution, before  trial,  of  money  deposited  in  court,  nor  by  the 
substitution  of  personal  responsibility  in  place  of  the  money.^^ 
But,  so  far  as  the  action  is  for  the  recovery  of  a  personal  debt, 
it  is  governed  by  the  rules  applicable  to  an  action  for  the  re- 
covery of  money  only."  And  the  remedy  may  be  said  to  be 
substantially  a  proceeding  in  rem  so  far  as  it  undertakes  to 
subject  a  specific  property  to  the  enforcement  of  the  debt 
secured  by  the  lien.^^  An  action  to  foreclose  a  lien  is,  in 
effect,  an  action  on  behalf  of  each  party  entitled  at  the  time 
of  its  commencement  to  maintain  an  action  to  enforce  his  own 
lien.^" 

C.  Following  mortgage  foreclosure  and  consolidation  of  actions. 
1.  lien  Law,  §  43.    Action  in  a  court  of  record;  consolidation  of  actions. 

The  provisions  of  the  code  of  civil  procedure,  relating  to  actions  for  the 
foreclosure  of  a  mortgage  upon  real  property,  and  the  sale  and  the  distribution 
of  the  proceeds  thereof  apply  to  actions  in  a  court  of  record,  to  enforce  mechanics' 
liens  on  real  property,  except  as  otherwise  provided  in  this  article.  If  actions 
are  brought  by  different  lienors  in  a  court  of  record,  the  court  in  which  the 
iirst  action  was  brought,  may,  upon  its  own  motion,  or  upon  the  application  of 
any  party  in  any  of  such  actions,  consolidate  all  of  such  actions. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4881. )17 

3.  Consolidation. 

It  is  the  intent  of  the  statute  that  all  controversies  arising 
out  of  mechanics'  liens  filed  against  the  same  lands  shall  be 
determined  and.  disposed  of  in  a  single  suit.^*  But  actions  to 
foreclose  mechanics'  liens  cannot  be  consolidated  where  one 
of  them  has  been  partly  tried.^'  And  any  lienor  may  com- 
mence his  separate  action  subject  to  the  right  of  a  party  to 
move  to  consolidate  actions,  and  where  a  plaintiff  who  has 

Uvalde  Asphalt  Paving  Co.  v.  City  6{  16.  Neuchatel  Asphaltic  Co.  v.   The 

New  York,  191  N.  Y.  244;   O'Brien  v.  Mayor,  12  Misc.  26,  33  N.  Y.  Supp.  64, 

N.  Y.  Butchers'  Dressed  Meat  Co.,  54  66  St.  Rep.  721,  aff'd,  155  N.  Y.  373. 
Misc.  297,  105  N.  Y.  Supp.  950.  17.  PoUowing   Code.— See   Mugler   v. 

13.  Valett  V.  Baker,  129  App.  Div.  Castleton  Hotel  and  Realty  Co.,  168 
514,  114  N.  Y.  Supp.  214.  App.  Div.  492,  153  N.  Y.  Supp.  1025. 

14.  Stryker  v.  Caasidy,  76  N.  Y.  50,  18.  Mellen  v.  Athens  Hotel  Co.,  149 
reversing  10  Hun,  18.  App.  Div.  534;   133  N.  Y.  Supp.  1079. 

15.  Grant  v.  Vandercook,  57  Barb.  19.  Eckenroth  v.  Egan,  20  Misc.  508, 
165;  Randolph  v.  Leary,  3  E.  D.  Smith,  46  N.  Y.  Supp.  666. 

637;  Quinby  v.  Sloan,  2  Abb.  Pr.  93. 
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sued  to  foreclose  a  mechanic's  lien  is  named  as  a  party  to  a 
former  action  to  foreclose  another  lien,  but  has  not  been 
served  with  process  in  that  action,  until  such  service  the 
former  suit  is  not  pending  as  to  him,  and  a  plea  to  that  effect 
is  unavailing.^" 

Though  two  actions  to  foreclose  mechanics'  liens  are  tried 
together  they  must  be  decided  separately,  and  requests  to 
find  submitted  in  form  as  if  the  actions  had  been  consolidated 
will  be  refused  as  not  in  proper  form.^^ 

D.  Determination  of  equities  of  all  parties. 
1.  Lien  Law,  §  45.  Equities  of  lienors  to  be  determined. 

The  court  may  adjust  and   determine  the  equities  of  all  the  parties  to  the 
■action   and   the   order   of  priority  of   different  liens,   and   determine   all  issues 
raised  by  any  defense  or  counterclaim  in  the  action. 
B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4886.) 


2.  Application  of  section. 

The  plain  intent  of  the  law  is  that  all  controversies  arising 
out  of  liens  filed  against  the  same  property  shall  be  deter- 
mined and  disposed  of  in  a  single  action.^  A  court  of  equity 
having  jurisdiction  of  the  parties  and  of  the  action  can  deter- 
mine the  validity  of  claims  that  in  anywise  interfere  with  the 
enforcement  of  a  lien  under  the  statute.^^  Where  an  action 
has  been  commenced  to  foreclose  a  lien,  and  a  defendant  has 
interposed  an  answer  setting  up  his  lien,  it  is  not  necessary 
for  him  to  commence  a  further  and  independent  action  to  f ore- 
<5lose  such  lien.^*  The  statute  contemplates  that  each  defend- 
ant who  is  made  a  party  must  set  up  the  facts  showing  his 
right  to  a  lien  upon  the  premises,  and  the  mere  fact  that  the 
plaintiff  makes  an  error  in  pleading  does  not  rob  the  court  of 
jurisdiction  to  foreclose  the  subsequent  liens  which  are  prop- 
erly pleaded  and  supported  by  evidence.^  A  defendant  sub- 
contractor may  recover  on  his  answer,  although  the  process 

20.  Burton  Co.  v.  Oowan,  80  Hun,  Plaute,  63  Misc.  120,  116  N.  Y.  Supp. 
392,  30  N.  y.  Supp.  317;  aff'd,  150  N.  153;  afTd,  137  App.  Div.  243,  121  N. 
Y.  583.  Y.  Supp.  1026. 

21.  G-reenberg  v.  Marsh,  101  Misc.  24.  Berger  Mfg.  Co.  v.  City  of  New 
18,  167  N.  Y.  Supp.  102.                       ^  York,  206  N.  Y.  24. 

22.  Mellen  t.  Athens  Hotel  Co.,  149  25.  Hill  v.  Flatbush  Consumers'  Ice 
App.  Div.  534,  133  N.  Y.  Supp.  1079.  Co.,  143  App.  Div.  559,  127  N.  Y.  Supp. 

23.  Concord     Construction     Co.     v.  961. 
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in  an  action  attempted  to  be  brought  by  him  was  not  served 
on  the  principal  contractor.^ 

"Where  some  of  the  defendants  are  lienors  they  may  intro- 
duce evidence  to  show  the  priority  of  their  liens  over  the 
liens  of  the  plaintiff,  where  their  liens  are  set  forth  and  sub- 
stantially admitted  in  the  complaint.  The  bringing  of  an 
action  to  foreclose  a  lien  brings  all  the  parties  before  the 
court,  and  if  a  lien  is  established  the  court  is  to  distribute  the 
fund  among  the  lienors  according  to  their  respective  rights. 
Where  the  trial  court  has  found  the  facts  in  favor  of  the 
priority  of  defendant  lienors  and  has  committed  an  error  of 
law  in  not  giving  them  the  benefit  thereof,  the  Appellate  Court 
may  order  the  judgment  which  should  have  been  granted  at 
the  trial  upon  the  facts  found.^^  Or,  on  appeal  from  a  judg- 
ment of  dismissal  in  an  action  to  foreclose  a  mechanic's  lien, 
the  cause  may  be  remitted  to  the  Special  Term  to  adjust  the 
equities  under  this  section.^*  Where  on  appeal  the  cause  is 
sent  back  for  the  adjustment  of  the  equities  of  other  lienors, 
questions  which  have  been  determined  as  to  the  merits  of  the 
plaintiff's  lien  are  not  reopened.^ 

E.  Effect  of  action  on  debt. 

The  pendency  of  an  action  on  the  claim  will  not  necessarily 
bar  a  suit  to  foreclose  a  mechanic's  lien.^"  Thus,  an  action 
to  foreclose  a  mechanic's  lien  is  no  bar  to  an  action  against 
the  contractor  or  other  party  liable  for  the  debt ;  both  remedies 
may  be  pursued  simultaneously,  but  the  lienor  can  have  but 
one  satisfaction.^^  And  the  pendency  of  an  action  by  the  prin- 
cipal contractor  against  the  owner,  is  no  bar  to  a  suit  of  fore- 
closure by  a  subcontractor  against  both  of  them.^^  ;B^t^  where 
a  judgment  has  been  recovered  for  the  debt  secured  by  a 
mechanic's  lien,  the  execution  issued  thereon  must  be  returned 
unsatisfied  before  an  action  to  foreclose  the  lien  can  be  main- 

26.  Booth   V.    Barron,   29   App,   Div.       594. 

66,  51  N.  y.  Supp.  391.  30.  Raven  v.  Smith,  71  Hun,  197,  54 

27.  Kelley  Lumber  Go.  v.  Otselic  St.  Eep.  94,  24  N.  Y.  Supp.  601,  aff'd, 
Valley    Railroad    Co.,    136    App.    Div.       148  N.  Y.  415. 

146,  120  N.  Y.  Supp.  415.  31.  Pierce  v.  Kinney,  75  Misc.   328, 

28.  Reedy  Elevator  Co.  v.  Monok  Co.,  135  N.  Y.  Supp.  537;  reversed  on  other 
171  App.  Div.  653,  157  N.  Y.  Supp.  grounds,  152  App.  Div.  638,  137  N.  Y. 
565.  Supp.  475. 

29.  Reedy  Elevator  Co.  v.  Monok  32.  Maltjjy  &  Sons  Co.  v.  Boland  Co., 
Co.,  189  App.  Div.  458,  178  N.  Y.  Supp.  152  App.  Div.  596,  137  N.  Y.  Supp.  470. 
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tained.^*  The  fact  that  a  money  judgment  has  been  recovered 
upon  a  claim  secured  by  a  mechanic's  lien  is  not  a  bar,  how- 
ever, to  the  action  to  foreclose  the  lien  unless  it  is  pleaded  as 
such.'*  A  complaint  in  an  action  to  foreclose  a  mechanic's 
lien  must  state  whether  any  other  action  has  been  brought  to 
recover  any  part  of  the  debt  for  which  the  lien  was  filed.'^ 

F.  Time  for  commencement  of  action. 

The  action  to  foreclose  cannot  be  commenced  until  the  money 
claimed  under  the  contract  is  due.'"  But,  the  lienor  can  begin 
his  foreclosure  as  soon  as  anything  is  due  and  can  recover  all 
that  becomes  due  up  to  the  time  of  trial.'^  If  there  was  nothing 
due  the  plaintiff  at  the  time  of  the  filing  of  his  lien,  it  is  un- 
enforceable.^ It  is  not  essential  that  the  entire  amount  earned 
by  a  lienor  shall  be  due  and  payable  at  the  time  his  suit  to 
foreclose  the  Hen  is  commenced,  but  it  is  essential  that  some 
part  thereof  shall  be  then  due  and  payable.'^  The  right  to 
foreclose  a  mechanic's  lien  is  not  lost  because  the  lienor  is 
obliged  to  commence  his  action  before  the  whole  amount  of 
the  contract  price  is  due.*" 

G.  Commencement  of  action. 

The  delivery  of  a  summons  to  a  sheriff  for  service  within 
the  time  limited  by  a  notice  to  commence  an  action  to  fore- 
close, under  section  59  of  the  Lien  Law,  is  a  compliance  with 
said  notice  and  equivalent  to  the  commencement  of  the  ac- 
tion. Section  17  of  the  Civil  Practice  Act,  providing  that  "An 
attempt  to  commence  an  action  in  a  court  of  record  is  equiva- 
lent to  the  commencement  thereof  against  each  defendant, 
within  the  meaning  of  each  provision  of  this  act  which  limits 
the  time  for  commencing  an  action,  when  the  summons  is  de- 

33.  Barbig  v.  Kick,  25  Civ.  Pro.  E.  37.  Ringle  v.  Wallis  Iron  Works,  85 
62,  35  N.  Y.  Supp.  676.  Hun,  279,  66  St.  Rep.  494,  32  N.  Y. 

34.  Bryson    v.    St.   Helen,    79    Hun,  Supp.  1011,  aff'd,  155  N.  Y.  675. 
167,  61   St.  Kep.  390,  29  N.  Y.  Supp.  38.  Condon  v.  Church  of  St.  Augus 
524.  tine,  112  App.  Div.  168,  98  N.  Y.  Supp 

35.  See  infra,  Art.   X-I-6.     AUega-  253. 

tion  as  to  no  other  action  to  recover  89.  Johnson    Service   Co.    v.    Hilde 

debt.  brand,  149  App.  Div.  680,  134  N.  Y, 

36.  Preuaser  v.  Florence,  4  Abb.  N.  Supp.  187,  aff'd,  210  N.  Y.  574. 
O.  136;  Sullivan  v.  Brewster,  1  E.  D.  40.  Margulies    v.    Seigel,    108    Miso, 
Smith,  681.  483,  178  N.  Y.  Supp.  544. 
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livered,  with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff;"  applies  to  proceedings  or  actions  under  the  Lien 
Law.^^ 

H.  Parties. 

1.  Lien  Law,  §  44.  Parties  to  an  action  in  a  court  of  record. 

In  an  action  in  a  court  of  record  the  following  are  necessary  parties  defendant : 

1.  All  lienors  having  liens  against  the  same  property  or  any  part  thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims  against  the  property, 
by  judgment,  mortgage  or  otherwise,  and 

3.  All  persons  appearing  by  the  records  in  the  office  of  the  county  clerk 
or  register  to  be  overseers  of  such  property  or  any  part  thereof.  Every  defendant 
who  is  a  lienor  shall,  by  answer  in  the  action,  set  forth  his  Uen,  or  he  will  be 
deemed  to  have  waived  the  same,  unless  the  lien  is  admitted  in  the  complaint, 
and  not  contested  by  another  defendant.  Two  or  more  lienors  having  liens  upon 
the   same   property  or  any  part  thereof,  may  join  as  plaintiffs. 

4.  The  state,  in  the  same  manner  as  a  private  person,  when  the  lien  is  one 
filed  against  funds  of  the  state  for  which  public  improvement  is  constructed. 
In  such  a  case,  the  summons  must  be  served  upon  the  attorney-general,  who  must 
appear  in  behalf  of  the  people. 

(See    B.,    C.    &    G.    Consol.    L.,    2d    Ed.,    p.    4883.) 

2.  Lien  Law,  §  62.    Bringing  in  new  parties. 

Where  a  lienor  who  has  filed  a  lien  after  the  commencement  of  an  action 
and  at  any  time  up  to  and  including  the  day  preceding  the  day  on  which  is 
commenced  the  trial  in  a  court  of  record  of  an  action  to  foreclose  or  enforce  a 
mechanic's  lien,  makes  application  to  be  made  a  party,  the  court  must  direct 
him  to  be  brought  in  by  amendment  or,  if  the  application  be  made  by  any  other 
person  to  make  such  lienor  a  party,  the  court  may  in  its'  discretion  direct  him  to 
be  brought  in  by  amendment.  The  order  to  be  entered  on  such  application 
shall  provide  as  to  the  time  and  manner  of  service  of  his  pleading  and  the 
court  shall  in  such  order  direct  the  pleadings,  papers  and  proceedings  of  the 
other  several  parties,  shall  be  deemed  amended,  so  as  not  to  require  the  making 
or  serving  of  papers  other  than  said  order  to  accomplish  the  amendment,  and 
that  the  allegations  in  the  answer  of  the  lienor  brought  in  shall,  for  tlie 
purposes  of  the  action,  be  deemed  denied  by  the  other  parties  to  the  action.  The 
action  shall  be  so  conducted  by  the  court  as  not  to  cause  substantially  any  delay  in 
the  action  being  tried  by  reason  of  such  lienor  being  made  a  party.  The 
bringing  in  of  sucu  party  shall  be  without  prejudice  to  any  of  the  proceedings 
had  and  if  the  action  be  on  any  calendar  of  any  court  it  shall  retain  its  place 
on  such  calendar  and  the  note  of  issue  and  the  notices  of  trial  under  which 
such  ease  shall  be  on  any  calendar  shall  not  be  affected,  nor  any  further  notice 
of   trial  required  by  reason   of  such  lienor  being  made   a  party. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4899.) 

41.  Matter    of   Selwyn    Realty    Cor-      23,  59   St.  Eep.  421,  28  N.  Y.   Supp. 
poration,   184  App.   Div.   355,   170  N.      239. 
Y.  Supp.  491;  Gee  v.  Torrey,  77  Hun, 
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3.  Owner. 

In  an  action  by  a  subcontractor,  the  owner  is  a  necessary 
party,  as  otherwise  there  could  be  no  foreclosure.^^  Owners 
of  adjoining  lots,  who  have  united  in  a  contract  to  convey  to 
a  builder  permitting  him  to  erect  one  building  on  both,  are 
properly  joined  in  a  suit  to  foreclose  a  mechanic's  lien;  and, 
where  it  is  impossible  to  distinguish  the  amounts  going  into 
each  lot  separately,  they  are  properly  charged  as  one.*^ 

4.  Municipality. 

The  omission  of  the  city  of  New  York  as  a  party  in  an  ac- 
tion to  foreclose  a  lien  of  a  subcontractor  will  not  defeat  a 
judgment  in  his  favor  where  the  answer  does  not  point  out 
the  precise  defect  of  parties,  and  it  does  not  appear  to  have 
been  brought  to  the  attention  of  the  court  during  the  progress 
of  the  trial,  and  it  is  not  shown  that  the  city  has  any  such  in- 
terest that  a  complete  determination  of  the  controversy  can- 
not be  had  without  its  presence.^* 

5.  Contractor. 

In  a  suit  brought  by  a  subcontractor,  the  principal  contrac- 
tor is  a  proper  party,  for  the  subcontractor  may  desire  a  per- 
sonal judgment  against  him.*^  The  contractor  is  a  proper  and 
necessary  party  to  an  action  by  a  subcontractor  to  foreclose 
a  lien  which  is  based  upon  payments  made  to  the  contractor 
before  they  were  due,  although  the  owner  admits  making  the 
payments.*®  A  trustee  in  bankruptcy  of  the  contractor  may 
be  a  necessary  party.*'' 

6.  Assignee  of  interest  in  contract. 

A  person  to  whom  the  contractor  made  an  assignment  be- 
fore the  liens  were  filed  of  all  moneys  due  and  to  grow  due 
under  the  second  payment,  should  not  be  brought  in  as  a  neces- 
sary party,  where  the  referee  states  that  he  can  render  a  com- 

42.  Maltby  &  Sons  Co.  v.  Boland  Co.,  f  45.  Maltby  &  Sons  Co.  v.  Boland  Co., 
152  App.  Div.  596,  137  N.  Y.  Supp.  470.  152  App.  Div.  596,  137  N.  Y.  Supp.  470. 

43.  Miller  v.  Schmitt,  67  N.  Y.  Supp.  46.  Hilton  Bridge  Construction  Co. 
1077.  See  also,  Deegan  v.  Kilpatrick,  v.  New  York  Central  &  H.  R.  R.  Co., 
54  App.  Div.  371,  66  N.  Y.  Supp.  628.  146  N.  Y.  390;  modifying  84  Hun,  225, 

44.  Hawkins    v.    Mapes-Reeves    Con-  33  N.  Y.  Supp.  514,  65  St.  Rep.  669. 
struction  lOo.,  178  N.  Y.  236,  afifg,  82  47.  Martin   v.    de  Coppet,   64   Misc. 
App.  Div.  72,  81  N.  Y.  Supp.  794.  385,  118  N.  Y.  Supp.  523. 
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plete  determination  of  the  controversy  without  the  presence 
of  any  parties  other  than  those  before  the  court.*^  Where, 
after  part  of  the  work  done  by  the  joint  contractors  has  been 
finished  and  paid  for,  the  contract  is  abandoned  and  one  of 
the  joint  contractors  by  a  new  arrangement  with  the  owner 
completes  the  work,  he  may  file  a  lien  therefor  in  his  own 
name,  and  the  fact  that  he  subsequently  takes  an  assignment 
from  the  other  joint  contractors  does  not  make  them  neces- 
sary parties.^' 

Where  a  contract  to  furnish  labor  and  material  has  been 
transferred  by  an  assignment  which  is  to  become  absolute 
only  upon  certain  contingencies  which  do  not  eventuate  until 
after  the  commencement,  by  the  assignor,  of  an  action  grow- 
ing out  of  the  contract,  he  may  continue  the  action  unless  the 
court  directs  the  substitution  or  joinder  of  the  assignee  as  a 
party.^ 

7.  Other  lienors. 

All  lienors,  whether  prior  or  subsequent  to  the  plaintiff,  are 
necessary  parties  when  the  action  is  brought  in  a  court  of 
record.  This  is  so,  even  though  an  undertaking  or  bond  has 
been  given  to  discharge  the  lien.  The  necessity  for  making 
the  lienors  parties  is  not  dispensed  with  by  proof  that  actions 
have  not  been  begun  for  the  foreclosure  of  the  lien  within  the 
time  limited  by  statute  as  extended  by  the  court,  where  an 
undertaking  has  been  substituted  for  the  fund."  The  fact 
that  the  search  did  not  disclose  a  notice  of  lien  in  which  the 
wrong  owner  had  been  named,  and  that  such  lienor  was  not 
made  a  party  to  the  foreclosure,  did  not  excuse  the  plaintiff, 
or  the  court  on  its  own  motion,  from  making  such  lienor  a 
party  after  his  lien  has  been  made  to  appear.^^  ■v\rhere  a  sub- 
sequent claimant  is  made  a  party,  he  may  carry  on  the  suit 
for  his  own  benefit,  although  the  original  plaintiff  allows  his 
lien  to  expire.^ 

48.  Mulligan  v.  Vreeland,  88  Hun,  51.  Maneely  v.  City  of  New  York 
183,  34  N.  Y.  Supp.  990,  69  St.  Eep.  119  App.  Div.  376,  105  N  Y.  Sudd' 
51.  976. 

49.  Hubbell  V.  Schreyer,  15  Abb.  (N.  52.  Gass  v.  Souther,  46  App  Div. 
S.)  300,  56  N.  Y.  604.  256,  61  N.  Y.  Supp.  305;  affirmed  with- 

50.  Hawkins   v.    Mapes-Eeeves    Con-  out  opinion,  167  N.  Y.  604. 
struction  Co.,  178  N.  Y.  236,  aflTg,  82  53.  Abraham  v.  Boyd,  5  Daly   321 
App.  Div.  72,  81  N.  Y.  Supp.  794. 
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A  lienor  may  defend  in  an  action  to  foreclose  a  lien  of  an- 
other and,  having  served  his  answer  on  his  codefendants,  is 
entitled  to  have  his  claim  determined  though  the  owner  de- 
fendant, when  the  action  is  brought  on  for  trial,  moves  for  a 
dismissal  on  the  ground  plaintiff's  lien  has  been  satisfied. 
Where  no  notice  of  trial  was  served  upon  the  lienor,  made  a 
defendant,  either  by  plaintiff  or  the  owner,  the  latter  is  not  in 
a  position  to  have  an  action  dismissed  as  to  him." 

Where  the  complaint  alleged  that  a  certain  third  party  had 
received  a  mortgage  of  the  premises  as  trustee,  the  latter 
should  be  a  party  defendant.^^ 

Holders  of  an  equitable  assignment  of  the  lien,  although 
they  have  not  formally  accepted  it,  are  necessary  and  proper 
parties.^^ 

An  action  to  foreclose  a  lien  by  a  contractor,  to  which  a 
materialman  is  not  a  party,  does  not  bar  the  latter  from  fore- 
closing a  lien  filed  by  him." 

A  lienor  who  was  made  a  party  and  does  not  answer  and  set 
out  his  lien,  waives  the  same,  unless  such  lien  is  admitted  in 
the  complaint.^ 

8.  Prior  mortgagee. 

A  prior  mortgagee  is  not  a  proper  party ,^  though  he  has 
agreed  to  make  future  advances  to  the  owner.®" 

9.  Grantor  of  real  property. 

Where  real  estate  is  conveyed  just  prior  to  the  commence- 
ment of  an  action  to  foreclose  a  mechanic's  lien  thereon,  the 
grantor  is  a  proper  but  not  a  necessary  party  defendant."^ 
But,  in  an  action  to  foreclose  and  set  aside  as  fraudulent  a 
conveyance  of  the  premises,  an  intermediary  grantee  is  not 

54.  Hinkle  v.  Sullivan,  108  App.  Div.  166,  66  N.  Y.  Supp.  188. 

316,  95  N.  Y.  Supp.  788.  59.  Brown  v.  Danforth,  37  App.  Div. 

56.  Shlllinger  Fire  Proof  Cement  &  321,  55  N.  Y.  Supp.  825. 

Asphali  Co.  v.  Amott,  14  N.  Y.  Supp.  60.  Alyea  v.  Citizens'  Savings  Bank, 

326.  12  App.  Div.  574,  42  N.  Y.  Supp.  185, 

56.  Williams  v.  Edison  Illuminating  affirmed  on  opinion  below,  162  N.  Y. 
Co.,  16  N.  Y.  Supp.  857,  43  St.  Kep.  597. 

126.  61.  Pierce  v.  Kinney,  75  Misc.   328, 

57.  Egan  v.  Laemmle,  5  Misc.  224,  135  N.  Y.  Supp.  537;  reversed  on  other 
54  St.  Rep.  789,  25  N.  Y.  Supp.  330.  grounds,  152  App.  Div.  638,  137  K  Y. 

58.  McConologue  v.  Larkins,  3  Misc.  Supp.  475. 
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a  necessary  party .^^  The  act  in  prescribing  parties  to  a  fore- 
closure proceeding  does  not  include  owner's  grantors  or  as- 
signors prior  to  the  filing  of  the  lien,  and  though  their  con- 
veyances or  transfers  are  not  recorded  they  are  not  proper 
parties  merely  because  of  that  relation  to  the  property."^ 

10.  Conditional  vendors. 

In  an  action  against  builders  to  foreclose  a  lien  it  is  not 
necessary  to  join  as  parties  defendant  persons  who  furnished 
gas  fixtures  for  the  buildings  under  an  alleged  contract  of 
conditional  sale  whereby  ownership  was  to  remain  in  the 
vendors  until  full  payment.®* 

11.  Sureties. 

Although  the  sureties  on  a  bond  to  discharge  a  lien  are 
proper  parties  to  an  action  for  foreclosure,  they  are  not  neces- 
sary parties.''^  The  surety  on  an  undertaking  given  to  dis- 
charge a  mechanic's  lien  cannot  defend  a  suit  of  foreclosure 
upon  the  ground  that  the  plaintiff's  contract  with  the  owner 
was  procured  by  fraud  and  duress,  consisting  of  threats  to 
abandon  and  to  induce  others  to  abandon  the  work,  if  the  con- 
tract was  not  repudiated  by  the  owner  upon  that  ground.*® 

One  liable  on  the  debt  may  be  joined  as  defendant,  though 
his  liability  arises  on  a  guaranty  of  the  performance  of  the 
contract."'' 

12.  Bringing  in  parties. 

The  foreclosure  of  a  mechanic's  lien  is  an  equitable  pro- 
ceeding, and,  as  in  other  equitable  actions,  other  parties  may 
be  brought  in.®^  The  court  has  power  to  add  parties  if  their 
presence  is  necessary  to  enable  it  to  do  complete  justice.®* 
Where  plaintiff  sued  defendant  to  foreclose  a  lien  and  it  ap- 
peared that  defendant's  wife  was  the  real  owner,  on  motion 
by  plaintiff  to  substitute  the  wife  as  a  defendant,  it  was  held 

62.  Bierschenk    v.     King,     38     App.  \.  Y.  Supp.  207.  ^ 
Div.  360,  56  N.  Y.  Supp.  696.                            66.  Colon   &   Co.   v.   East   189th   St. 

63.  Southard  v.   Moss,  2  Misc.    121,  Building  &  Construction  Co.,  141  App. 
49  St.  Eep.  225,  20  N.  Y.  Supp.  848;  Div.  441,  126  N.  Y.  Supp.  226. 

aflf'd,  141  N.  Y.  607.  67.  Whisten    v.    Kellogg,    50    Misc. 

G4.  Baldinger  v.  Levine,  83  App.  Div.  409,  100  N.  Y.  Supp.  526. 
130,  82  N.  Y.  Supp.  483.  68.  Brown  v.  Welch,  5  Hun,  582. 

65.  Harley  v.  Plant,  210  N.  Y.  405;  69.  Sullivan     v.     Decker,     1     E.    D. 

Heagney  v.  Hopkins,  23  Misc.  608,  52  Smith,  699. 
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.  that  the  provision  that  a  lien  should  not  be  invalid  because  of 
a  mistake  in  the  name  of  the  owner  did  not  apply  and  that 
plaintiff  must  bring  a  new  action.™ 

13.  Plaintiff. 

The  undisclosed  principal  of  one  who  agreed  to  repair  a 
building  may  maintain  an  action  to  enforce  a  lien  for  the 
work,  but  any  defenses  arising  out  of  the  agent's  apparent 
relation  to  the  contract  and  work  are  available  in  such  action." 
Where  the  lien  names  one  person  as  contractor,  the  joinder 
of  another  as  a  party  in  a  suit  to  enforce  it  will  not  vitiate  the 
lien,  it  appearing  that  such  party  has  no  interest.''^  It  has 
been  held  that  a  foreign  stock  corporation  doing  business  in 
this  State  cannot  maintain  an  action  to  foreclose  a  lien  where 
the  certificate  required  by  section  15  of  the  General  Corpora- 
tion Law  was  not  procured  until  after  the  work  was  per- 
formed.''^ A  foreign  corporation  which  delivers  materials  to 
be  used  in  a  building  in  this  State,  is  however,  entitled  to  file 
a  mechanic's  lien  for  the  value  and  price  of  the  work  done  by 
it.  The  act  of  furnishing  material  does  not  constitute  busi- 
ness within  the  State  of  New  York  within  the  meaning  of 
§  15  of  the  General  Corporations  Law.  A  violation  of  that 
section  constitutes  an  affirmative  defense  which  must  be  al- 
leged and  proved  by  the  person  asserting  it.'* 

I.  Complaint. 
1.  In  general. 

The  complaint  in  an  action  to  foreclose  a  mechanic's  lien  is 
along  the  same  lines  as  a  complaint  to  foreclose  a  real  estate 
mortgage.''®  It  must  state  the  facts  which  are  essential  to 
the  acquisition  and  the  enforcement  of  the  lien.''*  It  should 
contain  a  description  of  the  premises  sufficient  to  identify 

70.  Spence    v.    GriswoW,    7    N.    Y.      808;  aff'd,  184  N.  Y.  579. 

Supp.  145,  23  Abb.  N.  C.  239.  75.  A  date  in  a  schedule  annexed  to 

71.  Berry   v.    Gavin,    88   Hun,    1,   34  the  complaint  may  be  shown  to  have 
N.  Y.  Supp.  505,  68  St.  Rep.  288.  been    a   clerical   error   in   transcribing. 

72.  Brown  v.  Welsh,  5  Hun,  582.  McMillan  v.  Seneca  Grape  &  Wine  Co., 

73.  Neuchatel    Asphalte   Co.   v.   The  5  Hun,  12. 

Mayor,  9  Misc.  376,  61  St.  Rep.  481,  30  76.  Bailey  v.  Johnson,   1   Daly,   61 ; 

N.  Y.  Supp.  252;  modified,  12  Misc.  26;  Foster  v.  Poillon,  2  B.  D.  Smith,  556; 

aff'd,  155  N.  Y.  373.  Conkright  v.  Thompson,  1  E.  D.  Smith, 

74.  N.   Y.   Terra-Cotta   Co.    v.   Wil-  661. 
Hams,  102  App.  Div.  1,  92  N.  Y.  Supp. 


2384 


mechanics'  liens. 


them,"  and  should  state  the  interests  of  the  parties  in  the^ 
premises  described^*    There  must  be  an  allegation  that  the 
notice  of  lien  was  duly  filed  and  properly  verified.'^ 

The  complaint  in  a  suit  to  foreclose  a  mechanic's  lien  for 
labor  and  material  for  plumbing  work  under  a  contract  with 
the  plaintiff  need  not  allege  that  he  was  a  duly  licensed  and 
registered  plumber,  if  it  be  alleged  that  the  work  was  duly 
performed  by  a  duly  licensed  and  registered  plumber  under  a 
subcontract  made  by  the  plaintiff.^ 

Proper  allegations  may  be  made  to  set  aside  any  transfer 
of  property  which  has  been  made  in  fraud  of  the  rights  of  the 
lienor  for  the  purpose  of  defeating  the  lien.*^ 

An  allegation  in  the  complaint  in  a  proceeding  to  foreclose 
a  subcontractor's  lien  that  a  person  claims  to  be  an  assignee 
of  the  contractor's  interest  in  any  sum  found  to  be  due  to 
him,  is  sufficient  to  show  that  such  person  is  a  proper  party 
defendant.*^ 


77.  Duffy  V.  McMannis,  3  E.  D. 
Smith,  357. 

78.  Jenks  v.  Parsons,  2  Hun,  667; 
Meehan  v.  Williams,  2  Daly,  367; 
Bailey  v.  Johnson,  1  Daly,  61;  Alt- 
house  V.  Warren,  2  E.  D.  fetaith,  657. 

79.  Schillinger  Fire  Proof  Co.  v. 
Amot,  14  N.  Y.  Supp.  326;  Conklin  v. 
Wood,  3  E.  D.  Smith,  662 ;  Ketchlin  v. 
Stunne,  56  Super.  Ct.  337;  Bailey  v. 
Johnson,  1  Daly,  67;  Duffy  v.  McMan- 
nis,  3  E.  D.  Smith,  357. 

80.  Putnam  v.  Siravo,  140  App.  Div. 
194,  124  N.  Y.  Supp.  1105.  The  fail- 
ure of  a  master  plumber  to  comply 
with  the  act  to  secure  the  registration 
of  plumbers  in  cities  (Laws  1892,  chap. 
652),  making  it  unlawful  for  him  to 
carry  on  business  without  having  pre- 
viously registered  with  the  board  of 
health  his  name  and  address,  precludes 
a  recovery  for  work  performed  by  him 
in  violation  of  the  statute.  Where,  in 
an  action  to  foreclose  a  mechanic's  lien, 
it  appears  that  the  plaintiffs,  who  were 
master  plumbers  and  not  registered 
under  the, act,  had  been  orally  em- 
ployed to  perform  certain  plumbing 
work,  and  during  its  progress  were 
orally  instructed  by  defendant  to  have 


other  necessary  work  done,  and  had 
employed  and  paid  mechanics  to  per- 
form it,  and  upon  the  completion  of  all 
the  work  the  defendant  paid  the  plain- 
tiffs a  sum  of  money  which  they  ap- 
plied upon  their  plumbing  bill,  leaving 
the  other  items  unpaid,  whether  the 
contract  was  entire  in  its  nature,  and 
on  account  of  the  illegal  plumbing 
item  was  unenforceable,  or  with  re- 
spect to  work  other  than  plumbing  it 
was  severable,  and  whether  the  pay- 
ment upon  the  completion  of  the  work 
was  voluntarily  made  upon  the  plurn])- 
ing  bill,  which  might  competently  have 
been  done,  notwithstanding  its  illegal- 
ity, aire  questions  of  fact,  which,  hav- 
ing been  determined  by  a  judgment 
unanimously  afBrmed  by  the  Appellate 
Division,  are  not  reviewable  by  the 
Court  of  Appeals.  Johnston  v.  Dail- 
gren,  166  N.  Y.  354. 

81.  Tisdale  v.  Moore,  8  Hun,  19; 
Gross  V.  Daly,  5  Daly,  540;  Meehan  v. 
Williams,  36  How.  Pr.  73;  McAuley  v. 
Mildrum,  1  Daly,  396. 

82.  Hilton  Bridge  Construction  Co. 
v.  Gouverneur  &  Oswegatchie  R.  R.  Co., 
90  Hun,  584,  35  N.  Y.  Supp.  976,  70 
St.  Rep.  149. 
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2.  Allegation  as  to  moneys  due  from  owner  to  contractor. 

The  complaint  in  an  action  by  a  subcontractor  to  foreclose 
a  mechanic's  lien  should  allege  that  at  the  time  the  lien  was 
filed  or  thereafter  money  was  due  from  the  owners  to  the  con- 
tractor, otherwise  it  fails  to  state  a  cause  of  action.'^  An 
action  to  establish  a  lien  by  a  materialman  cannot  be  sustained 
where  the  complaint  does  not  distinctly  allege  that  there  was 
a  contract  between  the  owners  and  alleged  contractors  or  that 
there  was  any  sum  unpaid  by  the  owners  thereon."  But  it  is 
not  necessary  that  the  complaint  allege  the  exact  amount 
which  is  unpaid  and  due  to  the  contractor;  it  is  sufficient  if 
it  show  that  there  is  due  to  the  contractor  an  amount  equal  to 
the  plaintiff's  claim.*®  The  complaint  in  an  action  to  fore- 
close subcontractor's  lien  is  not  insufficient  as  to  the  con- 
tractor and  subsequent  lienors  because  it  does  not  particularly 
state  the  terms  of  the  principal  contract  and  the  exact  amount 
due  the  contractor  at  the  commencement  of  the  action.*^ 
Where  it  appears  that  the  action  is  for  materials  furnished  to 
a  contractor,  and  there  was  money  due  to  the  contractor  from 
the  owner  when  the  lien  was  filed,  the  defendants  may  show 
that  the  contractor  has  not  completed  his  work  and  may  show 
the  cost  of  completion.*^ 

3.  Allegation  of  snm  unpaid. 

The  complaint  must  state  the  amount  due  to  the  plaintiff.** 
It  need  not,  as  against  the  owner,  allege  that  the  plaintiff's 
claim  or  part  of  it  was  unpaid  at  the  time  the  notice  of  lien 
was  filed,  if  it  show  that  it  or  part  of  it  is  unpaid  at  the  time 
the  action  is  commenced.*' 

4.  Allegation  as  to  consent  of  owner. 

A  complaint  to  foreclose  a  mechanic's  lien  which  contains  no 
averment  that  the  materials  for  which  the  lien  is  claimed  were 

83.  Wood  Maniifacturing  &  Realty  86.  Drennan  v.  The  Mayor,  14  Misc. 
Oo.  V.  Johnstone,  148  App.  Div.  747,  112,  35  N.  Y.  Supp.  244,  69  St.  Rep. 
133  N.  Y.  Supp.  422;   Siegel  v.  Ehrs-       619. 

howsky,  46  Misc.  605,  92  N.  Y.  Supp.  87.  Frazier    v.    McGuckin,    9   N.   Y. 

733;    Gribben  v.  Hoare,   54  Misc.  245,  Supp.  435. 

104  N.  Y.  Supp.  445.  88.  Gribben  v.  Hoare,  54  Misc.  245, 

84.  Eaabe  v.  Squier,  148  N.  Y.  81.  104  N.  Y.  Supp.  445. 

85.  Palmer  Lumber  Co.  v.  Stern,  140  89.  Palmer  Lumber  Oo.  v.  Stern,  140 
App.  Div.  680,  125  N.  Y.  Supp.  594.  App.  Div.  680,  125  N.  Y.  Supp.  594. 
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furnislied  with  the  consent  or  at  the  request  of  the  owner  or  his 
agent,  contractor  or  subcontractor,  or  as  to  who  was  the  owner 
when  the  materials  were  furnished,  or  what  his  relations  were 
with  the  person  to  whom  the  plaintiff  furnished  the  materials, 
or  that  any  of  the  parties  to  the  action  had  any  interest  in  the 
premises  when  the  materials  were  furnished,  is  insufficient.*' 
It  is  sufficient  to  allege  that  the  work  was  performed  and  ' 
materials  furnished  with  the  knowledge  and  consent  of  the 
owner,  but  the  fact  of  such  consent,  when  relied  on,  must  be 
alleged  and  proved.'^ 

Where  the  complaint  in  a  suit  to  foreclose  a  mechanic's 
lien  for  labor  and  materials  furnished  on  the  order  of  the  hus- 
band of  the  owner  does  not  allege  the  existence  of  a  contract 
between  the  plaintiff  and  the  owner,  or  any  liability  on  her 
part  to  the  plaintiff,  judgment  against  her  is  not  warranted.^^ 
A  complaint  which  alleges  that  labor  and  material  were  fur- 
nished for  the  improvement  of  real  property  upon  a  joint 
agreement  by  the  owner  and  her  husband  to  pay  therefor, 
states  a  good  cause  of  action  against  the  husband.^^ 

A  complaint  which  alleges  in  substance  that,  with  the  con- 
sent of  the  defendant,  plaintiff  performed  work,  labor  and 
services  and  furnished  materials  of  specified  value  for  the 
repairing  of  a  chimney,  etc.,  on  the  defendant's  premises, 
states  a  cause  of  action.®* 

5.  Allegation  as  to  performance  of  contract  by  plaintiff. 

The  performance  of  the  terms  of  the  contract,  if  any,  must 
generally  also  be  alleged.'^  If  the  plaintiff  claims  perform- 
ance, and  the  contract  provides  for  an  architect's  certificate 
as  a  condition  precedent  to  payment,  plaintiff,  in  the  absence 
of  such  certificate,  cannot  recover  unless  he  pleads  that  the 
certificate  was  unreasonably  withheld.'^ 

90.  Entenman  v.  Anderson,  106  App.  94.  Kerwin  v.  Post,  120  App.  Div. 
Div.  149,  94  N.  Y.  Supp.  45.  180,  104  N.  Y.  Supp.  1005. 

91.  Ross  V.  Simon,  9  N.  Y.  S'upp.  95.  Dickson  v.  La  Farge,  1  E.  D. 
536,  reversing  8  N.  Y.  Supp.  2;  Riggs  Smith,  722;  Quinn  v.  The  Mayor,  2  E. 
V.  Chap  in,  7  N.  Y.  Supp.  765;  Burkett  D.  Smith,  558;  Jacques  v.  Morris,  2  E. 
V.  Harper,  79  N.  Y.  273.  D.   Smith,  239;   Liegue  v.  Schwartzer, 

92.  Pearce  v.  Kenney,  152  App.  Div.  10  Daly,  547;  Watrous  v.  Elmendorf. 
638,  137  N.  Y.  Supp.  475.  55  How.  Pr.  461. 

93.  Seary  v.  Wegenaar,  120  App.  96.  Dwyer  v.  The  Mayor,  77  App. 
Div.  419,  104  N.  Y.  Supp.  1055.  Div.  224,  79  N.  Y.  Supp.  17. 
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If  plaintiff  relies  upon  excuse  for  non-performance  he  must 
allege  it  in  the  complaint.  If  the  issue  joined  involves  only 
the  question  of  performance,  evidence  tending  to  show  excuse 
for  non-performance  is  properly  excluded.^'' 

Where  plaintiff  claims  that  the  owner  has  been  guilty  of  a 
breach  of  contract,  and  that  by  reason  of  such  breach  plaintiff 
was  excused  from  further  performance,  and  seeks  to  recover 
for  labor  performed  and  materials  furnished  to  the  time  of 
the  breach  upon  a  quantum  meruit,  the  complaint  must  allege 
part  performance,  the  breach  and  a  legal  excuse  for  non- 
performance.^* 

Where  a  complaint  alleged,  and  the  evidence  showed,  that 
plaintiff  was  entitled  to  receive,  according  to  the  terms  of  the 
contract,  payments  up  to  the  time  he  was  permitted  to  work, 
and  that  when  he  stopped  there  was  due  to  him  the  amount 
claimed,  it  was  held  that  the  action  was  not  upon  quantum 
meruit,  requiring  proof  of  the  actual  value  of  the  labor  and 
materials  furnished.'^ 

On  failure  of  the  contractor  to  complete  the  work  by  the 
date  fixed  by  the  contract,  if  the  owner  does  not  insist  upon 
his  strict  legal  rights,  but  permits  the  continuance  of  the  work, 
he  cannot  set  up  the  delay  as  a  defense  to  an  action  on  the 
contract  price,  though  it  may  be  available  as  a  counterclaim.^ 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
which  alleges  that  the  plaintiff  has  completed  the  contract  ex- 
cept certain  work  of  the  value  of  $250,  but  which  fails  to 
allege  an  excuse  for  such  non-performance,  does  not  state  a 
cause  of  action.  A  complaint  seeking  to  foreclose  a  mechanic's 
lien  for  work  done  under  a  contract  providing  for  payment 
by  installments  as  the  work  progressed  fails  to  state  a  cause 
of  action  in  the  absence  of  an  allegation  that  the  work  and 
material  necessary  to  the  first  payment  had  been  done  and 
furnished.^ 

97.  Lindblad  v.  Lynde,  81  App.  Div.       214,  77  N.  Y.  Supp.  497. 

603,  81  N.  Y.  S-upp.  351.  1.  Kenny  v.  Monahan,  53  App.  Div. 

98.  Robinson  v.  Chinese  Charitable  421,  66  N.  Y.  Supp.  10;  affirmed  with- 
Asan.,  47  App.  Div.  69,  62  N.  Y.  Supp.      out  opinion,  169  N.  Y.  591. 

292.  2.  Paturzo   v.    Shuldiner,    125    App. 

99.  Beattys  v.  Searles,  74  App.  Div.      Div.  636,  110  N.  Y.  Supp.  137- 
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6.  Allegation  of  no  other  action  to  recover  debt, 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien, 
whicli  fails  to  state  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  debt  for  which  the  lien  was  filed, 
is  insufficient.*  And,  if  a  judgment  has  been  recovered  upon 
the  debt,  the  complaint  must  allege  the  return  of  the  execu- 
tion unsatisfied.*  Rule  255  of  the  Rules  of  Civil  Practice  which 
requires  that  the  complaint  in  an  action  to  foreclose  a  mort- 
gage upon  real  property  must  state  whether  any  other  action 
has  been  brought  to  recover  any  part  of  the  mortgage  debt, 
etc.,  applies  to  an  action  to  foreclose  a  mechanic's  lien.^ 

An  amendment  of  the  complaint  upon  the  trial  by  inserting 
such  necessary  allegation,  will  be  allowed.® 

Where  a  complaint  in  a  suit  to  foreclose  a  mechanic's  lien 
is  insufficient  because  of  a  failure  to  allege  that  no  other  ac- 
tion or  proceeding  had  been  brought  to  recover  any  part  of 
the  debt,  but  does  contain  all  the  essential  elements  of  a  cause 
of  action  for  work,  labor  and  services  and  for  materials  fur- 
nished, so  that  the  plaintiff  may  still  recover  a  money  judg- 
ment, the  defendant  is  entitled  to  a  jury  trial.  It  is  error  to 
refuse  his  motion  for  such'  trial  and  to  continue  the  case  as 
one  in  equity.' 

A  complaint  for  a  money  judgment  setting  out  a  mechanic's 
lien  and  the  bonding  thereo'f  is  not  defective  because  it  alleges 
that  before  the  commencement  of  the  present  action  the  plain- 
tiff had  coromenced  another,  which  was  still  undetermined, 
against  the  same  defendant  to  recover  the  debt  set  forth  in 
the  complaint,  as  the  other  action  may  have  been  to  recover 
the  debt  which  was  the  foundation  of  the  lien,  plaintiff  being 
entitled  to  sue  for  the  debt  and  secure  his  mechanic's  lien  at 
the  same  time.* 

3.  Abbott  V.  Easton,  122  App.  Div.  v.  National  Fair  &  Exposition  Asso- 
274,  106  N.  Y.  Supp.  970;  Baohmann  ciation,  172  App.  Div.  581,  168  N.  Y. 
V.  Spinghel,  164  App.  Div.  725,  149  Supp.  1070;  Kalt  Lumber  Co.  v.  Du- 
N.  Y.  Supp.  610;  Dahl  v.  Levenberg,  pignac,  150  App.  Div.  400,  134  N.  Y. 
172  App.  Div.  919,  157  N.  Y.  Supp.  14.  Supp.   1098;    Schultz  v.  Teichman  En- 

4.  Barbig  v.  Kick,  25  Civ.  Pro.  R.  62,  gineering  &  ConBtniction  Co.,  79  Misc. 
35  N.  Y.  Supp.  676.  357,  140  N.  Y.  Supp.  429. 

5.  Weaver  Hardware  Co.  v.  Solomo-  7.  Schwartz  v.  Klar,  144  App.  Div. 
vitz,  98  Misc.  413,  163  N.  Y.  Supp.  121.  37,  128  N.  Y.  Supp.  830. 

6.  Douglass  V.  Carlin  Construction  8.  Power  v.  Chiward.  Const.  Co.,  39 
Co.,  149  App.  Div.  856,  134  N.  Y.  Supp.  Misc.  707,  80  N.  Y.  Supp.  950. 

709;  aff'd,  210  N.  Y.  581;  Gates  &  Co. 
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7.  Allegation  as  to  time  of  commencement  of  action. 

The  complaint  ia  action  to  foreclose  a  mechanic's  lien  upon 
a  municipal  iniprovement  need  not  allege  that  the  action  was 
commenced  within  three  months  of  the  filing  of  notice  of  lien.' 
A  complaint  need  not  allege  that  notice  of  the  pendency  of  the 
action  was  filed  within  a  year  after  the  notice  of  lien.  It  is 
sufficient  to  have  that  fact  appear  from  the  recitals  in  the 
judgment.^** 

8.  Joinder  of  causes. 

A  complaint  which  alleges  that  part  of  the  consideration 
for  a  huilding  contract  was  to  be  paid  by  a  conveyance  of  a 
portion  of  the  premises  does  not  unite  two  causes  of  action, 
and  the  request  for  the  specific  i)erformance  of  the  agreement 
may  be  disregarded."^  Where  the"  complaint  contains  allega- 
tions of  the  fraudulent  conveyance  of  the  property  and  a 
prayer  that  such  conveyance  may  b^  declared  void,  there  is 
no  misjoinder  of  causes  of  action.^ 

9.  Variance. 

A  proceeding  to  foreclose  mechanics'  liens,  like  other  ac- 
tions, must  foUow  the  pleadings  or  at  least  the  theory  of  the 
trial  and  the  requests  submitted.^^  An  error  in  a  complaint 
in  naming  the  members  of  the  firm  defendants,  is  not  material, 
where  a  personal  judgment  is  taken  only  against  the  party 
who  executed  the  building  contract." 

Where  the  complaint  in  an  action  to  foreclose  a  mechanic's 
lien  proceeds  on  the  theory  that  the  contract  between  plaintiff 
and  the  principal  contractor  came  to  an  end  by  reason  of  the 
latter 's  refusal  to  permit  plaintiff  to  continue  the  work,  and 
involves  the  claim  that  plaintiff  was  justified  in  rescinding 
the  contract  and  did  rescind  it,  and  the  action  is  not  upon  the 
contract,  but  for  the  reasonable  value  of  the  work  done  and 
materials  furnished  down  to  the  date  of  the  termination  of 
the  contract,  while  the  notice  of  lien  proceeds  upon  the  theory 

9.  Eomeo   v.   City   of  Yonkers,   126      143  App.  Div.  579, 127  N.  Y.  Snpp.  1072. 
App.   Div.  402,   110  N.  Y.  Supp.   724;  12.  Tisdale  v.  Moore,  8  Hun,  19. 
BifPd,  196  N.  Y.  546.  18.  Caae  &  Son,  Mfg.  Co.  v.  Young 

10.  Gasa   v.    Souther,   46   App.   Div.      Improvement    Corporation,    181    App. 
256,  61  N.  Y.  Supp.  305;  aflSrmed  with-      Div.  740,  168  N.  Y.  Supp.  1025. 

out  opinion,  167  N.  Y.  604.  14.  Fischer    v.    Jordan,    66    N.    Y. 

11.  People  ex  rel.  St.  Clair  v.  Davis,      Supp.  286. 
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that  the  contract  remained  in  force  after  the  plaintiff  aban- 
doned the  work,  and  claims  the  whole  sum  mentioned  in  the 
contract,  a  judgment  foreclosing  the  lien  will  be  reversed.^ 

10.  Amendment. 

An  amendment  of  the  complaint  to  conform  to  proof  is  dis- 
cretionary with  the  court,  the  action  being  equitable  in  its 
nature.^®  The  power  of  the  court  to  amend  pleadings  is  the 
same  as  under  the  Civil  Practice  Act."  Where  a  contract 
provides  that  the  owner  may  request  any  alterations,  and  that 
the  same  shall  not  avoid  the  contract,  it  is  proper  on  the  trial 
to  permit  an  amendment  of  the  complaint,  which  has  alleged 
performance  of  the  contract,  so  as  to  show  modifications 
thereof  at  the  owner's  request.^* 

11.  Bill  of  particulars. 

Where  the  complaint  alleges  the  waiver  by  defendant  of 
certain  provisions  of  the  contract,  the  defendant  is  entitled  to 
a  bill  of  particulars  specifying  the  acts  or  statements  upon 
which  the  alleged  waiver  is  predicated." 

12.  Form  of  complaint  by  materialman. 

NEW  YORK  SUPREME  COURT— New  York  County. 


John   P.   Kane   Company,   Plaintiff, 

vs. 
Francis  S.  Kinney,  Andrew  J.  Rob- 
inson, Clarence  L.  Smith,  "Wil-. 
LiAM  C.  W.  Child,  Thomas  F.  Mc- 
Laughlin, Charles  N.  Talbot,  as 
Assignee  of  Andrew  J.  Robinson, 
for  the  Benefit  of  Creditors, 

Defendants. 


174  N.  Y.  69. 


The  plaintiff,  complaining  of  the  defendant  herein,  respectfully 
shows  to  this  court  and  alleges : 


16.  Borkstrom  v.  Kyan,  138  App. 
0iv.  183,  122  N.  Y.  Supp.  878. 

IG.  Uvalde  Asphalt  Paving  Co.  v. 
City  of  New  York,  191  N.  Y.  244;  re- 
versing, 113  App.  Div.  916,  lOO  N.  Y. 
Supp.  1147. 

17.  Gambling  v.  Haight,  58  N.  Y.  623. 


18.  Poerschke  v.  Horowitz,  84  App. 
Div.  443,  82  N".  Y.  Supp.  742;  affirmed 
without  opinion,  178  N.  Y.  601. 

19.  Fox  V.  Davison,  44  App.  Div.  283, 
60  N.  Y.  Supp.  678,  affirmed  167  N.  Y. 
603. 
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First.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
■was  and  now  is  a  domestic  corporation  organized  under  the  laws  of 
the  State  of  New  York. 

Second.  That  at  all  the  times  hereinafter  mentioned  the  defend- 
ant, Andrew  J.  Eobinson,  was  doing  business  in  the  city  of  New  York, 
as  a  builder  and  contractor,  under  the  name  of  Robinson  &  Wallace. 

Third.  That  prior  to  the  month  of  February,  1900,  the  said  de- 
fendant, Robinson,  under  his  said  business  name,  made  and  executed 
a  written  contract  with  the  said  defendant,  Francis  S.  Kinney,  the 
owner  of  the  premises  hereinafter  described,  whereby  the  said  Robin- 
son agreed  to  furnish  and  provide  all  the  labor  and  materials  for  and 
towards  the  erection  of  a  certain  building  upon  the  following  described 
lot  of  land,  to  wit : 

(Here  insert  description.) 

And  for  greater  certainty,  plaintiff  begs  leave  to  refer  to  said  con- 
tract and  to  make  same  a  part  of  this  complaint. 

Fourth.  That  thereafter  the  said  defendant  contractor  duly  per- 
formed all  the  conditions  of  said  contract  on  his  part,  and  so  far  com- 
pleted the  same  as  to  become  entitled  and  he  was  entitled  at  the  time 
of  the  filing  of  the  notice  of  claim  by  the  plaintiff'  herein,  and  prior 
to  the  commencement  of  this  action,  to  receive  thereon  a  sum  in 
excess  of  the  amount  of  plaintiff's  claim  herein  and  hereafter  set  forth. 

Fifth.  That  on  or  about  the  2d  day  of  February,  1900,  the  plain- 
tiff entered  into  a  contract  with  the  defendant  Robinson,  contractor 
as  aforesaid,  whereby  plaintiff  agreed  to  furnish  to  defendant  certain 
materials  for  uses  in  said  building  at  agreed  prices,  amounting  in  the 
aggregate  to  the  sum  of  $665.70. 

Sixth.  That  in  pursuance  of  and  in  conformity  with  said  last- 
mentioned  contract,  the  plaintiff  did,  between  the  ninth  day  of  Feb- 
ruary, 1900,  furnish  certain  materials  for  same,  consisting  of  brick 
and  cement,  amounting  to  the  agreed  price  of  $665.70  as  aforesaid. 
That  the  said  materials  were  actually  delivered  and  used  in  the  con- 
struction of  the  said  building,  with  the  knowledge  and  consent  of  the 
defendant  Kinney,  the  owner  of  the  said  premises. 

Seventh.  That  the  plaintiff  has  not  received  anything  on  account 
of  the  said  materials  furnished  and  that  on  the  8th  day  of  March, 
1900,  there  remained  due  to  the  plaintiff  by  reason  thereof  the  sum 
of  $665.70,  which  said  sum  is  now  due  and  owing  to  the  plaintiff, 
with  interest  thereon  from  the  said  8th  day  of  March,  1900. 

Eighth.  That  on  the  8th  day  of  March,  1900,  and  within  ninety 
days  after  the  doing  of  the  work  and  the  furnishing  of  the  materials 
aforesaid,  the  plaintiff  filed  a  notice  of  lien  in  writing  in  the  office 
of  the  clerk  of  the  county  of  New  York,  in  which  county  the  property 
against  which  the  lien  is  asserted  is  situated ;  that  said  notice  of  lien 
contained  the  names  and  residences  of  the  lienors,  this  plaintiff,  the 
name  of  the  owner  of  the  real  property  against  whose  interest  therein 
a  lien  is  claimed,  and  the  interest  of  the  owner  so  far  as  known  to 
the  lienor,  the  name  of  the  person  by  whom  the  lienor  was  employed 
and  to  whom  it  furnished  the  said  materials,  to  wit,  the  defendant 
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Robinson,  with  whom  the  plaintiffs  contract  was  made;  the  materials 
furnished  and  the  agreed  price  thereof;  the  amount  unpaid  to  said 
lienor  for  such  materials;  the  time  when  the  first  and  last  items  of 
materials  were  furnished ;  and  finally  the  property  subject  to  the  lien, 
with  a  description  thereof,  sufficient  for  identification,  with  its  locar 
tion  by  street  and  number ;  that  said  notice  of  lien  was  duly  verified 
by  said  lienor,  and  complied  in  all  respects  with  the  requirements  of 
the  statutes  of  the  State  of  New  York,  and  that  on  the  said  8th  day 
of  March,  1900,  the  said  lien  was  duly  entered  and  docketed  by  the 
said  clerk  in  the  lien  docket  kept  in  his  office.  Plaintiff  annexes 
hereto  a  copy  of  said  notice  of  lien  and  makes  the  same  a  part  of  this, 
its  complaint. 

Ninth.  That  thereafter  and  within  ten  days  after  the  filing  of  said 
notice  of  lien  as  aforesaid,  a  copy  thereof  was  duly  personally  served 
upon  the  defendant  Frank  S.  Kinney,  as  owner,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided. 

Tenth.  That  on  the  8th  day  of  March,  1900,  the  defendant  Eobin- 
son,  made  and  executed  to  the  defendant  Charles  N.  Talbot,  a  general 
assignment  of  all  his  property  for  the  benefit  of  creditors,  which  said 
assignment  was  on  the  same  day  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York. 

Eleventh.  And  on  information  and  belief,  that  the  defendants 
Clarence  L.  Smith,  William  C.  W.  Child  and  Thomas  McLaughlin, 
each  have  or  claim  to  have  some  interest  in  or  lien  upon  the  premises 
above  described,  but  plaintiff  alleges  that  such  interest  or  lien,  if  any, 
is  not  prior  to  that  of  this  plaintiff. 

Twelfth.  That  no  action  has  been  brought  by  the  plaintiff  to  re- 
cover any  part  of  the  debt  due  to  him. 

Wherefore,  plaintiff  demands  judgment : 

1.  That  it  be  adjudged  to  have  a  lien  on  said  premises  for  the  sum 
of  $665.70  with  interest  thereon  from  the  8th  day  of  March,  1900. 

2.  That  the  defendants  and  all  persons  claiming  under  them  be 
forever  foreclosed  of  aU  equity  of  redemption  or  other  interest  in  said 
premises. 

3.  That  said  premises  be  sold  as  provided  by  law  and  that  from 
the  proceeds  of  such  sale  plaintiff  be  paid  the  amount  of  its  lien  as 
aforesaid,  and  interest,  with  the  expenses  of  sale  and  costs  of  this 
action. 

4.  That  plaintiff  have  a  judgment  for  any  deficiency  that  may  then 
remain  against  the  said  defendant  Andrew  J.  Robinson. 

5.  That  plaintiff  have  such  further  judgment,  decree  or  order  as 
may  be  necessary  to  protect  its  rights  in  the  premises. 

J.  WOOLSEY  SHEPARD, 
Plaintiff's  Attorney. 
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J.  Answer. 

1.  In  general. 

Each  defendant  who  is  made  a  party  must  set  up  the  facts 
showing  his  right  to  a  lien  upon  the  premises.^  The  defend- 
ants are  not  required  to  serve  their  answers  on  the  owner  of 
the  property  in  order  to  be  entitled  to  continue  the  action 
after  settlement  of  the  plaintiff's  claim.^  Under  a  complaint 
alleging  that  plaintiffs  furnished  all  the  materials  to  the 
building,  where  the  answer  is  a  general  denial,  a  defendant 
may  show  certain  materials  and  lumber  were  furnished  by 
her.=^ 

The  failure  of  the  contractor  to  obtain  a  permit  from  the 
building  department  for  the  construction  of  ovens  he  agreed 
to  put  in  defendant's  buUding  is  no  defense  to  an  action  to 
foreclose  a  lien  therefor.^ 

An  allegation  in  an  answer  by  the  holder  of  a  prior  me- 
chanic's lien,  who  is  defendant  in  a  suit  to  foreclose  a  junior 
mechanic's  lien,  that  the  prior  lienholder  was  employed  by 
the  contractor  on  behalf  of,  and  as  agent  of,  the  owner,  which 
allegation  was  merely  for  the  purpose  of  showing  that  the 
work  was  done  with  the  knowledge  of  the  owner,  was  properly 
stricken  out.^ 

A  lienor  who  has  satisfied  a  lien  under  an  agreement  to  take 
a  percentage  of  payments  to  become  due  to  a  contractor,  has 
no  defense  to  a  mortgage  subsequently  given  on  the  premises 
in  place  of  one  given  prior  to  "filing  the  lien.* 

2.  Another  action  pending. 

The  pendency  of  an  action  brought  by  the  owner  of  premises 
against  a  building  contractor  for  breach  of  the  contract 
affords  no  defense  to  an  action  brought  by  the  contractor  to 
foreclose  a  mechanic's  lien.^  The  defense  of  another  action 
pending  is  not  available  in  an  action  on  a  bond  given  to  dis- 
charge a  lien,  where  the  other  action  may  be  one  to  recover  the 

20.  Hill  V.   Flatbush  Consumers'  Ice      613,  44  N.  Y.  Supp.  694. 

Co.,  143  App.  Div.  559,  127  N.  Y.  Supp.  24.  New  Jersey  Steel  &  Iron  Co.  t. 

961.  Robinson,  74  App.  Div.  481,  77  N.  Y. 

21.  Wilson    V.    Niagara    City    Land  Supp.  547;  reversed,  178  N.  Y.  632. 
Co.,  79  Hun,  162,  61  St.  Rep.  374,  29  85.  Sheldon  v.  Palliser,  23  App.  Div. 
N.  Y.  Supp.  517.  191,  48  N.  Y.  Supp.  770. 

22.  Close  V.  Clark,  9  N.  Y.  Supp.  538.  28.  Smith    v.    Fleischman,    23    App. 
2X  Duhrkop  v.  White,  15  App.  Div.      Div.  355,  48  N.  Y.  Supp.  234. 
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debt  whicli  is  the  foundation  of  the  lien  since  both  remedies 
can  be  pursued  by  different  actions.^ 

3.  Controversies  between  co-defendants. 

The  statute  provides  that  controversies  between  codefend- 
dants  shall  be  determined.  And  where  the  answer  of  one  de- 
fendant makes  a  claim  upon  a  codef  endant  rather  than  upon 
the  plaintiff,  the  answer  is  in  effect  in  the  nature  of  a  com- 
plaint to  which  the  codefendant  may  interpose  an  answer 
which  claimant  will  be  required  to  receive.  Such  a  claim 
against  a  codefendant  is  not  an  allegation  of  new  matter  in 
an  answer  to  which  a  reply  is  not  required  upon  the  ground 
that  it  is  deemed  to  be  controverted.^ 

4.  Supplementary  answer. 

Where  the  lien  is  discharged  after  issue  has  been  joined, 
the  proper  course  is  to  file  a  supplemental  answer  setting  up 
that  fact.^  A  contractor,  defendant  in  an  action  to  foreclose 
a  mechanic's  lien,  should  be  granted  leave  to  serve  a  supple- 
mental answer  showing  that  subsequent  to  the  service  of  his 
original  answer  a  prior  trial  had  resulted  in  a  judgment  dis- 
missing the  complaint  as  to  the  owner,  that  the  plaintiff  had 
failed  to  appeal  therefrom,  and  that  the  owner  had  subse- 
quently paid  the  contractor  a  balance  due,  for  said  facts  will 
be  a  complete  defense  unless  the  plaintiff  can  establish  that 
the  money  paid  was  impressed  with  a  trust  for  his  benefit.^* 

5.  Connterclaim. 

The  answer  may  set  up  counterclaim  as  between  the  con- 
tractor and  subcontractor  and  as  between  the  owner  and  the 
contractor.'^  A  defendant  sought  to  be  charged  with  deficiency 
may  set  up  a  counterclaim  arising  out  of  another  contract  be- 
tween him  and  the  plaintiff.^^  But,  a  counterclaim  based  upon 
false  representations  cannot  be  interposed  in  an  action  to  fore- 
close a  lien.^    In  an  action  by  subcontractors  to  foreclose  a 

27.  Power    v.    Oniward    Construction      Supp.  507. 

Co.,  39  Misc.  707,  80  N.  Y.  Supp.  950.  31.  Hoyt    v.    Miner,     7    Hill,     525; 

28.  Mellen  v.  Athens  Hotel  Co.,  U9  Miner  v.  Hoyt,  4  Hill,  193;  Owens  v. 
App.  Div.  534,  133  N.  Y.  Supp.  1079.  Eckerson,  1  E.  D.  Smith,  691. 

29.  Bulkley  v.  Kimball,  19  N.  Y.  32.  Valett  v.  Baker,  129  App.  Div. 
Supp.  672,  46  St.  Rep.  543.  514,  114  N.  Y.  Supp.  214. 

30.  Van  Kannel  Revolving  Door  Co.  33.  Marshall  v.  Cohen,  11  Misc.  397,. 
V.  Sloane,  122  App.  Div.  613,  107  N.  Y.  32  N.  Y.  Supp.  283,  65  St.  Rep.  310. 
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lien  filed  by  them  for  the  balance  due  from  the  principal  con- 
tractors, to  which  the  principal  contractors,  the  owner  of  the 
premises  and  the  surety  on  the  bond  given  to  discharge  the 
lien,  are  parties,  the  principal  contractors  may  set  up  a  coun- 
terclaim against  plaintiffs  arising  out  of  the  breach  by  them 
of  another  contract  between  the  parties.^^ 

In  an  action  by  contractors  to  foreclose  a  mechanic's  lien, 
a  counterclaim  interposed  by  the  oAvner  for  damages  alleged 
to  have  resulted  to  him  from  the  failure  of  the  contractors  to 
complete  the  building  within  the  time  specified  by  the  contract 
cannot  be  sustained,  where  changes  in  the  work,  which  caused 
the  delay,  were  made  at  the  suggestion  of  the  architect  with 
the  approval  of  the  owner,  and  the  conduct  of  the  parties 
shows  that  time  was  not,  in  their  contemplation,  of  the  essence 
of  the  contract.'^ 

An  assignee  of  a  mechanic's  lien  who  takes  the  assignment 
after  the  original  building  contract  has  been  terminated  Avith- 
out  fault  of  his  assignor  does  not  take  it  subject  to  any  equities 
arising  upon  subsequent  new  and  independent  contracts  be- 
tween the  original  parties,  though  they  relate  to  the  same 
subject-matter;  and  the  owner  cannot,  in  an  action  to  fore- 
close the  lien,  set  off  damages  sustained  by  the  contractor's 
breach  of  the  new  contract.^ 

In  an  action  to  foreclose  a  mechanic's  lien  brought  by  a 
subcontractor,  a  counterclaim  is  improper  which  alleges  that 
after  the  plaintiff  had  entered  upon  the  performance  of  the 
subcontract  it  began  to  annoy  and  injure  the  defendant  con- 
tractor and  filed  a  mechanic's  lien  for  the  purpose  of  injuring 
the  defendant's  credit,  and  after  the  lien  was  discharged  filed 
others  for  the  same  purpose,  and  circulated  false  statements 
that  the  defendant  lacked  financial  responsibility  for  the  pur- 
pose of  injuring  it,  etc.  Such  counterclaim  does  not  set  forth 
a  cause  of  action  on  contract,  nor  matters  which  arose  out  of 
the  contract  or  transactions  set  forth  in  the  complaint  or  con- 
nected with  the  subject  of  the  action." 

34.  Cody  V.  Tuni  Verein,  48  App.  Church  of  Greenfield,  164  N.  Y.  115; 
Div.  279,  64  N.  Y.  Supp.  219;  affirmed  affg,  32  App.  IMv.  489,  53.  N.  Y.  Supp. 
without  opinion,  169  N.  Y.  591.  145. 

35.  Kenny  v.  Monahan,  53  App.  Div.  37.  Uvalde  Asphalt  Paving  Co.  t. 
421,  66  N.  Y.  Supp.  19;  aflBrmed  with-  Morgan  Contracting  Co.,  120  App.  Div. 
out  opinion,  169  N.  Y.  591.  498,  104  N.  Y.  Supp.  1118. 

36.  Lawrence       v.        Congregational 
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An  owner  cannot  counterclaim  against  the  subcontractor, 
which  is  under  no  contract  obligation  to  him,  without  having 
his  damages  fixed  as  between  himself  and  the  general  con- 
tractor and  introducing  in  evidence  the  contract  between 
them.'* 

In  an  action  against  two  joint  obligors,  a  counterclaim  in 
behalf  of  one  of  them  only  is  not  properly  pleaded;  and  this 
objection  may  be  urged  by  the  plaintiff  even  without  a  reply .^ 

When  a  counterclaim  has  been  interposed,  it  is  discretionary 
with  the  court  whether  to  permit  the  plaintiff  to  discontinue 
the  action.^" 

6.  Form  of  answer  by  defendant  furnishing  labor  and  materials. 
NEW  YOEK  SUPREME  COURT— New  Yoek  County. 


John  P.  Kane   Company,   Plaintiff, 

vs. 

Peancis  S.  Kinney,  Andrew  J.  Rob-  }■  174  N.  Y.  69. 
INSON,  Cl.\eence  L.  Smith  et  al.. 
Defendants. 


The  defendant,  William  C.  W.  Child,  answering  the  complaint  of 
the  plaintiff  herein  by  his  attorney,  George  V.  Brower,  respectfully 
shows  to  this  court,  upon  information  and  belief : 

I.  Defendant  admits  the  allegations  contained  in  paragraphs  1,  2 
and  10  of  the  complaint. 

II.  The  defendant  denies  that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegations  contained  in 
paragraphs  three,  four,  five,  six,  seven,  eight,  nine  and  eleven,  except 
that  defendant  admits  that  on  or  about  the  8th  day  of  March,  1900, 
the  plaintiff  filed  a  notice  of  lien  in  writing  in  the  clerk 's  office  of  the 
county  of  New  York  against  the  real  property  described  in  the 
complaint.  ' 

III.  Defendant  further  answering  for  the  purpose  of  foreclosing 
the  mechanic's  lien  hereinafter  mentioned,  alleges  as  follows:  The 
defendant  repeats  and  alleges  all  and  singular  the  allegations  and 
statements  in  paragraphs  one  and  two  of  the  complaint,  as  fully  as  if 
the  same  were  here  specifically  set  forth,  and  alleges  that  Prank  S. 
Kinney  is  the  owner  of  the  real  property  described  in  the  complaint 
which  description  the  defendant  repeats  and  alleges,  and  against  whose 
interest  the  mechanic's  lien  hereinafter  mentioned  was  filed. 

38.  Phoenix    Iron    Co.    v.  Metropole  Div.  459,  118  N.  Y.  Supp.  25. 
Construction   Co.,   125   App.  Div.   479,  40.  Willetts  v.   Browning,    198  App. 
109  N.  Y.  Supp.  858.  Div.  551,  190  N.  Y.  Supp.  606. 

39.  Thomas    r.    Noonan,  13.?    App. 
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IV.  That  heretofore  and  between  the  9th  day  of  February,  1900, 
and  the  6th  day  of  March,  1900,  at  the  special  instance  and  request 
of  the  defendant  Andrew  J.  Robinson,  this  defendant  performed  cer- 
tain labor  for  said  defendant  and  sold  and  delivered  to  said  defend- 
ant certain  materials  consisting  of  beams,  columns,  girders,  doors, 
stable  fixtures,  bridle  irons,  etc. 

V.  That  the  same  were  of  the  price  and  reasonably  worth  the  value 
of  $604.60,  which  the  defendant  Andrew  J.  Robinson,  promised  and 
agreed  to  pay  therefor,  and  that  no  part  thereof  has  been  paid  though 
payment  thereof  has  been  duly  demanded. 

VI.  That  said  materials  and  labor  were  furnished  for  the  improve- 
ment of  the  real  property  herein  and  in  the  complaint  mentioned,  and 
in  and  for  the  erection  and  construction  of  the  buildings  thereon,  and 
were  so  furnished  with  the  consent,  knowledge  and  approval  of  the 
owner  thereof,  the  defendsuit  Frank  S.  Kinney. 

VII.  That  by  reason  of  the  premises  the  defendant  Andrew  J.  Rob- 
inson, was  at  the  time  of  filing  and  docketing  by  this  defendant  of  the 
mechanic's  lien  hereinafter  mentioned,  indebted  to  this  defendant  in 
the  sum  of  six  hundred  and  four  doUars  and  sixty  cents  ($604.60), 
of  which  the  sum  of  four  hundred  seventy-one  and  00/100  ($471.00) 
dollars  has  since  been  paid,  leaving  a  balance  due  this  defendant  of 
one  hundred  thirty-three  and  60/100  ($133.60)  dollars  and  interest 
since  the  8th  day  of  March,  1900. 

VIII.  That  on  or  about  the  8th  day  of  March,  1900,  and  within 
ninety  days  after  the  final  furnishing  of  the  materials  and  labor  afore- 
said, this  defendant  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  New  York,  where  the  real  property  aforesaid  is  situated,  a  notice 
of  lien  in  writing,  which  said  notice  of  lien  did  state  the  name  and 
residence  of  the  lienor,  the  name  of  the  owner  of  real  property  against 
whose  interest  the  lien  is  claimed  and  the  interest  of  the  owner  so  far 
as  known  to  the  lienor,  the  name  of  the  person  to  whom  the  lienor  fur- 
nished the  materials  and  labor,  the  materials  and  labor  furnished  and 
the  agreed  price  and  value  thereof,  and  amount  unpaid  to  the  lienor 
for  such  materials  and  labor,  the  time  when  the  first  and  last  materials 
and  labor  were  furnished  and  performed,  the  property  subject  to  the 
lien  with  a  description  thereof  sufficient  for  identification  together 
with  the  street  number,  which  said  notice  of  lien  was  duly  verified  by 
the  agent  of  the  lienor,  this  defendant,  and  which  said  notice  of  lien 
complied  in  all  respects  with  the  statutes  of  the  State  of  New  York, 
providing  for  the  filing  of  mechanic 's  liens,  and  that  on  said  day  said 
lien  was  duly  entered  and  docketed  by  said  county  clerk  in  the  lien 
docket  kept  in  said  office,  and  that  within  ten  days  after  filing  thereof, 
this  defendant  caused  a  copy  thereof  to  be  duly  served  on  said  owner. 

IX.  That  said  lien  has  not  been  paid,  cancelled  or  discharged,  and 
that  no  proceeding  at  law  or  in  equity  has  ever  been  brought  to  re- 
cover any  part  of  said  claim. 

X.  That  the  plaintiff  and  all  the  defendants  except  the  defendant 
Charles  N.  Talbot,  have  or  claim  to  have  some  interest  or  lien  upon 
said  premises,  which  interest  or  lien,  if  any,  is  subordinate  to  the  lien 
of  this  defendant. 
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Wherefore,  this  defendant  demands  judgment : 

1st.  That  the  court  adjust  and  determine  the  equities  of  all  the 
parties  to  this  action,  and  the  order  of  the  priority  of  the  different 
liens. 

2d.  That  this  defendant  be  adjudged  to  have  a  valid  lien  upon  said 
premises  for  the  sum  of  one  hundred  and  thirty-three  dollars  and 
60/100  ($133.60),  with  interest  as  aforesaid,  and  that  said  premises 
be  sold  according  to  law,  and  the  proceeds  applied  to  the  payment  of 
the  lien  of  this  defendant  with  interest  as  aforesaid  together  with  the 
expenses  of  this  sale  and  the  costs  of  this  action,  and  that  the  plaintiff 
and  all  the  defendants  and  all  persons  claiming  under  them  be  barred 
and  foreclosed  of  all  right,  title,  interest,  lien  or  equity  of  redemption 
in  said  lands  and  premises,  and  that  this  defendant  have  judgment 
against  Andrew  J.  Robinson,  for  any  deficiency  that  may  then  remain 
due  after  said  sale. 

3d.  That  this  defendant  may  have  such  other  and  further  relief 
as  to  the  court  mav  seem  just. 

GEORGE  V.  BROWBR, 
Attorney  for  Defendant. 

1 
K.  Lis  pendens. 

The  plaintiff  must  commence  Ms  action  to  foreclose  his  lien 
within  the  prescribed  period  after  the  filing  of  the  lien  and 
must  also  file  a  lis  pendens,  or  his  lien  is  discharged.  But  the 
failure  to  file  a  lis  pendens  is  no  objection  to  the  recovery 
where  the  owner  pays  the  entire  amount  remaining  unpaid 
into  court.*"^  Where,  within  three  months  of  the  filing  of  a 
notice  of  lien  for  work  done  and  materials  furnished  for  a 
public  improvement,  an  action  to  foreclose  the  lien  was  brought 
and  a  lis  pendens  filed,  the  lien  of  a  defendant  who  files  an 
answer  prior  to  the  expiration  of  three  months  from  the  date 
of  the  filing  of  his  notice  of  lien  is  protected,  though  he  did 
not  file  a  lis  pendens  in  his  own  behalf.*^  A  delay  of  one  year 
in  proceeding  in  an  action,  after  the  complaint  has  been  dis- 
missed, as  against  the  owner,  is  unreasonable  neglect  to  pro- 
ceed within  section  123  of  the  Civil  Practice  Act  which  en- 
titles the  owner  to  an  order  cancelling  the  lis  pendens.^ 

41.  Bates'  v.  Trustee  of  the  Masonic  42.  Coleman    &    Kraua   v.   Board   of 

Hall  and  Asylum  Fund,   7  Misc.   609,  Education,    77    Misc.    504,    136    N.   Y. 

27  N.  Y.  Supp.  951,  58  St.  Rep.  790;  Supp.  1054. 

aff'd,  88  Hun,  236,  34  N.  Y.  Supp.  598;  43.  Townsend  v.  Work,  79  Hun,  381, 

reversed,   157   N.   Y.   322;    Sheffield  v.  61  St.  Rep.  497,  29  N.  Y.  Supp.  791; 

Robinson,    73   Hun,    173,    57    St.    Rep.  appeal  dismissed,  144  N.  Y.  643. 
146,  25  N.  Y.  Supp.  1098. 
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L.  Trial  of  issues. 

1.  By  court. 

An  action  to  foreclose  a  mechanic's  lien  is  equitable  in  its 
nature  and  hence  is  triable  by  the  court  without  a  jury.^*  This 
is  true,  although  an  undertaking  had  been  given  to  discharge 
the  lien  and  the  sureties  on  the  undertaking  are  parties  de- 
fendant.*^ The  equitable  character  of  a  suit  to  foreclose  a 
mechanic's  lien,  triable  by  the  court  without  a  jury,  is  not 
changed  by  the  release  of  the  realty  from  the  lien  by  the  sub- 
stitution, before  trial,  of  money  deposited  in  court,  nor  by  the 
substitution  of  personal  responsibility  in  place  of  the  money.*^ 
The  provision  of  the  Lien  Law  that  actions  thereunder  shall 
be  tried  in  the  same  manner  as  actions  for  foreclosure  of  mort- 
gages is  not  violative  of  the  Constitution.*^ 

But,  where  the  validity  of  the  lien  is  controverted  and  there 
is  danger  that  a  personal  judgment  may  go  against  the  de- 
fendant, the  defendant  is  entitled  to  have  issues  framed  and 
sent  to  a  jury  as  matter  of  right  under  sections  424  and  429 
of  the  Civil  Practice  Act,  or  in  the  event  the  court  on  the  trial 
of  the  issues  determines  that  the  lien  is  invalid,  an  interlocu- 
tory judgment  to  that  effect  should  be  entered  and  the  remain- 
ing issues  sent  to  a  jury,  where  notice  has  been  given  or  de- 
mand made  that  in  that  event  a  jury  trial  is  desired ;  and  if 
no  such  notice  or  demand  is  made  the  right  to  a  jury  trial  will 
be  deemed  to  have  been  waived.** 

2.  Framing  issues. 

If  a  defendant  wishes  a  jury  trial  upon  an  issue  of  fact,  he 
should  apply  to  the  court  to  frame  issues.*'  Neither  party 
has  a  right  to  a  jury  trial  except  as  to  such  issues  as  may  be 
framed  and  sent  to  a  jury.^    A  motion  for  a  jury  trial  of 

44.  Kenney  v.  Apgar,  93  N.  Y.  550;  a.S'g,  86  Hun,  182,  33  N.  Y.  Supp.  343. 
Biggs  V.  Shannon,  27  Abb.  N.  C.  456,  48.  Hawkins  v.  Mapes-Reeve  Con- 
21  CSv.  Pro.  R.  434,  16  N.  Y.  Supp.  struction  Co.,  82  App.  Div.  72,  81  N.  Y. 
939,  44  St.  Rep.  365.  Supp.  794;  aff'd,  178  N.  Y.  236;  Steu- 

45.  Gersmann  v.  Walpole,  79  Misc.  erwald  t.  Gill,  85  App.  Div.  605,  83 
49,  139  N.  Y.  Supp.  1.  N".  Y.  Supp.  396. 

46.  Valett  v.  Baker,  129  App.  Div.  49.  Schillinger  Fire  Proof  Cement  & 
514,  114  N.  Y.  Supp.  214.  Asphalt  Co.  v.  Amott,  152  N.  Y.  584. 

47.  Schillinger  Fire  Proof  Cement  &  50.  Kenney  v.  Ajpgar,  93  N.  Y.  550. 
Asphalt  Co.  V.  Amott,  152  N.  Y.  584; 
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issues  raised  by  counterclaims  must  be  made  within  ten  days 
after  issue  is  joined."  Where  the  issues  are  framed  and  sent 
to  a  jury,  the  findings,  on  application  to  the  court  for  final 
judgment  or  on  appeal,  may  be  disregarded,  and  judgment 
may  be  given  on  the  merits  as  in  equity  cases.^^ 

3.  Beference. 

The  action  may  properly  be  sent  to  a  referee  when  the  owner 
sets  up  payments  and  the  trial  will  require  the  examination 
of  a  long  account,  and  in  such  case  the  reference  may  be  as  to 
the  entire  matter  in  controversy.^'  This  is  true,  although  there 
are  other  issues  of  fact  not  relating  to  the  account."  Where 
the  evidence  is  conflicting  both  as  to  the  terms  of  the  contract 
and  adequate .  performance  of  the  work,  the  findings  of  the 
referee  thereon  will  not  be  disturbed.^ 

i.  Trial  of  counterclaim. 

A  defendant  asserting  a  counterclaim  may  be  entitled  as  a 
matter  of  right  to  a  jury  trial  of  the  issues  created  thereby.^ 

M.  Stay  of  action. 

An  action  to  foreclose  a  mechanic's  lien  will  be  stayed  pend- 
ing the  determination  of  a  prior  action  brought  by  the  defend- 
ant against  the  plaintiff  to  recover  for  a  breach  of  the  building 
contract  when  the  issues  in  the  two  actions  are  the  same.  This 
is  true,  although  the  plaintiff  in  foreclosure  has  brought  in 
an  additional  defendant,  mortgagee  of  the  lands,  and  asks 
that  his  lien  be  decreed  to  be  prior  to  the  mortgage,  for  that 
issue  is  merely  incidental."    But,  in  an  action  brought  in  the 

61.  Arnot  v.  Nevins,  44  App.  Div.  61,  56.  DiMenna  v.   Cooper  Co.,  220  N. 

60  N.  Y.  Supp.  401.  Y.  391 ;  Deeves  v.  Metropolitan  Co.,  6 

52.  Muldoon  v.  Pitt,  54  N.  Y.  269  Misc.  91,  26  N.  Y.  Supp.  23,  aflf'd,  141 

53.  Deeves  v.  Metropolitan  Co.,  6  N.  Y.  507;  Bradley  &  Currier  Co.  v. 
Misc.  91,  26  N.  Y.  Supp.  23,  aff'd,  141  Herter,  23  Civ.  Pro.  R.  408,  62  St.  Rep. 
N.  Y.  587;  Tooker  v.  Rinaldo,  11  Hun,  72,  30  N.  Y.  Supp.  270;  Eiggs  v.  Slian- 
154;  Scheahy  v.  Tomlinson,  1  Week.  non,  16  N.  Y.  Supp.  939,  44  St.  Rep. 
I^ig-  .24.  365,  27  Abb.  N.  C.  456,  21  Civ.  Pro.  R. 

Compare,  O'Brien  v.  N.  Y.  Butchers'  434. 

Dressed  Meat  Co,  54  Misc.  297,  105  N.  Compare,   Smith   v.   Fleischman,   23 

Y.  Supp.  950.  App.  Div.  355,  48  N.  Y.  Supp.  234. 

54.  Weber  &  Co.  v.  Heam,  7  App.  67.  De  La  Vergne  Machine  Co.  v.  N. 
Div.  307,  40  N.  Y.  Supp.  273.  Y.  &  Brooklyn  B.  Co.,  125  App.  Div. 

65.  Hoar  v.    McNiece,    1    App.    Div.      649,  110  N.  Y.  Supp.  24. 
549, 37  N.  T.  Supp.  433, 72  St.  Bep.  488. 
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Supreme  Court,  the  principal  contractor,  made  a  defendant, 
cannot  procure  a  stay  restraining  the  prosecution  of  an  action 
thereafter  brought  in  the  City  Court  on  behalf  of  subcon- 
tractors.^ 

N.  Allowance  of  interest. 

Where  it  appears  that  the  plaintiff  has  failed  to  complete 
the  performance  of  the  contract,  and  that  it  has  not  agreed 
with  the  owner  as  to  the  amount  to  be  deducted  from  the 
balance  due,  such  balance  should  be  regarded  as  unliquidated, 
and  hence,  no  interest  should  be  allowed  thereon.^'  If  a  claim 
for  extra  work  is  unliquidated  and  certain  deductions  must  be 
made  by  reason  of  a  failure  to  complete  the  contract,  there  is 
no  right  to  interest."" 

0.  Evidence. 

1.  Bnrden  of  proof. 

The  burden  of  proof  is  on  the  claimant  to  establish  his  lien 
and  charge  the  property,  and  upon  a  subcontractor  to  show 
that  the  moneys  to  which  he  claims  his  lien  attaches  are  due 
from  the  owner  to  the  contractor.®^  Where  the  assignee  of  a 
lien  produces  a  written  instrument  which  vests  a  legal  title 
in  him,  though  as  security  for  a  debt,  he  is  not  bound  to  prove 
the  existence  of  the  debt  due  him,  but  the  burden  rests  on  the 
defendant  to  prove  such  state  of  facts  as  to  render  the  assign- 
ment inoperative,  or  reinvest  the  assignor  with  the  ownership 
of  the  claim."^ 

2.  Valne  of  work. 

The  price  agreed  to  be  paid  by  the  contract  for  work  is 
evidence  of  its  value.**  But  proof  of  what  an  owner  paid  to 
complete  the  work  of  a  contractor  is  no  evidence  that  the  work 
done  was  of  that  value.®* 

68.  Nussberger  v.  Wasser,  40  Misc.  373. 

120,  81  N.  Y.  Supp.  295.  G2.  Lawrence       v.       Congregational 

59.  Levering  &  Garrigues  Co.  v.  Cen-  Church  of  Greenfield,  164  N.  Y.  115, 
tury  Holding  Co.,  165  App.  Div.  174,  aff'g,  32  App.  Div.  489,  53  N.  Y.  Supp. 
150  N.  Y.  Supp.  649.  145. 

60.  Zimmerman  v.  Loft,  125  App.  63.  Horgan  t.  McKenzie,  17  N.  Y. 
Div.  725,  110  N.  Y.  Supp.  499.  Supp.  174,  43  St.  Rep.  131. 

61.  Taylor  v.  Baldwin,  10  Barb.  64.  Kennedy  v.  McKone,  10  App. 
626;   Haswell  v.  Goodchild,  12  Wend.  Div.  88,  41  N.  Y.  Supp.  782. 
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3.  Waiver  of  contract. 

The  proof  required  to  establish  a  waiver  of  the  provisions 
of  a  written  contract  must  be  clear  and  must  be  sustained  by 
a  preponderance  of  evidence.** 

4.  Befnsal  of  architect's  certificate. 

An  engineer's  imreasonable  refusal  to  give  a  certificate 
cannot  be  shown  under  an  allegation  of  performance.^*  In  an 
action  upon  a  contract,  which  makes  the  architect's  certificate 
a  condition  precedent  to  payment,  evidence  of  the  waiver  of 
such  certificate  is  not  admissible,  unless  the  waiver  is  alleged 
in  complaint.*' 

The  production  of  a  certificate  showing  the  amount  due  the 
bxiilding  contractor  is  not  essential  to  enable  a  materialman 
to  maintain  an  action  to  foreclose  his  lien  where  the  owner 
declared  the  contract  forfeited  and  took  possession  of  the 
building.**  Where  the  architect's  certificate  has  been  waived* 
by  making  payments  without  requiring  its  production,  it  may 
be  procured  at  any  time  before  the  trial  of  the  action,  and 
offered  in  evidence.*® 

5.  Effect  of  account  rendered. 

The  plaintiff  is  not  precluded  by  an  account  rendered  but 
not  assented  to  by  defendant,  from  claiming  a  larger  sum; 
its  weight  as  an  admission  is  to  be  determined  by  the  referee 
hearing  the  cause.™ 

65.  Woarms  v.  Becker,  84  App.  Div.  such   certificate  a  condition   precedent 

491,  82  N.  Y.  Supp.  1086.  to  payment.      The    parties    agreed   to 

G6.  Smith  v.  Webmore,  41  App.  Div.  waive  the    certificate   and    submit  all 

290,  58  N.  Y.  Supp.  402,  aff'd,  167  N.  matters  in  dispute  to  arbitrators.   The 

Y.  234.  contractor  subsequently  terminated  the 

67.  Bosaert  v.  Poerechke,  51  App.  arbitration.  Held,  that  in  so  doing  he 
Div.  381,  64  N.  Y.  Supp.  733.  terminated   the    waiver    of    the   archi- 

68.  Ocorr  &  Eugg  Co.  v.  City  of  Lit-  tect's  certificate  and  the  parties  be- 
tle  Falls,  77  App.  Div.  592,  79  N.  Y.  came  restored  to  their  rights  under  the 
Supp.  251,  affirmed  without  opinion,  contract.  Fox  v.  Powers,  65  App.  Div. 
178  N.  Y.  622.  112,  72  N.  Y.  Supp.  573. 

69.  Hartley  v.  Murtha,  5  App.  Div.  70.  Neuchatel  Asphalte  Co.  v.  The 
408,  39  N.  Y.  Supp.  212.  Mayor,  9  Misc.   376,  61   St.  Eep.  481, 

Waiver.— A    buUding    contract    pro-  30  N.  Y.  Supp.  252;  modified  12  Misc. 

vided  that  the  work  should  be  done  to  26,  33  N.  Y.  Supp.  64,  afl'd,  155  N.  Y. 

the  satisfaction  of  the  architect,  to  be  373. 
testified  by   his   certificate,   and  made 
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P.  Substantial  performance  of  contract. 

A  substantial  performance  of  a  contract  is  siifficient  to  sus- 
tain a  mechanic's  lien.'^  A  substantial  performance  is  an 
essential  to  authorize  its  enforcement  by  the  lienor,  but  this 
does  not  require  a  literal  performance.''^  But  where  the  con- 
tractor has  failed  to  perform  a  substantial  part  of  the  work 
and  there  is  no  provision  that  the  owner  shall  complete  it 
and  no  failure  of  the  owner  to  perform  his  obligation,  a  sub- 
contractor can  recover  nothing  under  a  mechanic's  lien.'* 
Notwithstanding  the  provisions  that  the  Lien  Law  shall  be 
liberally  construed,  the  burden  is  upon  the  lienor  to  show  that 
there  was  a  sum  due  on  which  his  lien  might  attach,  and  that 
he  substantially  performed  his  contract.'*  Where  a  subcon- 
tractor abandons  his  contract,  he  is  not  entitled  to  a  lien  for 
the  work  done  under  the  contract  where  it  was  an  entire  one.'^ 

Substantial  performance  as  defined  by  the  authorities  per- 
mits only  such  omissions  or  deviations  from  the  contract  as 
are  inadvertent  and  unintentional,  are  not  due  to  bad  faith, 
do  not  impair  the  structure  as  a  whole,  are  remediable  without 
doing  material  damage  to  other  parts  of  the  building  in  tear- 
ing down  and  reconstructing,  and  may  without  injustice  be 
compensated  for  by  deductions  from  the  contract  price.  So 
much  is  allowed  in  building  contracts  because  of  the  hard- 
ship to  the  contractor  if  slight  tmintentional  deviations  should 
bar  his  recovery.™ 

A  building  contract  is  not  substantially  performed  by  sub- 
stituting, for  that  which  is  expressly  required,  materials, 
method  or  workmanship  which,  in  the  opinion  of  the  con- 
tractor and  his  experts,  are  "just  as  good,"  unless  the  sub- 
stitution relates  to  a  matter  of  minor  importance,  is  made  in 

71.  Murphy  v.  Simonds,  82  Hun,  158,  73.  Smith    t.    Sheltering    Arms,    89 
31  N.  Y.  Supp.  295,  63  St.  Rep.  744;       Hun,  70,  35  N.  Y.  Supp.  62. 

aff'd,  152  N.  Y.  626.  74.  Brant  v.  City  of  New  York,  110 

72.  Glacius  v.  Black,  50  N.  Y.  145;      App.   Div.   396,  97  N.  Y.   Supp.  280, 
Johnson  v.  De  Peyster,  50  N.  Y.  666;       aff'd,  186  N.  Y.  599. 

Phillip  V.  Gallant,  62  N.  Y.  264;  Heck-  75.  McKnight   Flintic  Stone   Co.   v. 

mann    v.    Pinckney,    81    N.    Y.    211;  City  of  New  York,  78  App.  Div.  640, 

Woodward   v.    Fuller,    80    N.   Y.    312;  79  N.  Y.  Supp.  523;   aff'd,  176  N.  Y. 

Wright  V.  Roberts,  118  N.  Y.  672;  Mur-  586. 

phy  V.  Simonds,  82  Hun,  158,  31  N.  Y.  76.  Spence  v.  Ham,  27  App.  Div.  379, 

Supp.  295,  63  St.  Rep.  744;  Tibbits  v.  50  N.  Y.   Supp.  960;   aff'd,   163  N.  Y. 

Cohen,  178  App.  Div.  680,  165  N.  Y.  220. 
Supp.  808. 


2404  mechanics'  liens. 

good  faith  and  of  sufficient  reasons,  and  there  is  an  adequate 
allowance  for  the  difference.  And  where  it  appears  from  the 
record  in  an  action  to  foreclose  a  mechanic's  lien  for  a  balance 
alleged  to  be  due  upon  the  contract  price  and  for  extra  work 
in  erecting  a  dwelling  house,  that  the  contractor  wilfully 
failed  to  comply  with  twenty  or  more  of  the  express  require- 
ments of  the  specifications,  and  that  no  adequate  excuse  or 
explanation  has  been  given  for  such  failures,  the  evidence  is 
not  sufficient  to  support  a  finding  of  the  trial  court  that  there 
was  a  substantial  performance  of  the  contract." 

A  buUding  contract  is  to  be  fairly  performed  according  to 
its  terms,  and  any  substantial  change,  unless  authorized  by 
the  owner  or  architect,  is  made  at  the  risk  of  the  contractor. 
The  law  tolerates  unsubstantial  deviations  made  in  good 
faith,  but  it  exacts  full  compensation  therefor  and  permits  a 
recovery  on  the  theory  of  substantial  performance,  only  after 
the  proper  deductions  have  been  made.  The  contractor  had 
no  right  to  substitute  his  own  judgment  for  the  stipulations 
of  ithe  contract,  or  to  recover  on  the  basis  of  complete  perform- 
ancej  when,  as  the  court  found,  he  wilfully  and  intentionally 
used  inferior  and  less  expensive  materials  in  the  place  of  those 
agreed  upon.™ 

If  it  is  shown  that  there  are  defects  that  pervade  the  whole 
work  substantially,  and  some  of  them  are  wilful  departures  or 
omissions  from  the  contract,  the  complaint  should  be  dis- 
missed.'" 

Where,  in  an  action  to  foreclose  a  mechanic's  lien  it  appears 
that  plaintiff,  a  materialman,  has  fully  performed  his  contract 
with  the  principal  contractor  except  in  so  far  as  prevented  by 
defendants,  he  is  entitled  to  recover  the  fair  and  reasonable 
value  of  the  materials  and  labor  furnished  by  him  and  has  a 
valid  lien  on  the  property  theref or.** 

The  faUure  to  perform  the  contract  to  the  extent  of  more 
than  one-third,  and  omission  of  the  architect's  certificate  or 
proof  that  it  was  wrongfully  withheld,  precludes  plaintiff  from 

77.  Easthampton  L.  &  C.  Co.  t.  382,  65  N.  Y.  Supp.  89;  affirmed  with- 
Worthington,  186  N.  Y.  407;  revers-  out  opinion,  173  N.  Y.  614;  Case  &  Son 
ing,  108  App.  Div.  355,  95  N.  Y.  Supp.  Mfg.  Co.  v.  Young  Improvement  Cor- 
1126.  poration,  181  App.  Div.  740,  168  N.  Y. 

78.  Sehultz  V.  Goodstein,  180  N.  Y.  Supp.  1025. 

248.  80.  Greenberg   v.    Marsh,    101    Misc. 

79.  Smith  v.  Ruggiero,  52  App.  Div.      18,  167  N.  Y.  Supp.  102. 
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recovery  under  the  contract.*^  There  can  be  no  recovery  if 
more  than  ten  per  cent,  of  the  work  was  not  completed,  and 
no  waiver  of  substantial  performance  is  alleged  or  proved.^^ 

But,  it  is  a  sufficient  answer  to  the  claim  that  plaintiff  has 
failed  of  substantial  performance  that,  under  a  contract  for 
work  amounting  to  over  $17,000,  the  allowance  for  work  not 
performed  amounts  to  about  $300.^' 

An  owner  who  examines  the  house  and  points  out  many  de- 
fects in  its  construction,  which  he  requires  shall  be  remedied, 
does  not,  by  taking  possession  of  and  occupying  the  house, 
waive  other  and  further  defects  in  the  building  which  he  had 
not  discovered  when  he  took  possession.^* 

Where  the  defense  was  that  the  plaintiff  had  departed  from 
the  plans  furnished,  and  it  appeared  that  defendant's  archi- 
tect had  retained  without  objection  the  prints  prepared  by 
plaintiff  as  a  basis  for  the  work  actually  done,  and  that  no 
complaint  of  variance  was  made  when  the  work  was  completed, 
the  plaintiff  should  have  judgment  as  for  substantial  perform- 
ance.*^ 

Under  a  complaint  alleging  substantial  performance  of  the 
contract,  evidence  excusing  the  failure  of  the  contractor  to 
perform  and  tending  to  show  completion  of  the  building  by 
the  owner  is  inadmissible.** 

Where  recovery  is  sought  upon  the  theory  of  substantial 
performance,  plaintiff  must  show,  by  preponderance  of  evi- 
dence such  substantial  performance,  and  also,  what  is  a  fair 
and  reasonable  compensation  for  the  inadvertent  defects.*' 

Where  the  plaintiff  showed  substantial  but  not  complete 
performance,  defendant  is  not  allowed  to  contend  on  appeal 
that  the  plaintiff  should  have  alleged  and  proved  the  cost  of 
completing  the  work,  where  there  was  no  contention  that  the 
amount  allowed  for  such  completion  was  inadequate,  and  the 
defendant  permitted  the  evidence  to  stand  in  the  lower  court 

81.  Excelsior     Terra-Cotta     Co.     v.      220. 

Harde,  90  App.  Div.  4,  85  N.  Y.  Supp.  85.  Otis  Elevator  Co.  v.  Dusenbury, 

732;   aff'd,  181  N.  Y.  11.  47  Misc.  450,  95  N.  Y.  Supp.  059. 

82.  Rochkind   v.   Jacobson,   126  App.  86.  Beecher  v.  Schuback,  1  App.  Div. 
Div.  357,  110  N.  Y.  Supp.  583.  359,  37  N.  Y.  Supp.  325,  72  St.  Eep. 

83.  Cullen  v.  Gallagher,  28  App.  Div.  511;  aff'd,  158  N.  Y.  687. 

173,  50  N.  Y.  Supp.  880.  87.  Nesbit  v.  Braker,  104  App.  Div. 

84.  Spenoe  v.  Ham,  27  App.  Div.  379,      393,  93  N.  Y.  Supp.  856. 
50  N.   Y.  Supp.  960;    aff'd,   163  N.  Y. 
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without  contradiction  or  question,  and  did  not  call  that  court's 
attention  to  the  matter.^ 

Q.  Costs. 

1.  Lien  Law,  §  53.    Costs  and  disbursements. 

If  an  action  is  brought  to  enforce  a  mechanic's  lien  against  real  property  in  a 
court  of  record,  the  costs  and  disbursements  shall  rest  in  the  discretion  of  the 
court,  and  may  be  awarded  to  the  prevailing  party.  The  judgment  rendered  in 
such  an  action  shall  include  the  amount  of  such  costs  and  specify  to  whom  and  by 
whom  the  costs  are  to  be  paid.  If  such  action  is  brought  in  a  court  not  of 
record,  they  shall  be  the  same  as  allowed  in  civil  actions  in  such  court.  The 
expenses  incurred  in  serving  the  summons  by  publication  may  be  added  to  the 
amount  of  costs  now  allowed  in  such  court. 

(See  B.,  C.    G.  Consolidated  Laws,  2d  Ed.,  p.  4890.) 

2.  In  general. 

Costs  are  in  the  discretion  of  the  court  to  be  awarded  as 
may  be  just  and  equitable,^  and  the  final  exercise  of  such  dis- 
cretion rests  with  the  Appellate  Division,  from  which  no  ap- 
peal will  lie.^"  Where  the  lien  is  filed  against  an  executor  or 
administrator,  and  the  claim  is  not  unreasonably  resisted,  the 
court  may,  in  its  discretion,  refuse  to  award  costs.'^  Where 
the  only  issues  litigated  are  between  the  owner  and  one  other 
than  plaintiff,  and  they  are  found  in  favor  of  the  owner,  it  is 
proper  to  award  costs  in  favor  of  the  owner  against  the  party 
with  whom  he  litigates  such  issues.®^ 

When  costs  are  allowed,  they  may  be  awarded  as  in  an  ac- 

88.  Eowe  V.  Gerry,  109  App.  Div.  plaintiffs  claim  $891  and  reject  an 
153,  95  N.  Y.  Supp.  857.  offer  of  judgment  for  $500,  and  then 

89.  Ottman  v.  Schenectady  Co-opera-  one  of  $450,  neither  in  form  to  permit 
tive  Realty  Co.,  119  App.  Div.  736,  104  the  entry  of  a  judgment  in  personam 
N.  Y.  Supp.  137;  aflf'd,  197  N.  Y.  629;  for  any  deficiency,  and  they  finally  re- 
Newman  Lumber  Co.  v.  Wemple,  56  covered  $585,  they  are  the  "  prevailing 
Misc.  182,  107  N.  Y.  Supp.  327;  Eagle-  party"  within  the  meaning  of  section 
son  V.  Clark,  2  Abb.  Pr.  364.  53    of   the   Lien   Law  and  entitled  to 

Service    vacated. — Where    the    sum-  costs,  the   amount  of  which  is.  within 

mens  and  complaint  has  been  cancelled  the  discretion  of  the  court.     Salerno  v. 

on  the  ground  that  there  has  been  no  Vogt,  78  Misc.  64,  138  N.  Y.  Supp.  664. 

service,   judgment    for   costs    in    favor  90.  Carney  v.  Reilly,  18  Misc.  11,  40 

of    the    defendant    is    not    authorized.  N.  Y.  Supp.  1123. 

Booth  v.  Kingsland  Ave.  Building  As-  91.  Marryatt  v,  Riley,  2  Abb.  N.  C. 

sociation,  18  App.  Biv.  407,  46  N.  Y.  119. 

Supp.  457.  92.  Harvey  v.  Brewer,  82  App.  Div. 

"PrevaiUng    party."— Where,    in    an  589,    81    N.    Y.    Supp.    846;    afif'd,    178 

action   to  foreclose   a  mechanic's   Uen,  N.  Y.  5. 
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tion  for  the  foreclosure  of  a  mortgage.**  Section  1472  of  the 
Civil  Practice  Act  refusing  costs  to  plaintiff  in  certain  actions 
where  his  complaint  demands  judgment  for  a  sum  of  money 
only,  and  he  recovers  less  than  $50,  does  not  apply  to  an  action 
seeking  to  enforce  a  lien,  and  for  special  relief  against  a  de- 
fective notice  of  lien.^^  Where  the  plaintiff  in  an  action  brought 
in  the  Supreme  Court  to  foreclose  a  mechanic's  lien,  though 
not  entitled  to  a  judgment  of  foreclosure,  recovers  a  personal 
judgment  for  less  than  $500  upon  a  claim  which  might  have 
been  sued  on  in  the  Municipal  Court  of  the  city  of  New  York, 
the  plaintiff  is  not  entitled  to  taxable  costs,  but  a  defendant 
who  had  no  voice  in  the  selection  of  the  forum,  who  estab- 
lishes a  lien  for  upwards  of  $400  may  be  entitled  to  taxable 
costs  in  addition  to  its  lien.*^ 

But  one  bill  of  costs  can  be  allowed  to  one  party  in  an  action 
to  foreclose  several  mechanics'  liens  filed  by  different  per- 
sons. In  such  an  action  it  is  intproper  to  allow  the  owner 
separate  bills  of  costs  against  unsuccessful  lienors  who  filed 
separate  liens.** 

When  an  OAvner  who  completes  a  contract  on  the  default  of 
the  contractor  admits  his  liability  for  the  amount  due  the  de- 
faulting contractor,  and  makes  no  defense,  he  should  not  per- 
sonally be  charged  with  costs.  When  a  defendant  lienor  takes 
no  active  part  in  the  action,  save  to  prove  his  lien  or  to  ob- 
serve some  other  formality,  he  should  not  be  awarded  costs.*'' 

3.  Extra  allowances. 

The  plaintiff  in  an  action  to  foreclose  a  mechanic's  lien  is 
entitled  to  the  statutory  allowance  of  costs  under  section  1512 
of  the  Civil  Practice  Act.**  And  there  is  authority  for  an 
extra  allowance  of  costs  under  section  1513  of  the  Civil  Prac- 
tice Act.** 

93.  Waiiamson  v.  Barker,  Rose  &  97.  Ottman  v.  Schenectady  Co-Op- 
Clinton  Co.,  180  App.  Div.  807,  168  N.  erative  Realty  Co.,  119  App.  Div.  736, 
y.  Supp.  125.  104  N.  Y.  Supp.  137;   aff'd,  1»7  N.  Y. 

94.  Faville  v.  Hadcock,  39  Misn;.  397,  529. 

80  N.  Y.  Supp.  23.  98.  McLaughlin    v.    Mendelson,     160 

95.  Eastern    Wood-Working    Co.    v.  App.  Div.  57,  144  N.  Y.  Supp.  1073. 
Bisgeier,    111    Misc.    346,    181    N.    Y.  Contra,   Wright   v.   Reusens,   39   St. 
Supp.  215.  Rep.  802,  15  N.  Y.  Supp.  504. 

96.  Woolf  V.  Schaefer,  103  App.  Div.  99.  Newman  Lumber  Co.  v.  Wemple, 
567,  93  N.  Y.  Supp.  184.  56   Miac.    182,    107  N.   Y.    Supp.   327; 
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4.  Costs  of  appeal. 

Where  the  amount  applicable  to  the  payment  of  liens  is  in- 
sufficient to  pay  those  concededly  valid,  the  costs  of  an  appeal 
from  a  judgment  declaring  appellant's  lien  invalid  should  be 
paid  by  him  personally  on  the  affirmance  of  the  judgment.^ 

5.  liability  of  owner  beyond  sum  due  contractor. 

The  court  may,  where  the  owner  defends  the  action,  compel 
him  to  pay  costs  in  addition  to  the  sum  actually  due  the  con- 
tractor.^ The  owner  against  whom  a  lien  is  filed,  to  protect 
himself  against  costs  must  discharge  the  lien  by  deposit  in  the 
mode  prescribed  by  statute.'  But,  in  the  foreclosure  of  a  lien 
on  a  public  improvement,  the  municipality  will  not  be  required 
to  pay,  together  with  interests  and  costs,  a  sum  exceeding  the 
amount  due  the  contractor.* 

6.  Offer  of  judgment. 

Section  177  of  the  Civil  Practice  Act  relating  to  costs  where 
the  plaintiff  fails  to  accept  an  offer  of  judgment  made  by  the 
defendant  has  no  application  to  suits  to  foreclose  mechanics' 
liens,  and  the  defendant  is  not  entitled  to  costs  under  said 
section  although  the  plaintiff,  who  failed  to  establish  his  lien, 
recovered  a  personal  judgment  less  than  an  offer  of  judgment 
made  by  the  defendant.* 

B.  Judgment. 
1.  lien  law,  §  57.  Judgment  may  direct  delivery  of  property  in  lieu 
of  money. 
If  the  owner  has  agreed  to  deliver  bills,  notes,  securities  or  other  obligations 
or  any  other  species  of  property,  in  payment  of  the  debt  upon  which  the  lien 
is  based,  the  judgment  may  direct  that  such  substitute  be  delivered  or  deposited 
as  the  court  may  direct,  and  the  property  affected  by  the  lien  can  not  be  sold, 

Horgan  v.  M'Kenzie,  17  N.  Y.   Supp.  359;   Tloller  v.  Appa,   18  N.  Y.  Supp. 

174,  43  St.  Rep.  131;  Lawson  v.  Reilly,  588,  47  St.  Rep.  485. 

13  Civ.  Pro.  R.  230.  3.  Williamson  v.  Hendricks,  10  Abb. 

See    also    Greenberg   v.   Marsh,    101  Pr.  98. 

Misc.  18,  167  N.  Y.  Supp.  102.  4.  Moran    v.    Mayor,    etc.,    of    New 

1.  Riley  v.  Durfey,  145  App.  Div.  York,  162  App.  Div.  377,  147  N.  Y. 
583,  130  N.  Y.  Supp.  297.  Supp.  259. 

2.  Kenney  v.  Apgar,  93  N.  Y.  535.  5.  Ball  v.  Doherty,  144  App.  Div. 
See  Morgan  v.   Stevens,  6  Abb.  N.  C.  277,  128  N.  Y.  Supp.  1014. 

356;    Mull    v.    Jones,  18  N.  Y.  Supp. 
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by  virtue  of  such  judgment,  except  in  default  of  the  owner  to  so  deliver  or  de- 
posit within  the  time  directed  by  the  court. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4896.) 

2.  lien  law,  §  58.    Judgment  for  deficiency. 

If  upon  the  sale  of  the  property  under  judgment  In  a  court  of  record  there 
is  a  deficiency  of  proceeds  to  pay  the  plaintiff's  claim,  judgment  may  be 
docketed  for  the  deficiency  against  any  person  liable  therefor,  who  shall  be  ad- 
judged to  pay  the  same  in  like  manner  and  with  like  effect  as  in  judgments  for 
deficiency  in  foreclosure  cases. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4897.) 

3.  lien  law,  §  64.    Award  of  personal  judgment  by  conrt  or  referee. 

A  court  or  referee  in  any  action  heretofore  or  hereafter  brought  may  at  any 
time  award  a  money  judgment  in  favor  of  any  party.  This  shall  not  pre- 
clude the  rendition  of  other  judgments  in  the  action.  Any  payment  made  on 
account  of  either  judgment  in  favor  of  a  party  shall  be  credited  on  the  other 
judgment. 

Formerly  Lien  Law  [L.  1897,  ch.  418],  §  64,  as  added  by  L.  1911,  ch,  450. 
Repealed  by  L.  1911,  ch.  873,  and  re-enacted  by  L.  1916,  ch.  507. 

4.  Contents  of  judgment. 

A  judgment  may  direct  a  sale  of  the  owner's  interest  in  the 
property  and  prescribe  the  manner  in  which  the  proceeds 
shall  be  distributed.*  A  judgment  directing  a  recovery  of  the 
whole  amount  of  the  lien  which  also  directs  a  sale  of  the 
premises  and  in  case  of  a  deficiency  that  plaintiff  have  judg- 
ment and  execution  against  the  owner  therefor,'  is  proper.'' 

5.  Effect  of  judgment. 

Subsequent  liens  are  cut  off  by  a  judgment  and  a  sale  in 
accordance  therewith.*  A  purchaser  under  such  judgment 
may  contest  the  validity  of  a  prior  mortgage.^  The  assignees 
of  owners  of  property  against  which  a  mechanic's  lien  has 
been  filed,  whose  assignments  are  subsequent  in  date  to  the 

e.  Eagleson  v.  Clark,  2  E.  D.  Smith,  92  N.  Y.  Snipp.  250;   aff'd,  181  N.  Y. 

644;    Althouse    v.    Warren,    2    E.    D.  556. 

Smith,      367;      Lenox      v.      Yorkville  7.  Decker  v.  O'Brien,  1  App..  Div.  81, 

Church,  2  E.  D.  Smith,  673;  Smith  v.  36  N.  Y.  Supp.   1079,  72  St.  Rep.  22, 

Corey,  3  E.  D.  Smith,  642;  Meehan  v.  aff'd,  151  N.  Y.  662. 

Williams,  2  Daly,  367.  8.  Livingston  v.  Miller,  16  Abb.  Pr. 

An  offer  of  judgment  does  not  au-  371. 

thorize  a  judgment  of  foreclosure  and  9.  Nichols  v.  Hill,   6   T.   &   C.   335; 

sale,   but    only    a    personal   judgment.  Knickerbocker  Ins,  Co.  v.  Hill,  6  T.  & 

McNally  v.  Rowan,  101  App.  Div.  342,  C,  283. 


2410  mechanics'  liens. 

filing  of  the  lien,  but  prior  to  the  commencement  of  an  action 
to  foreclose  it,  and  who  were  not  made  parties  to  such  an 
action,  cannot  be  bound  by  the  judgment  rendered  therein,  and 
an  order  directing  the  enforcement  against  such  assignees  of 
a  writ  of  assistance  issued  on  such  judgment  is  improper.^" 

6.  Correction  on  appeal. 

If  a  judgment  in  a  mechanic's  lien  action  does  not  give  to  a 
claim  the  priority  among  other  lienors  to  which  it  is  entitled, 
•  the  claimant  aggrieved  may  appeal  to  correct  the  error.  If 
he  perfects  his  appeal  as  to  some  of  the  parties  and  not  as  to 
others,  the  court  may,  nevertheless,  correct  the  judgment  as 
against  those  embraced  in  the  appeal,  if  this  can  be  done  with- 
out prejudice  to  the  rights  of  any  of  the  parties.^^ 

7.  Enforcement  of  judgment. 

The  court  has  power  to  grant  an  order  under  section  985 
of  the  Civil  Practice  Act  to  put  a  purchaser  in  possession  of 
the  premises  sold  on  foreclosure  as  in  an  action  to  foreclose 
a  mortgage,  if  the  person  against  whom  the  order  is  sought 
was  a  party  to  the  action.^ 

8.  Form  of  decision. 

SUPREME  COURT— County  of  New  York. 


John   P.    Kane   Company,  Plaintiff, 

vs. 
Francis  S.  Kinney,  Andrew  J.  Rob- 
inson, Clarence  L.  Smith  et  al., 
Defendants. 


174  N.  Y.  69. 


The  issues  in  this  action  having  been  tried  before  the  undersigned, 
at  a  Special  Term  of  this  court,  Part  V,  held  at  the  county  court 
house,  in  the  city  of  New  York,  Borough  of  Manhattan,  on  the  30th 
flay  of  January,  1901,  and  after  hearing  the  proofs  and  allegations 
of  the  parties  I  find  and  decide  aa  follows,  stating  concisely  the 

10.  Burnham  v.  Raymond,  64  App.  v.  Seigel,  110  Miac.  710,  181  N.  Y 
Div.  596,  72  N.  Y.  Supp.  300.  Supp.   807;    O'Connor  v.   SchaeflFel,   U 

11.  Hall  V.  City  of  New  York,  176  N.  Y.  Supp.  737,  33  St.  Rep.  143,  19 
N-  Y.  293.  Civ.  Pro.  R.  378,  25  Abb.  N.  C.  344. 

12.  Riegel  Contracting  &  Supply  Co. 
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grounds  upon  which  the  issues  in  this  section  are  decided.  The  fol- 
lowing facts  were  established  before  me  by  a  preponderance  of 
evidence. 

At  the  time  mentioned  in  the  complaint  the  defendant,  Francis  S. 
Kinney,  was  the  owner  of  the  premises  described  in  the  complaint. 

The  defendant  Andrew  J.  Robinson  entered  into  an  agreement  with 
the  said  defendant  Francis  S.  Kinney  for  the  construction  of  a  build- 
ing upon  the  said  premises.  The  defendants  Clarence  L.  Smith  and 
William  C.  W.  Child,  prior  to  the  7th  day  of  March,  1900,  performed 
services  and  labor,  and  furnished  certain  materials,  which  were  used 
in  the  construction  of  said  building  under  contracts  with  the  defend- 
ant Eobinson. 

On  the  7th  day  of  March,  1900,  the  said  Andrew  J.  Robinson  ex- 
ecuted and  delivered  a  general  assignment  for  the  benefit  of  creditors 
to  the  defendant  Charles  N.  Talbot,  who  duly  accepted  and  acknowl- 
edged it  on  said  day. 

On  the  8th  day  of  March,  1900,  the  plaintiff  and  the  defendant 
Clarence  L.  Smith  filed  in  the  ofiice  of  the  clerk  of  the  county  of  New 
York  their  notice  of  mechanic's  lien  against  the  interest  of  the  said 
owner  and  the  said  contractor  Robinson. 

Subsequently,  on  said  8th  day  of  March,  1900,  at  ten  minutes  after 
nine  o'clock  in  the  forenoon  of  that  day,  the  defendant  Talbot  re- 
corded in  the  said  office  of  the  said  county  clerk  the  said  assignment. 

Subsequent  to  the  recording  of  the  said  general  assignment  the 
defendant,  William  C.  W.  Child,  filed  his  notice  of  mechanic's  lien 
against  said  interest.  All  the  said  liens  were  filed  within  ninety  days 
after  the  furnishing  of  the  materials  and  the  completion  of  the  work 
therein  referred  to  respectively: 

On  the  7th  day  of  March,  1900,  at  the  time  of  the  delivery  of  said 
geaieral  assignment,  there  was  due  by  defendant  Francis  S.  Kinney, 
the  owner  of  said  premises,  to  the  defendant  Andrew  J.  Robinson, 
the  sum  of  $2,512.44.  At  the  time  of  the  filing  of  the  said  liens  said 
sum  had  not  been  paid  to  either  the  defendant  Robinson  or  to  his 
general  assignee  for  the  benefit  of  creditors,  the  defendant  Talbot, 
and  said  sum  is  still  due  from  said  defendant  Kinney. 

The  defendant  Andrew  J.  Robinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  stiU  is  indebted  to  the  plaintiff  John  P.  Kane  Com- 
pany upon  its  said  contract  for  building  materials  consisting  of  brick 
and  cement,  which  were  actually  used  in  the  erection  and  construction 
of  said  building  upon  said  premises,  concerning  which  plaintiff  filed 
his  said  notice  of  lien,  in  the  sum  of  $665.70,  which,  with  interest 
thereon  from  the  8th  day  of  March,  1900,  to  the  date  hereof,  amounts 
to  the  sum  of  $710.70. 

The  defendant,  Andrew  J.  Robinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  still  is  indebted  to  the  defendant  Clarence  L.  Smith, 
upon  his  said  contract  for  labor  and  material  furnished  to  said  de- 
fendant Robinson  which  were  actually  used  in  the  erection  and  con- 
struction of  said  building  upon  said  premises,  concerning  which  said 
defendant  Smith  filed  his  said  notice  of  lien  in  the  sum  of  $459.25, 
which  with  interest  thereon  from  the  8th  day  of  March,  1900,  to  the 
date  hereof  amounts  to  the  sum  of  $490.98. 
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The  defendant,  Andrew  J.  Robinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  still  is  indebted  to  the  defendant  William  C.  W. 
Child,  upon  his  said  contract  for  labor  and  materials  rendered  and 
furnished  to  said  defendant  Robinson  which  were  actually  used  in  the 
erection  and  construction  of  said  building  upon  said  premises,  con- 
cerning which  said  defendant  Child  filed  his  said  notice  of  lien  in  the 
sum  of  $133.60,  which,  with  interest  thereon  from  the  8th  day  of 
March,  1900,  to  the  date  hereof  amount  to  the  sum  of  $142.84. 

None  of  said  notices  of  liens  have  been  canceled  or  otherwise  dis- 
charged, and  no  other  action  or  proceeding  has  been  commenced  to 
recover  any  of  said  claims  or  to  foreclose  any  of  said  liens. 

The  defendant  Charles  N.  Talbot  duly  served  his  answer  herein 
upon  the  attorneys  for  the  plaintiff  and  upon  the  attorneys  for  the 
defendants  Kinney,  Child  and  Smith. 

On  Septembber  26th,  1900,  a  notice  of  pendency  of  action  was  duly 
filed  and  recorded  in  the  ofSce  of  the  clerk  of  the  county  of  New  York, 
and  no  liens  or  claims  by  mortgage,  judgment  or  conveyance  on  or 
against  said  premises  have  been  filed  prior  to  the  date  of  filing  of  said 
notice  of  pendency  of  this  action  by  any  person  or  persons  other  than 
by  those  who  are  parties  hereto. 

Upon  the  grounds  above  stated  I  find  and  decide  as  follows : 

That  the  plaintiff  is  entitled  to  judgment  establishing  its  lien  as 
prayed  for  in  the  complaint,  amounting  to  $665.70  with  interest  from 
the  8th  day  of  March,  1900,  to  the  date  hereof,  amounting  in  all  to 
the  sum  of  $710.70,  which  sum,  together  with  costs,  disbursements 
and  five  per  cent,  allowance,  is  a  lien  upon  the  fund  of  $2,512.44  in 
the  hands  of  the  defendant  Francis  S.  Kinney  above  referred  to. 

That  the  defendant  Clarence  L.  Smith  is  entitled  to  a  judgment 
establishing  his  lien  as  prayed  for  in  his  answer  herein,  amounting 
to  the  sum  of  $459.29,  with  interest  from  the  8th  day  of  March,  1900, 
to  the  date  hereof,  amounting  in  all  to  the  sum  of  $490.98,  which 
sum,  together  with  costs,  disbursements  and  five  per  cent,  allowance, 
is  a  lien  upon  the  fund  of  $2,512.44  in  the  hands  of  the  defendant 
Francis  S.  Kinney  above  referred  to. 

That  the  defendant  William  C  W.  Child  is  entitled  to  a  judgment 
establishing  his  lien  as  prayed"  for  in  his  answer  herein,  amounting 
to  the  sum  of  $133.60,  with  interest  from  the  8th  day  of  March,  1900, 
to  the  date  hereof,  amounting  in  all  to  the  sum  of  $142.84,  which  sum, 
together  with  costs,  disbursements  and  five  per  cent,  allowance,  is  a 
lien  upon  the  fund  of  $2,512.44  in  the  hands  of  the  defendant  Francis 
S.  Kinney  above  referred  to. 

That  the  defendant  Charles  N.  Talbot,  as  assignee,  for  the  benefit 
of  creditors  of  Andrew  J.  Robinson,  is  entitled  to  a  judgment  against 
the  defendant  Kinney  for  any  balance  remaining  of  said  fund  of 
$2,512.44,  after  the  satisfaction  out  of  said  fund  of  the  liens  above 
set  forth. 

That  the  defendants  Clarence  L.  Smith  and  William  C.  W.  Child, 
Francis  S.  Kinney,  Andrew  J.  Robinson,  Thomas  F.  McLaughlin,  and 
Charles  N.  Talbot,  as  assignee,  for  the  benefit  of  creditors  of  Andrew 
J.  Robinson  be  and  they  are  hereby  barred  and  foreclosed  of  all  in- 
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terest,  liens,  claim  and  equity  of  redemption  in  and  to  the  premises 
described  in  the  complaint,  and  that  the  plaintiff  is  entitled  to  judg- 
ment of  foreclosure  and  sale  for  the  satisfaction  of  its  said  lien,  accord- 
ing to  the  rules  and  practice  of  this  court,  and  out  of  the  proceeds 
thereof  and  that  there  be  provided  proper  provisions  for  the  payment 
of  the  liens  of  the  plaintiff  and  the  defendant  lienors  and  of  the  de- 
fendant Talbot. 
May  3d,  1901. 

DAVID  LEVBNTRITT, 
Justice  Supreme  Court. 

9.  Porm  of  judgment. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  Part  V  thereof,  at 
the  county  court  house  in  the  city  of  New  York,  Borough  of 
Manhattan,  on  the  3d  day  of  May,  1901. 

Present — Hon.  David  Leventritt,  Justice. 


John  P.  Kane   Company,  Plaintiff, 

vs. 
Francis  S.  Kinney,  Andrew  J.  Rob- 
inson. Clarence  L.  Smith  et  al., 

Defendants. 


)■  174  N.  Y.  69. 


The  issues  in  this  action  having  come  on  r^ularly  for  trial  before 
Hon.  David  Leventritt,  one  of  the  justices  of  this  court,  at  a  Special 
Term  thereof,  held  at  Part  V,  at  the  county  court  house,  in  the  city 
of  New  York,  Borough  of  Manhattan,  on  the  30th  day  of  January, 
1901,  all  the  defendants  having  been  personally  served  with  the  sum- 
mons or  voluntarily  appeared  herein,  and  the  plaintiff  having  appeared 
on  said  trial  by  J.  Woolsey  Shepard,  its  attorney,  and  the  defendant 
Francis  S,  Kinney  having  appeared  by  Bowers  &  Sands,  his  attorneys, 
the  defendant  Clarence  L.  Smith  having  appeared  by  William  D. 
Peek,  his  attorney,  the  defendant  William  C.  W.  Child  having  ap- 
peared herein  by  George  V.  Brower,  his  attorney,  and  the  defendant 
Charles  N.  Talbot,  as  assignee  of  Andrew  J.  Robinson  for  the  benefit 
of  creditors,  having  appeared  by  Lord,  Day  &  Lord,  his  attorneys,  and 
proofs  having  been  made  by  the  plaintiff  that  the  summons,  together 
with  a  copy  of  the  complaint  herein,  was  duly  personally  served  upon 
the  defendants  Thomas  F.  McLoughlin  and  Andrew  J.  Robinson  more 
than  twenty  days  prior  to  the  trial  of  this  action,  and  that  the  de- 
fendant Robinson  failed  to  appear  or  answer  herein,  and  that  the  de- 
fendant Thomas  F.  McLoughlin  appeared  herein  and  served  his  an- 
swer, and  due  proof  having  been  made  by  the  plaintiff  that  notice 
of  trial  was  duly  served  upon  the  said  defendant  Thomas  F.  Mc- 
Laughlin, and  the  said  defendant  McLaughlin  having  failed  to  appear 
when  this  cause  was  called  for  trial,  and  having  made  default  and 
this  cause  having  been  duly  tried  and  the  court  having  heard  the 
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allegations  and  proofs  of  the  parties,  and  a  decision  in  writing  stating 
the  grounds  upon  which  issues  herein  were  decided  by  the  court  hav- 
ing been  made  and  filed. 

Now,  on  motion  of  J.  Woolsey  Shepard,  attorney  for  the  plaintiff, 
it  is 

Ordered,  adjudged  and  decreed  that  on  the  8th  day  of  March,  1900, 
or  at  the  time  of  the  filing  of  the  notice  of  lien  by  the  plaintiff  in  this 
action,  and  at  the  time  of  the  filing  of  the  liens  of  the  defendants 
Smith  and  Shield,  there  was  due  and  unpaid  by  the  defendant  Francis 
S.  Kioney,  as  owner  of  the  premises  described  in  the  complaint,  to 
the  defendant  Andrew  J.  Eobinson,  upon  his  contract  for  the  erec- 
tion and  construction  of  a  certain  building  upon  said  premises,  the 
sum  of  $2,512.44,  and  at  the  time  of  the  filing  of  the  lien  of  the  plain- 
tiff there  was  due  by  the  defendant  Robinson  to  the  plaintiff  herein 
upon  his  lien  the  sum  of  $665.70,  which  with  interest  thereon  from  the 
8th  day  of  March,  1900,  to  the  date  hereof,  amounts  to  the  sum  of 
$710.70;  that  there  was  due  to  the  defendant  Clarence  L.  Smith,  at 
the  time  of  the  filing  of  the  lien  of  the  said  defendant  by  the  said  de- 
fendant Robinson  the  sum  of  $459.25  which,  with  interest  thereon  from 
the  8th  day  of  March,  1900,  to  the  date  hereof,  amounts  to  the  sum  of 
$490.98 ;  that  there  was  due  to  the  defendant  "William  C.  W.  Child,  at 
the  time  of  the  filing  of  the  lien  of  the  said  defendant  by  the  said  Rob- 
inson the  sum  of  $133.60,  which,  with  interest  thereon  from  the  8th 
day  of  March,  1900,  to  the  date  hereof,  amounts  to  the  sum  of  $142.84 ; 
and  that  the  plaintiff  and  the  said  defendants  Smith  and  Child  have 
good  and  valid  liens  upon  the  premises  described  in  the  complaint 
herein. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff 
have  judgment  against  the  defendant  Francis  S.  Kinney  for  the  sum 
of  $710.70  and  costs,  disbursements  and  five  per  cent,  allowance,  which 
amount  is  a  first  and  prior  lien  to  the  liens  of  the  defendant  lienors. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Clarence  L.  Smith,  have  judgment  against  the  defendant  Francis  S. 
Kinney  for  the  sum  of  $490.98  and  costs  disbursements  and  five  per 
cent,  allowance,  which  amount  is  a  prior  lien  to  the  lien  of  the  defend- 
ant William  C.  W.  Child. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
WiUiam  C.  W.  Child  have  judgment  against  the  defendant  Francis  S. 
Kinney  for  the  sum  of  $490.98  and  costs,  disbursements  and  five  per 
cent,  allowance. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Charles  N.  Talbot,  as  assignee  of  Andrew  J.  Robinson  for  the  benefit 
of  creditors,  have  judgment  against  the  defendant  Francis  S.  Kinney 
for  the  balance  remaining  after  the  payments  of  the  judgments  in 
favor  of  the  plaintiff  and  of  the  said  defendant  lienors  of  the  said 
sum  of  $2,512.44,  amounting  to  the  sum  of  $ 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defend- 
ant Francis  S.  Kinney,  pay,  and  he  is  hereby  ordered  and  directed  to 
pay  the  sum  of  $2,512.44,  hereby  adjudged  to  be  in  his  hands,  within 
ten  days  from  the  date  of  the  service  of  a  copy  of  this  order  and  notice 
of  entry  thereof  upon  his  attorneys,  as  follows : 
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1.  To  the  plaintiff  John  P.  Kane  Co.,  or  its  attorneys  herein,  the 
sum  of  $710.70  and  $147.08  costs  adjusted,  making  altogether  the 
sum  of  $857.78. 

2.  To  the  defendant  Clarence  L.  Smith,  or  his  attorney  herein,  the 
sum  of  $490.98  and  $92.62  costs  adjusted,  makiag  altogether  the  sum 
of  $582.90. 

3.  To  the  defendant  William  C.  W.  Child,  or  his  attorney  herein, 
the  sum  of  $142.84  and  $75.69  costs  adjusted,  making  altogether  the 
sum  of  $218.53. 

4.  To  Charles  N.  Talbot,  as  assignee  for  the  benefit  of  creditors  of 
Andrew  J.  Robinson,  or  his  attorneys  herein,  the  sum  of  $ 

And  it  is  further  ordered,  adjudged  and  decreed  that  said  pay- 
ments, when  made  as  above  directed,  shall  be  in  full  satisfaction  of 
all  claims,  interest  and  costs  which  said  plaintiff  and  the  defendants 
in  this  action,  or  any  of  them,  may  have  against  the  defendant  Francis 
S.  Kinney,  under  and  by  virtue  of  their  respective  notices  of  claim 
and  liens  and  in  full  satisfaction  and  discharge  of  aU  notices  or  liens 
filed  by  them  as  in  said  complaint  and  in  the  said  several  answers 
specified,  against  the  premises  mentioned  in  said  respective  liens  and 
in  the  complaint  and  in  the  said  several  respective  answers  herein. 

And  it  is  further  ordered,  adjudged  and  decreed  that  upon  such 
payments  being  made  by  the  defendant  Francis  S.  Kinney,  as  herein- 
before directed,  and  proof  of  such  payments  by  certificate  of  satisfac- 
tion or  by  affidavit  filed  with  the  clerk  of  the  county  of  New  York, 
the  said  clerk  of  the  county  of  New  York  cancel  and  discharge,  and 
he  is  hereby  ordered  and  directed  to  cancel  and  discharge  of  record 
on  the  books  in  his  office  the  notice  of  pendency  of  this  action  filed 
in  his  office  on  the  26th  day  of  September,  1900,  and  to  cancel  and 
discharge  of  record  on  the  books  in  his  office  the  mechanic's  liens  filed 
by  the  plaintiff  and  the  several  defendants  in  the  office  of  the  clerk 
of  the  county  of  New  York,  against  the  property  of  the  defendant 
Francis  S.  Kinney,  affected  by  this  action  as  follows : 

John  P.  Kane  Co.,  $665.70,  Sled  March  8th,  1900. 

Clarence  L.  Smith,  $459.25,  filed  March  8th,  1900. 

WilHam  C.  W.  Child,  $604.60,  filed  March  8th,  1900. 

Thomas  F.  McLaughlin,  $68,40,  filed  March  10th,  1900. 

And  it  is  further  ordered,  adjudged  and  decreed  that  any  party  to 
this  action  may  hereafter  apply  to  this  court  at  the  foot  of  this  judg- 
ment for  such  other  and  further  judgment,  order  or  relief,  as  he  may 
deem  himself  entitled  to  in  the  premises. 

Enter.  DAVID  LBVENTEITT, 

Justice  Supreme  Court. 

S.  When  personal  judgment  granted. 
1.  Lien  Law,  §  54.    Jndgment  in  case  of  failure  to  establish  lien. 

If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien  in  an  action 
under  the  provisions  of  this  article,  he  may  recover  judgment  therein  for  such 
sums  as  are  due  him,  or  which  he  might  recover  in  an  action  on  a  contract,  against 
ajiy  party  to  the  action. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4891.) 
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2.  Effect  of  statute,  In  general. 

Prior  to  the  enactment  of  section  54  and  its  predecessor 
(section  3412  of  the  Code  of  Civil  Procedure),  if  a  lienor  failed 
to  establish  his  lien,  the  proceeding  was  dismissed  and  the 
court  had  no  power  to  render  a  personal  judgment  in  his 
favor.^^  Under  this  section,  however,  a  lienor  is  entitled  to 
a  personal  judgment  if  he  alleges  and  establishes  his  cause 
of  action,  notwithstanding  that  he  may  fail  to  establish  a 
valid  lien.^*  A  mechanic's  lien  on  real  property  may  be  en- 
forced not  only  against  the  property,  but  also  against  any 
person  liable  for  the  debt  upon  which  the  lien  is  founded.^^ 
Where  a  party  fails  to  establish  a  mechanic's  lien  because  the 
notice  thereof  does  not  comply  with  the  statute  or  the  com- 
plaint does  not  state  a  cause  of  action  to  enforce  the  lien,  he 
may,  if  the  complaint  states  a  cause  of  action  for  goods  sold 
and  delivered  or  labor  performed,  recover  a  personal  judg- 
ment as  in  an  action  on  contract.^^  Even  though  a  mechanic's 
lien  be  fatally  defective,  the  court  may  retain  a  suit  of  fore- 
closure for  the  purpose  of  rendering  a  personal  judgment  for 
work  done  and  materials  furnished,  pursuant  to  the  contract 
and  for  extra  work,  provided  the  plaintiff  is  not  in  default." 

The  court  may  proceed  as  the  circumstances  warrant  and 
give  a  common-law  judgment  where  it  appears  that  plaintiff 
has  been  deprived  of  a  lien  by  reason  of  a  foreclosure  sale 
under  a  prior  lien." 

13.  Di  Menna  v.  Cooper  &  Evans  &  Construction  Co.,  60  Misc.  239,  113 
Co.,  220  N.  Y.  391,  395;  Deane  Steam  N.  Y.  Snpp.  29;  Weiss  v.  Kenney,  59 
Pump  Co.  V.  Clark,  84  App.  Div.  450,  Misc.  279,  112  N.  Y.  Supp.  287;  Gil- 
82  N.  Y.  Supp.  902;  Hertz  v.  Mapes-  more  v.  Colcord,  96  App.  Div.  358,  89 
Reeves  Construction  Co.,  30  Misc.  343,  N.  Y.  Supp.  689;  modified,  183  N.  Y. 
63  N.  Y.  Supp.  455.  342. 

14.  Uvalde  Asphalt  Paving  Co.  v.  15.  Seary  v.  Wegenaar,  120  App. 
City  of  New  York,  191  N.  Y.  244;  Feni-  Div.  419,  104  N.  Y.  Supp.  1055. 

chel  V.  Zicherman,  154  App.  Div.  471,  16.  Schenectady   Contracting   Co.    v. 

139  N.  Y.  Supp.  118;  Ball  v.  Doherty,  Schenectady   Ey.   Co.,    108    App.    Div. 

144    App.    Div.    277,  128  N.  Y.  Stipp.  336,    94    N.   Y.   Supp.    401;    Shaw   v. 

1014;   Reimer  v.  Naughton,   191   App.  Wilke,  137  App.  Div.  513,   121  N.  Y. 

Div.  711,  182  N.  Y.  Supp.  70;  Bradley  Supp.   745;   Snaith  v.  Smith,   7  Misc. 

&  Currier  Co.  v.  Pacheteau,  71  App.  37,  27  N.  Y.  Supp.  379,  57  St.  Rep.  86; 

Div.  148,  75  N.  Y.  Supp.  531 ;  reversed,  Weaver  Hardware  Co.    v.   Solomovitz, 

175  N.  Y.  492;  Wick  v.  Fort  Plain  &  98  Misc.  413,   163  N.  Y.  Supp.  121. 

Richfield  Springs  R.  Co.,  27  App.  Div.  17.  Jones  v.   Dodge,    137   App.   Div. 

577,  50  N.  Y.  Supp.  479;  Smith  v.  City  853,  122  N.  Y.  Supp.  815. 

of  New  York,  32  Misc.  380,  66  N.  Y.  18.  Crouch  v.  Moll,  28  St.  Rep.  48, 

Supp.  686;  Spring  v.  Collins  Building  8  N.  Y.  Supp.  183. 
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The  provisions  of  section  54  for  a  personal  judgment  do 
not  make  it  compulsory  to  resort  to  it  in  case  the  lien  or  part 
of  the  lien  fails." 

It  is  said  that  the  court  has  no  power  to  grant  a  personal 
judgment  against  defendant  if  plaintiff  did  not  have  and 
could  never  have  had  a  mechanic's  lien.™ 

3.  Necessity  that  lien  be  filed. 

Under  section  54,  it  is  only  where  a  party  has  filed  a 
mechanic's  lien  that  upon  failure  for  any  reason  to  establish 
the  lien  a  money  judgment  may  be  given.^  But  section  64 
seems  to  allow  a  personal  judgment  in  favor  of  persons  who 
have  not  filed  liens. 

4.  Necessity  that  lien  fail. 

If  the  mechanic's  lien  fails  in  a  suit  to  foreclose  it,  the  law 
permits  a  personal  judgment  against  the  contractor,  but  it 
has  been  held  that  such  judgment  can  be  taken  only  where  the 
lien  fails.^ 

5.  Foreclosure  complaint  insufficient. 

Where  a  complaint  is  insufficient  for  the  foreclosure  of  a 
mechanic's  lien,  but  does  contain  all  the  essential  elements  of 
a  cause  of  action  for  work,  labor  and  services,  and  for  ma- 
terials furnished,  the  plaintiff  may  recover  a  money  judg- 
ment.^ Thus,  where  the  complaint  is  insufficient  in  that  it 
does  not  state  whether  any  other  action  has  been  brought  to 
recover  any  part  of  the  lien  debt,  as  required  by  Rule  255,  the 
plaintiff  may,  nevertheless,  recover  a  personal  judgment  for 
the  sums  due  him,  where  the  allegations  of  the  complaint  and 

19.  Koeppel    v.    Macbeth,    97    App.  Collateral  attack. — ^Where,  in  an  ac- 
Div.  299,  89  N.  Y.  Supp.  969.  tion  to  enforce  a  lien  for  material  fur^ 

20.  Mowbray  v.  Levy,  85  App.  Diy.  niahed   a    contractor,   the   court   finds 
68,  82  N.  Y.  Supp.  959.  that  the  lien  is  valid,  a  personal  judg- 

21.  Freidenrich  v.  Condict,  124  App.'  ment  against  the  contractor  cannot  be 
Div.  807,  109  N.  Y.  Supp.  526.  collaterally  attacked,  inasmuch  as  the 

See  also.  Glen  Cove  Granite  Co.  v.  court  had   jurisdiction  to  render  the 

Costello,   65   App.   Div.   43,   72  N.   Y.  same.     Glen  Cove  Granite  Co.  v.  Cos- 

Snpp.  531.  tello,  65  App.  Div.  43,  72  N.  Y.  Supp. 

22.  Murphy   v.   City  of   Watertown,  531. 

112  App.  Div.  670,  99  N.  Y.  Supp.  6;  23.  Schwartz  v.  Klar,  144  App.  Div. 

Maltby  &  Sons  Co.  v.  Boland  Co.,  152      37,  128  N.  Y.  Supp.  830. 
App.  Div.  596,  137  N.  Y.  Supp.  470. 


2418  mechanics'  liens. 

proof  are  sufficient.  The  plaintiff  should  not  be  denied  relief 
under  such  a  complaint  upon  the  ground  that  no  demand  was 
made  for  personal  judgment.^* 

6.  Necessity  that  complaint  state  cause  of  action  for  personal  liability. 
Although  by  virtue  of  section  54,  a  plaintiff,  on  failing  to 

establish  his  lien,  may  recover  judgment  for  the  amount 
shown  to  be  due,  or  which  he  might  recover  in  an  action  on 
contract  against  any  party  to  the  action,  the  section  does  not 
aid  one  who  fails  to  allege  in  his  complaint  the  matters  essen- 
tial to  support  a  personal  cause  of  action.^®  A  prayer  for  a 
deficiency  judgment  may  be  sufficient  as  a  prayer  for  a  per- 
sonal judgment.^® 

Where,  in  action  to  foreclose  a  mechanic's  lien  a  cross- 
answer,  based  on  an  entire  contract  and  seeking  to  enforce  a 
mechanic's  lien  thereunder,  does  not  allege  due  performance 
as  required  by  Rule  92  of  the  Rules  of  Civil  Practice,  it  is 
insufficient  to  constitute  a  cause  of  action  for  goods  sold  and 
delivered  or  for  labor  performed  under  a  contract,  and  a  per- 
sonal judgment  cannot  be  granted  in  case  a  valid  mechanic's 
lien  is  not  established.^ 

7.  Necessity  of  substantial  performance. 

A  personal  judgment  cannot  be  rendered,  when  at  the  time 
of  the  commencement  of  the  action  the  plaintiff  had  not  sub- 
stantially performed  his  contract.^^    When  the  plaintiff,  in  an 

24.  Prime  v.  Hughes,  174  App.  Div.  fail  by  reason  of  the  insufficiency  of 

406,  159  N.  Y.  Supp.  1041.  the     notice.       Mitchell     v.     Ihmniore 

25.. Abbott  V.  Easton,  122  App.  Div.  Realty    Co.,    135    App.    Div.    583,    120 

274,  106  N.  Y.  Supp.  970.  N.  Y.  Supp.  771;   modified,  199  N.  Y. 

Where  plaiatiS  alleges  that  the  de-  529. 

fendant  owner  requested  a  tenant  to  26.  Ryan  v.  Train,  95  App.  Div.  73, 

make  improvements  and  that  with  the  88  N.  Y.  Supp.  441  j  Bradley  &  Currier 

owner's    consent    and    knowledge    the  Co.  v.  Pacheteau,  175  N.  Y.  492. 

plaintiff  contracted  with  the  tenant  to  27.  W«aver  Hardware  Co.  v.  Solomo- 

make   the   improvementsi  and   that   at  vitz,  98  Misc.  413,  163  N.  Y.  Supp.  121. 

the  special  instance  and  request  of  the  28.  Aex  v.  Allen,  107  App.  Div.  182, 

owner  and  the  tenant  the  plaintiff  per-  94  N.  Y.  Supp.  844;  Levin  v.  Hesaburg, 

formed   certain    extra   work    and   fur-  135   App.   Div.    155,   119  N.   Y.   Supp. 

nished  certain  extra  materials  of  a  cer-  1021. 

tain    reasonable    value,    he    states    a  Subsequent  performance. — ^Where,  in 

cause  of  action  warranting  a  personal  a   suit  to  foreclose  a.  mechanic's  lien, 

judgment   against   the   owner   for   the  defendant  alleged  non-performance  by 

extra  work  done,  even  though  his  lien  plaintiff,   and  the  referee   found  that, 
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action  to  foreclose  a  mechanic's  lien,  alleges  and  proves  an 
entire  contract  under  which,  payment  is  not  due  until  perform- 
ance, and  failure  of  substantial  performance  is  found  as  a 
fact,  the  court  cannot  direct  a  personal  judgment  against  the 
defendant  as  a  quantum  meruit?^  Where  the  claim  of  a  con- 
tractor fails  because  of  a  failure  to  substantially  perform,  a 
counterclaim  for  the  expense  of  completing  the  work  falls 
with  it,  and  there  can  be  no  recovery  thereon.^" 

8.  Necessity  of  contractual  relation  between  parties. 

Where  it  is  neither  alleged  nor  claimed  that  a  contractual 
relation  existed  between  the  owner  and  the  lienor,  a  personal 
judgment  could  not  be  awarded  against  such  owner  on  the 
lien  being  held  invalid.^^  A  personal  judgment  cannot  be 
awarded  against  the  owner  in  favor  of  the  subcontractor  who 
does  not  allege  or  claim  that  a  contractual  relation  existed 
between  him  and  the  owner.^^  In  the  absence  of  any  promise 
by  the  owner  to  pay,  a  subcontractor  is  not  entitled  to  recover 
more  than  was  due  to  the  contractor  at  the  time  the  lien  was 
filed.^*  A  personal  judgment  cannot  be  rendered  against  the 
owner  of  premises  against  whom  there  is  no  demand  in  the 
complaint  which  does  not  allege  any  liability  on  his  part  nor 
any  contract  between  him  and  plaintiff,  a  subcontractor,  but 
only  that  an  amount  was  due  from  the  owner  to  the  principal 
contractor,  which  plaintiff  fails  to  show.^*  One  who  furnishes 
labor  and  materials  to  a  subcontractor  and  has  filed  a  me- 
chanic's lien  against  the  owner  and  his  immediate  contractor 
is  not  entitled  to  a  personal  judgment  against  another  con- 
tractor with  whom  he  had  no  relations.*^ 

Where  the  contract  was  made  with  one  tenant  in  common 

at  the  time  of  filing  the  notice  of  lien,  N.  Y.  566. 

plaintiff    had    not    substantially    per-  30.  Kobl  v.   Fleming,   21   Misc.   690, 

formed  the  contract  on  hia  part,  and  47  N.  Y.  Supp.  1092. 

plaintiff    had     filed    no    supplemental  31.  Siegel   v.   Ehrshowsky,   46   Misc. 

complaint,  it  was  not  competent  for  605,  92  N.  Y.  Supp.  733. 

the  referee  to  render  a  personal  judg-  32.  Siegel  v.  Ehrshowsky,  46  Misc. 

ment  for  plaintiff  on  the  ground  that  605,  92  N".  Y.  Supp.  733. 

since  the  commencement  of  the  aiction  33.  Shulman    v.    M'aison,    25    Misc. 

plaintiff  had  fulfilled  his  contract.   Aex  765,  54  N".  Y.  Supp.  1009. 

V.  Allen,  107  App.  Div.  182,  94  N.  Y.  34.  Kane   t.   Hutkofl,   81   App.   Div. 

Supp.  844.  105,  81  N.  Y.  Supp.  85. 

29.  Tinley   v.    Van   Wert,    119    App.  35.  Zimmerman    v.    Loft,    125    App. 

Div.  738,  104  N.  Y.  Supp.  3;  aff'd,  189  Div.  725,  110  N.  Y.  Supp.  499. 


2420  MBCHAHICS'   LIENS. 

only,  consent  of  the  other  tenant  to  the  work  will  not  render 
him  liable  to  a  personal  judgment.'" 

Where  the  work  was  done  without  the  consent  of  the  owner 
and  the  tenant  had  assigned  the  lease  before  the  contract  was 
made,  the  lien  cannot  be  made  operative  against  the  leasehold 
interest,  and  the  only  relief  that  can  be  awarded  is  a  personal 
judgment  against  the  person  who  ordered  the  work.*'' 

Where  plaintiff  elected  to  hold  the  husband  liable  as  prin- 
cipal, he  cannot  split  his  demand  and  hold  the  wife  liable  for 
a  portion  thereof  under  a  personal  judgment  under  a  suit  to 
foreclose  the  mechanic's  lien,  he  having  failed  to  establish 
the  whole  claim  as  a  lien,  it  not  being  filed  in  time  to  secure 
part  of  the  demand.^ 

While,  in  an  action  to  foreclose  a  mechanic's  lien,  a  per- 
sonal or  money  judgment  is  proper  as  against  the  owner  or 
contractor,  but  his  promise  to  pay  the  consideration  for  the 
work  and  labor  is  no  basis  for  such  a  judgment  against  a 
subsequent  grantee  who  has  made  no  such  promise  and  has 
not  assumed  the  obligation  of  the  grantor.*' 

ARTICLE  XI. 

LIEN  FOR   PUBLIC   IMPROVEMENT. 

A.  Bight  to  lien. 

1.  Lien  Law,  §  S.    Liens  under  contracts  for  public  improvements. 

A  person  performing  labor  for  or  furnishing  materials  to  a  contractor,  his 
subcontractor  or  leg^l  representative,  for  the  construction  of  a  public  improve- 
ment pursuant  to  a  contract  by  such  contractor  with  the  state  or  a  municipal 
corporation,  shall  have  a  lien  for  the  principal  and  interest  of  the  value  or  agreed 
price  of  such  labor  or  materials  upon  the  moneys  of  the  state  or  of  such  corpora- 
tion applicable  to  the  construction  of  such  improvement,  to  the  extent  of  the 
amount  due  or  to  become  due  on  such  contract,  upon  filing  a  notice  of  lien  as 
prescribed  in  this  article,  except  as  hereinafter  in  this  article  provided. 

(See  B.,  C.  &  Q.  Consolidated  Laws,  2d  Ed.,  p.  4798.) 

2.  General  right  to  lien, 

A  lien  cannot  be  filed  against  municipal  property  unless  the 
lien  is  expressly  authorized  by  statute.*"    The  Lien  Law  pro- 
se. Smith  V.  O'Donnell,  15  Misc.  98,  39.  Gilmore    v.    Colcord,    183   N.    Y. 
86  N.  Y.  Supp.  480.                                       342;   modifying,  96  App.  Div.  358,  89 

37.  Hartley  v.  Murtha,  36  App.  Div.      N.  Y.  Supp.  689. 

196,  56  N.  Y.  Supp.  686.  40.  Bossier  v.  Putney,  63  Super.  Ct. 

38.  Booth  V.  Barron,  29  App.  Div.  456;  Leonard  v.  City  of  Brooklyn,  71 
66,  51  N.  Y.  Supp.  391.  N.  Y.  498. 


mechanics'  liens.  2421 

vides  a  different  procedure  for  the  creation  and  enforcement 
of  liens  in  cases  of  public  improvements  than  in  the  cases  of 
private  improvements.*^ 

A  lien  for  labor  or  materials  against  funds  retained  by  a 
municipal  corporation  cannot  be  enforced  unless  the  fund 
arose  upon  the  contract  under  which  the  labor  was  performed 
or  the  materials  were  furnished.** 

3.  Extent  of  lien. 

The  distinction  between  liens  upon  private  property  and 
upon  funds  accruing  to  contractors  for  public  improvements 
is  clear-cut  and  well  defined.**  Unlike  a  lien  upon  private 
property,  the  lien  is  not  upon  the  real  property  upon  which 
the  work  is  done  in  the  case  of  a  public  improvement,  but  is 
upon  the  amount  due  or  to  become  due  on  the  contract  between 
the  State  or  the  municipal  corporation  and  the  contractor.** 
There  is,  however,  little  difference  between  the  rights  of 
lienors  as  against  contractors  on  private  contracts  and  con- 
tracts for  public  improvements,  and  the  lienors  have  no 
greater  rights  in  the  one  case  than  in  the  other.*^ 

If  the  contractor  fails  to  complete  the  work  and  his  rights 
are  forfeited  and  no  money  thereafter  becomes  due  to  him, 
there  is  no  lien.** 

The  retention  of  a  percentage  of  payments  to  be  made  to  the 
contractor  by  the  State  is  for  the  benefit  and  security  of  the 
State,  and  not  for  the  benefit  of  the  contractor  or  materialmen 
or  laborers.    Hence,  where  the  State  is  compelled  to  pay  out 

Carnegie    Free    Library. — ^Lien     for  265,  269,  165  N.  Y.  Supp.  5. 

construction  of  building. — See  Sexauer  44.  Rockland  Lake  Trap  Rock  Co,  v. 

&   Lemke   v.  Burke   &   Sons  Co.,   228  Village  of  Port  Chester,  102  App.  Div. 

N.  Y.  341.  360,  92  N.  Y.  Supp.  631;  affd,  185  N. 

Schools. — A  contract  with  the  trus-  Y.  590;  Milliken  Bros.  v.  City  of  New 

tees   of  public  schools   in   the  city  of  York,   135   App.   Div.   598,    120   N.   Y. 

New  York  was  held  to  have  been  made  Supp.  841;  reversed  on  other  grounds, 

with  the  city.    Bell  v.  The  Mayor  of  201    N.    Y.    65;    Dain's    Sons    Co.    v. 

New  York,  105  N.  Y.  139.  School  District,  83  Misc.   335,   144  N. 

41.  Terwilliger  v.  Wheeler,  81  App.  Y.  Supp.  846. 

Dir.  460,  81  N.  Y.  Supp.  173.  45.  Dempsey   v.   Mount    Sinai   Hos- 

43.  Quinlan  v.  Russell,  94  N.  Y.  350.  pital,   186  App.   Div.   334,   174   N.   Y. 

43.  Bradley  &  Son  v.  Huber  Co.,  146  Supp.  386.      . 

App.  Div.  630,  131  N.  Y.  Supp.  388;  46.  Audley  Qarke  Co.  v.  W.  F.  Plass 

aff'd,    210   N.    Y.    627;    Armstrong   v.  &  Bro.,  Inc.,  107  Misc.  722,  174  N.  Y. 

State  Bank  of  Mayrille,  177  App.  Div.  Supp.  436. 
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more  than  the  amount  so  retained,  for  the  completion  of  the 
work  abandoned  by  the  contractor,  the  percentages  never  be- 
come due  to  the  contractor,  and  mechanics'  liens  never  attach 
thereto.*'' 

Percentages  retained  by  a  city  are  not  the  subject  of  a  lien 
until  the  completion  of  a  contract.*^  AVhere  a  contract  for  a 
municipal  improvement  in  the  city  of  New  York  provided  that 
on  the  default  of  the  contractor  the  cost  of  completing  the  im- 
provement by  the  municipal  authorities  should  be  a  charge 
against  the  contractor  who  should  pay  to  the  city  the  excess, 
if  any,  over  and  above  the  unpaid  balance  of  the  contract 
price,  and  that  the  contractor  should  have  no  claim  to  any 
unpaid  balance  and  should  forfeit  all  claim  to  any  moneys 
retained  by  the  city,  a  materialman  who  has  filed  a  mechanic's 
lien  stands  in  the  same  position  as  the  original  contractor 
with  regard  to  all  moneys  due  or  to  become  due  under  the 
contract.  Hence,  although  the  municipal  authorities  declared 
the  contract  forfeited  at  a  time  when  a  part  payment  to  the 
contractor  had  been  certified  to  be  due,  but  pursuant  to  the 
terms  of  the  contract,  the  sum  was  withheld  by  the  comptroller 
of  the  city,  such  a  lienor  is  not  entitled  to  receive  said  sum 
until  it  shall  be  actually  determined  that  the  cost  to  the  city 
of  completing  the  contract  will  entitle  the  original  contractor 
to  said  sum  or  some  part  thereof.*' 

An  allegation  in  the  complaint  of  a  subcontractor  that  the 
contractor  entered  on  the  performance  of  an  agreement  be- 
tween himself  and  the  city  and  "that  the  same  is  now  in  pro- 
cess of  completion  or  completed,"  fails  to  show  moneys  due 
from  the  city  to  the  contractor,  or  that  there  will  be  any 
moneys  due  and  does  not  set  forth  a  cause  of  action.^ 

Where  an  action  is  brought  to  foreclose  a  lien  filed  by  the 
plaintiff  against  money  due  or  to  grow  due  to  a  contractor 
for  work  done  under  a  contract  Avith  the  city  of  New  York, 
and  the  city'interposes  an  answer  admitting  that  it  is  a  muni- 
cipal corporation  and  that  the  lien  was  filed,  but  alleging  that 
it  has  no  knowledge  or  information  sufficient  to  form  a  belief 

47.  Eept.  of  Atty.^enl.   (1910),  457.  K  Y.  Supp.  324. 

48.  Jones  v.  Savage,  24  Miac.  158,  53  50.  Brenchaud    v.    The    Mayor,    61 
N".  Y.  Supp.  308.  Hun,  564,  16  N.  Y.  Supp.  347,  41   St. 

49.  American  Radiator  Co.  t.  City  of  Rep.  158. 
New   York,    177    App.    Div.    578,    163 
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as  to  any  of  the  oth^r  allegations  of  the  complaint,  the  burden 
rests  upon  the  lienor  to  show  that  the  money  was  due  to  the 
contractor  under  the  contract  in  question.^^ 

4.  By  corporation. 

A  corporation  is  a  person  within  the  meaning  of  the  statute 
and  may  acquire  a  lien  for  labor  and  materials.^^ 

5.  What  constitutes  a  public  improvement. 

The  lien  under  discussion  is  for  labor  and  materials  fur- 
nished for  a  public  improvement.  A  lien  for  materials  used 
in  the  construction  of  a  public  school  house  is  upon  a  public 
improvement.^  The  character  of  the  contract  must  be  estab- 
lished by  its  substantial  purpose  and  not  by  some  merely 
incidental  result.^  Where  a  contract  was  fundamentally  for 
the  removal  of  ashes  and  refuse,  and  this  was  its  primary 
purpose  and  characterizing  feature,  it  is  not  one  for  making 
a  public  improvement,  and  cannot  be  turned  into  one  of  the 
latter  kind  because  as  a  mere  incident  to  its  performance  pro- 
vision is  made  for  depositing  the  refuse  in  some  place  where 
it  will  make  filling  or  land.^ 

6.  Materialman. 

A  municipal  lien  is  restricted  to  materials  already  fur- 
nished, as  the  statute  gives  no  lien  for  materials  to  be  fur- 
nished.^^ A  lien  may  not  be  had  upon  the  funds  earned  under 
a  contract  with  the  State  or  municipality  for  a  public  improve- 
ment for  the  difference  between  the  contract  purchase  price 
and  what  was  realized  by  the  alleged  lienor  for  material 
shipped  but  never  delivered,  since  such  material  did  not  ac- 
tually or  constructively  enter  into  or  become  a  part  of  the 
improvement,  within  the  meaning  of  the  statute.^^  A  steam 
shovel,  leased  for  a  specified  term  to  a  contractor  for  use  on 
a  public  work  and  then  returned  to  the  owner,  is  not  "ma- 

i 

51.  Smyth  v.   Marsich,  4  App.  Div.  55.  Riverside     Construction    Co.    v. 
171,  38  N.  y.  Supp.  932.  City  of  New  York,  218  N.  Y.  598,  807. 

52.  Gaskell  v.   Beard,   58   Hun,   101,  56.  Goss     v.    Williams    Engineering 
11  N.  Y.  Supp.  399,  33  St.  Kep.  852.  Co.,  57  Misc.  78,  108  N.  Y.  Supp.  862. 

53.  Terwilliger  v.  Wheeler,  81  App.  57.  Giant   Portland   Cement   Oo.    v. 
Div.  460,  81  N.  Y.  Supp.  173.  Barber  A.  P.  Co.,  187  App.  Div.  581, 

54.  Riverside     Construction     Oo.     t.  177  N.  Y.  Supp.  408. 
City  of  New  York,  218  N.  Y.  596,  607. 
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terials"  within  the  meaning  of  the  statute,  and  the  owner  is 
not  entitled  to  a  lien  for  the  unpaid  rent  thereof.^  Coal  sold 
to  a  contractor  and  builder  of  a  State  highway  and  used  in 
generating  steam  in  the  boilers  of  road  rollers  and  traction 
engines  used  on  the  contract,  is  not  "materials"  furnished 
for  the  construction  of  the  highway  within  the  meaning  and 
intent  of  section  5  of  the  Lien  Law.® 

7.  Sub-contractors. 

Liens  filed  by  laborers  and  materialmen  against  a  sub- 
contractor for  public  improvements  are  effective  only  to  the 
extent  of  the  amount  due  or  to  become  due  to  the  subcon- 
tractor on  his  contract  and  not  to  the  extent  of  any  moneys 
which  may  be  due  the  principal  contractor  upon  his  contract 
with  the  State.""  An  action  by  subcontractor  to  foreclose  a 
lien  upon  a  contract  for  the  repair  of  a  school  in  the  city  of 
New  York  may  be  brought  against  the  city  instead  of  against 
the  board  of  education.  Where  the  board  of  education  takes 
possession  of  the  work  and  completes  the  same,  after  abandon- 
ment by  the  contractor,  serving  notice  upon  him  to  charge 
him  with  costs  and  expenses  of  completion,  a  subcontractor 
may  recover  the  balance  due  him,  less  the  cost  of  completion, 
and  in  such  case  a  provision  in  the  contract  requiring  a  certi- 
ficate of  completion  is  waived ;  and  the  lien  for  work  done  on 
such  public  improvement  is  not  a  lien  upon  the  building  or 
premises  within  a  clause  of  the  contract  which  precludes  the 
contractor  from  making  any  claim  until  all  liens  are  removed." 

B.  Notice  of  lien. 
1.  lien  Law,  §  12.    Notice  of  lien  on  account  of  public  improvements. 

At  any  time  before  the  construction  of  a  public  improvement  i3  completed 
and  accepted  by  the  state  or  by  the  municipal  corporation,  and  within  thirty 
days  after  such  completion  and  acceptance,  a  person  performing  the  work  for  or 
furnishing  materials  to  a  contractor,  his  subcontractor,  assignee  or  legal  repre- 
sentative, may  file  a  notice  of  lien  with  the  head  of  the  department  or  bureau 
having  charge  of  such  construction  and  with  the  comptroller  of  the  state  or  with 
the   financial   oficer  of   the   municipal  corporation,   or   other   officer   or  person 

58.  Troy  Public  Works  Co.  v.  City  GO.  Upson  v.  United  Engineering  & 
of  Yonkers,  207  N.  Y.  81,  following  Contracting  Co.,  72  Misc.  541,  130  N. 
Schaghtieoke  Powder  Co.  v.  Greenwich      Y.  S'upp.  726. 

&  Johnsonville  Ry.  Co.  183  N.  Y.  306.  61.  Bader  v.  City  of  New  York,  61 

59.  Sehultz    v.   Quereau,   210   N.   Y.      Misc.  358,  101  N.  Y.  Supp.  351. 
257. 
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charged  with  the  custody  and  disbursements  of  the  state  or  corporate  funds  ap- 
plicable to  the  contract  under  which  the  claim  is  made.  The  notice  shall  state 
the  name  and  residence  of  the  lienor,  the  name  of  the  contractor  or  subcontractor 
for  whom  the  labor  was  performed  or  materials  furnished,  the  amount  claimed  to 
be  due  or  to  become  due,  the  date  when  due,  a  description  of  the  public  im- 
provement  upon  which  the  labor  was  performed  and  materials  expended,  the 
kind  of  labor  performed  and  materials  furnished,  and  materials  actually  manu- 
factured for  but  not  delivered  to  such  public  improvement,  and  give  a  general  de- 
scription of  the  contract  pursuant  to  which  such  public  improvement  was  con- 
structed. If  the  lienor  is  a  partnership  or  a  corporation,  the  notice  shall  state  the 
business  address  of  such  partnership  or  corporation,  the  names  of  the  partners,  and 
if  a  foreign  corporation,  its  principal  place  of  business  within  the  state,  if  the 
name  of  the  contractor  or  subcontractor  is  not  known  to  the  lienor,  it  may  be 
so  stated  in  the  notice,  and  a  failure  to  state  correctly  the  name  of  the  con- 
tractor or  subcontractor  shall  not  affect  the  validity  of  the  lien.  The  notice 
must  be  verified  by  the  lienor  or  his  agent,  to  the  effect  that  the  statements 
therein  contained  are  true  to  his  own  knowledge,  except  as  to  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true.  The  comptroller  of  the  state  or  the  financial  ofScer  of  the 
municipal  corporation  or  other  officer  or  person  with  whom  the  notice  is  filed 
shall  enter  the  same  in  a  book  provided  for  that  purpose,  to  be  called  the 
"lien  book."  Such  entry  shall  include  the  name  and  residence  of  the  lienor, 
the  name  of  the  contractor  or  subcontractor,  the  amount  of  the  lien  and  date  of 
filing,  and  a  brief  designation  of  the  contract  under  which  the  lien  arose. 
(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4824.) 

2.  Contents. 

Section  12  prescribes  the  contents  of  a  mechanic's  lien  on 
a  public  improvement.^    Section  23  requires  the  article  of  the 

62.  Two  separate  contracts. — In  an  clearly  marked  the  items  furnished  for 
action  to  foreclose  a  lien  for  materials  the  sewage  disposal  improvement 
furnished  for  a  water  system  built  and  those  items  furnished  for 
under  a  contract  with  a  village  it  ap-  the  water  system,  and  in  the  body  of 
peared  that  during  the  progress  of  the  the  notice  refers  to  said  schedule  ta, 
work  the  village  was  also  engaged  in  stating  the  materials  furnished,  the 
building  a  sewage  disposal  system  amount  claimed  to  be  due  and  when 
under  a  separate  contract  with  the  due,  and  specifically  sets  forth  the 
same  contractors.  Separate  funds  were  making  of  the  contract  for  the  con- 
applicable  and  separate  accounts  were  struction  of  the  waterworks  system, 
kept  but  most  lienors  fell  into  the  the  notice  of  lien,  under  section  23  of 
error  of  filing  their  claims  against  the  Lien  Law,  will  be  held  valid  as  to 
both  the  water  and  the  sewer  funds  form.  Ludlow  Valve  Mfg.  Co.  v.  Vil- 
and  failed  in  their  notice  of  lien  to  dis-  lage  of  Middleport,  105  Misc.  328,  173 
tinguish  in  any  manner  what  materials  N.  Y.  Supp.  209. 
they  furnished  in  either  improvement.  Letters  to  the  comptroller  of  the 
Held,  that  where  plaintiff  annexed  to  city  of  New  York  stating  that  the  ma- 
his  notice  of  lien  and  made  a  part  terial  delivered  was  delivered  under  a 
thereof,  a  schedule  upon  which  were  conditional  bill  of  sale,  by  which  title 
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Lien  Law  to  be  liberally  construed,  and  provides  that  a  sub- 
stantial compliance  shall  be  sufficient  for  the  validity  of  a  lien. 
Notices  of  liens  may  be  held  sufficient  where,  from  the  facts 
stated  therein,  proper  inferences  may  be  drawn  of  the  facts 
required  by  the  statute."^  But,  nevertheless,  the  notice  must 
contain  all  the  information  required  by  the  statute.''* 

The  notice  must  state  the  name  and  residence  of  the  lienor. 
The  provision  that  "if  the  lienor  is  a  partnership  or  a  cor- 
poration the  notice  shall  state  the  business  address  of  such 
partnership  or  corporation"  is  intended  to  be  in  substitution 
for  and  not  in  addition  to  the  previous  clause  requiring  a 
statement  of  the  residence  of  the  lienor."^  But  a  failure  to 
state  correctly  the  name  of  the  contractor  does  not  invalidate 
the  lien.^^ 

Where  several  notices  neither  claimed  payment  due  for  nor 
recited  any  "materials  actually  manufactured  for  but  not  de- 
livered to  such  public  improvement,"  a  claim  that  the  notice 
of  lien  must  state  that  no  such  materials  were  so  manufac- 
tured, on  the  theory  that  a  statutory  requirement  is  otherwise 
disregarded,  cannot  be  sustained.^' 

It  must  state  the  date  when  the  amount  claimed  became 
due."*  A  failure  to  state  such  date  is  a  sufficient  ground  for 
the  dismissal  of  the  complaint  in  the  suit  to  foreclose  such  a 
lien.^'  Notices  which  state  that  the  prices  of  the  materials 
were  payable  on  delivery  and  give  the  dates  between  which 

was  not  to  pass  until  payment  of  the  65.  Post   &  MeCord  v.  City  of  New 

contract    price,  none    of    which  letters  York,   86  Misc.   300,   148  N.  Y.  Supp. 

stated   the   residence   of   the  claimant  568;   aff'd,  166  App.  Div.  919,  151  N. 

nor  the  amount  due  or  to  become  due,  Y.  Supp.  1138. 

but  merely  stated  the  contract  price,  66.  Paine  v.  City  of  New  York,  190 

without  stating  whether  or  not  it  had  App.  Div.  681,  180  N.  Y.  Siupp.  331. 

been  paid,  nor  when  any  part  of  the  67.  New  Jersey  Terra  Cotta  Co.  v. 

purchase  price  became  due,  and  such  City  of  New  York,  112  Misc.  510,  184 

letters  were  unverified,  are  not  a  valid  N.  Y.  Supp.  316. 

notice     of     a     mechanic's     lien     and  68.  Post  &  McCord  v.  City  of  New 

the  court  has  no  authority  to  discharge  York,   86  Misc.  300,   148  N.  Y.  Supp. 

them  as  if  they  were  such  notice  upon  568;   aff'd,   166  App.  Div.  919,   152  N. 

the  giving  of  an  undertaking.    Matter  Y.  Supp.   1138;   Bluff  Point  Stpne  Co. 

of  Sheehan  &  Co.,   135  App.   Div.  94,  v.  United  States  Fidelity  &  Guaranty 

120  N.  Y.  Supp.  153.  Co.,  180  App.  Div.  832,  168  N.  Y.  Supp. 

63.  Davis  Lumber  Co.  v.  Blanchard,  168. 

175  App.  Div.  256,  161  N.  Y.  Supp.  474.  69.  Bradley  &  Son  v.  Huber  Co.,  146 

64.  Bluff  Point  Stone  Co.  v.  United  App.  Div.  630,  131  N.  Y.  Supp.  380; 
States   Fidelity   &   Guaranty   Co.,    180       aff'd,  210  N.  Y.  627. 

App.  Div.  832,  168  N.  Y.  Supp.  168. 
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materials  were  furnished,  stating  explicitly  the  date  when  the 
last  item  thereof  was  furnished,  sufficiently  state  as  to  "the 
date  when  due."™  Where  a  notice  states  that  the  items  of 
material  were  furnished  between  certain  specified  dates,  and 
the  contract,  which  is  annexed  to  and  expressly  made  a  part 
of  the  notice,  provides  that  all  payments  shall  be  made  on 
a  certain  day  of  each  month  for  all  material  delivered  up  to 
and  including  a  certain  day  of  the  preceding  month,  there  is 
a  sufficient  compliance  with  the  requirement  of  the  statute 
although  the  date  when  the  debt  is  due  is  not  specifically 
stated.''^  A  subcontractor's  notice  of  lien  which,  instead  of 
reciting  the  date  when  the  amount  claimed  is  due,  states  that 
under  the  lienor's  contract  the  amounts  claimed  were  payable 
to  it  within  ten  days  after  the  principal  contractor  should  be 
paid,  and  upon  information  and  belief  that  he  had  been  paid 
nothing,  is  only  prima  facie  sufficient,  and  where  the  trial  dis- 
closes such  long-continued  neglect  of  the  obvious  and  reliable 
source  of  inquiry  in  fq,vpr  of  one  who  might  have  motive  to 
conceal  and  deceive  the  notice  of  lien  will  be  declared  invalid.'^ 

A  notice  of  lien  which  shows  that  the  lien  is  claimed  against 
the  State  of  New  York  as  owner  of  the  real  estate  described 
is  not  invalidated  by  a  subsequent  statement  in  the  printed 
form  that  a  lien  is  asserted  against  such  real  estate.''^ 

Where  notices  state  that  the  real  property  under  improve- 
ment '*is  situated  on  the  east  side  of  North  Jay  Street,  and 
known  and  distinguished  as  No.  —  on  said  street  in  the  City 
of  Schenectady,  County  of  Schenectady  and  State  of  New 
York,  and  described  as  follows :  The  property  upon  which  is 
located  the  new  hose  house  known  as  station  3,  situated  on 
North  Jay  Street  in  the  city  of  Schenectady,  N.  Y.,"  and  it 
further  appears  from  the  notices  that  the  contract  for  the  im- 
provement was  made  with  N.,  "who  is  the  general  contractor 
for  the  construction  of  fire  station  No.  3,"  such  notices  give  a 
sufficient  "description  of  the  public  improvement"  within  the 
meaning  of  the  statute.  Such  notices  also  contain  a  sufficient 
"general  description  of  the  contract  pursuant  to  which  such 

70.  Davis  Lumber  Co.  v.  Blanchard,  72.  New  Jersey  Terra   Cotta  Co.  v. 
175  App.  Div.  256,  161  N.  Y.  Supp.  474.      City  of  New  York,  112  Misc.  510,  184 

71.  Bluff  Point  Stone  Co.  v.  United      N.  Y.  Supp.  316. 

States   Fidelity   &   Guaranty   Co.,   180  73.  Newman  Lumber  Co.  v.  Wemple, 

App.  Div.  832,  168  N.  Y.  Supp.  168.  56  Misc.   168,  107  N.  Y.  Supp.  318. 
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public  improvement  was  eonstracted"  within  the  meaning  of 
the  statuteJ* 

Prior  to  1908,  it  was  not  necessary  to  verify  the  lien,^  but 
the  present  statute  requires  its  verification. 

3.  Place  of  filing. 

The  statute  requires  a  notice  of  lien  on  a  public  improve- 
ment to  be  filed  with  the  officers  having  charge  of  the  improve- 
ment and  with  the  financial  officer  of  the  municipality.  No 
lien  is  created  by  a  filing  in  the  county  clerk's  office.'"'  A 
failure  to  file  with  both  of  such  officers  is  fatal,  and  where  a 
lienor  does  not  file  its  notice  with  one  of  the  officers  until  after 
the  plaintiff  has  filed  its  notice  with  him  the  plaintiff's  lien  is 
superior." 

A  lien  upon  a  public  building  in  the  city  of  New  York  must 
be  filed  in  the  department  of  public  works.^*  Where  a  board 
of  supervisors  entered  into  a  contract  for  the  erection  of  a 
county  clerk's  office,  the  filing  of  a  notice  of  lien  for  work 
done  and  materials  furnished  with  the  clerk  of  the  board  of 
supervisors  and  the  county  treasurer  is  sufficient." 

A  lien  for  materials  used  in  the  construction  of  a  public 
school  should  be  filed  with  the  board  of  trustees  and  the 
treasurer  of  the  school  district.™ 

Notices  of  liens  for  labor  performed  and  materials  furnished 
for  a  public  improvement  under  the  supervision  of  the  High- 
way Commissioner  may  be  accepted  and  filed  by  the  Comp- 
troller, but  he  must  notify  the  Highway  Commission  of  such 
filing." 

4.  Time  of  filing. 

A  lien  on  a  public  improvement  may  be  filed  at  any  time 
before  the  completion  and  acceptance  of  the  improvement,  and 

74.  Davis  Lumber  Co.  v.  Blanchard,  78.  Hawkins    v.    Mapes-Eeevea    Cob- 
175  App.  Div.  256,  161  N.  Y.  Supp.  474.      struction  Co.,  82  App.  Div.  72,  81  N.  Y. 

75.  Clapper  v.  Strong,  90  App.  DiT.      Supp.  794;   affd,  178  N.  Y.  236. 

536,   85    N.   Y.   Supp.   748,    14   N.   Y.  79.  Dwelle-Kaiser  Co.   v.   County   of 

Anno.  Cases,  323.  Niagara,    103    Misc.    460,    171    N.    Y. 

76.  Terwilliger  v.  Wheeler,   81   App.      Supp.  381. 

Div.  460,  81  N.  Y.  Supp.  173.  80.  Terwilliger  v.   Wheeler,  81   App. 

77.  Ludlow  Valve  Mfg.  Co.  v.  Village      Div.  460,  81  N.  Y.  Supp.  173. 

of  Middleport,  105  Misc.  328,  173  N.  Y.  81.  Rept.    of    Atty.-Genl.,    Oct.    27, 

Supp.  209.  7!1]0. 


mechanics'  liens.  2429 

must  be  filed  not  less  than  thirty  days  after  such  completion 
and  acceptance.  If  the  work  is  accepted  before  it  is  actually 
completed,  the  completion  rather  than  the  acceptance  controls 
the  time  for  the  filing  of  the  notice.**  A  notice  of  a  lien  filed 
against  a  contractor  more  than  thirty  days  after  a  road  has 
been  finally  accepted  by  the  highway  commission  should  be 
disregarded.^  The  right  to  file  a  lien  under  a  contract  for  a 
public  improvement  does  not  expire  until  thirty  days  after 
the  improvement  is  completed  and  accepted.  Such  authority 
includes  the  right  to  file  a  second  lien  within  the  time  so  pro- 
vided, at  least  to  cure  an  irregularity  in  a  lien  first  filed,  or 
to  reassert  a  lien  when  the  prior  one  has  been  lost  by  delay 
in  its  enforcement.**  Although  a  lien  filed  after  thirty  days 
from  the  completion  and  acceptance  of  work  on  a  public  im- 
provement is  void,  the  duties  of  the  comptroller  being  minis- 
terial, he  should  receive  and  file  the  lien  and  withhold  pay- 
ment, if  there  is  money  in  his  hands  due  the  contractor,  until 
the  lien  is  discharged  or  declared  invalid.*^ 

Where  a  contract  for  a  municipal  improvement  provided 
that  upon  the  completion  of  the  work  and  a  certificate  of  ap- 
proval signed  by  the  city  engineer  and  filed  with  the  board  of 
public  works,  said  board  will  certify  the  same  and  accept  the 
work  within  fifteen  days  after  filing,  and  on  the  completion  of 
the  work  an  assessment  roll  for  the  improvement  was  ac- 
cepted by  the  board  of  public  works  and  approved  and  sent 
to  the  common  council,  a  subcontractor  who  filed  a  lien  after 
the  expiration  of  said  fifteen  days  obtained  a  valid  lien,  al- 
though the  certificate  of  approval  was  never  filed  with  the 
board  of  public  works,  and  that  board  never  formally  accepted 
the  work.** 

82.  Milliken  Bros.,  Inc.,  v.  City  of  terials  made  had  been  delivered  but 
New  York,  201  N.  Y.  65;  reversing,  not  installed  and  that  the  title  thereto 
135  App.  Div.  598,  120  N.  Y.  Supp.  841.  was  still  in  the  lienor,  the  second  no- 

83.  Eept.  of  Atty.-Genl.  (1910),  487.  tice  of  lien  is  invalid  but  the  first  re- 

84.  Berger  Mfg.  Co.  v.  City  of  New  mains  unaffected.  New  Jersey  Terra 
York,  206  N.  Y.  24.  Cotta  Co.  v.  City  of  New  York.  112 

Where  of  two  notices  of  lien  filed  by  Misc.  510,  184  N.  Y.  Supp.  318. 

the  same  lienor  for  different  amounts,  85.  Opinion  of  Atty.-Genl.  (1913),  10. 

the  second  included  the  claim  under  the  86.  Lehigh   Portland  Cement  Co.   v. 

first  notice,  together  with  a  claim  for  City  of   Foughkeepsie,   179  App.  Div. 

work  and  material  subsequently  fur-  368,  166  N.  Y.  Supp.  454. 
nished,  and  the  proof  shows  that  ma- 
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5.  Form  of  notice  on  public  improvement. 

To    (head  of  the  department),  and    

(financial  officer)  : 

Please  take  notice  that of ,  has  and 

claims  a  lien  upon  the  moneys  of  the  city  of ,  which  re- 
main in  the  hands  of (financial  officer),  which  are  ap- 
plicable to  the  construction  of  the  permanent  improvement  herein- 
after described,  to  the  extent  of  the  amount  due  and  to  become  due 

on  a  contract  made  by  the  said  city  of ,  acting  by  and 

through (head  of  the  department),  with 

(contractor),  for  the  construction  of  Such  improvement,  which  lien 
is  based  upon  the  following  facts: 

1.  The  name  of  the  lienor  is   ,  and  that  he  resides 

at  , in  the  county  of ,  N.  Y.     (If  the  lienor 

is  a  partnership,  or  a  corporation  the  notice  must  state  the  business 
address  of  such  partnership  or  corporation,  and  the  names  of  the 
partners,  and,  if  a  foreign  corporation,  its  principal  place  of  business 
within  the  state. ) 

2.  That  the  name  of  the  contractor  (or  sub-contractor)  for  whom 
the  labor  (or  materials)  hereinafter  specified  was  performed  (or  fur- 
nished) is 

3.  That  the  amount  now  due  and  unpaid  for  such  labor  (or  ma- 
terials) is  dollars  and  that  said  sum  became  due  on 

the day  of ,  19 . . . 

4.  The  public  improvement  upon  which  the  labor  was  performed 
(or  materials  expended),  for  the  construction  of  which  this  lien  is 
claimed,  is  as  follows:  (describe  contract  between  contractor  and 
municipality) . 

5.  That  the  kind  of  labor  performed  (or  materials  furnished) 
is (state  kind  of  labor  or  materials) . 

6.  That  the  labor  (or  materials)  above  specified  was  actually  per- 
formed (or  furnished)  for  the  above  named  contractor  and  have  been 
actually  used  in  the  execution  and  completion  of  a  contract  for  the 
construction  of  such  public  improvement  in  pursuance  to  a  contract 
between  the  said (contractor)  and  the  said  municipal- 
ity, dated  the day  of ,  19 . . ,  providing  for 

the  construction  of  (give  a  general  description  of  the  contract)  and 
that  the  labor  (or  materials)  for  which  the  lien  is  claimed  were  per- 
formed and  furnished  for  the  above  named  contractor  and  have  been 
actually  used  in  the  execution  and  completion  of  the  contract  for  the 
construction  of  such  public  improvement,  pursuant  to  the  contract 

made  and  executed  between  the  lienor  herein  and  the  said 

(contractor). 

Dated 19 .  . . 


(Verification.) 
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C.  Assignment  of  contracts  and  orders  for  public  improvements. 

1.  Lien  Law,  §  16.    Assignment  of  contracts  and  orders  for  public  im- 

provement to  be  filed. 

No  aasignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing 
of  materials  for  a  public  improvement,  or  of  the  money,  or  any  part  thereof,  due, 
or  to  become  due,  therefor,  nor  an  order  drawn  by  the  contractor  or  subcontractor 
upon  the  municipal  corporation,  or  the  head  of  the  department  or  bureau  having 
charge  of  the  construction  of  such  public  improvement,  or  the  financial  officer  of 
the  municipal  corporation,  or  other  officer  or  person  charged  with  the  custody 
and  disbursement  of  the  corporate  funds  applicable  to  the  contract  for  such  pub- 
lic improvement,  shall  be  valid  unless  such  assignment  or  order,  or  a  copy  thereof, 
be  filed  within  ten  days  after  the  date  of  such  assignment  of  contract,  or  such 
assignment  of  money,  or  such  order,  with  the  head  of  the  department  or  bureau 
having  charge  of  such  construction,  and  with  the  financial  officer  of  the  municipal 
corporation  or  other  officer  or  person  charged  with  the  custody  and  disbursement 
of  the  corporate  funds  applicable  to  the  contract  for  such  public  improvement, 
and  such  assignment  or  order  shall  have  effect  and  be  enforceable  from  the 
time  of  such  filing,  and  no  such  assignment  or  order  shall  have  any  validity 
until  the  same  shall  have  been  so  filed.  The  financial  officer  of  the  municipal 
corporation,  or  other  officer  or  person  with  whom  the  assignment  order,  or  copy 
thereof,  is  filed,  shall  enter  the  facts  relating  to  the  same  in  the  lien  book  or 
other  book  provided  for  such  purpose. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4839.) 

2.  Application  of  section. 

It  is  to  be  noted  that  section  15  of  the  Lien  Law  also  con- 
tains a  reference  to  the  filing  of  assignments  of  municipal 
contracts ;  but  it  is  held  that  sections  15  and  16  are  inconsis- 
tent and  that  section  16  repeals  the  provisions  of  section  15 
so  far  as  it  relates  to  the  filing  of  municipal  contracts.*^  Hence, 
such  an  assignment  need  not  be  filed  with  the  county  clerk, 
and  if  filed  with  the  proper  municipal  officers,  it  takes  pre- 
cedence over  a  lien  subsequently  filed.^^ 

Where  a  bank  takes  an  assignment  of  moneys  due  upon  a 
contract  with  the  State  for  the  construction  of  an  improved 
highway,  to  reimburse  it  for  moneys  loaned  to  the  contractors 
for  use  in  meeting  their  payrolls  and  for  other  expenditures 
made  by  them  in  the  performance  of  their  contract,  a  copy 
thereof  should  be  filed  with  the  State  Superintendent  of  High- 

87.  Contractors'   Supply  Co.  v.  City      ing  Co.,  197  Fed.  371. 

of  New  York,  153  App.  Div.  60,  138  Contra,  Rockland  Trap  Rock  Co.  v. 

N.  Y.  Supp.  242.  Village  of  Port  Chester,  102  App.  Div. 

88.  Contraxstors'  Supply  Co.  v.  City  360,  92  N.  Y.  Supp.  631;  afl'd,  185 
of  New  York,   153  App.   Div.  60,   138  N.  Y.  590. 

N.  Y.  Supp.  242;  In  re  Interstate  Pav- 


2432  mechanics'  ldbns. 

ways,  and  also  with  the  State  Comptroller,  and  this  having 
been  done,  the  filing  of  a  copy  with  the  State  Treasurer  is  not 
required.^ 

The  courts  had  some  difficulty  in  determining  whether  the 
section  applies  to  contracts  with  the  State,  some  courts  taking 
the  view  that  as  the  State  is  not  mentioned  in  the  section  it 
was  not  applicable  to  state  contracts.^*  But  it  has  been  finally 
determined  that  State  contracts  are  within  its  application.*^ 

The  effect  of  the  section  is  that  an  assignment  by  the  con- 
tractor of  moneys  due  and  to  become  due  on  the  contract  is 
superior  to  liens  filed  after  the  assignment,  but  inferior  to 
liens  filed  before  the  assignment.*^  The  law  does  not  require 
that  the  assignment  be  given  for  a  present  consideration,  pro- 
vided it  is  given  for  a  valuable  consideration;  nor  does  the 
fact  that  the  assignment  was  given  with  intent  to  prefer  a 
particular  creditor  vitiate  it.** 

Where  plaintiff,  in  its  performance  of  work  done  for  a  con- 
struction company  under  a  contract  for  a  public  improve- 
ment, filed  a  notice  of  lien  for  the  moneys  to  become  due 
therexmder,  but  allowed  its  lien  to  lapse,  assignments  by  the 
construction  company,  of  moneys  to  become  due,  under  its 
contract  with  the  city  are  superior  to  the  lien  of  plaintiff 
subsequently  filed.'* 

Liens  for  material  existing  before  the  assignment  became 
effective  cannot  be  affected  as  between  the  assignee  and  such 
prior  lienors  by  the  subsequent  filing  of  liens  for  labor.  And, 
if  there  is  a  surplus  exceeding  the  amount  of  the  labor  liens, 
which  was  effectively  assigned  because  of  the  neglect  of  the 

89.  Armstrong  v.  State  Sank  of  Supp.  408;  Paine  v.  City  of  New  York, 
Mayville,  177  App.  Div.  265,  165  N.  Y.  190  App.  Div.  681,  180  N.  Y.  Supp.  351 ; 
Supp.  5.  Post  &  McCord  v.  City  of  New  York, 

90.  Armstrong  v.  State  Bank  of  86  Misc.  300,  148  N.  Y.  Supp.  568; 
Mayrille,  177  App.  Div.  265,  165  N.  Y.  aff'd,  166  App.  Div.  919,  152  N.  Y. 
Supp.  5.  Supp.    1138;    Federal    Heating    Co.    v. 

91.  General  Fireprooflng  Co.  v.  City  of  Buffalo,  99  Misc.  121,  163  N.  Y. 
Keepsdry   Construction   Co.,    173   App.  Supp.  336. 

Div.  528,   158  N.  Y.  Supp.  567;   affd,  93.  Post  &  McCord  v.  City  of  New 

225  N.  Y.  180.  York,  86  Misc.   300,  148  N.  Y.  Supp. 

See  also  Grant  Portland  Cement  Co.,  568;  afif'd,  166  App.  Div.  919,  152  N.  Y. 

167  App.  Div.  581,  177  N.  Y.  Supp.  408.  Supp.  1138. 

92.  Riverside  Constmeti.n  Co.  v.  94.  Post  &  McCord  v.  City  of  New 
City  of  New  York,  218  N.  Y.  596;  York,  86  Misc.  300,  148  N.  Y.  Supp. 
Giant  Portland  Cement  Co.  v.  Barber  568;  aff'd,  166  App.  Div.  919,  152  N.  Y. 
A.  P.  Co.,  187  App.  Div.  581,  177  N.  Y.  Supp.  1138. 
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labor  lienors  to  file  their  liens  until  after  the  filing  of  the 
assignment,  the  materialmen  should  not  be  prejudiced  through 
the  neglect  of  the  laborers  to  file  their  liens  in  time.^^ 

An  assignment  of  a  contract  with  the  State  for  the  per- 
formance of  labor  and  the  furnishing  of  materials,  in  making 
repairs  to  the  Capitol,  as  collateral  security  for  a  loan,  is 
invalid  as  between  a  subcontractor  and  the  assignee,  unless 
filed  with  the  Department  of  Architecture.  The  mere  taking 
of  such  an  assignment  to  the  assistant  secretary  of  the  De- 
partment of  Architecture  for  his  assistance  in  procuring  the 
signature  of  the  Trustees  of  Public  Buildings,  does  not  con- 
stitute a  filing  thereof  within  the  meaning  of  the  statute.'^ 

Where  a  contractor  for  a  municipal  improvement  assigned 
the  contract  to  a  third  person  who  completed  it  in  due  course, 
one  furnishing  material  to  the  assignee  after  the  assignment 
cannot  attack  the  assignment  in  a  suit  to  foreclose  a  me- 
chanic's lien  where  his  complaint  alleges  that  the  contract 
was  "duly"  assigned.*'' 

A  contractor  with  the  city  of  New  York,  which  has  failed  to 
file  its  contract  for  bridge  work  and  an  assignment  thereof  in 
compliance  with  the  statute,  is  not  entitled  to  maintain  an  ac- 
tion for  prospective  profits  and  delays  upon  an  alleged  breach 
of  said  contract.** 

D.  Duration  of  lien. 
1.  Lien  Law,  §  18.  Duration  of  lien  under  contract  for  a  public  im- 
provement. 
If  the  lien  is  for  labor  done  or  materials  furnished  for  a  public  improvement,  it 
shall  not  continue  for  a  longer  period  than  three  months  from  the  time  of  filing 
the  notice  of  such  lien,  unless  an  action  is  commenced  to  foreclose  such  lien 
within  that  time,  and  a  notice  of  the  pendency  of  such  action  is  filed  with  the 
comptroller  of  the  state  or  the  finaiieial  oflacer  of  the  municipal  corporation  with 
whom  the  notice  of  such  lien  was  filed,  or  unless  an  order  be  made  by  a  court 
of  record,  continuing  such  lien,  and  a  new  docket  be  made  stating  such  fact. 
And  the  supreme  court  of  this  state  or  any  justice  thereof,  or  the  county  court 
of  the  county  in  which  such  lien  was  filed,  or  the  county  judge  of  such  county, 
are  hereby  authorized  to  make  an  order  continuing  any  such  liens  for  a  period 

95.  Giant  Portland  Cement  Co.  v.  97.  Contractors'  Supply  Co.  v.  CSty 
Barber  A.  P.  Co.,  187  App.  Div.  581,  of  New  York,  153  App.  Div.  60,  138 
177  N.  Y.  Supp.  408.  N.  Y.  Supp.  242. 

96.  General  Fireprofing  Co.  v.  Keeps-  98.  Williams   Engineering   and    Con- 
dry    Construction   Co.,    173   App.   Div.  tracting  Co.  v.  C5ty  of  New  York,  175 
528,   158  N.  Y.   Siipp.  567j   off'd,  225  App.  Div.  571,  162  N.  Y.  Supp.  381. 
N.  Y.  180. 
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not  exceeding  six  months,  upon  the  application  of  a  lienor  upon  such  affidavits  or 
evidence  as  in  the  opinion  of  such  court  or  judge  shall  be  deemed  sufficient. 
Nothing  in  this  section  contained,  however,  shall  prevent  any  such  court  or  judge 
from  making  a  new  order  continuing  such  lien  in  each  succeeding  six  months, 
if  in  the  discretion  of  such  court  or  judge  the  same  shall  be  deemed  just  and 
equitable.  If  a  lienor  be  made  a  party  defendant  in  an  action  to  enforce  an- 
other lien,  and  the  plaintiff  or  such  defendant  has  filed  a  notice  of  the  pendency 
of  the  action  within  the  time  prescribed  in  this  section,  the  lien  of  such  defendant 
is  thereby  continued.  The  provisions  of  this  section  in  regard  to  continuing  liens 
shall  apply  to  liens  discharged  by  deposit  or  by  order  on  the  filing  of  an  under- 
taking, but  in  such  cases  no  redocketing  shall  be  necessary,  but  on  the  original 
docket  an  entry  shall  be  made  of  the  continuance  by  such  order.  This  section 
is  hereby  declared  to  be  a  remedial  statute  and  is  to  be  construed  liberally 
to  secure  the  beneficial  interests  and  purposes  thereof. 
(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  4846.) 

2.  Application  of  statute. 

If  an  action  is  not  brought  for  the  foreclosure  of  the  lien 
within  three  months  or  it  is  not  continued  by  order,  it  is  dis- 
charged by  lapse  of  time.^^  Section  18  should  be  liberally  con- 
strued.^ The  duration  of  a  lien  is  prescribed  by  statute,  and 
the  right  to  enforce  it,  like  the  right  to  file  and  create  it,  is 
derived  therefrom,  and  each  is  entirely  dependent  upon  its 
terms ;  hence,  when  three  months  have  elapsed  since  filing  the 
notice  of  lien,  and  no  action  has  been  commenced  to  enforce 
the  lien,  and  no  order  has  been  made  continuing  it,  it  is  dis- 
charged by  lapse  of  time,  although  an  undertaking  had  been 
given  under  section  21  of  the  Lien  Law.^ 

Prior  to  the  amendment  of  the  statute  made  in  1916,  a  lien 
for  a  public  improvement  was  not  kept  alive  by  the  fact  that 
he  was  made  a  defendant  in  an  action  of  foreclosure  by  an- 
other lienor.^ 

An  objection  that  a  lienor's  claim  is  barred  by  the  lapse  of 
three  months  after  the  filing  of  the  notice  of  lien  must  be 
pleaded  to  be  available  as  a  defense.* 

99.  New   Jersey  Terra  Cotta   Co.  v.  App.  Div.  581,  177  N.  Y.  Supp.  408. 

City  of  New  York,  112  Misc.  510,  184  Compare,    Newman    Lumber    Co.    v. 

N.  Y.  Supp.  316.                                        .  Wemple,  56  Misc.  168,  107  N.  Y.  Supp. 

1.  Newman  Lumber  Co.  v.  Wemple,  318;  Coleman  &  Kraus  v.  Board  of 
56  Misc.  168,  107  N.  Y.  Supp.  318.  Education,    77    Misc.    504,    136    N.    Y. 

2.  Berger  Mfg.  Co.  v.   City  of  New  Supp.  1054. 

York,  206  N.  Y.  24.                                ;  4.  Troy  Public  Works  Co.  v.  City  of 

3.  Bradley  &  Son  v.  Huber  Co.,  146  Vonkers,  68  Misc.  372,  124  N.  Y.  Supp. 
App.  Div.  630,   131  N.  Y.   Supp.   388;  307;   aff'd,   145  App.  Div.   527,  129  N. 
afl'd,  210  N.   Y.   627;    Giant  Portland  Y.  Supp.  920;  aff'd,  207  N.  Y.  81. 
Cement  Co.  v.  Barber  A.  P.  Co.,  187 
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£.  Discharge  of  lien. 
1.  Lien  law,  §  21.    Discharge  of  lien  for  public  improvement. 

A  lien  against  the  amount  due  or  to  become  due  a  contractor  from  the  state 
or  a  municipal  corporation  for  the  construction  of  a  public  improvement  may  be 
discharged  as  follows: 

1.  By  filing  a  certificate  of  the  lienor  or  his  successor  in  interest,  duly 
acknowledged  and  proved,  stating  that  the  lien  is  discharged. 

2.  By  lapse  of  time,  when  three  months  have  elapsed  since  filing  the  notice 
of  lien,  and  no  action  has  been  commenced  to  enforce  the  lien. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  action  to  enforce  the  lien. 

4.  By  the  contractor  depositing  with  the  comptroller  of  the  state  or  the 
financial  officer  of  the  municipal  corporation,  or  the  officer  or  person  with  whom 
the  notice  of  lien  is  filed,  such  a  sum  of  money  as  is  directed  by  a  justice  of 
the  supreme  court,  which  shall  not  be  less  than  the  amount  claimed  by  the 
lienor,  with  interest  thereon  for  the  term  of  one  year  from  the  time  of  making 
such  deposit,  and  such  additional  amount  as  the  justice  deems  sufficient  to  cover 
all  costs  and  expenses.  The  amount  so  deposited  shall  remain  with  the  comptroller 
er  such  financial  officer  or  other  officer  or  person  until  the  lien  is  discharged  as 
prescribed  in  subdivision  one,  two  or  three  of  this  section. 

5.  Either  before  or  after  the  beginning  of  an  action  by  a  contractor  executing 
an  undertaking  with  two  or  more  sufficient  sureties,  who  shall  be  freeholders,  to 
the  state  or  the  municipal  corporation  with  which  the  notice  of  lien  is  filed,  in 
such  sums  as  the  court  or  a  judge  or  justice  thereof  may  direct,  not  less  than  the 
amount  claimed  in  the  notice  of  lien,  conditioned  for  the  payment  of  any  judg- 
ment which  may  be  recovered  in  an  action  to  enforce  the  lien.  The  sureties  must 
together  justify  in  at  least  double  the  sum  named  in  the  undertaking.  A  copy 
of  the  undertaking  with  notice  that  the  sureties  will  justify  before  the  court  or  a 
judge  or  justice  thereof,  at  the  time  and  place  therein  mentioned  must  be  served 
upon  the  lienor,  not  less  than  five  days  before  such  time.  If  the  lienor  cannot  be 
found,  such  service  may  be  made  as  prescribed  in  subdivision  four  of  section  nine- 
teen of  this  article.  Upon  the  approval  of  the  undertaking  by  the  court,  judge 
or  justice,  an  order  shall  be  made  discharging  such  lien.  The  execution  of  such 
undertaking  by  any  fidelity  or  surety  company  authorized  by  the  laws  of  this 
state  to  transact  business  shall  be  equivalent  to  the  execution  of  such  an  under- 
taking by  two  sureties,  and  where  a  certificate  of  solvency  has  been  issjied  by  the 
superintendent  of  insurance  under  the  provisions  of  section  one  hundred  and 
eighty-one  of  the  insurance  law  and  has  not  been  revoked,  no  justification  or 
notice  thereof  shall  be  necessary,  and  in  such  case  a  copy  of  the  undertaking 
ajod  notice  of  application  for  an  order  to  discharge  the  lien  must  be  served 
upon  the  lienor,  or  his  attorney,  not  less  than  two  days  before  such  application 
for  such  order  is  made.  Any  such  company  may  execute  such  undertaking  as 
surety  by  the  hand  of  its  officers  or  attorney  duly  authorized  thereto  by  resolution 
of  its  board  of  directors,  a  certified  copy  of  which  resolution  under  the  seal  of 
such  company,  shall  be  filed  with  each  undertaking.  Except  as  otherwise  provided 
herein  the  provisions  of  article  five  of  title  six  of  chapter  eight  of  the  code 
of  civil  procedure  are  applicable  to  an  undertaking  given  for  the  discharge  of  a 
lien  on  account  of  public  improvements.       If  the  lienor  cannot  be  found  or 
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does  not  appear  by  attorney  then  sueh  service  may  be  made  aa  prescribed  in  sub- 
diyiaion  four  of  section  nineteen  of  this  chapter  for  the  service  of  an  under- 
taking  with   notice   of   justification   of   sureties. 
(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4857.) 

8.  Deposit. 

Money  deposited  under  subdivision  4  is  a  substitute  for  the 
fund  to  whicli  the  lien  attached  until  the  deposit  was  made, 
and  a  valid  lien  on  the  primary  fund  must,  therefore,  be  estab- 
lished to  justify  payment  out  of  the  deposit.^  Where  the  prin- 
cipal contractor  deposits  money  with  the  Comptroller  to  ob- 
tain the  discharge  of  liens  against  the  subcontractor,  lienors 
against  such  subcontractor  who  fail  to  establish  that  any  sum 
will  ever  become  due  the  subcontractor  out  of  which  their 
liens  can  be  paid  are  not  entitled  to  payment  out  of  moneys 
so  deposited.^  The  mere  fact  that  subdivision  4  provides  that 
a  lien  may  be  discharged  "by  the  contractor  depositing 
money"  raises  nothing  but  a  rebuttable  presumption  that  said 
money  belongs  to  the  contractor.'' 

3.  Undertaking. 

A  bond  given  to  discharge  a  lien  filed  under  a  municipal 
contract  is  not  one  of  indemnity  to  the  city  merely,  but  repre- 
sents the  real  property,  and  the  lienors  may  enforce  it  in  an 
action  to  foreclose  the  lien.^  Such  a  bond  may  be  executed 
by  the  assignee  of  the  contractor.'  The  lienor  has  no  claim 
against  the  surety  unless  he  establishes  that  his  lien  is  valid 
and  enforceable.^"  Subdivision  5  permits  the  substitution  of 
an  undertaking  to  discharge  a  lien  upon  the  amount  due  a 
contractor  upon  a  municipal  contract.  The  undertaking  does 
not,  however,  change  the  relation  and  rights  of  the  parties 
other  than  to  substitute  its  provisions  for  the  fund  remain- 
ing due  or  to  become  due  from  the  municipality  to  the  con- 
tractor. The  statute  does  not  purport  to  extend  the  time  pro- 
vided by  section  18  of  the  Lien  Law,  within  which  an  action 

5.  Milliken    Bros.,    Incorporated    v.  8.  Smith  v.  City  of  New  York,  32 
City  of  N.  Y.,  201  N.  Y.  65,  reversing,      Misc.  380,  66  N.  Y.  Supp.  686. 

135  App.  Div.  598,  120  N.  Y.  Supp.  841.  9.  Matter  of  Hudson  Water  Works, 

6.  Upson   V.    United   Engineering   4;  111  App.  Div.  860,  98  N.  Y.  Stipp.  33. 
Contracting  Co.,  72  Misc.  541,  130  N.  10.  Sexauer    &   Lemke   v.    Burke   4 
Y.  Supp.  726.  Sons    Co.,    228    N.    Y.    341 ;     Audley 

7.  Harrigan  v.  Prendergast,  94  Misc.  Clarke  Co.  v.  W.  F.  Plass  &  Bro.  Inc., 
]51,  157  N.  Y.  Supp.  1086.  107  Misc.  722,  174  N.  Y.  Supp.  436. 
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to  enforce  the  lien  must  be  eommeneed."  Liens  which  have 
been  discharged  by  the  giving  of  bonds  pursuant  to  subdivi- 
sion 5  of  this  section  so  far  as  the  same  attach  to  any  moneys 
in  the  hands  of  the  State  payable  to  the  contractor  against 
whom  they  have  been  filed,  are  not  thereby  satisfied  and  the 
granting  of  orders  pursuant  to  section  18  of  the  Lien  Law, 
continuing  said  liens,  extends  the  right  of  the  lienors  to  pro- 
cure their  remedy  against  the  bonds  which  were  given  for  the 
discharge  of  the  liens.^^  In  an  action  by  a  subcontractor, 
though  there  was  no  fund  due  to  the  principal  contractor  to 
which  lien  could  attach,  it  having  been  released  by  order  of 
the  court  discharging  the  lien,  if  defendants  continue  the  liti- 
gation without  suggesting  a  change  of  forum,  the  court  wUl 
proceed  in  equity  and  may  render  a  personal  judgment  upon 
bringing  in  the  surety  on  the  undertaking  given  to  discharge 
the  lien." 

F.  Priority  of  liens. 
1.  Lien  Law,  §  25.    Priority  of  liens  for  pnblic  improvements. 

Persons  having  liens  under  contracts  for  public  improvements  shall  have 
priority  according  to  the  date  of  filing  their  respective  liens,  except  as  in  this  arti- 
cle hereinafter  provided,  but  in  all  cases  laborers  for  daily  or  weekly  wages  shall 
have  preference  over  all  other  lienors  having  liens  arising  under  the  same  con- 
tracts pursuant  to  this  article,  without  reference  to  the  time  when  such  laborers 
shall  have  filed  their  notice  of  lien.  All  liens  shall  have  priority  over  advances 
made  after  the  filing  thereof,  upon  any  assignment  of  the  moneys,  or  any  part 
thereof,  due  or  to  become  due  under  such  contract,  or  upon  any  order  drawn 
by  the  contractor  for  the  payment  of  such  moneys,  or  any  part  thereof;  but 

11.  Berger  Mfg.  Co.  v.  City  of  New  be  recovered  in  an  action  to  enforce  the 
York,  206  N.  Y.  24;  Clonin  v.  Lippe,  lien."  In  such  an  action  under  the 
121  App.  Div.  466,  106  N.  Y.  Supp.  58;  Lien  Law  (§§  42,  43,  44)  the  judg- 
New  Jersey  Terra  Cotta  Co.  v.  City  of  ment  held  the  lien  was  good,  valid  and 
New  York,  112  Misc.  510,  184  N.  Y.  enforceable  against  the  money  so  pay- 
316.  a'ole  to  him  by  the  city.    In  this  action, 

12.  Kept,  of  Atty.  Genl.  (1909),  363.  which  is  brought  to  recover  upon  the 

13.  McDonald  v.  The  Mayor,  etc.,  undertaking,  held,  that  although  the 
113  App.  Div.  625,  99  N.  Y.  Supp.  122.  sureties    were   proper,    they   were   not 

Action   against  sureties. — Under  the  necessary    parties   to   the    foreclosure, 

provisions  of  this  section  a  contractor  and    that    the    judgment    establishing 

substituted  the  undertaking  authorized  that  the  lien  when  discharged  by  the 

thereby  for  the  lien  against  the  money  undertaking  was  valid  and  enforceable 

which  was  payable  to  him  by  the  city  in  a  fixed  amount  is  conclusive  as  an 

of  New  York  under  his  contract.     The  adjudication     in     an     action     against 

undertaking  was  conditioned  "for  the  them   upon   the   undertaking.     Hariey 

payment  of  any  judgment  which  may  ▼•  Plant,  210  N.  Y.  405. 
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this  provision  shall  not  relate  to  advances  made  under  an  assignment  to  one 
or  more  persons  or  a  corporation  as  trustee  or  trustees  to  which  approval  has 
been   given   as   provided  in   section  twenty-seven   of   this   chapter. 
(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4863.) 

2.  Priorities. 

As  between  two  liens  of  the  same  class,  the  one  first  properly- 
filed  will  have  priority.^*  Where  a  building  contract  provides 
for  the  payment  of  a  lump  sum  only  when  the  work  is  com- 
pleted, except  that  a  percentage  of  the  amount  earned  shall 
be  advanced  to  the  contractor  from  time  to  time  in  order  to 
enable  him  "to  prosecute  the  work  advantageously,"  the  lien 
of  an  attachment  levied  against  the  contractor  on  a  debt  not 
related  to  the  building  contract  extends  only  to  sums  due  at 
the  time  of  the  levy,  and  not  to  sums  which  subsequently  be- 
came due  when  the  owner  completed  the  contract  after  an 
abandonment  by  the  eontractor.^^  A  mechanic's  lien  is  sub- 
ordinate to  the  rights  of  other  creditors  which  have  attached 
prior  to  the  filing  of  the  lien,  but  the  lien  of  an  attachment  is 
subordinate  to  a  prior  mechanic's  lien  upon  the  particular 
fund  attached.  Where  a  mechanic's  lien  can  be  satisfied  out 
of  a  fund  due  when  the  notice  was  filed,  a  creditor  who  subse- 
quently attaches  that  fund  has  no  equitable  right  to  have  the 
prior  lien  postponed  to  sums  which  may  thereafter  become 
due  so  as  to  affect  the  rights  of  subsequent  lienors.^" 

G.  Enforcement  of  liens. 
1.  Lien  Law,  §  42.    Enforcement  of  a  lien  under  contract  for  a  public 
improvement. 

A  lien  for  labor  done  or  materials  furnished  for  a  public  improvement  may  be 
enforced  against  the  funds  of  the  state  or  the  municipal  corporation  for  which 
such  public  improvement  is  constructed,  to  the  extent  prescribed  in  article  two  of 
this  chapter,  and  against  the  contractor  or  subcontractor  liable  for  the  debt, 
by  a  civil  action,  in  the  same  court  and  in  the  same  manner  as  a  mechanic's  lien 
on  real  property. 

(See  E.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4880.) 

14.  Dwelle-Kaiser  Co.   v.    County   of  Y.  Supp.  1107;  affd,  199  N.  Y.  600. 
Niagara,    103    Misc.    460,    171    N.    Y.  18.  Herrmann    &   Grace    y.   City   of 
Supp.  361.  New  York,  136  App.  Div.  28,  120  N.  Y. 

15.  Herrmann    &   Grace   v.    City    of  Supp.  146. 
New  York,  130  App.  Div.  531,  114  N. 
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2.  In  general. 

The  complaint,  in  an  action  to  foreclose  the  lien,  need  not 
allege  that  the  action  was  commenced  within  three  months  of 
the  filing  of  the  notice  of  lien.  Such  an  allegation  would  be 
immaterial  and  no  issue  could  be  raised  thereon."  The  City 
Court  of  the  city  of  New  York  has  no  jurisdiction  of  an  action 
to  foreclose  a  mechanic's  lien  where  the  city  is  made  a  party 
defendant.^* 

Where  under  and  in  compliance  with  the  express  terms  of 
a  contract  between  a  municipal  corporation  and  a  contractor 
for  a  public  improvement,  a  certificate  was  duly  issued  that  a 
certain  amount  was  "now  due  on  the  contract,"  and  creditors 
of  the  contractor  filed  notices  of  lien  thereon,  the  fact  that  the 
contract  was  declared  forfeited  a  few  days  later  does  not  pre- 
vent the  enforcement  of  the  liens  against  the  amount  so  cer- 
tified to  be  due  to  the  contractor." 

An  action  to  foreclose  a  mechanic's  lien  on  moneys  due 
from  a  municipality  to  certain  contractors,  described  to  be 
"for  cash  advanced  for  labor  and  materials  furnished,"  is 
equitable  in  its  nature,  and,  where  it  appears  at  the  trial,  upon 
evidence  offered  without  objection,  that  the  contractors  agreed 
to  sign  their  contract  to  the  plaintiff,  if,  in  addition  to  supply- 
ing the  material,  the  latter  would  make  advances  in  money, 
it  is  within  the  discretionary  power  of  the  court  to  permit  an 
amendment  of  the  complaint  to  conform  to  the  proof,  so  as 
to  allege  that  the  contractors  agreed  to  give  the  assignment 
in  question.^ 

3.  Against  state. 

Although  the  Lien  Law  for  a  number  of  years  had  permitted 
the  filing  of  liens  against  contractors  with  the  State,  it  was 
not  until  1906  that  the  statute  expressly  permitted  the  courts 
to  enforce  the  lien  as  against  the  State.  Before  that  time,  it 
was  held  that  the  courts  had  no  jurisdiction  to  entertain  an 
action  against  the  State  for  the  foreclosure  of  such  a  Uen.^^ 

17.  Eomeo  v.  Yonkers,  126  App.  Div.  New  York,  223  N.  Y.  193,  reversing, 
402,  110  N.  Y.  Siupp.  724,  aff'd,  196  N.  177  App.  Div.  578,  163  N.  Y.  Supp. 
Y.  546.  324. 

18.  Buess  V.  City  of  N«w  York,  80  20.  Uvalde  A.  Paving  Co.  v.  City  of 
Misc.  391,  141   N.  Y.  Supp.  426.  New  York,  191  N.  Y.  244. 

19.  American  Radiator  Co.  v.  City  of  '    21.  Mason  v.  Trustee,  etc.,  50  Misc. 
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Even  after  the  amendment  in  1906,  it  was  held  that  the  court 
has  no  jurisdiction  to  adjudicate  the  disputed  claim  of  the 
principal  contractor  and  render  an  affirmative  judgment  in 
his  favor  against  the  State.^ 

4.  Form  of  complaint  against  municipality. 

NEW  YORK  SUPREME  COURT— Kings  County. 


176  N.  y.  293. 


Robert  S.  Hall, 

Plaintiff, 

The  City 
Walsh, 

ET  AL., 

VS. 

OP  New  York,  Martin  D. 

Western  Nationai,  Bank 

Defendants. 

The  plaintiff  complains  and  alleges 

I.  Upon  information  and  belief,  that  the  defendant,  the  city  of  New 
York,  the  Board  of  Education  of  the  city  of  New  York,  the  Western 
National  Bank,  the  Yellow  Pine  Company,  The  Otto  E.  Reimer  Com- 
pany, Merchant  &,  Qo.,  are  all  corporations  duly  organized  under  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York. 

II.  Upon  information  and  belief,  that  the  defendants  Johnson  and 
O'Halloran  are  copartners,  doing  business  under  the  firm  name  of  B. 
J.  Johnson  Co.;  that  the  defendants  Dannatt  &  Pell  are  copartners 
doing  business  under  the  firm  name  of  Dannatt  &  Pell. 

III.  Upon  information  and  belief,  that  the  defendant  Martin  D. 
Walsh  on  or  about  November  1st,  1897,  made  a  contract  in  writing 
with  the  Board  of  Education  of  Union  Free  School  District  No.  1, 
of  the  town  of  Newtown,  State  of  New  York,  whereby  the  said  Martin 
D.  Walsh  agreed  to  construct  and  erect  a  new  school  house,  to  be  built 
upon  lands  at  Newtown,  for  the  sum  of  forty-seven  thousand  eight 
hundred  and  three  dollars  ($47,803)  to  be  paid  in  installments;  and 
also  to  do  and  perform  such  extra  or  additional  work  as  might  be 
directed  to  be  done  by  the  aforesaid  Board  of  Education.  That  the 
said  contract  was  executed  in  duplicate  by  the  said  contractor  and  the 
said  Board  of  Education,  and  one  of  said  originals  was  delivered  to 
the  said  contractor,  Walsh,  and  the  other  retained  by  the  Said  Board 
of  Education  aforesaid. 

And  for  a  further  description  of  said  contract  reference  is  hereby 
made  to  the  original  contracts,  which  are  now  on  file  with  the  comp- 
troller of  the  city  of  New  York  and  the  Board  of  Education  of  the 
city  of  New  York. 

40,  100  N.  Y.  Supp.  272;  Tice  ▼.  At-  22.  Smith  v.  State  of  New  York,  65 

lantic  Construction  Co.,  52  App.  Div.      Misc.  376,  118  N.  Y.  Supp.  780. 
284,  65  N.  Y.  Supp.  79. 
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IV.  Plaintiff  further  alleges  on  information  and  belief,  that  there- 
after, that  defendant  Martin  D.  Walsh  entered  upon  the  performance 
of  said  contract,  and  that  in  the  month  of  December,  1898,  at  the  time 
of  the  filing  of  the  plaintiff's  notice  of  claim  and  lien,  as  hereinbefore 
set  forth,  said  defendant  Martin  D.  Walsh  had,  with  the  knowledge 
and  acquiescence  of  the  defendant,  the  city  of  New  York,  substantially 
completed  the  said  school  house  according  to  the  terms  of  said  con- 
tract, and  had  substantially  completed  the  said  contract  on  his  part, 
and  substantially  the  entire  contract  price  and  a  considerable  sum  of 
money  for  extra  work  in  addition  thereto  had  become  and  then  was 
due  and  owing  to  the  said  defendant  Walsh,  on  account  of  his  said 
contract,  and  that  there  was  then  in  the  control  or  possession  of  the 
defendant,  the  city  of  New  York,  a  sum  of  money  due  or  to  grow  due, 
under  said  contract  far  in  excess  of  the  plaintiff's  claim  herein. 

V.  That  during  the  year  1898  and  prior  to  December  14,  1898,  the 
plaintiff  performed  work,  labor  and  services  and  sold  and  delivered 
and  furnished  to  the  defendant  Martin  D.  Walsh  in  and  about  the 
erection  of  said  school  house,  at  his  request,  goods,  wares,  merchandise 
and  material,  at  the  price  and  of  the  value  of  three  thousand  five  hun- 
dred and  eighty-three  dollars  ($3,583),  no  part  or  portion  of  which 
has  been  paid,  except  the  sum  of  seven  hundred  and  fifty  dollars 
($750),  and  there  is  now  justly  due  and  owing  to  plaintiff  from  said 
defendant  Martin  D.  Walsh  the  sum  of  two  thousand,  eight  hundred 
and  thirty  dollars  ($2,830).  That  the  said  labor  was  performed  and 
the  said  materials  furnished  in  conformity  with  the  terms  of  and  to- 
ward the  performance  or  completion  of  the  aforesaid  contract  between 
the  defendant  Walsh  and  the  Board  of  Education  of  Union  Free 
School  District  No.  1  of  the  town  of  Newtown. 

VI.  This  plaintiff  further  alleges  that  after  making  of  the  afore- 
said contract  and  during  the  execution  of  said  work,  and  pursuant 
to  and  in  conformity  with  chapter  378  of  the  Laws  of  1897  of  the 
State  of  New  York,  known  as  "The  Greater  New  York  Charter."  the 
defendant  the  State  of  New  York,  among  other  things,  assumed  and 
became  liable  to  the  defendant  Martin  D.  Walsh  and  to  this  plaintiff, 
for  the  contract  and  liability  hereinbeore  set  forth  and  assumed  and 
became  liable  for  the  contract  heretofore  described  for  the  erection  of 
said  school  house  in  the  town  of  Newtown  aforesaid,  and  thereby  and 
by  subsequent  proceedings  thereunder  the  said  contract  and  the  cost 
and  expense  of  the  erection  of  said  school  house  as  aforesaid,  became 
and  now  is,  pursuant  to  the  provisions  of  the  said  act,  a  part  of  the 
common  debt  of  the  defendant,  the  city  of  New  York. 

VII.  That  the  defendant,  the  city  of  New  York,  and  the  Board  of 
Education  of  the  city  of  New  York,  in  pursuance  of  this  obligation 
under  the  law  aforesaid  set  forth  in  last  paragraph,  with  the  full 
knowledge  thereof,  acquiesced  in  the  said  contract  with  the  defendant 
Walsh,  and  the  contract  of  this  plaintiff,  and  authorized  the  continua- 
tion and  completion  of  the  work  thereunder,  and  from  time  to  time 
made  pasmients  on  account  thereof,  and  from  time  to  time  gave  or 
caused  to  be  given  to  the  said  contractor,  the  defendant  Walsh,  certi- 
ficates of  the  satisfactory  performance  of  the  work  specified  in  said 
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contracts,  and  also  of  extra  work,  and  acknowledged  its  indebtedness 
therefor. 

VIII.  That  in  pursuance  of  and  in  conformity  with  the  provisions 
of  the  Lien  Law  of  the  State  of  New  York,  this  plaintiff,  on  the  14th 
day  of  December,  1898,  filed  with  t  hecomptroUer  of  the  city  of  New 
York  (being  the  financial  officer  of  said  city),  and  with  the  Board  of 
Education  of  the  city  of  New  York  (being  the  head  of  the  department 
or  bureau  having  charge  of  the  work  under  said  contract  of  Martin 
D.  Walsh  and  with  the  Board  of  Education,  etc.),  and  with  the  county 
clerk  of  Queens  county,  a  notice  in  writing,  statiag  the  residence  of 
this  plaintiff,  as  such  claimant,  and  verified  by  his  oath,  stating  that 
he  claimed  a  lien  upon  the  monies  due  and  to  grow  due  to  the  said 
defendant  Martin  D.  Walsh  under  said  contract  with  said  Board  of 
Education  of  Union  Free  School  District  No.  1,  of  the  town  of  New- 
town, for  the  said  sum  of  two  thousand  eight  hundred  and  thirty  dol- 
lars ($2,830),  being  the  balance  due  him  from  said  defendant  Martin 
D.  Walsh  for  said  labor  and  materials  so  furnished  by  him  as  afore- 
said upon  sa^d  contract,  and  that  said  sum  as  aforesaid  was  justly  due 
and  owing  to  him,  and  that  said  notice  contained  the  names  of  said 
Martin  D.  Walsh  as  the  person  by  whom  he  was  employed,  and  also 
a  statement  of  the  terms  of  his  contract  with  the  defendant  Walsh, 
and  also  that  the  said  materials  so  furnished  and  labor  performed 
were  actually  used  and  performed  in  the  execution  and  completion  of 
said  contract  with  the  said  Board  of  Education  aforesaid. 

That  at  the  time  of  the  filing  of  said  notice  with  the  comptroller 
of  the  city  of  New  York  and  Avith  the  Board  of  Education  of  the  city 
of  New  York  thirty  days  had  not  elapsed  since  the  completion  or  ac- 
ceptance by  the  city  of  New  York  and  the  Board  of  Education  of  the 
city  of  New  York  of  the  said  work  under  the  said  contract,  and  that 
the  said  notice  contained  all  things  necessary  and  requisite,  under  the 
provisions  of  the  act  aforesaid,  to  constitute  a  good  and  valid  lien 
upon  the  monies  under  the  control  of  the  city  of  New  York  or  under 
the  control  of  the  Board  of  Education  of  the  city  of  New  York  due 
and  to  grow  due  to  said  Martin  D.  Walsh  under  said  contract  with  the 
Board  of  Education  to  the  extent  of  the  amount  therein  claimed. 

That  on  or  about  the  14th  day  of  December,  1898,  the  claim  of  the 
plaintiff  above  set  forth  upon  which  this  action  is  founded  was  duly 
filed  with  and  presented  to  the  comptroller  of  the  city  of  New  York 
for  adjustment;  that  more  than  thirty  days  have  elapsed  since  the 
presentment  of  said  claim,  and  the  comptroller  has  neglected  and  re- 
fused to  make  adjustment  or  payment  thereof. 

IX.  PlaintifiE  further  alleges  that  neither  the  said  lien  nor  the  claim 
on  which  the  said  lien  is  founded  has  been  waived,  satisfied,  or  dis- 
charged :  that  no  other  proceedings  in  law  or  in  equity  have  been  com- 
menced for  the  foreclosure  of  said  lien  or  the  recovery  of  the  amount 
due  the  plaintiff  as  aforesaid. 

X.  On  information  and  belief,  that  the  defendants,  other  than  the 
defendants  Martin  D.  Walsh  and  the  city  of  New  York,  have  or  claim 
to  have  some  lien  or  interest  in  or  upon  said  funds  due  under  said 
contract,  but  plaintiff  alleges,  on  information  and  belief,  that  the  said 
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liens,  claims  or  interest,  if  any  be  valid,  are  subsequent  and  subject 
to  the  lien  of  this  plaintiff. 

Wherefore,  plaintiff  prays  that  it  may  be  adjudged  and  decreed: 

That  plaintiff's  claim  is  a  valid  lien  upon  the  funds  now  due  or  to 
grow  due  under  the  said  contract  of  said  Martin  D.  Walsh  and  the 
Board  of  Education  of  the  Union  Free  School  District  No.  1,  of  the 
town  of  Newtown^  prior  to  all  other  liens,  claims,  interests  and  de- 
mands thereon. 

That  the  defendant,  the  city  of  New  York,  or  the  Board  of  Educa- 
tion of  the  city  of  New  York,  pay  over  to  this  plaintiff  two  thousand 
eight  hundred  and  thirty  dollars  ($2,830)  out  of  said  funds  due  and 
to  grow  due  under  the  said  contract  the  amount  adjudged  herein  to 
be  due  to  this  plaintiff  from  Martin  D.  Walsh,  together  with  the  plain- 
tiff's interest  thereon  and  the  costs  of  this  action,  and  that  the  plain- 
tiff have  judgment  against  the  city  of  New  York  therefor. 

That  the  plaintiff  have  judgment  against,  the  defendant  Martiin  D. 
Walsh  for  the  sum  of  two  thousand  eight  hundred  and  thirty  dollars 
■($2,830),  with  the  interest  from  December  14,  1898,  besides  the  costs 
of  this  action. 

That  plaintiff  have  such  other  or  further  relief  as  is  just  and  proper 
in  the  premises.  FREDERICK  P.  BELLAMY, 

Plaintiff's  Attorney. 

H.  Judgment  in  action  to  foreclose. 

1.  Lien  Law,  §  60.    Judgment  in  action  to  foreclose  lien  on  account  of 

public  improvement. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  improvement,  the 
court  finds  that  the  lien  is  established,  it  shall  render  judgment  directing  the 
state  or  the  municipal  corporation  to  pay  over  to  the  lienors  entitled  thereto 
for  work  done  or  material  furnished  for  such  public  improvement,  and  in  such 
order  of  priority  as  the  court  may  determine,  to  the  extent  of  the  sums  found 
due  the  lienors  from  the  contractors,  so  much  of  the  funds  or  money  which 
may  be  due  from  the  state  or  municipal  corporation  to  the  contractor,  as 
will  satisfy  such  Uens,  with  interest  and  costs,  not  exceeding  the  amount  due 
to  the  contractor. 

(See   B.,   C.   &   G.,   Consol.   L.,   Sd   Ed.,  p.   4898.) 

2.  Judgment. 

Under  section  54,  if  the  lienor  fails  to  establish  a  valid  lien, 
he  may  nevertheless  recover  a  personal  judgment  against  the 
contractor.^  But  a  personal  judgment  may  not  be  rendered 
in  favor  of  one  defendant  against  a  codefendant,  in  the  ab- 
sence of  allegations  in  the  answer  showing  a  basis  therefor.^* 

23.  Uvalde    Paving   Co.    v.    City    of  Compare,  Scerbo  v.  Smith,  16  Misc. 

New  York,  1»1  N.  Y.  244;  Terwilliger  102,  38  N.  Y.  Supp.  570. 

V.  Wheeler,  81  App.  Div.  460,  81  N.  Y.  24.  Conway  v.  Bluff  Point  Stone  Co., 

Supp.  173.'  ^80  App.  Div.  835,  168  N.  Y.  Supp.  170. 
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To  entitle  a  lienor  to  recover  on  a  lien  against  a  municipality 
it  is  incumbent  upon  him  to  show  either  that  the  contractor 
performed  his  contract,  and  that  by  reason  of  such  perform- 
ance some  amount  became  due  and  owing  thereon,  or  that  by 
reason  of  some  special  provision  of  the  contract  there  was 
when  the  lien  was  filed  something  due  such  contractor  thereon 
or  that  something  became  due  him  upon  it  thereafter  appli- 
cable to  the  payment  of  such  lien.^ 

In  an  action  to  foreclose  a  mechanic's  lien  upon  State  funds 
applicable  to  payment  for  the  improvement  of  public  high- 
ways the  Supreme  Court  has  no  jurisdiction  to  decide  as  to 
the  disputed  claim  of  the  principal  contractor  and  render  an 
affirmative  judgment  in  his  favor  against  the  State,  although  it 
is  conceded  that  there  is  an  amount  due  him  in  excess  of  all 
liens.^^ 

I.  Lien  Law,  §  63.  Service  of  answer  on  state  or  mnnieipal  corporation. 

In  an  action  to  foreclose  a  lien  for  a  public  improvement  each  defendant 
named  in  the  original  aummong  shall  within  forty  days  after  the  service  of 
the  complaint  on  him  serve  upon  the  state  or  municipal  corporation,  a  copy  of 
his  answer  or  demurrer.  When  the  city  of  New  York  is  a  party  such  service 
shall  be   made   on  the   corporation   counsel. 

(See   B.,   C.    &   G.    Consol.   L.,    2d   Ed.,    p.   4900.) 

AETICLE  XII. 
LIEN  FOR  LABOR  ON  RAILROADS. 

A.  Lien  Law,  §  6.    Liens  for  labor  on  railroads. 

Any  person  who  shall  hereafter  perform  any  labor  for  a  railroad  corporation 
shall  have  a  lien  for  the  value  of  such  labor  upon  the  railroad  track,  roll- 
ing stock  and  appurtenances  of  such  railroad  corporation  and  upon  the  land 
upon  which  auoh  railroad  track  and  appurtenances  are  situated,  by  filing  a  notice 
of  such  lien  in  the  office  of  the  clerk  of  any  county  wherein  any  part  of  such 
railroad  is  situated  to  the  extent  of  the  right,  title  and  interest  of  such 
corporation  in  such  property,  existing  at  the  time  of  such  filing.  The  pro- 
visions of  this  article  relating  to  the  contents,  filing  and  entry  of  a  notice 
of  a  mechanic's  lien,  and  the  priority  and  duration  thereof,  shall  apply  to 
such  liens.  A  copy  of  the  notice  of  such  liens  shall  be  personally  served  upon 
such  corporation  within  ten  days  after  the  filing  thoreof  in  the  manner  pre- 
scribed by  the  code  of  civil  procedure  for  the  service  of  summons  in  actions 
in  justices'  courts  against  domestic  railroad  corporations. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  4801.) 27 

25.  Herrmann   &  Grace  t.   Hillman,      Misc.  376,  118  N.  Y.  Supp.  780. 
203  N.  Y.  435.  27.  A  lien  may  be  acquired  against 

86.  Smith  v.  State  of  New  York,  85      the  property  of  a  railroad  company  for 
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B.  lien  Law,  §  61.    Judgment  in  action  to  foreclose  a  mechanic's  lien 
on  property  of  a  railroad  corporation. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  railroad'  corporation, 
upon  its  land,  or  upon  or  for  its  track,  rolling  stock  or  the  appurtenances  of 
its  railroad,  the  judgment  shall  not  direct  the  sale  of  any  of  the  real  property 
described  in  the  notice  of  the  lien,  but  when  in  such  case,  a  judgment  is 
entered  and  docketed  with  the  county  clerk  of  the  county  where  the  notice 
of  lien  is  filed,  or  a  transcript  thereof  is  filed  and  docketed  in  any  other 
county,  it  shall  be  a  lien  upon  the  real  property  of  the  railroad  corporation, 
against  which  it  is  obtained,  to  the  same  extent,  and  enforceable  in  Uke  manner 
as  other  judgments   of  courts  of  record  against  such  corporation. 

(See  B.,  0.   &  G.   Consol.  L.,   2d  Ed.,  p.  4899.) 

C.  Form  of  complaint  against  railroad  corporation. 
COUNTY  COURT— Washington  County. 


The  Schaghticoke  Powder  Co., 

Plaintiff, 

vs. 

The    Greenwich    &    Johnsonville 

Railway  Company,  I.  M.  Lxjdding- 

ton,  Dennis  R.  Fox,  Willard  F. 

Inman  et  Aii.,  Defendants. 


.  183  N.  Y.  306. 


The  plaintiif  for  a  complaint  in  the  above  entitled  action  respect- 
fully shows  to  this  court : 

First.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  still  is  a  corporation  organized  under  the  laws  of  the  State  of 
New  York,  and  is  engaged  in  the  manufacture  of  powder,  etc.,  and 
having  their  principal  office  and  place  of  business  at  Sehaghticoke, 
N.  Y. 

Second.  That  the  Greenwich  &  Johnsonville  Railway  Company  is 
a  corporation  organized  under  the  laws  of  the  State  of  New  York, 
and  that  at  the  times  hereinafter  mentioned,  the  said  corporation 
were  the  owners  and  operators  of  thte  Greenwich  &  Johnsonville  Rail- 
way, a  line  of  railroad  extending  from  Johnsonville  in  the  county  of 
Rensselaer,  State  of  New  York,  to  the  village  of  Greenwich  in  the 
county  of  Washington,  State  of  New  York;  and  were  the  owners  of 
the  necessary  right  of  way,  premises,  rolling  stock  and  appurtenances 
to  operate  and  conduct  said  railroad.  And  that  at  the  time  of  the 
filing  of  this  lien  of  the  plaintiff,  the  said  Greenwich  &  Johnsonville 
Railway  Co,  were  engaged  in  building  an  extension  to  their  said  rail- 
materials  furnished  and  used  in  the  villo  Ey.  Co.,  183  N.  Y.  306,  reversing 
construction  of  its  road.  Sehaghticoke  96  App.  Dir.  631,  89  N.  Y.  Supp.  1115. 
Powder  Co.  v.  Greenwich  *  Johnson- 
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road  from  the  village  of  Greenwich,  N.  Y.,  to  the  village  of  Schuyler- 
ville,  N.  Y. 

Third.  Plaintiff  further  alleges  upon  information  and  belief  that 
on  or  about  the  third  day  of  July,  1901,  the  defendant  I.  M.  Ludding- 
ton,  entered  into  a  contract  with  the  defendant,  the  Greenwich  & 
Johnsonville  Railway  Co.,  whereby  said  defendant  I.  M.  Luddington, 
contracted  to  build  and  construct  the  said  extension  of  said  Green- 
wich &  Johnsonville  Railway  from  the  village  of  Greenwich,  N.  Y., 
to  the  village  of  Schuylerville,  N.  Y.,  and  that  said  work  contemplated 
by  said  contract  consisted  of  grading  and  masonry  necessary  to  build 
the  roadbed  to  receive  the  track  and  bridges. 

Fourth.  Upon  information  and  belief,  that  by  said  contract  it  was 
agreed  that  the  said  I.  M.  Luddington,  the  contractor,  should  be  paid 
by  the  Greenwich  &  Johnsonville  Railway  Co.,  the  owners,  in  install- 
ments, as  said  work  progressed;  agid  that  a  suiBcient  amount  of  the 
money  due  to  said  I.  M.  Luddington  under  said  contract,  as  con- 
sidered necessary  by  the  engineer  of  said  railway  company,  should 
be  retained  by  the  said  Greenwich  &  Johnsonville  Railway  Co.,  until 
all  suits  and  claims  for  damages  against  said  Railway  Company  should 
be  settled. 

Fifth.  Upon  information  and  belief,  that  on  or  about  the  13th 
day  of  December,  1901,  the  defendant,  I.  M.  Luddington,  with  the 
consent  of  said  defendant,  the  Greenwich  &  Johnsonville  Railway  Co., 
entered  into  a  contract  with  the  defendants,  Denis  R.  Fox  and  Wil- 
lard  F.  Iixman,  composing  the  firm  of  Inman  &  Fox,  whereby  the 
said  defendantts  Denis  R.  Fox  and  WiUard  F.  Inman,  agreed  to 
execute  and  perform  a  portion  of  the  original  contract  for  building 
and  constructing  the  extension  of  the  Greenwich  &  Johnsonville  Rail- 
way Co.,  as  let  by  the  said  Railway  Company  to  the  defendant  I.  M. 
Luddington,  and  that  said  defendant  Inman  &  Fox  were  to  be  paid 
in  installments  as  the  work  progressed. 

Sixth.  Upon  information  and  belief,  that  at  the  time  of  the  filing 
of  the  notice  of  claim  and  lien  by  the  plaintiff,  as  hereinafter  set 
forth,  said  contractor,  I.  M.  Luddington,  and  said  sub-contractors, 
Denis  R.  Fox  and  Willard  F.  Inman,  had  duly  performed  part  of  the 
conditions  of  said  contracts  on  their  part  to  be  performed  and  so  far 
completed  the  same  as  to  become  entitled  at  the  time  of  the  filing  of 
said  notice  of  lien  to  a  payment  on  account  of  said  contract ;  and  at 
the  time  of  filing  said  notice  of  lien  there  was  due  and  owing  to  said 
contractor  I.  M.  Luddington  and  to  the  sub-contractors  Denis  R.  Fox 
and  Willard  F.  Inman,  from  said  owner,  the  Greenwich  &  Johnson- 
ville Railway  Co.,  a  sum  in  excess  of  the  amount  of  plaintiff's  lien 
herein,  and  there  was  remaining  unpaid  at  the  time  of  filing  said 
lien  a  balance  and  sum  agreed  to  be  paid  under  said  contract  for  work 
done  and  about  to  be  done  far  in  excess  of  the  amount  of  plaintiff's 
lien  herein. 

Seventh.  That  at  divers  times  between  Januai-y  18th,  1902,  and 
February  26th,  1902,  plaintiff  sold,  delivered  and  furnished  to  the 
defendants,  Denis  R.  Fox  and  Williard  F.  Inman,  at  their  request 
and  with  their  consent,  certain  materials  consisting  of  powder,  fuse. 
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blasting  caps  and  plat,  fuses,  which  said  materials  were  furnished 
for  use  in  the  construction  and  building  of  the  said  extension  of  the 
Greenwich  &  Johnsonville  Railway,  on  the  premises  of  the  said  Rail- 
way Company  aforesaid,  which  said  materials  were  reasonably  worth 
the  sum  of  $170.25,  which  said  materials  were  duly  furnished  by 
plaintiff  with  the  consent  of  the  owner,  the  Greenwich  &  Johnsonville 
Railway  Co.,  with  the  consent  of  I.  M.  Luddington,  the  agent  and 
contractor  of  said  owner,  the  Greenwich  &  Johnsonville  Railway  Co., 
and  said  materials  were  actually  used  in  the  building  and  construction 
of  said  extension  of  the  Greenwich  &  Johnsonville  Railway  with  the 
knowledge  and  consent  of  the  defendants  aforesaid. 

Eighth.  That  no  part  of  said  sum  of  $170.25  has  been  paid,  and 
there  is  now  due  and  owing  to  the  plaintiff  from  the  defendants  Denis 
R.  Fox  and  WiUard  F.  Inman,  the  said  sum  of  $170.25  with  interest 
thereon  from  the  3d  day  of  March,  1902. 

Ninth.  That  on  or  about  the  3d  day  of  March,  1902,  and  within 
ninety  days  after  the  furnishing  of  said  materials  as  aforesaid,  plain- 
tiff filed  a  notice  of  lien  in  writing  in  the  office  of  the  clerk  of  the 
county  of  Washington  for  the  value  of  the  materials  furnished  and 
sold  as  above  set  forth,  to  wit:  $170.25,  and  said  notice  of  lien  con- 
tained the  name  and  residence  of  the  claimant,  this  plaintiff,  and  the 
entire  amount  of  materials  furnished  with  the  name  of  the  owner  as 
hereinbefore  set  forth,  the  names  of  the  persons  to  whom  plaintiff 
furnished  said  materials  and  also  a  description  of  the  property  to  be 
charged  sufficient  for  identification.  Said  notice  was  duly  verified 
and  complied  with  the  requirements  of  the  statutes  of  the  State  of 
New  York;  a  copy  of  which  said  lien  is  hereto  annexed  and  forms 
part  of  this  complaint.  On  the  3d  day  of  March,  1902,  said  lien  was 
duly  entered  and  docketed  by  said  clerk  of  Washington  county  in  the 
lien  docket  kept  in  his  office;  and  within  ten  days  thereafter  plain- 
tiffs caused  a  copy  of  said  notice  of  lien  to  be  served  on  the  owner, 
the  Greenwich  &  Johnsonville  Railway  Company. 

Tenth.  Upon  information  and  belief  that  on  or  about  the  14th 
day  of  July,  1902,  I.  M.  Luddington,  the  contractor,  pursuant  to  the 
provisions  of  his  contract  with  the  said  Greenwich  &  Johnsonville 
Railway  Company,  deposited  with  the  county  clerk  of  Washington 
county,  for  the  owner,  the  said  Greenwich  &  Johnsonville  Railway 
Co.,  a  sufficient  amount  of  money  to  meet  and  discharge  all  of  the 
valid  liens  filed  against  said  railway  company,  and  that  said  amount 
or  a  sufficient  portion  of  tbe  sum  is  now  on  deposit  with  the  trea.surer 
of  the  county  of  Washington. 

Eleventh.  Plaintiff  is  informed  and  believes  that  all  of  the  de- 
fendants above  named,  with  the  exception  of  the  Greenwich  &  John- 
sonville Railway  Co.,  I.  M.  Luddington,  Denis  R.  Fox  and  Willard 
F.  Inman,  have  secured  liens  against  said  Greenwich  &  Johnsonville 
Railway  Company,  and  that  plaintiff  admits  these  liens  to  be  valid 
liens  against  said  railway  company. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants: 

1st.  That  it  be  adjudged  that  plaintiff  acquired  a  valid  lien  on  the 
premises  of  the  Greenwich  &  Johnsonville  Railway  Company,  and  has 
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now  a  lien  on  the  money  in  the  hands  of  the  treasurer  of  the  county  of 
Washington  for  the  sum  of  $170.25  and  interest  thereon  from  the 
3d  day  of  March,  1902,  and  the  costs  of  this  action. 

2d.  That  plaintiff  have  judgment  against  the  defendants  Denis  R. 
Fox  and  WiUard  F.  Inman  for  any  deficiency  that  may  remain  after 
applying  the  amount  of  said  deposit  to  the  payment  of  plaintiff's 
claim,  with  interest  and  costs  hereof. 

3d.  That  a  determination  be  had  of  the  priority  of  the  claims  of 
the  above  named  defendant  lienors  and  an  adjudication  of  the  rights 
of  said  parties  be  made. 

4th.  That  plaintiff  have  such  further  judgment,  decree  or  order, 
as  may  be  necessary  to  protect  its  rights  to  the  premises. 

VAN  NESS  &  CURRY, 
Attomejns  for  Plaintiff. 


NAME  OF  CORPORATION,  PROCEEDINGS  TO 
CHANGE  NAME. 

See  Corporations. 


NAME  OF  INDIVIDUAL,  PROCEEDINGS  TO  CHANGE.* 


A. 

Nature  of  same. 

B. 

Initial. 

C. 

Middle  nnme. 

D. 

Misnomer. 

E. 

Eight  to  change. 

F. 

Petition  for  change. 

1.  Civil  Eights  Law,  §  60.     Petition  for  change  of  name. 

2.  Civil  Eights  Law,  §  61.     Contents. 

3.  Additional  matters  to  be  stated  in  petition. 

G. 

Civil  Eights  Law,  §  62.    Notic*. 

H. 

Order  for  change. 

1.  Civil  Eights  Law,  §  63.     Order. 

2.  Civil  Eights  Law,  §  64.     Effect. 

3.  Form  of  order. 

A.  Nature  of  name. 

The  name  of  a  person  is  defined  as  a  mere  discriminative 
appellation,  or  designation  of  an  individual.^  It  is  that  by 
which  we  distinguish  a  particular  individual,  the  mark  of 
indicia  by  which  a  person  is  known.^ 

The  surname  was  frequently  a  chance  appellation,  assumed 
by  the  individual  himself,  or  given  to  him  by  others,  for  some 
marked  characteristic,  such  as  his  mental,  moral,  or  bodily 
qualities,  some  pecularity  or  defect,  or  for  some  act  he  had 
done  which  attached  to  his  descendants,  while  sometimes  it 
did  not.  The  insufiieiency  of  the  Christian  name  to  distin- 
guis'h  the  particular  individual,  where  there  were  many  bear- 
ing the  same  name,  led  necessarily  to  the  giving  of  surnames ; 
and  a  man  was  distinguished,  in  addition  to  his  Christian 
name,  in  the  great  majority  of  cases,  by  the  name  of  his 
estate,  or  the  place  where  he  was  bom,  or  where  he  dwelt,  or 
from  whence  he  had  come.® 

While  the  legal  name  of  a  person  now  consists  of  a  given 
name,  or  one  given  by  his  parents,  and  a  surname,  or  one 
descending  from  them,  history  ?hows  that  this  was  not  always 

1.  People  V.  Ferguson,  8  Caw.  102.  (70) ;  Snook's  Petition,  2  Hilt.  5<56. 

2.  Rich  V.  Mayer,  7  N.  Y.  Supp.  69  3.  Snook's  Petition,  2  Hilt.  566. 

*  For  a  further  discussion  of  the  matters  referred  to  in  this  chapter,  see 
B.,  C.  &  G.  Consolidated  Laws.  As  to  proceedings  fo  change  the  name  of  a 
corporation,  see  volume  I  of  this  work,  page  740. 
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the  case.  In  the  early  life  of  all  races  surnames  were 
unknown,  while  given  names  have  been  used  from  the  most 
distant  times  to  identify  and  distinguish  a  particular  indi- 
vidual from  hiis  fellows.  In  England  surnames  were  unknown 
until  about  the  tenth  century,  and  they  did  not  come  into  gen- 
eral use  or  become  hereditary  until  many  years  later.  At 
first  they  were  used,  sometimes  for  an  easy  method  of  identifi- 
cation and  at  others  from  accident,  caprice,  taste,  and 
a  multitude  of  other  causes.  The  place  of  birth  or  residence, 
the  name  of  an  estate,  the  business  pursued,  physical  charac- 
teristics, mental  or  moral  qualities  and  the  like,  were  turned 
into  surnames.* 

B.  Initial. 

The  law  supposes  that  every  person  has  two  names ;  a  sur- 
name and  a  given  name.^  A  single  separate  letter  or  initial 
is  not  a  name,^  though  possibly  a  person  may  adopt  an  initial 
as  a  name.''  '  ■«,  ^1%^  ;^;!^.' 

C.  Middle  name. 

The  law  recognizes  but  one  Christian  name,  so  that  an 
error  in  the  middle  name  may  be  struck  out  as  surplusage; 
the  middle  name  is  no  part  of  the  name.*  Where  circum- 
stances tended  to  show  that  the  same  person  was  intended,  it 
was  held  that  the  insertion  of  a  middle  name  in  an  indorse- 
ment was  not  such  a  variance  as  to  authorize  the  inference 
that  a  different  person  was  intended.^  But  it  has  been  said 
that  the  rule  that  the  middle  letter  is  no  part  of  a  person's 
name  and  may  be  disregarded  as  surplusage,  has  no  applica- 
tion in  the  case  of  variations  in  the  middle  initials  in  ballots 
at  an  election.^** 

D.  Misnomer. 

Where  a  name  appears  to  be  a  foreign  one,  a  variance  of  a 
letter,  which  according  to  the  pronunciation  of  that  language 
does  not  change  the  sound,  is  not  a  misnomer.^^  If  a  man  be 
known  by  the  name  of  "Junior"  to  his  name,  an  indictment 

4.  Smith  V.  U.  S.  Casualty  Co.,  197      479;   Milk  v.  Christie,  1  Hilt.  102. 

N.  Y.  420.  9.  lArnold  v.  National  Bank,  3  T.  4 

5.  Petition  of  Snook,  2  Hilt.  566.  C.  769. 

6.  Petition  of  Snook,  2  Hilt.  566.  10.  Kortz   v.  Canvassers   of   Greene, 

7.  Lynch  v.  Tomlinson,  N.  Y.  Daily  12  Abb.  N.  C,  86. 

Keg.  Oct.  30,  1883.  11.  Jackson    v.    Prevost,    2    Caines, 

8.  Van   Voorhis    v.   Budd,   39   Barb.       164. 
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against  him  without  that  addition  is  not  conclusive  that  he 
was  not  the  person  indicted,  if  found  by  special  verdict  that 
he  was  the  person  meant.  If  names  are  identical,  it  is  prima 
facie  evidence  that  the  persons  are  the  same  from  identity  of 
name,  but  not  from  identity  of  initials  and  surname.^^  The 
name  by  which  a  taxpayer  is  generally  known,  although  not 
his  real  one,  may  be  entered  on  an  assessment-roll,  and  he  will 
be  bound  thereby." 

£.  Bight  to  change. 

One  may  legally  name  himself,  or  change  his  name,  or 
acquire  a  name  by  reputation,  general  usage,  and  habit. ^*  At 
common  law  a  man  can  change  his  name  in  good  faith  and 
for  an  honest  purpose  by  adopting  a  new  one  and  transact- 
ing his  business  and  holding  himself  out  to  his  friends  and 
acquaintances  thereunder,  with  their  acquiescence  and  recog- 
nition.^^ And  a  plaintiff  may  sue  by  the  name  by  which  he 
is  generally  known,  though  he  may  have  another .^^  The  only 
restriction  on  the  right  to  change  one's  name  seems  to  be  in 
section  64  of  the  Civil  Rights  Law,  which  provides  that  after 
a  change  is  made  pursuant  to  the  statute,  he  shall  be  known 
by  the  name  authorized  to  be  assumed,  and  by  no  other.  It 
may  well  be,  therefore,  that  after  a  man  has  acquired  a  name 
by  judicial  decree  he  cannot  acquire  another  without  resort- 
ing to  the  courts.^'^ 

F.  Petition  for  change. 
1.  Civil  Rights  Law,  §  60.    Petition  for  change  of  name. 

A  petition  for  leave  to  assume  another  name  may  be  made  by  a  resident  of  the 
state  to  the  county  court  of  the  county  in  which  he  resides,  or,  if  he  resides  in 

12.  People  V.  Smith,  45  K.  Y.  772.  mature  deliberation   actually  gave  the 

13.  Van  Voorhis  v.  Budd,  39  Barb.  child  a  diflFerent  name  by  which  it  was 
479.  baptized,  the  department  of  health  will 

14.  Matter  of  Petition  of  Snook,  2  be  compelled  by  mandamus  to  correct 
Hilt.  566;  England  v.  New  York  Pub-  its  records  so  as  to  show  the  true  name 
lishing  Co.,  8  Daly,  375.  of  the  child.     People  ex  rel.  Baker  v. 

Correction      of      record.— Where      a  I>ept.  of  Health,  131  App.  Div.  693,  116 

mother  on  the  day  of  the  birth  of  her  N.  \.  Supp.  66. 

child,  without  consulting  her  husband,  15.  Smith  v.  United  States  Casualty 

stated  to  the  attending  physician  that  Co.,  197  N.  Y.  420. 

she  intended  to  give  the  child  a  certain  16-  Frebing  v.  Vetter,  12  Abb.  N.  C. 

name,  without  understanding  that  he  303. 

sought  the  information  to  report  to  the  17.  Smith  v.  U.  S.  Casualty  Co.,  197 

department   of  health   of  the   city   of  N.    Y.    420;    Matter    of    Burstein,    69 

New    York,     and     the     parents    after  Misc.  41,  124  N.  Y.  Supp.  989. 
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the  city  of  New  York,  either  to  the  supreme  court,  or  to  the  city  court  of 
New  York.  The  petition  of  an  infant  shall  be  made  by  his  general  guardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

2.  Civil  Eights  Law,  §  61.    Contents. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and  verified  in 
Hie  manner  as  a  pleading  in  a  court  of  record,  and  must  specify  the  grounds 
of  the  application,  the  name,  age  and  residence  of  the  individual  whose  name 
is  proposed  to  be  changed  and  the  name  which  he  proposes  to  assume. 

3.  Additional  matters  to  be  stated  in  petition. 

While  the  statute  prescribes  the  contents  of  the  petition, 
the  courts  have  exacted  greater  requirements.  Thus  it  has 
been  held  that  it  must  appear  whether  the  petitioner  is  mar- 
ried or  single,  whether  there  are  any  judgments  against  him, 
or  actions  pending;  whether  there  is  any  outstanding  com- 
mercial paper  in  the  name  sought  to  be  abandoned,  and  aLso 
his  age  and  birthplace,  and  the  names  of  his  parents.^^ 

Where  a  petition  for  an  order  allowing  the  petitioner  to 
change  his  name  fails  to  set  forth  whether  the  applicant  is 
married  or  single;  whether  he  is  a  party  to  any,  and  what 
action  or  proceeding  in  the  courts;  whether  there  are  any 
judgments  against  him;  whether  there  is  any  outstanding 
bond  or  commercial  paper  held,  indorsed,  or  accepted  by  him 
in  the  name  which  he  wishes  to  abandon ;  his  age,  birthplace, 
and  the  name  of  his  parents ;  that  he  has  been  a  citizen  of  the 
United  States  for  at  least  six  months  prior  to  making  the  ap- 
plication; his  residence  and  how  long  it  has  been  such,  the 
petitioner's  application  should  not  be  granted.^® 

G.  Civil  Bights  Law,  §  62.    Notice. 

If  the  petition  be  to  change  the  name  of  an  infant,  and  is  made  by  the 
infant's  next  friend,  notice  of  the  time  and  place  when  and  where  the  petition 
will  be  presented  must  be  served  upon  the  father,  or  if  he  is  dead  or  cannot 
be  found,  upon  the  mother,  or  if  both  are  dead  or  cannot  be  found,  upon  the 
general  guardian  or  guardian  of  the  person  of  the  infant,  in  like  manner  as 
a  notice  of  a  motion  upon  an  attorney  in  an  action,  unless  it  appears  to  the 
satisfaction  of  the  court  that  the  infant  has  no  father  or  mother,  or  that 
both  reside  without  the  state  or  cannot  be  found,  and  that  he  has  no  guardian 
residing  within  this  state,  in  which  case  the  court  may  dispense  with  notice 
or  require  notice  to  be  given  to  such  persons  and  in  such  manner  as  the  court 
thinks  proper. 

18   Matter  of  Hamilton,  10  Abb.  N.  19.  Matter  of  Burstein,  69  Misc.  41, 

C.  79.  124  N.  Y.  Supp.  989. 
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H.  Order  for  change. 

1.  Civil  Eights  Law,  §  63.  Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied  thereby,  or  by  the 
affidavit  and  certificate  presented  therewith,  that  the  petition  is  true,  and  that 
there  is  no  reasonable  objection  to  the  change  of  name  proposed,  and 
if  the  petition  be  to  change  the  name  of  an  infant,  that  the  in- 
terests of  the  infant  will  be  substantially  promoted  by  the  change,  the  court 
shall  make  an  order  authorizing  the  petitioner  to  assume  the  name  pro- 
posed on  a  day  specified  therein,  not  less  than  thirty  days  after  the  entry 
of  the  order.  The  order  shall  be  directed  to  be  entered  and  the  papers  on  which 
it  was  granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  ofSee  of 
the  county  in  which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be  made  by 
that  court.  Such  order  shall  also  direct  the  publication,  within  ten  days 
after  the  entry  thereof  of  a  copy  thereof  in  a  designated  newspaper,  in  the 
county  in  which  the  order  is  directed  to  be  entered  at  least  onee. 

2.  Civil  Rights  Law,  §  64.    Effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty  days  after  the 
making  of  the  order,  an  af&davit  of  the  publication  thereof  shall  be  filed  and 
recorded  in  the  office  in  which  the  order  is  entered,  and  in  each  office  in  which 
certified  copies  thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be  known  by  the 
name  which  is  thereby  authorized  to  be  assumed,  and  by  no  other  name. 

3.  Form  of  order. 

(Caption  and  title.) 

Upon  reading  and  filing  the  petition  of  Max  Loshevsky,  of  the  city 
of  Albany,  in  the  county  of  Albany  and  State  of  New  York,  dated 
May  28,  1901,  praying  for  leave  to  assume  the  name  of  Max  Lashever 
in  place  of  his  present  name,  and  on  motion  of  Charles  H.  Tomlinson, 
attorney  for  said  petitioner,  and  no  one  opposing,  and  the  court  be- 
ing satisfied  by  said  petitioner  that  there  is  no  reasonable  objection 
to  the  petitioner  assuming  the  name  proposed ;  it  is  hereby 

Ordered,  that  the  said  Max  Loshevsky  be  and  he  is  hereby  author- 
ized to  assume  the  name  of  Max  Lashever  in  place  of  his  present  name, 
on  June  3,  1901,  upon  his  complying  with  the  provisions  of  section 
63  of  the  Civil  Eights  Law,  viz.,  that  he  cause  a  copy  of  this  ordCT 
to  be  published  within  ten  days  after  this  order  ia  made  in  the 
Albany  Evening  Journal,  a  newspaper  published  in  the  county  of 
Albany,  and  that  within  ten  days  after  the  making  of  this  order  he 
cause  the  papers  upon  which  it  was  granted  to  be  filed  in  the  county 
clerk's  office  of  said  county  of  Albany,  and  that  within  forty  (40) 
days  after  the  making  of  this  order  he  file  an  affidavit  of  the  publica- 
tion of  said  order  with  the  county  clerk  of  Albany  county,  and  that 
after  the  said  requirements  are  complied  with,  the  said  petitioner 
must  on  and  after  the  3d  day  of  June,  1911,  be  known  by  the  name 
which  he  is  hereby  authorized  to  assume  and  by  no  other. 
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ARTICLE  I. 

What  Constitutes  a  Nuisance. 

A.  Definition. 

B.  Nuisance  per  se. 

C.  Distinction   between    nuisance   and   negligence. 

D.  Distinction  betwen  nuisance  and  trespass. 

E.  Public  and  private  nuisance  distingiushed. 

F.  What  constitutes  a  public  nuisance. 

1.  Penal  Law,  §  1530.     Public  nuisance  defined. 

2.  Public  nuisances,  in  general. 

3.  Dangerous  building  or  structure. 

4.  Obstruction  to   navigation. 

5.  Obstruction  of  highway. 

6.  Encroachment  on  highway. 

7.  Unauthorized  railroad  in  highway. 

8.  Dangerous  sidewalk. 

9.  Indecency. 

10.  Explosives. 

11.  Sewage. 

G.  What  constitutes  an  actionable  nuisance. 

1.  Unreasonable  use  of  property. 

2.  Different  rules  for  different  localities. 

3.  Question  of  fact. 

4.  Necessity  of  damage. 

5.  Lawful  business  becoming  offensive. 

6.  Legislative   declaration   of  nuisance. 

7.  Obstruction  on  highway. 

8.  Obstruction  of  easement. 

9.  Encroachment  on  street  or  highway. 

10.  Excavation  in  or  near  highway. 

11.  Defective  street  or  sidewalk. 

12.  Bridges. 

13.  Games  in  public  places. 

14.  Explosives. 

15.  Blasting. 

16.  Fireworks. 

17.  Vibrations. 

18.  Noise. 

19.  Smoke  and  dust. 

20.  Fumes  and  odors. 

21.  Public  dump. 

22.  Livery  stable. 

*For  a  further  discussion  of  the  matters  referred  to  in  this  chapter,  see  Joyce 
on  Nuisances. 
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23.  Garage. 

24.  Curative  institutions. 

25.  Bomestic  animals. 

26.  Advertisements. 

27.  Interference  with  navigation. 

28.  Flooding  lands. 

29.  Stagnant  waters. 

30.  Sewage. 

31.  Polution  of  steam.  , 

32.  Bailroad  operation. 

33.  Electric  plant. 

34.  Gas  works. 

35.  Manufacturing  plants. 

36.  Building  construction. 

37.  Violation  of  "zoning"  regulation. 

ARTICLE  II. 

Liability  for  Nuisance. 

A.  In  general. 

B.  Grantee  after  creation  of  nuisance. 

C.  Grantor. 

D.  Occupants. 

E.  Work  done  by  contractor. 
P.  Landlord. 

G.    Lessor  of  nuisance. 

H.     Tenant. 

I.     Municipality. 

1.  Nuisance  maintained  by  others. 

2.  Nuisance  maintained  by  municipality 
J.     Defenses. 

1.  In  general. 

2.  Authorization  by  legislature. 

3.  Authorization  by  municipality. 

4.  Negligence  or  recklessness  of  plaintiff. 

5.  Ability  of  plaintiff  to  prevent  nuisance. 

6.  Moving  to  nuisance. 

7.  Aoquiescense. 

,  8.  Impossibility  of  avoiding  nuisance. 

ARTICLE  III. 

Abatement  of  Nuisance. 

A.  In  general. 

B.  Public  nuisance. 

C.  Health  officials. 

ARTICLE  IV. 

Legal  and  Equitable  Remedies. 

A.  Eeal  Property  Law,  §  529.    Action  for  nuisance. 

B.  Common  law  remedy. 
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C.  The  different  remedies  now  existing. 

D.  Action  in  equity. 

E.  Successive  actions. 

F.  Who  can  maintain  action. 

1.  Attorney-general. 

2.  Municipal  corporation. 

3.  Individual  for  abatement  of  public  nuisance. 

4.  Individual  for  abatement  of  private  nuisance. 

5.  Tenant. 

6.  Heirs  and  representatives. 

7.  Prior  owner  of  premises. 

8.  Joinder  of  plaintiffs. 

G.  Parties  defendant. 

H.     Demand  for  abatement. 
I.    Complaint. 

1.  General  contents. 

2.  Allegations  of  damage. 

3.  Amendment. 

4.  Variance. 

5.  Form  of  complaint  for  ofEenaive  sewer. 

6.  Form  of  complaint  asking  injunction  againist  gas  house. 

7.  Form  of   complaint  for  obstructing  highway. 

8.  Form  of  complaint  for  obstruction  of  sidewalk. 

9.  Form  of  complaint  for  burning  aoffc  coal. 
J.     Trial  of  issues. 

1.  Eight  to  jury  trial. 

2.  Waiver  of  jury  trial. 

3.  Settlement  of  issues  for  jury. 

4.  Place  of  trial. 
K.     LimitatioB  of  action. 

ARTICLE  y. 

Judgment. 

A.  In  general. 

B.  Damages. 

1.  Measure  of  damages. 

2.  Damage  to  remainderman. 

3.  Nominal  damages. 

4.  Recovery  to  time  of  trial. 

5.  Interest. 

C.  Injunction. 

1.  In  general. 

2.  When  injunction  refused  and  plaintiff  left  to  damages. 

3.  Injunction  pendente  lite. 

D.  Directing  removal  of  nuisance. 

E.  Appeal. 

F.  Form  of  judgment  for  damages  and  injunction. 

6.     Form  of  judgment  for  damages  and  to  abate  nuisance. 
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ARTICLE  I. 

WHAT  CONSTITUTES  A  NUISANCE. 

A.  Definition. 

The  authorities  seem  to  agree  that  it  is  impracticable  to 
give  a  precise  technical  definition  of  a  nuisance,  and  that  the 
only  accurate  method  of  ascertaining  the  meaning  of  the  term 
is  the  examination  of  the  cases  adjudicating  whether  certain 
conditions  are  or  are  not  nuisances.^  ' '  For  time  out  of  mind 
the  term  '  nuisance  '  has  been  regarded  as  incapable  of  defini- 
tion so  as  to  fit  all  cases,  because  the  controlling  facts  are 
seldom  alike,  and  each  case  stands  on  its  own  footing."^ 

A  nuisance  may  generally  be  defined  as  anything  that 
works  or  causes  injury,  damage,  hurt,  inconvenience,  annoy- 
ance, discomfort  to  one  in  the  enjoyment  of  his  legitimate  and 
reasonable  rights  of  person  or  property;  or  that  which  is 
unauthorized,  immoral,  indecent,  offensive  to  the  senses, 
noxious,  unwholesome,  unreasonable,  tortious,  or  unwar- 
ranted, and  which  injures,  endangers,  or  damages  one  in  an 
essential  or  material  degree  in,  or  which  materially  interferes 
with,  his  legitimate  rights  to  the  enjoyment  of  life,  health, 
comfort,  or  property,  real  or  personal.  A  nuisance  may  exist 
not  only  by  reason  of  doing  an  act,  but  also  by  omitting  to 
perform  a  duty.^ 

A  nuisance  is  something  noxious  or  offensive  to  any  of  the 
senses,  either  to  the  sense  of  sight  or  hearing  as  well  as 
smelling,  and  that  may  be  a  nuisance  which  offends  none  of 
the  senses  if  it  be  deleterious  to  the  health  or  safety,  or 
noxious  to  human  enjoyment.* 

1.  The     term     nuisance     in     legal  sance  may  be  said  to  be  anything  wrong 

phraseology,  is  applied  to  that  class  of  fully   done   or   permitted   to  be   done 

wrongs  that  arise  from  the  unreason-  which  injures  or  annoys  another  in  the 

able,    unwarrantable,  or    unlawful  use  enjoyment  of  his  legal  rights,  and  Tay- 

by  a  person  of  his  own  property,  real  lor's    Landlord    and    Tenant,    §    201: 

or  personal,  or  from  his  own  improper,  "  Any  offensive  erection  which,  from  its 

indecent,  or  unlawful  personal  conduct,  nature,  may  be  an  annoyance,  or  from 

working  an  obstruction  of  or  injury  to  its  situation  actually  becomes  so,  is  a, 

a  right  of  another  or  of  the  public,  and  nuisance." 

producing  such  material  annoyance,  in-  2.  Melker  v.  City  of  New  York,  190 

convenience,  discomfort,  or  hurt,  that  >l.  Y.  481. 

the    law    will    presume    a    consequent  3.  St.  Helen's   Smelting  Co.   v.  Tip- 
damage.     Am.   Ency.  of  Law,  Article  ping,  11  H.  L.  Cas.  642,  653. 
Nuisance,   page    924,    citing    Wood   on  4.  Pickard  v.  Collins,  23  Barb.  453. 
Nuisances;  and  the  definition  of  a  nui- 
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B.  Nuisance  per  se. 

Courts  of  high  standing  have  held  that  a  nuisance  at  law, 
or  a  nuisance  per  se,  exists  only  when  the  act  done  is  a  nui- 
sance at  all  times  and  under  any  circumstances,  regardless 
of  location  or  surroundings.    Other  courts  make  fitness  of 
locality  the  standard  and  give  controlling  effect  to  surround- 
ing circumstances,  holding  certain  acts  not  permissible  as 
matter  of  law  under  some  circumstances,  but  permissible 
under  others  and  under  others  still  not  permissible  if  the  jury 
find  them  nuisances  as  matter  of  fact.     The  weight  of  author- 
ity in  this  State  and  elsewhere  is  in  accordance  with  th6  latter 
view,  except  when  the  act  is  malum  in  se,  when  the  surround- 
ing circumstances  have  no  bearing  upon  the  question.    Unless 
malum  in  se  a  nuisance  is  a  matter  of  degree ;  not  the  degree 
of  care  used,  for  that  presents  a  question  of  negligence,  but 
the  degree  of  danger  existing  even  with  the  best  of  care.    De- 
gree, implies  gradation,  and  gradation  depends  on  circum- 
stances.   When  the  degree  of  danger  is  obvious  and  so  ex- 
treme as  to  invite  calamity,  a  nuisance  per  se  exists,  but  when 
the  danger  is  so  secret  in  nature  that  the  cause  of  an  accident 
cannot  be   discovered   and   according   to   all   experience   is 
neither  imminent  nor  extreme,  it  is  not  a  nuisance  per  se,  al- 
though the  jury  may  find  it  a  nuisance  in  fact.    Whether  any 
particular  act  is  a  nuisance,  or  not,  depends  upon  the  facts 
pertaining  thereto.    If  the  natural  tendency  of  the  act  com- 
plained of  is  to  create  danger  and  inflict  injury  upon  person 
or  property,  it  may  properly  be  found  a  nuisance  as  a  matter 
of  fact;  but  if  the  act  in  its  inherent  nature  is  so  hazardous 
as  to  make  the  danger  extreme  and  serious  injury  so  probable 
as  to  be  almost  a  certainty,  it  should  be  held  a  nuisance  as  a 
matter  of  law.    A  nuisance  at  law  is  a  fact,  but  it  is  a  fact  so 
conclusive  in  legal  effect  as  to  be  treated  as  a  matter  of  law. 
Locality,  surroundings,  methods,  the  degree  of  danger  and 
the  custom  of  the  country  are  the  important  factors.     The 
firing  of  a  cannon  loaded  with  grape  shot,  if  in  a  city  or  vil- 
lage, would  be  a  nuisance  as  matter  of  law;  if  in  a  remote 
place  far  from  the  habitations  of  man,  it  might  be  a  nuisance 
as  a  matter  of  fact,  and  if  against  the  face  of  a  precipice,  no 
nuisance  at  all.^ 

5.  Melker  v.  City  of  New  York,  190  N.  Y.  481. 
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C.  Distinction  between  nuisance  and  negligence. 

Actionable  negligence  consists  in  the  omission  to  fulfill  a 
duty  of  care.  The  complaint  must  allege  facts  which  show 
that  defendant  was  under  a  duty  to  take  some  degree  of  care 
in  view  of  danger  to  plaintiff's  property  or  person;  and  that 
he  or  his  servants  failed  to  do  so  to  plaintiff's  injury.  If  this 
be  shown,  intent  is  not  material  except  on  the  question  of 
damages.  The  right  of  recovery  exists  whether  the  omission 
was  inadvertent  or  willful  or  whether  it  was  inadvertent  on 
the  part  of  the  employer  and  willful  on  the  part  of  the 
servant.  Nuisance,  on  the  other  hand,  is  a  use  of  property 
or  a  cause  of  conduct  which  violates  a  duty  of  good  neigh- 
borhood ;  and  negligence  and  willfulness  are  alike  immaterial, 
unless  it  may  be  on  the  question  of  damages.  The  law  of 
negligence  is  growing  up  out  of  the  increasing  duty  of  care 
upon  all  persons  in  the  increasingly  crowded  communities  and 
increasingly  dangerous  instrumentalities  of  modern  times. 
The  law  of  nuisance  is  growing  up  out  of  the  increasing  neces- 
sary restrictions  on  otherwise  lawful  conduct  and  uses  of 
property  in  such  communities.  Negligence  usually  consists 
in  the  manner  of  doing  a  thing,  whether  the  thing  itself  be 
lawful  or  unlawful.  Nuisance  consists  in  the  thing  itself  con- 
sidered in  its  proximity  to  other  persons  whether  the  manner 
of  it  be  careful  or  careless.^ 

Nuisance  involves  the  element  of  positive  wrongdoing  as 
distinct  from  mere  acts  of  carelessness,  whether  of  omission 
or  commission.'^  The  negligence  of  the  defendant  is  not  ordi- 
narily an  essential  element  of  an  action  for  damages  sus- 
tained by  reason  of  a  nuisance.^  It  is  founded  on  the  wrong- 
ful act  of  creating  or  maintaining  it  and  the  negligence  of  the 

6.  Glover   v.    Holbrook,    etc.,    Corp.,  229;    Dunsbach  v.   Hollister,   49   Hun, 

189   App.   Div.   328,    178   N.   Y.   Supp.  352. 

517;  Wasson  v.  Pettit,  49  Hvm,  166,  16  7.  McCluskey  v.  Wile,  144  App.  Div. 

St.  Rep.  778,  1  N.  Y.  Supp.  613;   re-  470,  129  N.  Y.  Supp.  455. 

versed,  117  N.  Y.  118;  Jennings  v.  Van  The  maintenance  of  an  unsafe  ceil- 

Schaick,  20  Abb.  N.  C.  324;  Dickinson  ing  in  a  department  owned  by  defend- 

V.    Mayor,    92    N.    Y.    584;    Cohen    v.  ant,  leased  to  plaintiff,  and  which  was 

Mayor,  113  N.  Y.  532,  23  St.  Rep.  509;  in  his   exclusive  occupation,   is  not  a 

Oonhocton  Stone  Road  v.  Buffalo,  N.  Y.  nuisance.    Kushes  v.  Ginsberg,  99  App. 

&  Erie  R.  R.  Co.,  51  N.  Y.  573;  Split-  Div.  417,  91  N.  Y.  Supp.  216;  affirmed 

torf  V.  State,  108  N.  Y.  205;  McCafl-  without  opinion,  188  N.  Y.  630. 

rey  v.  Twenty-third  St.  R.  R.  Co.,  47  8.  Lamming  v.   Galusha,   135   N.  Y. 

Hun,  404;   Donner  v.  Ogilvie,  49  Hun,  239. 
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defendant,  unless  in  exceptional  cases  is  not  material.^  But 
tlie  existence  of  a  nuisance  in  many,  if  not  in  most  instances, 
presupposes  negligence.-^" 

If  a  complaint  contains  a  statement  of  facts  which  will  war- 
rant a  recovery,  either  for  nuisance  or  for  negligence,  the 
plaintiff  will  be  required  to  separately  state  and  number  the 
causes,  for  they  are  distinct  causes  of  action ;  but  the  plaintiff 
will  not  be  required  to  elect  upon  which  theory  he  will  recover 
until  he  has  produced  his  proof.^^ 

D.  Distinction  between  nuisance  and  trespass. 

The  distinction  between  a  nuisance  and  a  trespass  is  that 
in  the  former  the  injury  is  consequential  and  results  gen- 
erally from  some  act  committed  beyond  the  limits  of  the  prop- 
erty affected,  while  in  the  latter  the  infringement  of  property 
rights  is  direct  and  the  injury  immediate.  The  act  in  the 
former  is  wrongful  because  of  the  consequent  results.  It  con- 
sists in  such  a  use  of  one's  own  property  as  to  injure  some 
right  or  interest  of  another.  The  law  regards  the  injury, 
damage  or  discomfort  thus  occasioned  and  not  the  particular 
trade  or  occupation  from  which  these  result.  A  nuisance 
may  be  merely  a  consequence  of  a  perfectly  lawful  act,  or  in 
case  of  a  subsidence  of  plaintiff's  lands  resulting  in  injury  to 
him  caused  by  a  lawful  act  of  another  in  making  mines.^^ 

A  mere  allegation  in  a  complaint  that  a  trespass  upon  real 
estate  is  unauthorized  and  is  a  nuisance,  with  a  demand  that 
the  continuance  of  such  trespass  be  enjoined,  does  not  make 
the  action  one  for  a  nuisance  so  as  to  make  it  triable  by  a 
jury. 

While  a  person  building  a  wharf  or  dock  on  a  bulkhead  line 
may  be  guilty  of  a  trespass,  he  is  not  guilty  of  committing  or 
maintaining  a  nuisance,  and  his  action,  if  long  continued,  may 
ripen  into  title  by  adverse  possession.^^  An  action  for  a 
nuisance  has  been  said  to  be  the  appropriate  remedy  where 
by  reason  of  the  erection  of  a  house  by  the  defendant  upon 
the  line  of  plaintiff's  land,  the  eaves  and  gutters  project.^* 

9.  Lamming  v.  Galusha,  135  N.  Y.  13.  Matter  of  City  of  New  York,  217 
240.                                                                       N.  Y.  1;   aff'g,  166  App.  Div.  106,  161 

10.  McNulty  V.  Ludwig  &  Co.,   153      N.  Y.  Supp.  641. 

App.  Div.  206,  208,  138  N.  Y.  Supp.  84.  14.  Johnston    v.    Manhattan    R.    E. 

11.  Glover  v.  Holbrook,  etc.,  Corp.,  Co.,  41  St.  Rep.  682,  16  N.  Y.  Supp. 
189  App.  Div.  328,  178  N.  Y.  Supp.  517.      434;  Aiken  v.  Benedict,  39  Barb.  400. 

13.  Joyce  on  Nuisance,  §  17. 
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Where  it  was  alleged  that  defendant,  without  authority,  en- 
tered on  the  public  avenue  and  erected  a  railroad  station,  and 
that  such  station  was  an  unlawful  appropriation  of  plaintiff's 
property,  judgment  has  been  granted  directing  a  removal  of 
the  station.^^ 

£.  Fnblic  and  private  nnisance  distinguished. 

Nuisances  are  classed  as  public  and  private.  Public  nui- 
sances are  defined  by  Blackstone  as  those  "  which  affect  the 
public  and  are  a  nuisance  to  all  the  king's  subjects."  A  com- 
mon or  public  nuisance  is  one  which  affects  the  people  and  is 
a  violation  of  a  public  right  either  by  a  direct  encroachment 
upon  public  property  or  by  doing  some  act  which  tends  to  a 
common  injury  or  by  the  omitting  of  that  which  the  common 
good  requires  and  which  it  is  the  duty  of  a  person  to 
do.  Public  nuisances  are  founded  upon  wrongs  that  arise 
from  the  unreasonable,  unwarrantable  or  unlawful  use  of 
property,  or  from  improper,  indecent  or  unlawful  conduct, 
working  an  obstruction  or  injury  to  the  public  and  producing 
material  annoyance,  inconvenience  and  discomfort  founded 
upon  a  wrong;  it  is  indictable  and  punishable  as  a  mis- 
demeanor.^^ A  public  nuisance  is  defined  in  section  1530  of 
the  Penal  Law.  A  public  or  common  nuisance  affects  the 
community  at  large  or  some  considerable  portion  of  it,  and  a 
private  nuisance  affects  only  one  or  a  few  persons.^''  The  dif- 
ference between  public  and  private  nuisances  does  not  depend 
on  the  nature  of  the  thing  done,  but  on  the  fact  that  one 
affects  the  public  at  large  and  the  other  a  limited  number 
only.^^  But  interference  with  public  and  common  rights 
create  a  private  nuisance  when  accompanied  with  special 
damage  to  the  owner  of  lands  and  gives  a  right  of  private 
action.  The  public  includes  the  person  who  is  specially  in- 
jured thereby  in  the  enjoyment  or  value  of  his  lands  and  it 
becomes  a  private  nuisance  also.^^ 

15.  Forth  V.  Manhattan  R.   R.   Co.,  Smith,  8  Cow.  146;  Lansing  v.  Smith, 

11  N.  Y.  Supp.  633.  4  Wend.  9,  30. 

18.  Bohan  v.  Port  Jervis  Gas  Light  18.  Melker  v.  City  of  New  York,  190 

Co.,  122  N.  Y.  18,  32.  N.  Y.  481,  488. 

17.  Bohan  v.  Port  Jervis  Gas  Light  19.  Kavanagh  v.  Barber,  131  N.  Y. 

Co.,    122    N.    Y.    18,    33;    Lansing   v.  211,  214. 
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F.  What  constitutes  a  public  nuisance. 

1.  Penal  Law,  §  1530.    Public  nuisance  defined. 

A  "public  nuisance"  is  a  crime  against  the  order  and  economy  of  the  state, 
and  consists  in  unlawfully  doing  an  act,  or  omitting  to  perform  a  duty^  which 
act  or  omission: 

1.  Annoys,  injures  or  endangers  the  comfort,  repose,  health  or  safety  of  any 
considerable  number  of  persons;  or, 

2.  Offends  public  decency;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct  or  renders 
dangerous  for  passage,  a  lake,  or  a  navigable  river,  bay,  stream,  canal  or  basin, 
or  a  stream,  creek  or  other  body  of  water  which  has  been  dredged  or  cleared  at 
public  expense,  or  a  public  park,  square,  street  or  highway;  or, 

4.  In  any  way  renders  a  considerable  number  of  persons  insecure  in  life,  or 
the  use  of  property. 

2.  Public  nuisance  in  general. 

A  public  nuisance  is  one  which  affects  the  rights  of  the  com- 
munity in  general,  and  not  the  one  particular  person.^"  Any- 
thing which  by  its  use  or  by  its  permitted  existence  neces- 
sarily threatens  or  works  annoyance,  harm,  inconvenience,  or 
danger  to  a  community  generally,  and  which  by  reason  of  its 
unlawful  character,  may  be  remedied  by  public  prosecution, 
is  a  public  nuisance.^^  The  expression  in  section  1530  of  the 
Penal  Law,  "  any  considerable  number  of  persons  "  is  used 
solely  for  the  purpose  of  differentiating  a  public  nuisance, 
which  is  subject  to  indictment,  from  a  private  nuisance.  But 
a  considerable  number  of  persons  does  not  necessarily  mean 
a  very  great  or  any  particular  number  of  persons.  The  trav- 
elers on  a  highway  of  a  sparsely  settled  country  town  and 
those  moving  along  the  densely  thronged  city  street  are 
equally  a  considerable  number  of  persons,  and  an  illegal  ob- 
struction of  a  highway  in  the  town  and  that  of  a  city  street 
are  equally  public  nuisances.^^ 

While  every  public  nuisance  is  a  crime,  not  every  crime  is 
a  public  nuisance.^^ 

20.  Lansing  v.  Smith,  8  Cow.  146.  21.  Johnson  v.    City   of  New  York, 

Common     nuisance. — In     Queen     v.  109  App.  Div.  821,  96  N.  Y.  Supp.  754; 

Price,  L.  R.  12,  Q.  B.  D.  247,  it  is  said  reversed,  186  N.  Y.  139. 

that:   "  A  common  nuisance  is  an  act  22.  People      v.      Kings      Co.      Iron 

which  obstructs   or  causes  any   incon-  Foundry,  209  N.  Y.  207,  210. 

venience   or   damage  to  the  public   in  23.  Hefferon    v.    New   York   Taxicab 

the  exercise  of   rights  common  to  all  Co.,  146  App.  Div.  311,  130  N.  Y.  Supp. 

her  majesty's  subjects."  710. 
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3.  Dangerous  building  or  strncture. 

If  a  building  has  been  permitted  negligently  to  remaia  in 
a  dangerous  condition,  so  tbat  portions  thereof  can  be  blown 
into  the  street,  it  constitutes  a  public  nuisance  to  those  law- 
fully using  such  street.^*  A  building  in  a  large  city,  so  con- 
structed that  show  will  fall  from  it  to  the  sidewalk,  is  a  public 
nuisance.^^  So  is  a  tenement  house  which  is  in  a  filthy  con- 
dition and  calculated  to  breed  disease.^^ 

A  wrong  or  unlawful  motive  in  erecting  a  structure,  other- 
wise lawful,  does  not  make  the  structure  itself  unlawful  or  a 
nuisance.^''^  An  unlawful  use  thereof  may  be  complained  of 
and  restrained,  but  the  structure  cannot  be  destroyed.^ 

A  dangerous  wall,  remote  from  the  street,  is  not  a  public 
nuisance  so  as  to  render  the  municipality  liable  for  the  con- 
sequences of  a  failure  to  direct  its  removal.^*  A  scaffold  sus- 
pended from  the  roof  of  a  house,  for  the  purpose  of  making 
necessary  repairs,  is  not  a  nuisance.^" 

4.  Obstruction  to  navigation. 

Any  obstruction  which  makes  commerce  over  a  navigable 
water  less  convenient  or  safe  is  a  nuisance.^^  A  telegraph 
cable  so  laid  as  to  interfere  with  navigation  is  a  public 
nuisance.^^  But  obstructions  made  in  aid  of  commerce,  which 
do  not  materially  injure  free  navigation,  are  not  nuisances.^' 
And  a  dam  which  merely  causes  water  to  back  into  ditches  on 
another's  land  may  be  a  public  nuisance.'* 

A  dam  across  the  Mohawk  constructed  beyond  the  State 
dam  by  the  owner  of  an  adjacent  upland,  constitutes  a  public 
nuisance  which  will  be  abated  at  the  suit  of  the  people.'^  But 
a  dam,  where  a  navigable  river  is  incapable  of  navigation,  is 

24.  Uggla  V.  Brokaw,  117  App.  Div.  N.  Y.  610;  Heoker  v.  Dock  Co.,  13  How. 

586,  102  rr.  Y.  Supp.  857.  Pr.  549;  People  v.  Vanderbilt,  26  N.  Y. 

85.  Walsh  V.  M«ad,  8  Hun,  387.  287;  Moore  v.  Cammissioners,  32  How. 

26.  Meeker  v.  Van  Kensaelaer,  15  Pr.  184;  Hart  v.  Albany,  3  Paige,  213, 
Wend.  397.  9   Vvend.  571. 

27.  Chenango  Bridge  Co.  v.  Paige,  83  32.  Blanchard  v.  Western  Union  Tel. 
iN.  Y.  178.  Co.,  60  N.  Y.  510. 

28.  Village  of  Seneca  Falls  v.  Zalin-  33.  Delaware  &  H.  C.  Co.  v.  Law- 
eki,  8  Hun,  571.  rence,  2  Hun,  163;  aflf'd,  56  N.  Y.  612. 

29.  Cain  v.  Syracuse,  29  Hun,  105;  34.  Thompson  v.  Fort  Miller  Pulp  & 
afl'd,  95  N.  Y.  83.  Paper  Co.,  195  App.  Div.  271. 

30.  Hexamer  v.  Webb,  101  N.  Y.  377.  35.  People  v.  Page,  39  App.  Div.  110, 

31.  People  V.  Horton,  5  Hun,  516,  64  56  N.  Y.  Supp.  834,  58  N.  Y.  Supp.  239. 
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not  a  nuisance.^®  A  dam  across  a  stream,  wMcla  is  teclmically 
navigable,  is  not  a  nuisance,  althougli  exceeding  the  author- 
ized height  and  not  provided  with  a  lock  as  provided  by 
statute.^'^ 

A  stream  not  naturally  navigable,  the  water  of  which  is  set 
back  by  a  dam  erected  by  private  parties  at  the  foot  of  a  lake 
into  which  it  flows,  so  that  it  can  be  navigated,  does  not 
thereby  become  a  public  navigable  stream,  and  a  highway 
bridge  erected  across  is  not  a  public  nuisance.^® 

5.  Obstmction  of  highway. 

A  public  nuisance  consists,  among  other  things,  in  unlaw- 
fully doing  an  act  or  omitting  to  perform  a  duty,  which  act 
or  omission  unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  a  public  street  or 
highway.^®  Using  a  street  for  business  purposes  so  as  to  ob- 
struct travel  is  a  nuisance.*"  An  open  air  trading  market  for 
securities  may  so  interfere  with  travel  on  a  street  as  to  con- 
stitute a  public  nuisance.*^  The  storing  of  a  wagon  on  a 
street  is  a  public  nuisance  making  any  party  participating  in 
it  liable  for  its  results.*^  A  bridge  erected  across  Broadway, 
in  the  city  of  New  York,  has  been  held  a  nuisance.*^  Tele- 
phone poles  erected  on  the  streets  of  a  city  in  such  a  way  as 
to  incommode  the  public  may  be  a  nuisance.** 

A  mill  owner  whose  predecessors  constructed  a  raceway 
across  a  highway,  and  built  a  bridge  over  it,  is  primarily 

3G.  Matter  of   State   Reservation  at  stitutes  a  public  nuisance.     Linzey  v. 

Niagara,    37    Hun,    537;    appeal    dis-  American  Ice  Co.,   131  App.  Div.  333, 

missed,  102  N.  Y.  734.  115  N.  Y.  Supp.  767,  aff'd,  197  N.  Y. 

37.  Groat  v.  Moak,  94  N.  Y.  115.  605. 

38.  Ten  Eyck  v.  Town  of  Warwick,  40.  People  v.  Cunningham,  1  Den. 
75  Hun,  562,  27  N.  Y.  Supp.   536,  59  524. 

St.  Rep.  636.  41.  Broad    Exchange    Co.    v.    Curb 

39.  McNulty  v.   Ludwig  &   Co.,   153  Stock  &  Bond  Market,  117  Misc.  82. 
App.  Div.  Luij,  208,  138  N.  Y.  Supp.  84;  42.  Sullivan   v.    McManus,    19    App. 
Harlow  v.   Hummenston,   6   Cow.    89;  Div.  167,  45  N.  Y.  Supp.  1079. 
Lansing  v.  Smith,  8  Cow.  146;  Davis  v.  43.  Knox  v.  New  York,  55  Barb.  404. 
The  Mayor,  14  N.  Y.  506.  44.  People  v.   Metropolitan  T.  &  T. 

Cutting    ice.— Unless    the    proviaians  Co.,  64  How.  Pr.  120. 
of  section  1904  of  the  Penal  Law,  re-  A  sign  around  a   telegraph  pole  in 
lating  to  the  cutting  of  ice  are  com-  the   street,   close  to   the   curb,   is   not 
plied  with,  the  cutting  of  ice  in  Cats-  necessarily    a    public   nuisance.     Gold- 
kill  creek,  which  is  a  public  highway  smith  v.  .Tones,  43  How.  Pr.  415. 
and  a  place  much  used  for  skating,  con- 
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liable  to  keep  such  bridge  in  repair,  and  a  failure  to  do  so 
creates  a  nuisance  which,  the  town  is  authorized  to  abate  by 
repairs/^ 

A  distinction  must  be  recognized  between  an  actual  unlaw- 
ful obstruction  in  a  highway,  which  is  a  public  inconvenience, 
and  is  a  nuisance  as  matter  of  law,  and  a  theoretical  obstruc- 
tion which  does  not  interfere  with  the  customary  use  of  the 
street,  but  which  may  be  foimd  a  nuisance  as  a  matter  of 
fact.48 

6.  Encroachment  on  highway. 

The  public  is  entitled  to  the  free  and  unrestricted  use  of 
the  streets  of  a  city,  including  the  sidewalks;  and  an  encroach- 
ment thereon  may  constitute  a  public  nuisance.*''  Where 
steps  and  areas  project  into  a  city  street  and  appropriate  one- 
half  of  the  city  sidewalk,  they  constitute  a  nuisance  and  equity 
will  compel  their  removal.''^  But  an  encroachment  upon 
a  highway,  which  does  not  prevent  its  use  for  ordinary  pur- 
poses, is  not  a  nuisance  per  se.*^ 

7.  Unauthorized  railroad  in  highway. 

The  construction  of  a  railroad  on  the  public  street  without 
the  requisite  authority  is  a  public  nuisance.^**  The  construc- 
tion and  maintenance  of  a  street  railway  by  any  individual 
or  association  of  individuals,  without  legislation,  is  a  public 
nuisance,  and  subjects  those  maintaining  it  to  a  private  ac- 
tion, in  favor  of  any  person  sustaining  special  injury  there- 
from.^^ The  unauthorized  erection  and  operation  of  an  ele- 
vated railroad  through  the  streets  of  a  city  creates  a  public 
nuisance.^^  A  wall  of  masonry  and  iron  trestle  connecting 
the  tracks  of  a  street  railway  with  an  elevated  road,  erected 
without  authority,  constitutes  a  nuisance.^^    To  authorize  the 

45.  Town  of  Clay  v.  Hart,  25  Misc.  50.  Wetmore  v.  Story,  22  Barb.  414; 
110,  55  N.  Y.  Supp.  43;  aff'd,  41  App.  Astor  v.  N.  Y.  Arcade  Railway  Co.,  3 
Div.  625,  58  N.  Y.  Supp.  1150.  St.  Rep.  188. 

46.  MoCloskey  v.  Buckley,  223  N.  Y.  51.  Fanning  v.  Osborne,  102  N.  Y. 
187.  441. 

47.  Weisberg  v.  Eilenberg,  192  App.  52.  Negus  v.  City  of  Brooklyn,  10 
Div.  194,  182  N.  Y.  Supp.  551.  Abb.  N.  C.  180;   Caro  v.  Metropolitan 

48.  City   of   New   York  v.   Knicker-  E.  R.  R.  Co.,  46  Supr.  Ct.  138. 
bocker  Trust  Co.,  52  Misc.  222,  102  N.  63.  Eldert  v.  Long  Island  Elec.  Ry. 
Y.  Supp.  900,  modified,  121  App.  Div.  Co.,  28  App.  Div.  451,  51  N.  Y.  Supp. 
740,  106  N.  Y.  Snipp.  506.  186,  affirmed  without  opinion,   165  N. 

49.  Howard  v.  Bobbins,  1  Lans.  63.  Y.  651. 
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construction  of  a  railroad  upon  or  over  a  highway,  where  in- 
dividuals own  private  rights  or  interests  therein,  or  in  the 
soil  thereof,  not  only  must  the  public  right  or  lease  be  ob- 
tained, but  the  individual  rights  and  interests  must  be  law- 
fully acquired;  and  if  constructed  without  such  acquisition 
the  builders  are  liable  to  the  owners,  as  to  whom  the  railroad 
is  a  continuing  nuisance.^* 

The  commissioner  of  bridges  of  the  city  of  New  York  can- 
not license  a  street  surface  railroad  to  operate  over  a  high- 
way within  the  boundaries  of  the  city  of  New  York  which  is 
neither  named  nor  described  in  the  original  certificate  of  in- 
corporation nor  in  any  certificate  of  extension  thereof,  and 
which  has  not  obtained  any  franchise  therefor  in  the  manner 
prescribed  by  law.  Such  license  or  consent  is  of  no  avail, 
and  the  operation  of  a  railroad  over  such  highway  constitutes 
a  public  nuisance.^^ 

8.  Dangerous  sidewalk. 

An  opening  in  a  sidewalk  in  a  public  street  left  so  as  to  be 
dangerous  to  travelers  may  be  a  public  nuisance.^^  But 
where  such  an  opening  has  been  made  with  the  consent  of  a 
mimicipality,  it  is  not,  in  and  of  itself,  a  nuisance,  but  if  the 
consent  is  conditioned  on  certain  modes  of  use,  and  it  is  kept 
unguarded,  it  becomes  a  nuisance.^^^  What  is  mere  negUgenee 
in  neglecting  to  remove  ice  and  snow  from  a  sidewalk,  does 
not,  of  itself,  constitute  a  nuisance.^^ 

9.  Indecency. 

Matters  which  are  offensive  to  the  morals  of  society  may  be 
a  public  nuisance.^^  A  house  kept  as  a  house  of  ill-fame,  and 
resort  of  disreputable  persons,  is  a  public  nuisance.''^  A  pan- 
tomime which  suggests  indecency  and  is  calculated  to  corrupt 
public  morals  is  indictable  as  a  public  nuisance.^"  Acts  which 
interfere  with  the  sanctity  of  the  Sabbath  as  a  day  of  rest 

64.  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  57.  Dickerson  v.  Mayor  of  New  York, 

Co.,  101  N.  Y.  98.  92  N.  Y.  584. 

55.  Manhattan  Bridge  Three-Cent  58.  Boom  v.  City  of  Utica,  2  Barb. 
Line  v.  Third  Aye.  R.   Co.,   154  App.  104. 

Div.  704,  139  N.  Y.  Supp.  434.  59.  Ely   v.    Supervisors    of    Niagara 

56.  Irwin  v.  Wood,  4  Robt.  438;  Ir-      Co.,  36  N.  Y.  297. 

win  V.  Fowler,  5  Robt.  482.  GO.  People  v.  Doris,  14  App.  Div.  117, 

56-a.  Jennings  v.  Van  Schaick,  108  43  Supp.  571,  appeal  dismissed,  153  N. 
N.  Y.  530.  Y.  678. 
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and  religious  devotion,  divert  the  mind  from  divine  and 
sacred  thoughts  and  which  interrupt  the  repose  and  re- 
ligious liberty  of  the  community,  may  constitute  a  public 
nuisance.®^ 

10.  Explosives. 

The  keeping  of  explosives  is  not  necessarily  a  pubUc  nui- 
sance, and  whether  it  is  in  a  particular  case  may  be  a  jury 
question.®^  But  the  keeping  of  a  large  quantity  of  gunpow- 
der in  a  wooden  building  insufficiently  secured,  and  near  other 
buildings,  is  a  public  nuisance.®^  The  keeping  by  a  contractor 
in  the  populous  part  of  the  city  of  upwards  of  one  hundred 
pounds  of  dynamite  is  a  nuisance  both  at  common  law  and 
under  the  New  York  city  charter.^^  The  display  of  fireworks 
in  a  city  park  is  not  a  public  nuisance.**" 

11.  Sewage. 

The  discharge  of  sewage  by  a  municipality  iuto  a  natural 
watercourse  so  that  the  stream  is  rendered  unfit  for  cattle  to 
drink  and  at  times  of  low  water  quantities  of  filth  stand  in 
pools  and  a  noxious  stench  arises,  is  a  public  nuisance,  the 
right  to  maintain  which  could  not  be  bestowed  by  grant  and 
cannot,  therefore,  be  acquired  by  prescription.®^  The  owners 
of  swampy  lands  are  not  guilty  of  a  public  nuisance  by  refus- 
ing to  drain  them.®'^ 

61.  Hamlin  v.  Bender,  92  Misc.  16,  from  a  tank  in  the  park  to  a  sewage 
155  N.  Y.  Supp.  963.  system   owned   and   controlled   by  the 

62.  Heeg  v.  Lidht,  80  N.  Y.  579.  village,  but  through  inadequacy  of  the 

63.  Myers  v.  Malcolm,  6  Hill,  292.  pump  and  inefScient  operation  of  it, 
See  also,  Bradley  v.  People,  56  Barb.  the  sewage  was  not  discharged  prop- 
72.  erly  and  the  pumping  station  was  sub- 

64.  Bicker  v.  McDonald,  89  App.  sequently  operated  by  the  village  board 
Div.  300,  85  N.  Y.  Supp.  825.  of  health.    In  an  action  by  the  village 

65.  De  Agramonte  v.  City  ,of  Mt.  against  the  park  and  other  defendants 
Vernon,  112  App.  Div.  291,  98  N.  Y.  having  liens  upon  portions  of  the  park 
Supp.  454.  property,    evidence   held    to    establish 

66.  Fonda  v.  Village  of  Siharon  that  the  pumping  station  as  conducted 
Springs,  70  Misc.  101,  128  N.  Y.  Supp.  by  the  park  company  constituted  a 
147.  nuisance.      Village    of    Larchmont    v. 

Sewage  removal. — A  park   company      Larchmont  Park,  Inc.,  185  App.  Div. 
located  within  the  limits  of  a  village      330,  173  N.  Y.  Supp.  32. 
had  operate^  a  pump  to  remove  sewage  67.  Woodruff  v.  Fisher,  17  Barb.  224. 
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G.  What  constitutes  an  actionable  nuisance. 
1.  Unreasonable  use  of  property. 

It  may  be  stated  as  a  general  rule  that  whether  a  certain 
use  of  property  constitutes  a  nuisance  depends  upon  whether 
the  use  is  reasonable.®^  Everyone  is  bound  to  make  a  reason- 
able use  of  his  property  so  as  to  occasion  no  unnecessary 
damage  or  annoyance,  inconvenience,  discomfort  or  harm  to 
his  neighbor.®^  On  the  other  hand,  every  one  has  the  right  to 
the  reasonable  enjoyment  of  his  own  property,  and  so  long 
as  the  use  to  which  he  devotes  it  violates  no  rights  of  others, 
there  is  no  legal  cause  of  action  against  him.'''"  The  question 
as  to  whether  a  nuisance  exists  under  the  modern  authorities 
does  not  depend  alone  upon  whether  plaintiff  is  injured  or 
defendant  benefited  by  the  act  or  omission  complained  of,  but 
whether  the  act  or  use  of  property  is  a  nuisance  depends  upon 
whether  it  was  a  reasonable  exercise  of  the  right  of  property 
having  regard  to  time,  place  and  circumstances.^^  And  the 
reasonableness  of  the  use  is  to  be  considered  from  an  exami- 
nation of  all  the  surrounding  circumstances.  The  test  of  the 
permissible  use  of  one's  own  land  is  not  whether  the  use  or 
the  act  causes  injury  to  his  neighbor's  property,  or  that  the 
injury  was  a  natural  consequence,  or  that  the  act  is  in  the 
nature  of  a  nuisance,  but  the  inquiry  is,  was  the  act  or  use  a 
reasonable  exercise  of  the  dominion  which  the  owner  of  the 
property  has  by  virtue  of  his  ownership  over  his  property, 
having  regard  to  all  interests  affected,  his  own  and  those  of 
his  neighbors,  and  having  in  view  also  public  policy J^  A  use 
that  is  reasonable  under  one  state  of  facts  may  be  unreason- 
able under  another,  and  unless  it  be  found  as  a  fact  that  the 
use  is  unreasonable,  or  it  is  an  inference  of  law  from  other 
facts  found,  no  nuisance  is  established,  even  though  plaintiff 
in  an  action  to  restrain  the  alleged  nuisance  shows  that  he 
has  suffered  some  damage,  aimoyanee  and  injury.'^  , 

68.  McCarty    v.     Natural    Carbonic      Misc.  192,  165  N.  Y.  Supp.  341. 

Gas  Co.,  189  N.  Y.  40;  Kurlanchick  v.  70.  Bohan   v.   Port  Jervis   Gas   Co., 

Sklamberg,   56   Misc.    473,    107    N.   Y.  122  N.  Y.  18. 

Supp.     116;     Pawlowicz    v.    American  71.  Booth  v.  E.,  W.  &  0.  R.  E.  Co., 

Locomotive  Co.,  90  Misc.  450,  154  N.  140  N.  Y.  267. 

Y.  Supp.  768;   Gilford  v.  Babies'  Hos-  72.  Booth    v.    Eome,    Watertown    & 

pital,  21  Abb.  N.  C.  159,  1  N.  Y.  Supp.  Ogdensburg  E.  E.  Co.,   140  N.  Y.  267, 

448.  55  St.  Eep.  656;  Tucker  v.  Mack  Pav- 

69.  Campbell  v.  Seaman,  63  N.  Y.  ing  Co.,  61  App.  Div.  521,  70  N.  Y. 
568 ;  Heeg  v.  Licht,  80  N.  Y.  579 ;  Cor-  Supp.  688 

coran  v.  JNew  York  Central  E.  Co.,  100  73.  Pawlowicz  v.  American  Locomo- 
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2.  Different  rules  for  different  localities. 

There  is  no  hard  and  fast  rule  as  to  what  constitutes  a 
nuisance.  That  which  would  be  a  nuisance  in  one  locality 
may  not  be  such  in  another.'^*  The  reasonableness  of  the  use 
of  a  property  is  dependent  upon  its  locality  and  surround- 
ings.'^°  A  use  of  property  in  one  locality  and  under  some  cir- 
cumstances may  be  lawful  and  reasonable  which  under  other 
circumstances  would  be  unlawful,  unreasonable  and  a  nui- 
sance.'''' Residents  in  a  thickly  populated  district  devoted 
largely  to  manufacturing  should  endure  some  inconvenience 
and  annoyance.''^ 

3.  Question  of  fact. 

In  some  instances  the  courts  may  be  able  to  say  that  a  cer- 
tain use  of  property  constitutes  a  nuisance  as  a  matter  of  law. 
But  generally  the  existence  of  a  nuisance  is  a  question  of  fact 
to  be  determined  upon  the  evidence.''^  When  the  question  de- 
pends upon  an  inference  from  peculiar,  numerous  or  compli- 
cated circumstances,  it  is  generally  a  question  of  ta.ct''^ 
Where  the  natural  tendency  of  the  act  complained  of  is  to 
create  danger  and  inflict  injury  upon  person  or  property,  it 
may  properly  be  found  a  nuisance  as  matter  of  fact,  but  can- 
not be  so  determined  as  matter  of  law  independent  of  the  at- 
tending circumstances.^" 

4.  Necessity  of  damage. 

In  an  action  for  a  nuisance,  it  is  not  necessary  for  the  plain- 
tiff to  show  that  he  resides  upon  the  premises  injured  by  the 
nuisance.^^  It  is  suflScient  that  the  nuisance  is  calculated  to 
diminish  the  value  of  the  property.^^  ^^  action  lies  for  the 
nuisance  affecting  vacant  lands  to  the  deteriment  of  their 

tive  Co.,  90  Misc.  450,  154  N.  Y.  Supp.  tive  Co.,  90  Misc.  450,  154  N.  Y.  Supp. 

768.  768. 

74.  MoCarty  v.  Natural  Cartonie  78.  Koscoe  Lumber  Co.  v.  Standard 
Gas  Co.,  189  N.  Y.  40;  Peck  v.  New-  Silica  Co.,  62  App.  Div.  421,  70  N.  Y. 
burgh.  Light,  Heat  &   Power  Co.,  132  Supp.  1130. 

App.  Div.  82,  116  N.  Y.  Supp.  433.  79.  McCarty    v.     Natural     Carbonic 

75.  Gilford   v.    Babies'    Hospital,   21       Gas  Co..  189  N.  Y.  40. 

Abb.  N.  C.  159,  1  N.  Y.  Supp.  448.  80.  Miller  v.  Twirame,  129  App.  Div. 

76.  Campbell   v.    Seaman,    63   N.   Y,  623.  627,  114  N.  Y.  Supp.  151. 
568.  81.  Peck  v.  Elder,  3  Sandf.  129. 

77.  Pawlowicz  v.  American  Locomo-  82.  Peck  v.  Elder,  3  Sandf.  129. 
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value.^^  The  injury  apprehended  may  be  to  either  person  or 
property.  It  is  sufficient  that  it  is  offensive  and  renders  the 
enjoyment  of  property  uncomfortable.^*  A  structure  which, 
though  not  hurtful  to  health  or  noxious  to  the  senses,  inter- 
feres with  the  comfortable  enjoyment  of  life  or  property,  is 
a  nuisance  within  the  rule  that  any  person  who  sustains  a  pri- 
vate injury  from  the  erection  or  continuance  of  a  nuisance 
may  maintain  an  action  therefor. ^^  But  the  use  of  property 
may  be  unpleasant,  unsightly,  or,  to  some  extent,  annoying 
and  disagreeable  to  the  occupants  of  neighboring  property 
without  creating  a  nuisance.  When,  however,  it  not  only  in- 
terferes materially  with  the  physical  comfort  of  persons  in 
their  homes,  but  also  causes  some  financial  injury  to  the 
owner,  it  constitutes  a  nuisance.^® 

To  maintain  an  action  it  is  not  necessary  that  all  the  injury 
should  be  the  result  of  the  nuisance  sought  to  be  charged;  if 
it  is  the  principal  agent  and  would  alone  produce  the  result, 
it  is  sufficient  at  least  as  evidence  of  plaintiff's  right  of 
action.^^ 

5.  Lawful  business  becoming  offensive. 

One  who  carries  on  a  lawful  business,  but  in  such  a  way  as 
to  become  a  nuisance  to  his  neighbor,  is  liable  therefor.^^ 
It  is  not  necessary  that  the  neighbor  be  driven  from  his 
dwelling;  it  is  enough  that  enjoyment  of  life  and  property  is 
rendered  uncomfortable.^^  Complaint  may  be  made  of  such 
a  nuisance,  although  the  resulting  damages  are  a  necessary 
consequence  of  the  business,  and  though  no  negligence  is 
shown.^** 

The  right  of  one  to  use  his  own  property  in  any  way  he 
chooses  is  qualified  by  the  duty  to  so  use  it  as  not  to  injure 
his  neighbor,  and  the  mere  fact  that  the  use  is  a  lawful  one 
is  no  defense  to  the  maintenance  of  a  nuisance,  nor  does  the 

83.  Busch  V.  Lackawanna,  etc.,  R.  K.  259 ;  McKeon  v.  See,  51  N.  Y.  300. 
Co.,  34  St.  Rep.  7,  12  N.  Y.  Supp.  85;  88.  Bohan   v.    Port   Jervis   Gaslight 
Ruckman  v.  Green,  9  Hun,  226.  Co.,  122  N.  Y.  18;    Fish  v.  Dodge,  4 

84.  Catlin  v.  Valentine,  9  Paige  Ch.  Den.  311. 

575.  89.  Roscoe  Lumber  Co.  v.   Standard 

85.  Trenor  v.  Jackson,  15  Abb.  Pr.  Silica  Co.,  62  App.  Div.  421,  70  N.  Y. 
(N.  S.)   115.  Supp.  1130;  Boban  v.  Port  Jervis  Gas- 

86.  McCarty    v.     Natural  Carbonic      light  Co.,  122  N.  Y.  18. 

Gas  Co.,  189  N.  Y.  41.  90.  Bohan    v.    Port    Jervis   Gaslight 

87.  Mulligan   v.   Elias,   12   Abb.   Pr.      Co.,  122  N.  Y.  18. 
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fact  tliat  the  use  creating  the  injury  is  a  proper  one  furnish 
a  legal  excuse  unless  it  is  expressly  authorized  by  statute.*^ 
But,  before  a  party  can  be  enjoined  from  using  his  own  prop- 
erty for  a  legitimate  business,  the  proof  must  clearly  estab- 
lish that  the  use  is  calculated  to  and  does,  in  fact,  deprive  an- 
other of  the  use  of  his  property  to  his  damage.^^ 

The  erection  and  maintenance  of  an  icehouse  within  two 
inches  of  a  brick  dwelling-house  and  store  of  plaintiff  in  such 
a  way  that  the  ice  injured  the  walls  of  plaintiff's  house  and 
rendered  it  uncomfortable  and  reduced  its  rental  and  market 
value  was  held  to  be  a  nuisance.  It  is  no  excuse  that  plain- 
tiif's  business  is  lawful  and  carried  on  with  all  possible 
care.®^ 

The  use  of  premises  by  a  tradesman  must  be  reasonable, 
and  he  cannot  produce  in  his  show  windows  highly  sensa- 
tional exhibitions,  calculated  to  draw  a  crowd  amounting  al- 
most to  a  mob,  and  thus  create  a  public  street  nuisance.^ 
Thus,  where  the  exhibition  of  a  puppet  show  attracted  and 
detained  a  crowd  upon  the  sidewalk  in  front  of  plaintiff's 
store,  which  materially  impeded  ingress  or  egress  thereto  and 
therefrom  and  interfered  with  the  transaction  of  plaintiff's 
business,  a  cause  of  action  was  presented.^^ 

6.  Legislative  declaration  of  naisance. 

The  Legislature  has  power  to  declare  places  or  property 
used  to  the  detriment  of  public  interests  or  the  injury  of 
health,  morals  or  welfare  of  community,  public  nuisances,  al- 
though not  such  at  common  law.  This  power  may  not  be  used 
arbitrarily  where  no  public  right  or  interest  is  involved.  If 
the  court  can  judicially  see  that  the  statute  is  a  mere  invasion 
or  was  for  the  purpose  of  individual  oppression,  it  may  be 
set  aside  as  unconstitutional.^^ 

The  rule  that  a  nuisance  arises  from  the  violation  of  com- 
mon law,  and  not  from  the  violation  of  a  public  statute,  ap- 
plies only  where  the  statute  creating  a  right  or  imposing  an 

91.  Corcoran   v.   New  York   Central  on  other  grounds,  123  N.  Y.  51. 
Railroad,    100   Misc.    192,    165    N.    Y.  94.  Elias  v.  Sutherland,  18  Abb.  N. 
Supp.  341.  C.  126.     See,  also,  People  v.  Mayor,  18 

92.  Obradowitz    v.    Odell,    171    App.  Abb.  N.  C.  123. 

Div.  250,  157  N.  Y.  Supp.  172.  95.  Jacques  v.  National  Exhibit  Co., 

93.  Carrick     v.     Schiflerdecker,     48      16  Abb.  N.  C.  250. 

Hun,  355,  1  N.  Y.  Supp.  21,  reversed  98.  Ijawton  v.  Steele,  119  N.  Y.  226. 
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obligation  fixes  a  penalty  for  its  violation  or  gives  a  specific 
remedy  which,  by  the  terms  of  the  statute  or  by  construction, 
is  exclusive,  and  has  no  application  where  the  statute  itself 
prescribes  that  a  particular  act  or  the  property  used  for  a 
noxious  purpose  shall  be  deemed  a  nuisance.^^ 

An  ordinance  of  a  city  prohibiting  the  construction  within 
the  fire  limits  of  certain  buildings,  and  declaring  a  building 
erected  contrary  to  such  ordinance  to  be  a  nuisance,  enacted 
pursuant  to  express  provisions  of  the  charter  of  the  city  and 
recognized  by  the  revised  charter,  have  the  same  force  and 
effect  as  an  act  of  the  Legislature,  and  the  reasonableness  of 
the  prohibition  is  not  open  to  question.^^  The  owner  of  a  city 
lot  is  not  entitled  to  enjoin  the  erection  of  a  frame  building 
on  adjoining  property,  in  violation  of  the  fire  regulations  of 
the  city;  although  the  statute  makes  such  a  building  a  com- 
mon nuisance,  the  plaintiff  is  not  entitled  to  abate  it  in  the 
absence  of  an  allegation  of  special  damages.^® 

7.  Obstruction  on  highway. 

An  obstruction  in  a  public  highway  creates  a  public  nui- 
sance.^ Clearly,  therefore,  it  affords  ground  for  the  mainte- 
nance of  an  action  by  one  injured  by  the  obstruction.^  The 
owner  of  land  over  which  a  highway  passes  commits  a  nui- 
sance if  he  places  in  the  highway  an  obstruction  which  is  cal- 
culated to  frighten  horses  of  ordinary  gentleness,  unless  the 
obstruction  be  reasonably  necessary  for  the  conduct  of  his. 
business,  and  at  the  same  time  does  not  unreasonably  inter- 
fere with  the  right  of  the  public  to  use  the  highway.^  An 
injunction  may  be  granted  at  the  instance  of  an  abutting 

97.  Lawton  v.  Steele,  119  N.  Y.  226.  hire,     was     granted.       McCaflfery     v. 

88.  Griffin    v.    City    of   GloverBville,  Smith,  41  Hun,  117. 

67  App.  Div.  403,  73  N.  Y.  Supp.  684,  Railroad.— Sections  24  and  28  of  the 

disapproving  Gunning  System  v.  City  General  Railroad  Act  of   1850  do  not 

of  Buffalo,  62  App.  Div.  497,  74  N.  Y.  authorize  a  railroad  company,  without 

Supp.  155.  the   sanction    of   the   courts   or   public 

99.  Young  V.  Sheu,  56  Hun,  307;  s.  authorities,  to  obstruct  and  practically 

c,  30  St.  Rep.  608,  9  N.  Y.  Supp.  349.  discontinue  a  street,  to  the  injury  <jf 

1.  See,  supra,  F-5.  Obstruction  of  the  property  owners,  although  it  sub- 
highway,  stitutes    another    at   a    short   distance 

2.  Carriages  for  hire. — An  injunction  therefrom.  Buchholz  v.  N.  Y.  L.  E.  & 
perpetually  restraining  defendants  W.  R.  R.  Co.,  148  N.  Y.  640,  43  N.  E. 
from    standing    horses,    carriages    and  Rep.  76, 

hacks  in   front   of  plaintiff's  premises  3.  Tinker  v.  N.  Y.,  0.  &  W.  R.  E. 

for   the   purpose   of   letting   them   for      Co.,  157  N.  Y.  312. 
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owner  to  prevent  the  obstruction  of  the  highway.^  An  injunc- 
tion may  be  granted  to  restrain  one  from  obstructing  a  street 
by  building  ai  house  therein,  which  produces  special  injury 
to  the  plaintiff,  by  affecting  the  enjoyment  and  value  of  his 
adjoining  property.^  A  deposit  of  logs  by  a  roadside,  as  to 
be  likely  to  roll  into  the  traveled  highway,  makes  the  owner 
of  the  logs  liable  to  the  person  injured.^ 

The  habitual  use  of  a  sidewalk  or  highway  to  the  serious 
inconvenience  of  the  public  is  a  nuisance  per  se.  When  an 
unreasonable  use  of  a  public  highway  is  shown,  and  it  also 
appears  that  such  unreasonable  use  causes  special  damages 
to  an  individual,  he  has  a  personal  right  of  action  to  compel 
the  abatement  of  the  nuisance.'^  A  show  case  permanent  in 
its  character  and  continuously  maintained  on  the  sidewalk  is 
a  nuisance.*  A  tradesman  may  convey  goods  from  the  street 
to  his  adjoining  store  and  from  the  store  to  the  street,  and 
for  that  purpose  may  temporarily  obstruct  passage  on  the 
sidewalk,  but  such  obstruction  must  not  only  be  reasonable 
with  reference  to  the  business  of  the  tradesman  but  also  with 
reference  to  the  rights  of  the  public.^  One  doing  business  on 
a  street  in  a  populous  city  has  the  right  to  temporarily  ob- 
struct the  sidewalk  in  front  of  his  place  of  business  for  the 
purpose  of  loading  merchandise,  the  right,  however,  to  be 
exercised  in  a  reasonable  manner  so  as  not  unnecessarily  to 
incumber  the  sidewalk.  When  thus  reasonably  exercising 
such  right,  the  occupant  of  the  premises  is  not  required  to 
furnish  those  passing  upon  the  sidewalk  a  safe  passage 
around  the  obstruction.^"  An  occupant  of  an  adjacent  build- 
ing has  no  right  to  appropriate  the  sidewalk  for  the  purpose 
of  his  business  by  backing  or  placing  vehicles  upon  it  and 
thereby  obstructing  or  preventing  the  use  of  it  by  persons 
passing  along  the  street  on  foot.^^    Permitting  trucks  to  back 

4.  Newman  v.  Nellis,  97  N.  Y.  285.  6.  Lawton  v.  Olmstead,  40  App.  Div. 
Snow  plow. — ^WJiere  a  street  railway       544,  58  N.  Y.  Supp.  36. 

company  created  an  obstruction  in  the  7.  Flynn  v.  Taylor,  127  N.  Y.  596. 

street  by  use  of  its  snow  plow,  so  that  8.  Wells  v.    City   of  New  York,  45 

an  injury  was  caused  by  such  obstruc-  App.  Div.  623,  60  N.  Y.  Supp.  802. 

tion,   a   finding  was   justfled   that  the  9.  Callanan    v.    Gilman,    107    N.    Y. 

obstruction  was  an  actionable  nuisance.  360. 

Schrank  v.  Rochester  R.  Co.,  83  Hun,  10.  Welsh  v.  Wilson,  101  N.  Y.  254. 

290,  31   N.  Y.  Supp.  922,  64  St.  Rep.  11.  Richardson    &    Boynton    Co.    v. 

754.  Barstow  Stove  Co.,  36  St.  Rep.  983,  13 

5.  Corning  v.  Lowerre,  6  Johns.  Ch.  N.  Y.  Supp.  358. 
439. 
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up  to  the  sidewalk  so  as  to  prevent  the  public  from  using  it, 
and  compelling  them  to  travel  on  a  platform  erected  the  whole 
length  of  the  premises  of  a  business  concern,  is  a  nuisance  and 
renders  the  proprietor  liable  for  injuries  sustained  by  a  pas- 
serby while  walking  on  such  platform.^^  Where  a  landowner 
erects  a  loft  building  in  such  a  manner  that  the  only  entrance 
for  freight  is  through  a  smaller  adjoining  building  owned  by 
him,  a  suit  against  him  for  an  injunction  does  not  lie  upon  the 
theory  that  the  building  is  a  nuisance  in  that  the  tenants  of 
the  owner  obstruct  the  sidewalk  with  the  freight  which  they 
bring  into  the  building,  thereby  interfering  with  the  plain- 
tiff's access  to  an  adjoining  building  in  which  he  carries  on 
business.^^ 

The  unauthorized  piling  of  stone  flagging  in  the  limits  of 
the  street  in  front  of  defendant's  stoneyard  justifies  the  find- 
ing of  a  nuisance.^*  But  the  temporary  piling  of  stones  on 
the  sidewalk  by  a  contractor  with  the  city  to  lay  a  sidewalk 
around  a  public  building  with  the  consent  of  the  proper  pub- 
lic authorities,  in  the  course  of  the  work,  is  not  a  nuisance.^^ 
Building  materials  deposited  in  a  street  are  not  nuisances  if 
properly  guarded,  and  offering  no  obstruction  or  unreason- 
able peril  to  travelers.^®  A  temporary  occupation  of  a  street, 
the  fee  of  which  is  in  the  defendant,  for  the  purpose  of  laying 
a  water  pipe,  is  not  a  nuisance.^''^ 

The  maintenance  of  a  hub  stone  eighteen  inches  high  by 
the  side  of  a  driveway  over  a  sidewalk,  at  the  point  where  a 
bridge  was  placed  to  cross  the  gutter  from  the  curb  of  the 
street,  is  not  a  nuisance  so  as  to  entitle  one  driving  out  to  the 
strt-et  and  striking  the  hub  stone  with  his  wheel  to  recover 
damages  from  the  city  for  the  injury  resulting.^^  And 
branches  of  a  tree  overhanging  the  road  are  not  a  nuisance 
without  proof  of  special  damages.^® 

Telephone  or  telegraph  poles  in  a  street,  if  they  incommode 

12.  Murphy  v.  Leggett,  29  App.  Div.       ski,  8  Hun,  571. 

309,  51  N.  Y.  Supp.  472,  aff'd,  164  N.  17.  Dexter  v.  Riverside  and  Oswego 

Y.  121.  Mills,  39  St.  Rep.  933,  15  N.  Y.  Supp. 

13.  Politis  V.  Times  Square  Improve-      374. 

ment  Co.,  168  App.  Div.  814,  154  N.  Y.  18.  Jordan  v.  City  of  New  York,  26 

Supp.  466.  Misc.  53,  55  N.  Y.  Supp.  716;  aff'd,  44 

14.  Hyland  v.  Burns,  10  App.  Div.  App.  Div.  149,  60  N.  Y.  Supp.  696; 
386,  41  N.  Y.  Supp.  873.  affirmed   without    opinion,    165   N.   Y. 

15.  Malkan  v.  Carlin,  93  N.  Y.  Supp.  657. 

378.  19.  Countryman     v.     Lighthill,     24 

18.  Village  of  Seneca  Falls  v.  Zalin-      Hun,  405. 
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the  public  travel  in  an  unnecessary  and  unreasonable  man- 
ner, may  constitute  a  nuisance.^"  To  tbe  extent  to  which  tele- 
phone poles  were  necessary  and  reasonably  sufficient  and 
adapted  to  the  fixtures  and  lines  of  the  company,  they  were 
not  a  nuisance  or  an  unlawful  obstruction,  though  they  would 
be  wherever  that  extent  was  exeeeded.^^ 

The  proprietor  of  a  hair  dressing  and  manicuring  parlor, 
occupying  rooms  leased  on  the  first  floor  of  a  building,  is  not 
entitled  to  injunctive  relief,  restraining  another  lessee,  oper- 
ating an  employment  agency  on  an  upper  floor,  access  to 
which  is  had  through  a  hall  separated  from  the  first  estab- 
lishment by  a  wall,  from  maintaining  on  one  side  of  the  hall- 
way at  or  near  the  entrance,  with  the  consent  of  the  landlord, 
a  bulletin  board  of  positions  to  be  filled  and  wages  to  be  paid, 
upon  the  ground  that  such  board  at  times  attracts  a  large 
number  of  people  which  interferes  with  free  access  to  and 
from  her  premises,  where  it  does  not  appear  that  crowds 
gathered  so  as  to  create  a  public  nuisance  or  so  as  to  inter- 
fere with  customers  desiring  to  enter  or  leave  her  place  of 
business.^^ 

The  maintenance  of  a  playograph,  which  brought  together 
thousands  of  spectators  and  impeded  traffic  to  a  degree  which 
required  the  presence  of  over  eighty  policemen  to  handle  the 
crowd,  by  which  ingress  and  egress  to  and  from  the  plaintiff's 
store  was  materially  interfered  with,  constituted  a  nuisance 
for  which  the  plaintiff  was  entitled  to  redress  in  damages.^^ 

8.  Obstruction  of  easement. 

Where  a  covenant  in  a  deed  is  of  such  a  nature  as  to  create 
an  easement  which  passes  to  a  lessee  as  an  appurtenance,  an 
unlawful  obstruction  of  the  easement  is  a  continuing  nui- 
sance, for  which  such  lessee  may  recover  damages  inde- 
pendently of  the  relation  of  the  parties  with  respect  to  the 
covenant.^*  One  may  be  restrained  from  arranging  the  awn- 
ings and  shutters  from  in  front  of  his  store  so  as  to  deprive 
the  adjoining  building  of  plaintiff  of  light  and  air.^^ 

20.  People     v.     Metropolitan  Tele-      New  York  Herald  Co.,  170  App.  Div. 
phone  Co.,  11  Abb.  N.  C.  304.  504.  156  N.  Y.  Supp.  651. 

21.  People     V.     Metropolitan  Tela-          84.  Avery  v.  New  York  Central  R.  R. 
phone  Co.,  31  How.  Pr.  596.  Co.,  26  St.  Rep.  279,  7  N.  Y.  Supp.  341. 

22.  Obradowitz   v.    Odell,   171  App.          25.  Lavery  v.  Hannigan,  52  Supr.  Ct. 
Div.  250,  157  N.  Y.  Supp.  172.  463. 

23.  Shaw's    Jewelry    Shop,    Inc.    v. 
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9.  Encroachment  on  street  or  highway. 

While  the  owner  of  land  abutting  on  a  public  street  may, 
owing  to  the  necessities  of  the  case,  encroach  on  the  rights  of 
the  public  to  a  limited  extent  and  for  a  temporary  purpose, 
the  obstruction  must  be  reasonably  necessary  for  the  trans- 
action of  business  and  must  not  unreasonably  interfere  with 
the  rights  of  the  public.  Such  an  owner  may  not  lawfully 
supply  the  defects  in  his  premises  by  fraudulently  monopoliz- 
ing the  sidewalk  in  front  thereof.  An  unnecessary  or  unrea- 
sonable use  of  a  sidewalk  or  street  to  the  serious  inconvenience 
of  the  public  is  a  nuisance  per  se?^  The  maintenance  of  a 
barn  built  flush  with  the  sidewalk  of  a  village  street  with 
doors  which  swing  one-third  of  the  distance  across  the  side- 
walk, may  be  a  nuisance.^''  The  maintenance  of  an  awning 
attached  to  the  front  of  a  store  and  projecting  across  the 
sidewalk  in  an  insecure  position,  may  be  found  to  be  a  nui- 
sance.^^  Under  an  allegation  that  the  plaintiff's  horse  was 
injured  by  running  against  a  barbed  wire  fence  which  the  de- 
fendant had  erected  within  the  highway,  it  was  held  that,  if 
the  fence  was  in  the  highway,  it  was  a  nuisance  for  which  an 
action  would  lie.^"  A  fence  erected  and  maintained  upon  or 
near  a  division  line,  of  such  a  dangerous  character  as  to  cause 
serious  injury  and  damage  to  the  animals  of  the  adjoining 
owner  that  come  in  contact  with  it,  is  a  nuisance.^*' 

A  stepping  stone  upon  the  sidewalk  in  front  of  a  house, 
which  does  not  interfere  with  the  use  of  the  roadway  and  bed 
of  the  street  nor  to  any  appreciable  or  unreasonable  extent 
with  the  use  of  the  sidewalk,  does  not  constitute  a  public  nui- 
sance, and  is  a  reasonable  and  necessary  use  of  the  street,  and 
the  owner  of  the  house  before  which  it  is  placed  is  not  liable 
for  injuries  sustained  by  a  person  who  stumbled  over  the 
stone.^^  An  entrance  platform  which  has  been  maintained  in 
front  of  a  store  for  many  years,  without  complaint  or  injury 
to  any  person,  does  not  constitute  a  nuisance.^^  A  permanent 
iron  platform  wholly  within  the  stoop  limit  prescribed  by  the 
city  of  New  York,  having  steps  at  either  end  at  which  per- 

26.  Flynn  v.  Taylor,  127  N.  Y.  596.      49  St.  Eep.  480,  21  N.  Y.  Supp.  172. 

27.  Holroyd  v.  Sheridan,  53  App.  30.  Rowland  v.  Baird,  18  Abb.  N.  C. 
Div.   14,   65  N.   Y.  Supp.   442;   appeal       256. 

dismissed,  166  N.  Y.  634.  31.  Eobert  v.  Powell,  168  N.  Y.  411. 

28.  Morris  v.  Barrisford,  9  Misc.  14,  32.  Haleem  v.  Gold,  164  N.  Y.  Supp 
29  N.  Y.  Supp.  17,  59  St.  Rep.  698.  119. 

29.  Anderson  v.  Young,  66  Hun,  240, 
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sons  may  enter  the  building  to  which  it  is  attached,  is  not  a 
nuisance  per  se.  What  constitutes  wrongful  use  of  such  plat- 
form is  ordinarily  a  question  of  fact,  having  reference  to 
time,  place  and  circumstances,  and  where  such  use  is  unrea- 
sonable it  becomes  a  nuisance,  and  a  person  who,  in  seeking 
to  avoid  the  obstruction,  passes  over  the  platform,  slips  on 
the  muddy  steps  and  is  injured,  has  a  right  to  recover ;  while 
the  muddy  steps  are  the  direct,  the  nuisance  is  the  proximate 
cause  of  the  injury .^^ 

10.  Excavation  in  or  near  highway. 

It  is  a  nuisance  for  one  to  dig  a  pit  or  leave  a  dangerous 
opening  on  his  own  land  adjoining  a  public  highway  so  that 
those  using  ordinary  caution  may  fall  in  it.^*  It  is  not  neces- 
sary that  the  pit  should  be  in  the  street  to  be  a  nuisance.^^  An 
open  area  eight  feet  deep  at  the  rear  of  a  store  protected  on 
three  sides  by  the  walls  of  adjoining  buildings  and  separated 
from  the  alley  on  which  it  faced  by  a  stone  coping  two  feet 
wide  and  seven  inches  high,  is  not  a  structure  so  dangerous 
as  to  be  a  nuisanoe.^^ 

It  is  not  a  nuisance  for  a  contractor  lawfully  engaged  in 
constructing  a  subway  under  a  city  street  to  keep  a  trench 
open  when  it  is  necessary  to  the  work,  even  though  it  be  dan- 
gerous ;  but  he  must  use  reasonable  care  to  so  guard  the  ex- 
cavation as  to  warn  persons  using  the  highway.^''' 

IJ.  Defective  street  or  sidewalk. 

Where  an  excavation  under  a  sidewalk  is  made  by  the  own- 
ers of  the  premises  and  covered  with  flagstones  with  the  con- 
sent of  the  authorities,  the  owner  is  not  guilty  of  maintaining 
a  nuisance  so  long  as  the  space  is  securely  covered.^^  It  is 
proper  to  grant  an  injunction  to  restrain  a  defendant  from  so 
digging  on  his  own  land  as  to  injure  the  highway,  or  as  to 
cause  the  same  to  fall  down.^*    One  who  obtains  pemdssion 

33.  Murphy  v.   Leggett,    164  N.  Y.  36.  Bond  v.  Smith,  113  N,  Y.  378. 
121.  37.  McDonald      v.      Degnon-McLean 

34.  Wright    v.    Sanders,     3    Keyes,  Contracting  Co.,  124  App.  Div.  824,  109 
323;   Davenport  v.  Buckman,  37  N.  Y.  N.  Y.  Supp.  519. 

568;  Vale  v.  Bliss,  50  Barb.  358.  38.  Babbage  v.  Powers,  7  N.  Y.  Supp. 

35.  Bond  v.  Smith,  7  St.  Rep.  829;       308. 

8.  c,  44  Hun,  219;  reversed,  113  N.  Y.  39.  Milbum  v.  Fowler,  27  Hun,  568. 

378. 
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to  lay  a  gas  pipe  in  a  public  street  is  bound  to  restore  it  to  its 
former  condition  or  is  liable  for  damages.^" 

A  coal  bole  left  open  and  unguarded  in  tbe  sidewalk,  even 
tbougb  tbe  opening  was  made  by  a  license  from  tbe  city,  is 
a  nuisance.  Wbere  sucb  an  opening  bas  been  made  witb  tbe 
consent  of  tbe  city  it  would  not  in  and  of  itself  be  a  nuisance, 
but  tbe  consent  being  conditioned  upon  certain  modes  of  use, 
if  tbe  opening  is  left  unguarded  it  becomes  a  nuisance.*^  In 
an  action  for  injuries  received  by  falling  into  a  coal  bole 
located  on  tbe  sidewalk  in  front  of  defendant's  premises,  it 
i®  not  necessary  for  plaintiff  to  prove  negligence  on  tbe  part 
of  defendant,  or  to  specifically  allege  tbat  tbe  acts  of  defend 
ants  constituted  a  nuisance.*^  Tbe  temporary  use  of  coal 
boles  in  tbe  sidewalk  for  otber  purposes  tban  discbarging 
coal,  if  required  by  peculiar  exigencies,  as  any  construction 
ordered  by  tbe  board  of  bealtb,  does  not,  if  tbey  are  guarded, 
constitute  a  nuisance  per  se.*^  Mimicipal  consent  to  tbe 
maintenance  of  a  coal  hole  in  a  sidewalk  may  be  inferred  from 
its  uninterrupted  continuance  for  over  a  year  witbout  ob- 
jection." 

A  property  owner  wbo  avails  bimself  of  an  implied  license 
to  make  an  opening  in  tbe  sidewalk,  does  so  under  an  implied 
condition  to  keep  it  in  a  safe  condition  and  is  liable  for  in- 
juries to  tbird  persons  resulting  tberefrom  in  case  tbe  village, 
is  compelled  to  pay  tberefor.*^ 

Wbere  tbe  defendant  purchased  property  wbicb  for  many 
years  bad  an  inclined  passageway  excavated  in  tbe  sidewalk 
to  lead  to  tbe  basement  of  tbe  building,  and  bad  leased  tbe 
same,  and  wbile  it  was  in  tbe  possession  of  a  tenant,  plaintiff 
passing  along  tbe  sidewalk  fell  into  tbe  passageway,  wbicb 
was  unguarded,  and  was  injured,  it  was  beld  tbat  tbe  depres- 
sion in  the  sidewalk  was  a  nuisance  and  tbat  defendant,  by 

40.  McManus    v.    Citizens'    Gaslight      N.  Y.  Supp.  95. 

Co.,  40  Barb.  380.  User  for  twenty  years  of  a  cellar- 

41.  Jennings  v.  Van  Schalck,  108  N.  way  extending  for  about  five  feet  into 
Y.  530. ,  the  street,  without  apparent  objection 

42.  Berger  v.  Content,  47  Misc.  390,  by  the  city  authorities,  is  evidence 
94  N.  Y.  Supp.  12.  from  which  their  consent  to  its  con- 

43.  Maltbie  v.  Bolting,  6  Misc.  339,  struotion  may  be  inferred.  Jorgenson 
56  St.  Rep.  243,  26  N.  Y.  Supp.  903.  v.  Squires,  144  N.  Y.  280. 

44.  Kuechenmeister  v.  Brown,  13  45.  Trustees  of  Canandaigua  v.  Fos- 
Misc.  139,  34  N.  Y.  Supp.  180,  68  St.  ter,  81  Hun,  147,  30  N.  Y.  Supp.  686, 
Rep.  230;  reversed,  1  App.  Div.  56,  37  62  St.  Rep.  639;  aff'd,  156  N.  Y.  354. 
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leasing  the  premises  in.  the  condition  they  were,  was  responsi- 
ble for  its  maintenance  and  liable  for  plaintiff's  injury.*^ 

The  maintenance  of  an  nnusually  wide  cable  slot  into  which 
bicycles  dropped,  has  been  held  actionable  as  a  nuisance.*'^ 

A  complaint  in  an  action  by  the  city  of  New  York  against 
the  receiver  of  a  street  railway  which  alleges  that  the  defend- 
ant was  duly  appointed  receiver  and  took  possession  of  the 
property  which  he  still  possesses  and  controls ;  that  the  pave- 
ment between  and  just  outside  the  tracks  and  the  tracks 
themselves  have  become  defective,  worn  and  uneven  so  as  to 
constitute  an  obstruction  and  a  nuisance  in  the  streets  from 
which  accidents  are  liable  to  happen;  that  the  railroad  com- 
pany and  the  receiver  have  refused  to  make  repairs ;  that  the 
plaintiff  desires  to  repave  the  streets  but  is  prevented  by  the 
uneven  and  defective  rails,  and  that  the  railroad  is  insolvent 
and  the  receiver  has  no  assets  from  which  to  pay  any  claim 
of  plaintiff  for  repairs,  states  a  cause  of  action  to  enjoin  the 
maintenance  of  a  nuisance.** 

12.  Bridges. 

The  occupant  of  property  adjoining  upon  both  sides  of  a 
railroad,  who  erected  a  bridge  across  the  railroad  so  low  as 
to  interfere  with  the  brakeman  in  the  performance  of  his 
duty,  is  liable  to  an  action  by  the  latter  for  the  nuisance.*^ 
Where  a  private  corporation,  in  constructing  its  bridge  over 
a  river,  undertook  to  maintain  it  for  the  free  use  of  foot  pas- 
sengers, and  erected  a  platform  approach  on  the  highway 
leading  to  the  footway  of  the  bridge;  the  corporation  was 
liable  for  injuries  received  by  plaintiff  on  the  platform  and 
due  to  the  defective  condition  of  its  flooring,  unless  plaintiff's 
negligence  contributed  to  the  injury,  since  defendant's  struc- 
ture was  an  interference  with  the  highway  and  imposed  upon 
defendant  an  obligation  to  keep  same  in  repair,  and  that  fail- 
ure to  do  so  constituted  nuisance.^" 

46.  MeGrath    v.    Walker,    64    Hun,       1084. 

179,  46  St.  Rep.  158,   18  N.  Y.  Supp.  49.  Dukes  v.  Eastern  Distilling  Co., 

915.  51  Hun,  605,  4  N.  Y.  Supp.  562,  22  St. 

47.  Brown    v.   Metropolitan   St.    Ry.       Rep.  833. 

Co.,  60  App.  Div.  184,  70  N.  Y.  Supp.  50.  Murphy     v.      Suburban      Rapid 

40;  aff'd,  171  N.  Y.  699.  Transit  Co.,  40  St.  Rep.  228,  15  N.  Y. 

48.  City  of  New  York  v.  Montague,  Supp.  837. 
145   App.   Div.    172,    129   N.   Y.   Supp. 
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13.  Games  in  public  places. 

Ball  playing  in  an  open  square  in  a  city  is  not  a  nuisance 
per  se,  but  may  be  found  to  be  such  by  the  jury  in  the  light  of 
surrounding  circumstances.^^ 

14.  Explosives. 

The  keeping  of  gunpowder  or  explosives  in  a  place  where 
it  is  liable  to  cause  injury  to  adjacent  property  or  to 
passers-by,  is  a  private  nuisance  which  raises  a  liability  for 
resulting  injury  irrespective  of  negligence  in  its  care.^^  The 
maintenance  of  a  dynamite  magazine  on  the  outskirts  of  a 
non-incorporated  village,  adjacent  to  the  public  highway,  at 
a  place  where  there  are  a  number  of  inhabited  houses  within 
a  radius  of  a  thousand  feet,  constitutes  a  private  nuisance, 
and  renders  its  owner  liable  for  personal  injuries  arising 
from  an  explosion.^^  AU  parties,  including  owners,  lessees 
and  occupants  of  a  powder  magazine,  which  is  found  to  be  a 
nuisance,  are  liable  to  a  person  injured  by  an  explosion.^* 

15.  Blasting. 

The  blasting  of  rock  on  private  premises  in  a  sparsely  set- 
tled neighborhood  remote  from  houses,  does  not  of  itself  con- 
stitute a  nuisance.^^  It  is  not  a  nuisance  to  blast  at  night, 
as  is  usual  in  mines,  because  it  disturbs  the  sleep  and  affects 
the  health  of  adjoining  owners.^^  But  an  injunction  may  be 
granted  against  blasting  near  the  plaintiff's  preinises  so  as 
to  injure  the  premises,  even  though  blasting  is  done  in  accord- 
ance with  the  requirements  of  the  city  ordinance.^''^  Where 
the  effect  of  blasting  will  be  to  shake  down  a  house  situated 
on  lands  adjoining  those  upon  which  the  blasting  is  being 
done  and  make  it  uninhabitable,  the  occupant  of  the  house  is 
entitled  to  an  injunction  against  the  person  engaged  in  doing 
the  blasting.^^ 

51.  Young  V.  New  York,  New  Haven       66,  51  N.  Y.  Supp.  761. 

&  Hartford  R.  E.  Co.,   136  App.  Div.  56.  Miller    v.    Twiname,    129    App. 

730,  121  N.  Y.  Supp.  517.  Div.  623,  114  N.  Y.  Supp.  151. 

52.  Lounabury  v.  Foss,  80  Hun,  296,  56.  Marvin  v.  Brewster  Iron  Co.,  55 
61   St.   Rep.   829,   30  N.  Y.   Supp.   89;  N.  Y.  538. 

aff'd,  145  N.  Y.  600.  '  57.  Rogers   v.  Hanfleld,  12  St.  Rep. 

53.  Reilly  v.  Erie  R.  R.  Co.,  72  App.      671. 

Div.  476,  76  N.  Y.  Supp.  620;  affirmed  58.  Hill  v.  Schneider,   13  App.  Div. 

without  opinion,  177  N.  Y.  547.  299,  43  N.  Y.  Supp.  1. 

54.  Prussak  v.  Hutton,  30  App.  Div. 
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One  who  engages  in  blasting  rock  is  bound  to  exercise  rea- 
sonable care  to  protect  adjoining  property  from  injury,  and 
where  he  uses  large  and  numerous  concurrent  blasts  which 
cause  injury,  when  small  ones  would  have  answered  the  pur- 
pose, although  not  so  expeditiously  or  with  as  much  profit  to 
him,  he  is  liable  for  the  damages  occasioned  thereby .^^  Negli- 
gent blasting,  to  the  injury  of  an  individual,  is  an  actionable 
nuisance.^" 

16.  Fireworks. 

While  the  custom  of  displaying  and  discharging  fireworks 
upon  public  occasions  may  not  be  wide,  it  is  a  common  and 
frequent  method  of  celebrating  public  holidays  and  important 
public  events,  which  is  sanctioned  by  long  usage  and  the  prac- 
tice of  every  community.  An  exhibition  of  fireworks  is  not, 
therefore,  malum  in  se,  but  is  evil  or  not  according  to  circum- 
stances,^^ But  fireworks  exhibited  on  an  extensive  scale  in 
a  crowded  thoroughfare  in  the  midst  of  a  large  city  where  a 
vast  crowd  is  assembled,  may  be  found  to  constitute  a  nui- 
sance as  a  matter  of  faet.*^ 

17.  Vibrations. 

Serious  vibration  caused  by  the  operation  of  heavy  machin- 
ery on  near-by  premises,  may  constitute  a  nuisance.*' 

18.  Noise. 

Noise  which  is  necessarily  and  usually  incident  to  the 
proper  working  of  machinery  is  not  generally  a  nuisance. 
Noise  constituting  a  nuisance  must  be  such  as  materially  in- 
terferes with  and  impairs  the  ordinary  comfort  of  existence 
of  ordinary  people.®*     The  unreasonable  use   of  a  dumb- 

59.  NeweU  v.  Woolfolk,  91  Hun,  211,  works  Co.,  95  App.  Div.  13,  88  N.  Y. 
36  N.  Y.  Supp.  327,  71  St.  Rep.  129.  Supp.  483. 

60.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159;  G3.  McKeon  v.  See,  51  N.  Y.  300; 
Tremain  v.  Cohoes  Co.,  2  N.  Y.  163.  Peck  v.  Newburgh  Light,  Heat  &  Power 

61.  Crowley  v.  Rochester  Fireworks  Co.,  132  App.  Div.  82,  116  N.  Y.  Supp. 
Co.,  183  N.  Y.  353;  Melker  v.  City  of  433.  See,  also,  Rosenheimer  v.  Stand- 
New  York,  190  N.  Y.  481.  ard  Gas  Light  Co.,  36  App.  Div.  1,  55 

Compare  Spier  v.  City  of  Brooklyn,  N.  Y.  Supp.  192. 

46  St.  Rep.  561,  19  N.  Y.  Supp.  665;  64.  Peck   v.   Newburgh   Light,   Heat 

afif'g,  45  St.  Rep.  261,  18  N.  Y.  Supp.  &  Power  Co.,   132  App.   Div.  82,   116 

170.  N.  Y.  Supp.  433. 

62.  Landau  v.  City  of  New  York,  180  Frightening  horses. — The  defendant 
N.  Y.  48;  Crowley  v.  Rochester  Fire-  had  a  powerful  steam  whistle  on  its 
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waiter  operated  in  an  apartment  house  in  connection  with  a 
restaurant  on  the  ground  floor  and  through  which  orders  for 
food  are  shouted  up  and  down  the  shaft,  the  noise  and  shout 
ing  being  distinctly  heard  at  frequent  intervals  at  all  hours 
during  each  night  in  plaintiff's  adjoining  apartment,  substan- 
tially depriving  him  of  rest  and  sleep,  constitutes  a  nuisance 
and  will  be  enjoined.®^ 

A  complaint  by  the  lessee  of  a  theatre  building  which  al- 
leges that  the  defendants,  tenants  of  an  adjoining  buildimg, 
frequently  and  almost  daily  while  in  their  apartments  and  on 
the  street  in  front  of  the  same  indulge  in  loud  and  profane 
swearing  and  vile  and  obscene  talk,  which  can  be  clearly 
heard  in  the  plaintiff's  theatre  by  his  family,  employees  and 
patrons,  and  that  such  conduct  on  the  part  of  the  defendants 
causes  injury  to  his  business,  etc.,  and  impairs  his  enjoyment 
of  the  premises,  states  a  cause  of  action  for  a  permanent  in- 
junction. The  complaint  need  not  allege  that  the  injury  is 
of  a  continuous  character,  or  threatens  to  continue,  for  equity 
may  issue  an  injunction  if  satisfied  by  the  evidence  that  there 
is  reasonable  probability  that  a  nuisance  will  continue.®® 

19.  Smoke  and  dust. 

One  entitled  to  the  use  of  air  and  water  in  its  natural  con- 
dition, if  injured  by  its  pollution,  may  maintain  an  action 
against  the  person  causing  such  pollution,  whether  an  indi- 
vidual or  a  corporation.®''    Smoke  or  dust  may  constitute  a 

factory    near    a    railroad    station    and  110  N.  Y.  273. 

only  a  few  feet  above  the  platform  of  Every  person  has  a  right  to  have  the 

the  station,  and  the  repeated  sounding  air  diffused  over  his   premises  in   its 

of  the  whistle  frightened  the  horse  of  natural  shape  free  from  all  artificial 

the  plaintiff,  who  was  delivering  a  load  impurities.     No  one  has  a  right  to  in- 

at   the   station,   causing  the   horse  to  terfere   with   the   supply   of   pure   air 

become  ungovernable  whereby  plaintiff  more  than  he  has  to  interfere  with  his 

was  thrown  from  his  wagon   and   in-  neighbor's  soil;  therefore,  every  use  of 

jured;  held,  that  defendant  was  liable  one's   property   that   produces   an   un- 

for  the  injury  irrespective  of  the  ques-  warrantable    impregnation    of    the   at- 

tion  of  plaintiff's  negligence.    Albee  v.  mosphere   with   foreign    substances    to 

Chappaqua    Shoe    Manufacturing    Co.,  the  detriment  of  another  is  a  nuisance 

62  Hun,  223,  42  St.  Rep.  566,  16  N.  Y.  and  actionable  as  such.     This  is  true 

Supp.  687.  whether  the  injury  arises  from  smoke, 

G5.  Darr  v.  Cohen,  94  Misc.  471,  158  noxious    vapors,    noisome    smells,    or 

N.  Y.  Supp.  324.  from    loading    the    atmosphere    with 

66.  Barnard  v.  Finkbeiner,  162  App.  dust,  chaff  or  other  foreign  substances. 
Div.  319,  147  N:  Y.  Supp.  514.  Wood  on  Nuisances,  §  429. 

67.  Chapman   v.    City   of   Rochester, 
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nuisance  where  it  produces  tangible  injury.^^  Dense  masses 
of  smoke,  injurious  to  the  neighbors,  are  a  nuisance.^^  The 
projection  of  a  stream  of  air  and  dirt  through  a  pipe  from  a 
factory  across  a  tow-path  of  a  canal,  whereby  animals  are 
frightened,  is  a  nuisance/" 

In  a  country  district  suitable  for  country  homes,  the  use  of 
soft  coal  in  a  factory  so  situated  that  thick  black  smoke  there- 
from, great  in  volmne  and  dense  in  quality,  envelops  and  dis- 
colors a  neighboring  dwelling  house,  causing  much  discom- 
fort and  some  financial  loss  to  the  occupants,  constitutes  a 
nuisance  when  such  use  of  soft  coal  is  not  necessary  for  the 
practical  running  of  the  plant  and  is  not  a  reasonable  use  of 
the  manufacturing  property,  which  in  this  case  was  a  ques- 
tion of  fact J^ 

A  large  building  cannot  be  removed  without  the  creation 
of  some  dust;  and  where  the  defendant,  in  the  conduct  of  its 
operations  in  removing  a  structure  near  the  plaintiff's  place 
of  business,  is  availing  itself  of  every  reasonable  means  of 
lessening  the  inconvenience  to  persons  in  the  vicinity,  plain- 
tiff's application  for  an  injunction  to  restrain  the  conduct  of 
the  work  will  be  deniedJ^ 

In  an  action  to  restrain  defendant  from  so  conducting  the 
business  of  manufacturing  sash,  blinds  and  boxes  on  the  ad- 
joining premises  so  as  to  allow  the  steam,  smoke,  soot  and 
cinders  and  partly  burned  shavings  therefrom  to  come  upon 
and  into  plaintiff's  premises  to  her  annoyance  and  damage, 
in  which  it  appeared  that  plaintiff's  house  was  at  times  en- 
veloped in  smoke,  and  that  dust  and  soot  proceeding  from 
defendant's  works  were  deposited  on  the  windows  and  the 
rooms  of  the  plaintiff's  house  and  upon  clothing  when  hung 
in  the  yard  to  dry,  it  was  held  to  be  a  nuisance  J^ 

20.  Fnmes  and  odors. 

Smells,  if  offensive  to  the  senses,  or  so  as  to  produce  physi- 
cal discomfort,  or  to  interfere  materially  with  the  enjoyment 
of  property,  are  a  nuisance.'''*  The  unnecessary  and  frequent 
discharge  into  the  open  air  by  a  manufacturer  of  chlorine 

68.  Hutchins  v.  Smith,  63  Barb.  252.  Gas  Co.,  189  N.  Y.  40. 

69.  Campbell  v.  Seaman,  2  T.  &  C.  72.  Sommers      Mercantile      Co.      v. 
231.  Rheinfrank    House    Wrecking    Co.,    60 

70.  Conklin    v.    Phoenix    Mills,    62  Misc.  340,  113  N.  Y.  Supp.  402. 
Barb.  299.  73.  Beir  v.  Cooke,  37  Hun,  38. 

71.  McCarty    v.     Natural     Carbonic  74.  Cropsey  v.  Murphy,  1  Hilt.  126; 
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gas,  in  large  quantities,  constitutes  a  private  nuisance.'^®  A 
use  which  produces  noxious  vapors  and  smells  in  a  neighbor- 
hood, resulting  in  material  injury  to  the  property  and  the 
comfort  of  those  dwelling  there,  is  not  reasonableJ^  But  an 
injury  from  noxious  vapors  must  be  apparent  and  sensible 
to  amount  to  a  nuisance,  and  not  dependent  on  scientific 
testsJ^ 

An  injunction  may  be  granted  against  the  operation  of  a 
slaughter  house,'*  a  fat-melting  establishment,''^  a  tallow 
factory  or  melting  house,*"  a  soap-boiling  establishment,®^  a 
public  crematory,*^  or  a  factory  emitting  gas.*^  A  tannery, 
where  offensive  stenches  are  liberated,  is  a  nuisance.** 

Where  one  manufacturing  brick  upon  his  lands  uses  a  pro- 
cess by  which  noxious  gases  are  generated,  which  are  borne 
by  the  winds  upon  the  adjacent  lands  of  his  neighbor,  injur- 
ing and  destroying  vegetation,  this  is  a  nuisance  and  the 
party  injured  may  maintain  an  action.  It  is  immaterial  that 
the  damage  is  done  to  ornamental  trees  and  shrubbery  only; 
articles  of  luxury  are  as  much  imder  the  protection  of  the  law 
as  articles  of  necessity.  So  it  is  immaterial  that  the  injury 
is  only  occasional,  if  it  may  be  expected  whenever  a  kiln  is 
burning  unless  the  winds  blow  the  poisonous  gas  away  from 
plaintiff's  land.*^ 

81.  Public  dump. 

Express  legislative  authority  is  requisite  to  justify  the 
maintenance  of  a  dump  for  refuse  by  a  city  which  creates  a 
nuisance  resulting  in  special  injury  to  individuals.*®    But  the 

Brady  v.  Weeks,  3  Barb.  157;  Manhat-  Hansee   v.    Hununond,    39    Barb.    89; 

tan   Gaslight  Co.  v.  Barker,   36  How.  Cropsey  v.  Murphy,  1  Hilt.  128. 

Pr.  258;   Francis  v.  Schoelkopf,  63  N.  81.  Howard  v.  Lee,  3  Sandf.  281. 

Y.  152.  82.  Kobbe      v.      Village      of      New 

76.  Gasse  v.  Development  A  Funding  Brighton,  20  Misc.  477,  45  N.  Y.  Supp. 
Co.,  135  N.  Y.  Supp.  732.  777;  aff'd,  23  App.  Div.  243,  48  N.  Y. 

7G.  Bohan    v.    Port   Jervis   Gaslight  Supp.  990. 

Co.,  122  N.  Y.  18.  83.  Mulligan  v.   Elias,   12  Abb.    (N. 

77.  Vanderburg  v.  Truax,  4  Den.  464.  S.)  259. 

78.  Metropolitan  Board  of  Health  v.  84.  Fisher  v.   Clark,   41    Barb.   339; 
Heister,  37  N.  Y.  661 ;  Brady  V.  Weeks,  Thomas    v.    Brackney,    17    Barb.    654; 
3   Barb.    157;    Catlin   v.   Valentine,   9  Francis  v.  Schoelkopf,  53  N.  Y.  152. 
Paige's  Ch.   574;    DuBois  v.  Budlong,  85.  Campbell   v.   Seaman,   63   N.   Y. 
15  Abb.  154;   Peck  v.  Elder,  3  Sandf.  568. 

126.  86.  Cornell  v.  Mayor  of  New  York, 

79.  Peck  V.  Elder,  3  Sandf.  126.  20  N.  Y.  Supp.  314. 

80.  Blunt  V.  Hay,  4  Sandf.  Ch.  363; 
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use  of  a  pier  by  a  city  as  a  dumping  ground,  will  not  be  inter- 
fered with  by  injunction,  unless  it  is  shown  that  the  plaintiff 
would  sustain  not  only  special  but  irreparable  injury .^^  The 
erection  of  a  dump  inclosed  in  a  building  on  lands  reserved 
for  dock  purposes  in  the  city  of  New  York,  intended  to  replace 
an  open  dump  formerly  maintained  by  the  street  cleaning 
department,  is  not  essentially  a  nuisance.  Whether  or  not  i+ 
will  be  a  nuisance  depends  upon  the  method  of  its  use  rather 
than  upon  the  nature  of  the  structure.^^ 

22.  livery  stable. 

The  use  of  a  barn  as  a  livery  stable  so  near  plaintiff's 
dwelling  as  to  render  the  use  of  the  dwelling  disagreeable, 
uncomfortable  and  unwholesome,  is  a  private  nuisanee.^^  But 
the  erection  and  use  of  a  building  for  the  stabling  of  horses 
or  even  the  business  of  a  livery  stable,  is  not  in  and  of  itself 
a  nuisance.^" 

23.  Oarage. 

The  maintenance  of  a  garage  in  a  residential  neighborhood 
is  not  necessarily  a  nuisance  per  se?^  The  construction  and 
maintenance  of  an  automobile  station  in  a  neighborhood  oc- 
cupied by  expensive  summer  residences,  does  not  constitute 
a  common-law  nuisance.®^ 

The  maintenance  upon  private  premises,  below  the  surface 
of  the  ground,  of  a  tank  for  the  storage  of  a  limited  quantity 
of  gasoline,  is  not,  in  and  of  itself,  such  an  unreasonable,  un- 
warrantable or  unlawful  use  of  defendant's  property  as 
would  constitute  a  nuisance;  nor  is  the  maintenance,  upon 
private  property,  of  a  drain  for  surface  water  by  absorption 
or  percolation;  nor  is  the  co-existing  combination  of  both 
tank  and  drain.^^ 

87.  Hill  V.  Mayor,  15  N.  Y.  Supp.  Academy,  21  Abb.  N.  C.  472,  4  N.  Y. 
393,  139  N.  Y.  495.  Supp.  414. 

88.  Riverdale  Realty  Co.  v.  City  of  91.  Sherman   v.   Levingston,   128   N. 
New  York,  168  App.  Diy.  103,  153  N.  Y.  Supp.  581. 

y.  Supp.  742.  92.  Stein  v.  Lyon,  91  App.  Div.  593, 

89.  Robinson  v.   Smith,  25  St.  Rep.       87  N.  Y.  Supp.  125. 

647,  7  N.  Y.  Supp.  38;  Pickard  v.  Col-  93.  De  Moll   v.   City  of  New  York, 

lins,  23  Barb.  444.  163  App.  Div.  676,  679,  148  N.  Y.  Supp. 

90.  Stillwell      V.      Buffalo      Riding      966. 
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24.  Curative  institutions. 

A  hospital  for  crippled  children  is  not  a  nuisance  per  se.^ 
But  a  hospital  for  the  care  of  sick  infants,  including  such  as 
might,  after  admission,  develop  contagious  diseases  in  the 
residential  part  of  a  great  city,  although  not  a  nuisance  of 
itself,  may,  by  reason  of  features  inseparable  from  its  main- 
tenance, including  the  noise  of  patients,  their  attendant  re- 
moval and  death,  and  the  probabilities  of  contagious  diseases, 
make  a  proper  case  for  an  injunction  against  it.®^ 

While  an  insane  asylum  may  be  so  conducted  as  to  become 
a  nuisance  it  is  not,  being  a  necessity,  a  nuisance  per  se. 
Thus,  a  landowner  in  a  residential  district  cannot  maintain  a 
suit  to  restrain  the  use  of  a  neighboring  building  as  an  insane 
asylum  by  merely  alleging  various  evils  which  the  plaintiff 
anticipates  will  result  in  case  the  building  is  used  for  that 
purpose.^® 

25.  Domestic  animals. 

A  dog  is  not  a  nuisance  per  se.^''  The  act  of  a  landlord  in 
allowing  the  dog  of  a  tenant  to  remain  in  the  hallways  of  an 
apartment  house  is  neither  a  public  or  a  private  nuisance.®* 
But  a  ferocious  dog,  accustomed  to  bite  mankind,  is  a  com- 
mon nuisance.^®  And  a  dog  in  the  habit  of  coming  on  plain- 
tiff's premises  and  barking  and  howling  about  his  dwelling 
by  day  and  night,  to  the  great  annoyance  of  his  family,  may- 
be a  nuisance.^  Allowing  a  horse  with  a  contagious  disease 
to  go  in  the  street  or  on  lands  of  another,  may  be  actionable.^ 

26.  Advertisements. 

A  sign  board  so  placed  and  adjusted  that  it  is  liable  to  fall 
into  a  street  and  injure  travelers  constitutes  a  nuisance.^  A 
sign  board  fastened  to  the  top  of  a  building  and  overhanging 
the  street  is  a  public  and  private  nuisance,  which  may  be  en- 

94.  Hall  V.  House  of  St.  Giles  the  98.  McCluskey  v.  Wile,  144  App. 
Cripple,  91  Misc.  122,  154  N.  Y.  Supp.       Div.  470,  129  N.  Y.  Supp.  455. 

96;  aff'd,  173  App.  Div.  948,  158  N.  Y.  99.  BroTvn  v.  Hoburger,  52  Barb.  15. 

Supp.  1117.  1.  Brill  V.  Flagler,  23  Wend.  354. 

95.  Gilford  v.  Babies'  Hospital,  21  2.  Mills  v.  N.  Y.  &  H.  E.  R.  Co.,  2 
Abb.  N.  C.  159,  1  N.  Y.  Supp.  448.  Robt.   326;    Fisher  v.  Clark,   41   Barb. 

96.  Heaton  v.  Packer,  131  App.  Div.  329. 

812,  116  N.  Y.  Supp.  46.  3.  McNulty   v.    Ludwig   &    Co.,    153 

97.  People    v.    Board   of    Police,    15       App.  Div.  206,  138  N.  Y.  Supp.  84. 
Abb.  Pr.  167. 
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joined  by  any  one  who  suffers  damage  thereby.  A'  tenant 
who  shows  that  a  co-tenant  maintaining  such  sign,  by  fre- 
quently repainting  the  same,  caused  actual  pecuniary  damage 
to  plaintiff,  and  that  his  place  of  business  was  obstructed  by 
painters  in  and  about  their  work,  has  established  special 
damage  to  his  business  and  direct  pecuniary  loss  sufficient 
to  authorize  the  issuance  of  an  injunction.* 

A  corporation  operating  a  line  of  public  stages  running 
through  one  of  the  principal  avenues  of  a  great  city  which 
permits  its  vehicles  to  carry  advertising  signs,  bearing  pic- 
tures, in  glaring  colors  contrasted  so  as  to  attract  attention 
and  not  blended  so  as  to  produce  a  harmonious  or  artistic 
effect,  and  which  constitute  a  disfigurement  rather  than  an 
ornament  but  cannot  be  said  to  injure  or  endanger  comfort, 
repose,  health  or  safety,  cannot  be  restrained  by  injunction 
from  the  further  exhibition  of  such  signs  on  the  ground  that 
they  constitute  a  nuisance.^ 

27.  Interference  with  navigation. 

An  obstruction  to  navigation  4s  a  public  nuisance.**  The 
owner  of  wharves  upon  the  bank  of  a  navigable  stream  may 
have  an  injunction  to  prevent  the  defendants  from  emptying 
refuse  into  such  waters,  if  it  appears  that  the  deposit  causes 
an  interference  with  navigation  and  is  injurious  to  some  right 
of  plaintiffs.'^  But  a  dam  at  a  point  where  a  river  is  inca- 
pable of  navigation  so  that  the  common  right  of  the  public  is 
in  no  way  impaired  thereby  is  not  a  nuisance.^  And  an  in- 
junction may  be  refused  against  the  erection  of  a  wharf  on 
a  navigable  river  below  high-water  mark,  when  it  is  not 
shown  to  so  materially  obstruct  the  navigation  as  to  be 
a  nuisance.^  Such  remedy  has  also  been  refused  against  a 
floating  elevator  which  was  not  an  obstruction  to  navigation.^** 

4.  Buskirk  v.  Gude  Co.,  115  App.  7.  Hudson  River  R.  E.  Co.  v.  Loeb, 
Div.  330,  100  N.  Y.  Supp.  777.  7    Rob.    418.     See,    however,   Knicker- 

5.  Fifth  Avenue  Coach  Co.  v.  City  of  boeker  Ice  Co.  v.  Schultz,  116  N.  Y. 
New   York,   58   Misc.   401,    111    N.   Y.  383. 

Supp.    759;    aff'd,    126    App.   Div.   657,  8.  Matter    of    City    Reservation    at 

110  N.  Y.  Supp.  1037;  aff'd,  194  N.  Y.  Niagara,  37  Hun,  537. 

19;  aff'd,  221  U.  S.  467,  55  L.  EJd.  815,  9.  Delaware  &  Hudson  Canal  Co.  v. 

31  Sup.  Ct.  709.  Lawrence,  2  Hun,  163. 

6.  See  supra,  Art.  I-F-4.  Obstruc-  10.  People  v.  Horton,  64  N.  Y.  610. 
tion  to  navigation. 


2488  NUISANCE. 

28.  Flooding  lands. 

Wlienever  the  use  of  water  by  a  proprietor  is  in  excess  of 
his  natural  right,  and  operates  injuriously  to  another  owner, 
it  is  a  nuisance.^^  The  erection  of  an  embankment  on  land, 
so  as  to  cause  water  to  overflow  the  lands  of  another,  is  a  nui- 
sance.^^  A  dam  erected  to  such  a  height  as  to  set  back  water 
upon  another's  mill  is  a  nuisance.^^  One  who,  in  damming 
back  water,  detains  it  unreasonably,  or  lets  it  off  in  unreason- 
able quantities,  commits  a  nuisance.^*  It  is  a  nuisance  to  in- 
terfere with  the  drainage  of  lands,^^  or  to  overflow  lands  with 
water. ^^ 

If  a  railroad  company  which  constructs  a  ditch  along  its 
right  of  way,  into  which  surplus  waters  are  drained,  and  a 
culvert  to  discharge  them  becomes  obstructed,  and  they  are 
set  back  upon  adjoining  land,  it  may  be  liable  for  the  result- 
ing damage.^'^ 

A  municipal  corporation  which  collects  surface  water  and 
sewerage  from  any  sewers  into  a  pit  with  an  overflow  drain 
is  liable  to  an  owner  of  adjoining  land  for  damages  caused 
by  an  overflow  therefrom.^*  A  conductor  pipe,  designed  to 
carry  water  from  the  roof  to  the  ground,  when  constructed 
with  due  care,  is  not  unlawful,  although  its  mouth  is  toward 
the  sidewalk  and  it  discharges  thereon.^^  The  maintenance 
of  a  cornice  on  a  building  causing  water  to  flow  on  adjacent 
premises,  creating  a  nuisance,  does  not  render  the  owner 
liable  where  he  did  not  have  actual  notice,  and  could  not  by 
reasonable  care  have  discovered  and  abated  the  nuisance.^" 

11.  Thomas  v.  Brackley,  17  Barb.  ditional  license.  Brow  v.  Bowen,  30 
654;    Corning  v.   Troy,  40  N.  Y.   191.       N.  Y.  519. 

See  Clinton  v.  Myers,  46  N.  Y.  511;  14.  Merritt  v.  Brinkerhoff,  17  Johns. 

Van  Hoesen  v.  Coventry,  10  Barb.  508.  306. 

12.  Goodale  v.  Tuttle,  29  N.  Y.  467.  15.  Trustees  v.  Youmans,  45  N.  Y. 

13.  Rothery  v.  N.  Y.  Rubber  Co.,  24  362. 

Hun,  172;  Coloney  v.  Farrow,  91  Hun,  16.  Pixley  v.  Clark,  35  N.  Y.  520. 

82,  36  N.  Y.  Supp.  164,  71  St.  Rep.  100.  17.  Branson  v.  N.  Y.  C.  &  H.  R.  R. 

Permission.— Where      the     plaintiffs  Co.,  Ill  App.  Div.  737,  97  N.  Y.  Supp. 

consented  to  the  building  of  a  dam  by  788. 

defendants  on  condition  that  the  work  18.  Magee   v.   City   of   Brooklyn,   18 

should   be   done   so   as    not   to   injure  App.  Div.  22,  45  N.  Y.  Supp.  473. 

them,  but  the  work  was  so  unskillfully  19.  Wenzlick  v.  McCotter,  87  N.  Y. 

executed  as  to  set  the  water  back  on  122. 

plaintiffs'    wheels,    the    erection    is    a  20.  Neuman    v.    Steuer,    119    N.    Y. 

nuisance,     notwithstanding     the     con-  Supp.  168. 
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29.  stagnant  waters. 

If  a  dam  sets  back  waters,  so  that  they  become  stagnant 
and  interfere  with  health,  it  is  a  nuisance.^^  Where  defend- 
ant digs  a  ditch  on  its  land  in  which  the  water  becomes  stag- 
nant and  offensive,  plaintiff  owning  abutting  land  may  main- 
tain an  action  for  the  injury  caused  thereby,  though  there  is 
no  house  on  the  land  occupied  either  by  himself  or  another.^^ 

30.  Sewage. 

A  defendant  may  be  enjoined  from  depositing  foul  sewage 
from  a  sewer,  on  the  plaintiff's  premises.^^  One  who  carries 
filth  in  sewers  through  a  watercourse  on  lands  of  another  is 
not  relieved  from  responsibility  because  the  injury  is  aggra- 
vated by  an  obstruction  of  the  stream.^*  A  sewer  so  con- 
structed as  to  injure  private  property  is  a  nuisance.^^  An  in- 
junction may  be  granted  against  a  municipality  restraining 
the  discharge  of  sewage  into  stream  flowing  through  the 
plaintiff's  land.^®  One  who  gathers  into  an  artificial  sluice- 
way or  sewer  all  the  filth  there  is  under  premises  and  emp- 
ties it  upon  another's  land  maintains  a  nuisance.^''^  The 
maintenance  of  a  defective  closet  and  cesspool  in  a  building 
a,djoining  plaintiff's  property  by  which  part  of  plaintiff's 
wall  was  destroyed  and  his  premises  rendered  untenantable, 
constitute  a  nuisance.^^  The  maintenance  of  toilets  consti- 
tutes a  nuisance,  where  the  percolating  sewage  enters  the 
cellar  of  the  adjoining  premises  through  the  walls,  making 
the  premises  unsanitary  and  destroying  the  foundations.^* 
But  where  a  plaintiff  connects  his  own  premises  with  the  pri- 
vate sewer  from  adjoining  premises  with  the  consent  of  the 

21.  Adams  v.  Popham,  76  N.  Y.  410;  drain    which    had    always    previously 
People  V.  Townsend,  3  Hill,  479.  proved    adequate   and   calls    upon   the 

22.  Busch  V.  N.  Y.,  etc.,  Co.,  12  N.  municipality    for    explanation.     Magee 
Y.  Supp.  85.  V.  City  of  Brooklyn,  18  App.  Div.  22, 

23.  Beech  v.  City  of  Elmira,  22  Hun,  45  N.  Y.  Supp.  473. 

158.  26.  Fonda     v.     Village     of     Sharon 

24.  Noonan  v.  City  of  Albany,  79  N.  Springs,  70  Misc.  101,  128  N.  Y.  Supp. 
Y.  470.  147. 

25.  Huffmire  v.  City  of  Brooklyn,  22  27.  Van   Kensselaer   v.    City   of    Al- 
App.   Div.   406,  48   N.   Y.   Supp.    132;  bany,  15  Abb.  N.  C.  457, 

aff'd,  162  N.  Y.  584.  28.  Finkelstein    v.    Huber,    77    App. 

See  also,  Sammons  v.  City  of  Glov-  Div.  424,  79  N.  Y.  Supp.  334;  aff'd,  179 

ersville,  175  N.  Y.  346.  N.  Y.  548. 

The  rule  res  ipsa  loquitur  applies  to  29.  Groening  v.  Wolff,  131  App.  Div. 

ihe   case    of   an   overflow    of    a   sewer  904,  115  N.  Y.  Supp.  158. 

8 


2490  NUISANCE. 

owner  and  he  is  damaged  by  the  discharge  of  refuse  upon 
his  premises,  as  a  result  of  the  use  of  the  sewer,  he  has  no 
cause  of  action  against  the  owner.^" 

31.  Pollution  of  stream. 

The  pollution  of  a  stream  causing  injury  to  a  lower  riparian 
owner  may  constitute  a  nuisance.^^  The  discharge  of  refuse 
from  a  cheese  factory,  so  as  to  render  water  unwholesome 
and  offensive,  is  a  nuisance. ^^  Privies  connected  with  a 
public  school,  and  drained  into  a  small  open  brook  flowing 
through  the  village,  are  a  nuisance.^^  Where  a  municipal 
corporation  constructs  sewers  so  as  to  discharge  sewage  into 
a  stream  above  the  plaintiff's  pond,  the  water  of  which  he 
uses  for  domestic  purposes  and  propagating  tish,  rendering 
the  water  unfit  for  use  and  covering  the  banks  with  filth  and 
sediment,  may  be  a  nuisance.^* 

A  riparian  owner  who  uses  the  water  of  a  stream  only  for 
the  purpose  of  bathing  and  for  turning  a  turbine  wheel,  is 
entitled  to  an  injunction  restraining  an  upper  riparian  owner 
from  discharging  sewage  in  the  .stream  which  pollutes  it  and 
renders  it  unfit  for  domestic  purposes,  even  though  the  use 
made  of  the  stream  by  the  lower  riparian  owner  is  not  im- 
paired by  the  presence  of  the  sewage.^^ 

Where  defendant  maintains  a  nuisance  by  polluting  a 
stream  flowing  through  plaintiff's  land  with  its  sewerage, 
rendering  such  stream  unfit  for  his  uses  and  materially  dam- 
aging it,  and  where  such  nuisance  is  continually  increasing,, 
and  will  be  continued  permanently  unless  restrained  by  the 
court,  and  unless  so  restrained  a  multiplicity  of  suits  will 
ensue,  a  clear  case  is  made  for  equitable  relief.^® 

32.  Railroad  operation. 

When  the  Legislature  authorizes  the  operation  of  a  steam 
surface  railroad  it  impliedly  sanctions  and  legalizes  those  in- 
conveniences and  annoyances  to  others,  which  are  inseparable 

30.  Kosmak  v.  Mayor,  53  Hun,  329,  34.  Chapman  v.  City  of  Rochester, 
6  N.  Y.  Supp.  453;  aff'd,  117  K  Y.  361.  110  N.  Y.  273. 

31.  Townsend  v.  Bell,  42  App.  Div.  35.  Mann  v.  Willey,  51  App.  Div.. 
409,  59  N.  Y.  Supp.  203;  reversed  on  169,  64  N.  Y.  Supp.  589;  aff'd,  168  N... 
otiher  grounds,  167  N.  Y.  462.  Y.  664. 

32.  Snow  V.  Williams,  16  Hun,  468.  36.  Sammons  v.  City  of  G-loversville, 

33.  Board  of  Health  v.  Oasey,  18  St.  81  App.  Div.  332,  81  N.  Y.  Supp.  466.- 
Eep.  251,  3  N.  Y.  Supp.  399. 
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from  the  proper  conduct  of  such  an  enterprise.^^  A  railroad 
company  is  not  guilty  of  a  nuisance  in  using  its  premises  in 
a  proper  and  legitimate  manner.^^  The  erection  and  opera- 
tion of  steam  pumps  by  a  railroad  company  near  a  highway, 
as  a  necessary  incident  to  the  operation  of  the  railroad,  being 
within  the  franchise  granted  by  the  Legislature  under  the 
General  Railroad  Act,  is  not  of  itself  a  nuisance.^^  But  the 
authority  conferred  on  a  railroad  to  construct  and  operate 
its  road  does  not  authorize  it  to  maintain  a  nuisance  to  the 
injury  of  an  individual,  although  the  construction  and  opera- 
tion of  the  road  cannot  be  accomplished  without  such  act.^^ 
The  unlawful  management  and  operation  of  a  railroad  which 
causes  damages  to  adjoining  premises  is  a  nuisance.*^ 

A  railroad  franchise  gives  the  company  no  right  to  main- 
tain la  large  coal  pocket  in  the  neighborhood  of  a  closely 
populated  section  of  a  city  in  such  manner  as  to  constitute  a 
private  nuisance.*^  The  operation  of  a  railroad  yard  in  an 
ordinary  manner,  without  negligence,  is  not  a  nuisance  for 
which  the  owner  of  adjoining  property  may  recover,  although 
his  premises  are  injured  by  the  smoke  and  dirt  discharged 
from  the  engines,  and  his  property  decreased  in  value,  owing 
to  the  noises  and  other  inconveniences  arising  from  the 
yard.*^ 

The  rule  which  grants  immunity  to  a  railroad  corporation 
from  liability  for  injuries  caused  by  the  conduct  of  its  road 
does  not  apply  to  the  maintenance  of  roundhouses,  turn- 
tables, power-houses,  etc.,  at  particular  places.**    Statutory 

37.  Bennett  v.  Long  Island  E.  R.  Co.,  89  App.  Div.  38,  85  Supp.  404; 
Co.,  181  N.  Y.  431,  34  Civ.  Pro.  R.  292.      affirmed   without    opinion,    180    N.    Y.. 

38.  Briesen  v.  Long  Island  R.  R.  Co.,      550. 

31  Hun,  112.  44.  Corcoran    v.    New    York  Central 

39.  Pettit  V.  N.  Y.  Central,  etc.,  R.  Railroad,  100  Misc.  192,  165  N.  Y. 
R.  Co.,  80  Hun,  86,  61  St.  Rep.  718,  29       Supp.  341. 

N.  Y.  Supp.  1137.  Roundhouse. — ^The  owner  of  property 

40.  Cogswell  V.  N.  Y.,  etc.,  E.  Co.,  over  1,000  feet  fro^  a  railroad  round- 
103  N.  Y.  10;  Wickham  v.  Lehigh  Val-  house  and  over  100  feet  above  its  level' 
ley  R.  Co.,  85  App.  Div.  182,  83  N.  Y.  may  not  maintain  an  action  of  nui- 
Supp.   146.  sance  to  restrain  the  operations  of  the 

41.  lAvery  v.  N.  Y.  Central  &  H.  R.  roundhouse  and  the  railroad  yard,. 
R.  E.  Co.,  26  St.  Rep.  279,  7  N.  Y.  where  the  principal  source  of  annoy- 
Supp.  341.  ^i*!^   is  ^^^  roundhouse.     Herrlich   v. 

42.  Spring  v.  D.,  L.  &  W.  R.  R.  Co.,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  Misc. 
88  Hun,  385,  34  N.  Y.  Supp.  810,  68  115,  126  N.  Y.  Supp.  311. 

St.  Rep.  821;  aff'd,  157  N.  Y.  692.  The  operation  of  a  "Y"  by  a  street 

43.  Friedman  v.  N.  Y.  C.  &  H.  E.  R.      railway    company   upon   its   own   land 
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authority  to  operate  a  railroad  does  not  authorize  such  an 
unreasonable  construction  and  use  of  a  turn-table  in  the 
vicinity  of  an  inhabited  dwelling  and  adjoining  property,  as 
to  seriously,  continuously  and  permanently  injure  the  adjoin- 
ing premises  and  impair  their  enjoyment  without  compensa- 
tion ;  and,  if  the  turn-table  is  so  used  as  to  have  that  effect, 
it  constitutes  a  nuisance  and  may  be  enjoined.*^  Legislative 
authority  to  cross  a  city  street  gives  a  railroad  no  right  to 
occupy  a.  large  portion  of  the  street  with  abutments  and  piers 
to  support  its  structure  to  the  inconvenience  and  detriment 
of  the  public.*® 

Where  it  appears  that  temporary  structures,  made  merely 
to  enable  a  railroad  company  to  make  such  changes  and  im- 
provements in  its  system  of  passenger  transportation  as  were 
required  by  statute,  necessitated  by  public  safety  and  de- 
manded by  public  convenience,  are  not  negligently  operated 
and  that  they  will  be  removed  when  the  improvement,  the 
work  upon  which  is  progressing  with  reasonable  speed,  is 
completed,  such  temporary  structures  do  not  constitute  a  niii- 
sance  as  to  neighboring  property,  in  the  absence  of  evidence 
that  the  railroad  company  has  failed  to  use  all  reasonable 
means  available  to  reduce  to  the  minimum  the  annoyance  and 
injury  to  adjoining  owners.*'^ 

A  superstructure  across  railroad  tracks  of  a  height  insuflS- 
cient  to  allow  brakemen  on  freight  trains  to  stand  on  the  cars 
while  passing  under  it,  is  not  a  nuisance  per  se.*®  Leaving 
a  freight  car  near  a  railroad  crossing,  otherwise  safe,  does 
not  constitute  a  nuisance,  or  afford  sufficient  foundation  for 
a  verdict  against  a  railroad  company  in  favor  of  one  who 
claims  his  horse  was  frightened  by  the  appearance  of  the 
car.*^ 

in  such  manner  that  the  owner  of  an  152   N.   Y.   Supp.   88;    aff'd,   169   App. 

adjoining    apartment    house    and    liis  Div.  968,  154  N.  Y.  Supp.  1118. 

tenants   were   disturbed  in  their  sleep  46.  Garvey   v.   Long  Island   B.   Co., 

by  the  noises  incident  to  the  moving  159  N.  Y.  323. 

of   cars   over   the   frogs   and   switches  46.  D.   L.   &  W.   R.   Co.   v.   City   of 

and  the  more  or  less  loud  talking  be-  Buffalo,  158  N.  Y.  266. 

tween  the  crews  in  charge  of  the  oars  47.  Herrlich  v.  N.  Y.  C.  &  H.  R.  R. 

constitutes  a  private  nuisance;  it  was  R.  Co.,  70  Misc.  115,  126  N.  Y.  Supp. 

not  necessary  that  plaintiff  be  driven  311. 

from  his  dwelling,  it  was  enough  that  48.  Neff    v.    New    York    Central    & 

his  enjoyment  of  life  and  property  was  Hudson  River  R.  R.  Co.,  80  Hun,  394, 

rendered  uncomfortable.     Davis  v.  In-  62  St.  Rep.  50,  30  N.  Y.  Supp.  323. 

ternational  Railway  Co.,  89  Misc.  489,  49.  Hohman  v.  N.  Y.  C.  &  H.  R.  R. 
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33.  Electric  plant. 

While  the  reasonable  operation  of  an  electric  light  and 
power  company  will  not  be  restrained  on  account  of  annoy- 
ance to  adjoining  residents,  an  injunction  may  be  granted  to 
restrain  the  overloading  of  the  machinery  to  an  extent  that 
would  produce  unusual  noise  or  vibration  and  the  deposit  of 
water  on  adjoining  premises.^*'  Evidence  that  the  operation 
of  a  plant  for  the  generation  of  electricity  is  attended 
by  vibrations,  noise,  smoke,  dirt  and  bad  odors  which  injuri- 
ously affect  the  use  and  enjoyment  of  property  adjoining  said 
plant,  will  sustain  finding  that  the  plant  constitutes  a  nui- 
sance. The  fact  that  the  plant  could  not  be  operated  in  the 
locality  without  creating  a  nuisance  constitutes  no  defense 
to  the  corporation.^^ 

Within  the  rule  that  it  is  not  necessary  to  a  right  of  action 
for  a  nuisance  to  an  adjoining  occupant,  that  he  should  be 
driven  from  his  dwelling  by  reason  thereof,  but  that  it 
is  enough  that  his  enjoyment  of  life  and  property  is  rendered 
uncomfortable  thereby,  the  operation  of  a  steam  engine  and 
dynamos  to  produce  electric  light  for  use  in  defendant's 
hotel,  in  such  a  place  therein  that  their  noise  and  constant 
vibration  materially  interfered  with  ordinary  -conversation  in 
the  parlor  of  plaintiff's  adjoining  house,  and  with  sleep  at 
night,  and  caused  some  of  the  occupants  to  become  sick,  is  a 
nuisance,  where  it  is  unnecessary  and  results  from  some  de- 
fect in  the  machinery  which  can  be  remedied,  or  where  the 
plant  can  be  located  in  some  other  part  of  the  hotel.  Such 
a  noise  is  not  to  be  regarded  as  incident  to  city  life,  which 
residents  of  city  must  submit  to.^- 

34.  Oas  works. 

A  gas  works  may  be  a  nuisance  according  to  its  location 
and  amount  of  injury  it  inflicts.^^  The  emission  of  fumes 
from  the  works  of  a  gas  company  which  are  injurious  to  the 
plaintiff's  health,  the  generation  of  smoke  which  causes  a  de- 
posit of  black  and  sticky  substance  upon  the  clothes  and  furni- 

Co.,  100  App.  Div.  17,  90  N.  Y.  Supp.  Rupp.  225;   aff'd,  179  N.  Y.  364. 

882;   affirmed  without  opinion,  184  N.  52.  Yoeum  v.  Hotel  St.  George  Co., 

y.  591.  18  Abb.  N.  C.  340. 

50.  Bowden    v.    Edison   Illuminating  53.  Carhart     v.     Auburn     Gaslight 
Co.,  29  Misc.  171,  60  N.  Y.  Supp.  835.  Works,   22  Barb.   297;    Bohan  v.  Port 

51.  Pritchard     v.     Edison     Electric  Jervis    Gaslight    Co.,    45    Hun.    257; 
Ilium.  Co.,  92  App.  Div.  178,  87  N.  Y.  aff'd,  122  N.  Y.  18. 


2494  NUISANCE. 

ture  without  and  within  the  plaintiff's  house,  and  the  causing 
of  loud  and  penetrating  noises  and  vibrations,  constitute  an 
actionable  nuisance,  notwithstanding  statutory  'authority  to 
manufacture  gas.^*  The  fact  that  a  gas  company  is  incorpo- 
rated and  empowered  to  carry  on  the  business  of  a  manufac- 
turing and  distributing  gas,  does  not  take  it  out  of  the  opera- 
tion of  the  rule  of  law  applicable  to  ordinary  common-law 
nuisances  so  far  as  the  conduct  of  its  business  is  concerned 
upon  the  premises  acquired  for  that  purpose.^^ 

35.  Manufacturing  plants. 

A  box  factory  next  to  a  dry  goods  store,  which  causes 
damage  or  annoyance  to  a  neighbor,  is  a  nuisance.^®  An  in- 
junction has  been  granted  against  a  steam  mill.^''^  And  where 
iron  works  are  so  operated  as  to  jar  the  adjoining  property, 
or  cause  it  to  be  invaded  by  smoke,  fumes  and  soot,  materially 
impairing  the  enjoyment  of  such  premises,  the  works  may 
constitute  a  nuisance.^^ 

36.  Building  construction. 

Use  of  land  by  subway  contractor  for  general  stone  yard 
and  maintaining  stone  crushing  plant  thereon,  it  being  adja- 
cent to  plaintiff's  apartment  house,  may  constitute  a  nui- 
sance.^® So  is  the  building  of  a  house  in  such  a  way  and  of 
such  poor  material  that  it  falls  and  injures  the  adjoining 
property.®'*  But  the  fact  that  a  building  in  the  course  of  con- 
struction may,  when  completed,  be  used  in  a  manner  detri- 
mental to  the  rights  of  an  adjoining  owner,  is  no  ground  for 
granting  an  injunction,  when  the  building  itself  is  not  a 
nuisance.®^ 

A  stationary  engine  used  in  the  construction  of  a  building 
located  about  twenty-five  feet  inside  the  curb,  by  the  permis- 
sion of  the  municipal  authorities,  is  not  a  nuisance.®^    A  scaf- 

54.  Roaenheimer  v.  Standard  Gas  59.  Weinberg  v.  Rogers  &  Hagerty, 
Light  Co.,  36  App.  Div.  1,  55  N.  Y.  Inc.,  lOO  Misc.  329,  165  N.  Y.  Supp. 
Supp.  192.  483;   aff'd,   179  App.  Div.  906,  165  N. 

55.  Bohan   v.    Port   Jervis    Gas    Co.,  Y.  Supp.  1118. 

122  N.  Y.  18.  eo.  Jervis   v.    Baxter,    52    Supr.   Ct. 

56.  Catlin  v.  Patterson,  10  St.  Rep.       109. 

724.  61.  Depierris   v.   Mattern,    10  N.   Y. 

57.  McKeon  v.  See,  51  N.  Y.  300.  Supp.  626. 

58.  Friedman   v.    Columbia   Machine  62.  Munro  v.    Wells   Bros.   Co.,   116 
Works,    99   App.    Div.   504,    91    N.   Y.  App.  Div.  663,  101  N.  Y.  Supp.  900. 
Supp.  129. 
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fold  suspended  from  the  roof  of  a  hotel  for  the  purpose  of 
making  necessary  repairs,  where  the  hotel  is  separated  from 
the  sidewalk  by  an  area  of  fifteen  feet,  is  not  a  nuisance.^^ 
An  owner's  temporary  removal  of  the  sidewalk  in  front  of 
his  premises  in  order  to  enable  him  to  cart  in  material  used 
in  the  construction  of  buildings  does  not  constitute  a  nui- 
sance.®* The  mere  incidental  defect  in  the  construction  of  a 
building  which  had  resulted  in  no  harm  for  a  period  of  more 
than  fifty  years  cannot  be  called  a  nuisance  per  se.^^ 

A  contractor  employed  in  blasting  in  a  residential  portion 
of  a  city  may  be  enjoined  from  using  explosives  so  powerful 
as  to  shake  houses,  crack  walls,  and  throw  masses  of  rock 
into  its  apartments,  and  from  unnecessarily  obstructing  the 
street,  and  from  allowing  his  laborers  to  use  profane  lan- 
guage, but  not  from  working  between  the  hours  of  7  a.  m.  to 
6  p.  m.,  nor  from  allowing  his  Italian  laborers  talking  in  a 
rough  or  boisterous  manner.®^ 

37.  Violation  of  "zoning"  regulation. 

The  business  of  a  restaurant  is  not  in  and  of  itself  a  nui- 
sance, and  a  private  individual  cannot  maintain  an  action  to 
restrain  the  use  of  certain  premises  located  on  Fifth  avenue 
in  the  city  of  New  York,  at  which  place  is  conducted  the  busi- 
ness of  the  "  Old  Chelsea  Eestaurant  "  by  consent  of  the 
owners  of  the  building,  upon  the  theory  that  the  business  use 
of  a  building  in  a  residence  district  established  under  the  zone 
statute  (Laws  of  1914,  chap.  470,  as  amended  by  Laws  of 
1916,  chap.  497),  constitutes  a  nuisance.®''^ 

ARTICLE  II. 
LIABILITY  FOR  NUISANCE. 

A.  In  general. 

He  who  knowingly  maintains  a  nuisance  is  just  as  responsi- 
ble as  he  who  created  it.®^    Not  only  the  principal  whose 

63.  Hexamer  v.  Webb,  101  N.  Y.  377.  App.  Div.  884. 

64.  Ster  v.  Tuety,  45  Hun,  49.  68.  Moose  v.  Town  Board  of  Health, 

65.  Dadson  v.  Dixon,  179  App.  Div.  116   Misc.  459,   190  N.  Y.  Supp.   161; 
491,  165  N.  Y.  Supp.  963.  Moaier  v.  U.  &  S.  R.  R.  Co.,  8  Barb. 

66.  Stevenson  v.  Pucci,  32  Misc.  464,  427;  Brown  v.  Cayuga,  etc.,  R.  R.  Co., 
66  N.  Y.  Supp.  712.  12  N.  Y.  486;  Wasmer  v.  D.,  L.  &  W. 

67.  Whitridge    v.    Park,    100    Misc.  R.  R.  Co.,  80  N.  Y.  212. 

367,   165  N.  Y.  Supp.  640;   aflf'd,  179  Ice  on  walk. — A  city  ordinance  re- 


2496  NUISANCE. 

agent  did  the  act  complained  of,  but  also  the  agent,  may  be 
liable  for  the  wrongful  act.®^  Every  person  who  assists  in 
the  erection  of  a  structure  with  intent  that  it  shall  be  put  to 
an  illegal  use,  or  who  aids  in  the  continuance  of  it,  is  guilty 
of  a  nuisance,  and  liable  for  damages  thereby  occasioned.''^" 
The  persons  who  erected  the  nuisance  and  the  owner  of  the 
realty  may  be  joined  as  defendants.''^  The  construction  of 
a  house  in  such  a  way  and  of  such  poor  materials  that  it  falls 
and  injures  adjoining  property  is  a  nuisance  and  renders  all 
persons  concerned,  including  the  owner,  the  architect  and  the 
builder,  jointly  liable  in  damages.^^  All  parties,  including 
owners,  lessees  and  occupants,  of  a  powder  magazine,  which 
is  found  to  be  a  nuisance,  may  be  liable  to  a  person  injured 
by  reason  of  an  explosion.''^ 

Persons  who,  by  their  several  acts  or  omissions,  maintain 
a  common  nuisance,  are  jointly  and  severally  liable  for  such 
damages  as  are  the  direct,  immediate  and  probable  conse- 
quences of  it.'''*  If  different  parties  independently  pollute  a 
stream,  each  discharging  from  his  own  premises  sewage 
therein,  one  of  the  several  wrongdoers  will  not  be  liable  for 
all  the  damages  occasioned  by  the  nuisance  thus  created,  but 
each  is  liable  to  the  extent  only  of  the  wrong  committed  by 
him.''" 

But  in  order  to  charge  one  who  was  not  the  creator  of  a 
nuisance  with  liability  therefor,  it  must  be  shown  that  he  had 
knowledge  of  its  existence;''^  but  it  is  not  necessary  to  prove 
a  demand  for  its  abatement.^''  Where  defendant  did  not  con- 
quired  the  removal  of  snow  and  ice  250,  49  N.  Y.  Supp.  305. 
within  a  specified  time;   plaintiff  fell  70.  Chenango   Bridge    Co.   v.    Lewis, 

on  the  ice  in  front  of  defendant's  lots,       63  Barb.  111. 

and   was   injured;    it   did   not   appear  71.  Robinson  v.  Smith,  7  N.  Y.  Supp. 

that  the  grade  of  the  lot  and  the  ar-       38. 

rangement  of  the  conductor  pipe  was  72.  Jarvis  v.  Baxter,  52  Supr.  Ct.  19. 

niiide   by   defendant,    or    after   he   be-  73.  Prussak  v,  Hutton,  30  App.  Div. 

oame  the  owner  of  the  lot,  or  that  it      66,  51  N.  Y.  Supp.  761. 
was  not  done  in  the  usual  or  proper  74.  Simmons  v.  Everson,   124  N.  Y. 

manner.     Held,   that   if    there    was   a       319. 

nuisance  it  was  apparently  caused  by  75.  Wallace  v.  Drew,  59  Barb.  413; 

the  omission  of  the  city  to  have  the      Chipman  v.  Palmer,  77  N.  Y.  51. 
accumulated    snow    and    ice   removed,  76.  Hubbard    v.    Russell,    24    Barb, 

and   that   defendant   was   not    respon-       404;    Miller   v.    Church,   5   Hun,    342; 
Bible  to  plaintiff,  nor  did  the  failure  to      Conhocton  Stone  Road  v.  Buffalo,  etc., 
remove  the  ice  make  him  so.     Moore       R.  Co.,  51  N.  Y.  573. 
V.  Gadsden,  93  N.  Y.  12.  77.  Brown   v.   Cayuga,    etc.,   R.   Co., 

69.  Coon  V.   Froment,   25   App,   Div.       12  N.  Y.  486. 
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struct  the  work  that  became  a  nuisance  and  did  not  contrive 
it  in  any  legal  sense,  no  liability  attaches  to  himJ^ 

In  an  action  against  the  owner  of  a  building  for  personal 
injuries  by  a  public  nuisance,  plaintiff  establishes  a  prima, 
facie  case  by  showing  the  nuisance  and  proving  either  that 
it  was  created  by  the  defendant  or  existed  in  such  a  manner 
that  he  was  presumptively  chargeable  with  knowledge 
thereof.''^  In  an  action  to  recover  for  injuries  received  by 
the  fall  of  an  insecurely  fastened  board  fence  erected  to  shield 
a  building  under  process  of  construction,  it  will  be  presumed 
that  the  fence  was  erected  by  the  owner  in  the  absence  of  evi- 
dence to  the  contrary,  and  a  non-suit  is  error. ^^ 

No  duty  rests  upon  a  property  owner  whose  title  does  not 
run  to  the  center  of  the  street,  to  remove  a  nuisance  which  he 
did  not  create,  although  it  stands  on  the  sidewalk  nearest  his 
premises.®^ 

B.  Grantee  after  creation  of  nuisance. 

Where  a  nuisance  was  created  by  the  defendant's  grantor, 
a  prior  notice  to  him  of  its  existence  must  be  shown,  and  he 
is  only  liable  for  subsequently  accruing  damages.®^  He  must 
have  notice  of  the  nuisance  and  a  reasonable  opportunity  to 
abate  it.*^     But  it  is  the  duty  of  the  owner  of  a  building,  from 

78.  Woran  v.  Noble,  1  St.  Rep.  499.  edge    that   the   gutter    cast   water   on 

79.  Uggla  V.  Brokaw,  117  App.  Div.  plaintiff.  Held,  that,  without  proof  of 
586,  102  N.  y.  Supp.  857.  notice,  the  action  could  not  he  main- 

80.  Masai  v.  Tarmowski,  128  App.  tained.  Haggerty  v.  Thompson,  45 
Div.  159,  112  N.  y.  Supp.  556.  Hun,  399. 

81.  English  v.  Brennan,  60  N.  Y.  Lateral  rapport. — ^If  one  acquire 
609.  lands  on  which  a  nuisance  exists  he 

82.  Wenzlick  v.  McCotter,  87  N.  Y.  becomes  liable  for  the  maintenance 
122;  Aheam  v.  Steele,  115  N.  Y.  203;  after  his  purchase,  with  the  qualifica- 
Miller  v.  Church,  5  Hun,  342;  Moore  tion  that  the  liability  does  not  attach 
V.  Gradsen,  93  N.  Y.  12;  Orvis  v.  El-  until  he  has  notice  of  the  nuisance  and 
mira,  etc.,  R.  Co.,  17  App.  Div.  187,  has  had  a  reasonable  time  within 
45  N.  Y.  Supp.  367;  aff'd,  172  N.  Y.  which  to  abate  it.  But  one  who  pur- 
656;  Haggerty  v.  Thompson,  45  Hun,  chased  a  clay  pit  sixty  feet  deep,  shelv- 
399.  ing  at  an  angle  of  ninety-five  degrees. 

Gutter. — In   an    action   for   damages  on   the   crest   of  which   the   plaintiff's 

to  plaintiff's  premises  by  water  from  house  was  located,  cannot  be  held  for 

defendant's  roof  pouring  water  there-  a  failure  to  abate  the  nuisance  where 

on,   it   appeared   that   the   gutter   and  the   Inndslide  occurred  only  ifive  days 

conductor   had   been   in   same  position  after     he     purchased     the     property, 

for  eighteen  years,  and  that  defendant  Where   codefendants    severally   owning 

bought  the  premises  in  1878.     Defend-  adjoining  clay  pits   had  so  excavated 

ant  testified  he  bought  with  no  knowl-  as    to    deprive    the    adjacent    soil    of 
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the  time  that  he  knows  that  it  is  in  unsafe  condition  and  is 
a  nuisance,  to  abate  the  nuisance.**  The  grantee  of  premises 
on  which  there  is  an  existing  nuisance  is  not  made  liable  for 
damages  by  a  notice  given  to  a  prior  owner,  but  is  only  liable 
for  those  accruing  after  notice  to  him.*^  A  railroad  com- 
pany is  not  liable  for  injury  caused  by  an  embankment  con- 
structed by  its  predecessor,  and  which  is  not  obviously  a  nui- 
sance, where  it  was  not  notified  that  it  caused  damage,  or  re- 
quested to  remove  it.*® 

One  who  purchases  premises  occupied  by  a  tenant  is  not 
liable  for  a  nuisance  existing  thereon  arising  from  the  ten- 
ant's failure  to  fulfill  his  obligation  to  make  repairs,  in 
the  absence  of  proof  of  the  purchaser's  possession  or  control 
of  the  premises  at  the  time  of  the  accident,  or  of  any  actual 
or  constructive  notice  of  any  dangerous  condition  tantamount 
to  a  nuisance,  or  of  any  defect  whatever. ^''^  The  owners  of 
a  pier  who  become  such  during  the  running  of  a  valid  out- 
standing lease,  are  not  responsible  for  a  nuisance  created 
thereon  during  the  existence  of  a  precedent  estate,  where  they 
have  had  no  notice  thereof.** 

C.  Grantor. 

In  order  to  charge  one  who  has  created  a  nuisance  with 
liability  for  its  continuance  after  he  has  parted  with  the  prop- 
erty upon  which  it  was  situated  or  caused,  he  must  be  shown 
to  have  derived  some  benefit  from  its  continuance,  or  to  have 
sold  with  warranty  of  the  continued  use  of  the  property  as 
enjoyed  while  the  nuisance  existed.*^  The  owner  of  premises 
who  has  demised  them  is  regarded  as  upholding  a  nuisance 

lateral  support   and   the  plaintiff  was  273;    reversing,   85   App.   Div.    620,   82 

injured   by   a    landslide   which    caused  N.  Y.  Supp.  1116. 

the  house   in  which   she  dwelt  to  fall  85.  Haggerty    v.    Thompson,    10    St. 

into  a  pit,   the  defendant   owning  the  Rep.   137;    Bond  v.   Smith,   7  St.   Rep. 

pit    farthest     from     the     house     may,  829. 

nevertheless,     be    held     liable     if    the  86.  Orvis   v.   Elmira   C.   T.,   etc.,   R. 

cause   of   the   landslide   can   be   traced  R.   Co.,    17    App.    Div.    187,    45    N.   Y. 

directly  to  him.     Beauchamp  v.  Excel-  'Supp.  367;   aff'd,  172  N.  Y.  656. 

sior  Brick  Co.,  143  App.  Div.  48,   127  87.  Delany   v.   New   York   Polyclinic 

N.  Y.  Supp.  686.  Medical  School  and  Hospital,  69  Uisc. 

83.  Ahearn  v.  Steele,  115  N.  Y.  203;  625,  126  N.  Y.  Supp.  94. 
Beauchamp  v.  Excelsior  Brick  Co.,  143  88.  Ahearn  v.  Steele,  115  N.  Y.  203. 
App.  Div.  48,  127  N.  Y.  Supp.  686.  89.  Hanse   v.   Cowing,   1    Lans.   288; 

84.  Steefel  v.  Rothschild,  179  N.  Y.  Swords  v.  Edgar,  59  N.  Y.  28. 
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by  receiving  rent  therefor,  and  when  he  conveys  with  war- 
ranty, but  not  by  quitclaim  deed.^*' 

Where  in  an  action  for  causing  death  by  a  wrongful  act  it 
appears  that  plaintiff's  intestate,  a  child  of  tender  years,  died 
in  consequence  of  burns  received  by  an  explosion  of  gas  or 
noxious  vapors  contained  in  a  pit  near  a  public  highway  into 
which  she  had  fallen  and  that  the  primary  cause  of  death  was 
the  failure  to  cover  or  guard  the  pit,  one  of  the  defendants 
whose  grantee,  the  other  defendant,  was  in  possession  and 
control  of  the  premises  at  the  time  of  the  accident  is  not 
liable.  There  being  no  allegation  which  would  bring  the  case 
within  the  rule  that  a  grantor  is  not  liable  for  the  continua- 
tion of  a  nuisance  after  alienation  except  where  after  parting 
with  the  property  he  continued  to  derive  some  benefit  from 
the  nuisance,  having  sold  the  warranty  of  the  continued  use 
of  the  property  as  enjoyed  while  the  nuisance  existed,  the 
complaint  siiould  be  dismissed,  with  leave  to  amend.^^ 

B.  Occupants. 

Persons  in  possession  of  premises  either  as  trustees  or 
tenants  are  liable  for  damages  caused  by  such  premises  being 
out  of  repair.^^  One  owning  premises  as  trustee  is  liable  in 
damages  for  a  nuisance  created  by  a  discharge  of  water  from 
a  leaking  leader  upon  the  plaintiff's  adjoining  premises,  al- 
though the  leader  was  erected  by  a  former  owner  and  defend- 
ant was  ignorant  of  the  defect.^^ 

E.  Work  done  by  contractor. 

A  party  is  liable  for  a  nuisance  which  he  has  directed  to 
be  placed  in  a  public  highway  by  a  contractor.^*  Where  one 
employs  a  contractor  to  do  work  not  in  its  nature  a  nuisance, 
but  which,  when  completed,  is  so  by  reason  of  the  manner  in 
which  the  contractor  has  performed  the  work,  if  h©  accepts 
-the  work  in  that  condition,  he  becomes  responsible  for  the 
creation  of  a  nuisance.®^  Where  a  contractor  imder  the  de- 
fendant left  a  stone  in  a  public  street  which  was  an  obstruc- 
tion amounting  to  a  nuisance,  in  violation  of  the  city  ordi- 

90.  Hanse  v.   Cowing,   1   Lans.  288;  92.  Murray  v.  Archer,  5  N.  Y.  Supp. 
Irvine  v.  Wood,  51  N.  Y.   224;   Blunt       326. 

V.  Aiken,  18  Wend.  522;  Waggoner  v.  93.  Schwab    v.    Cleveland,    28    Hun, 

Jermain,  3  Den.  306.  458. 

91.  Slavitz  V.  Morris   Park  Estates,  94.  Jones  v.  Chantry,  1  Hun,  613. 
98  Misc.  314,  162  N.  Y.  Supp.  888.  95.  Voge!  v.  Mayor,  92  N.  Y.  10. 
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nance,  the  defendant  may  be  liable  therefor  to  the  person 
injured  thereby.^®  Where  it  is  established  that  a  sign  con- 
stitutes a  nuisance,  all  who  participated  in  creating  or  main- 
taining it  are  jointly  and  severally  liable,  even  though  the 
work  was  done  by  an  independent  contractor.'^''^  But  an  in- 
junction will  not  issue  against  the  owner  of  land  upon  which 
blasting  is  being  done  to  restrain  such  blasting,  where  it 
appears  that  the  owner  personally  has  not  been  concerned 
therein,  but  has  employed  an  independent  contractor  to  ac- 
complish a  certain  result  not  in  itself  wrongful,  and  reserved 
to  himself  no  control  over  the  manner  in  which  it  shall  be 
done.^* 

F.  Landlord. 

A  landlord  who  lets  premises  on  which  there  is  an  existing 
nuisance  of  which  he  has,  or  by  the  use  of  diligence  could  have 
obtained  knowledge,  may  be  liable  for  injuries  to  the  tenant 
or  other  persons.^^  Where  a  landlord  leases  premises  with 
an  existing  public  nuisance  thereon,  there  is  no  implied  agree- 
ment that  the  tenant  will  pay  the  expense  of  removing  the 
evil.^  The  owner  of  premises,  although  not  in  possession,  is 
liable  for  the  maintenance  of  a  nuisance  thereon  where  he 
receives  rent  with  knowledge  thereof.^  The  owner  of  prem-' 
ises  who  had  knowledge  of  the  purpose  for  which  a  bam 
adjudged  to  be  a  nuisance  was  erected  by  his  tenant  and  he 
consented  thereto  is  a  proper  defendant.^ 

A  landlord  out  of  possession  is  not  liable  for  an  after- 
accruing  nuisance,  unless  in  some  manner  he  is  in  fault  for 
its  creation  or  continuance.*  One  who  lets  his  land  for  a 
lawful  business  is  not  answerable  unless  he  knew  or  had 
reason  to  believe  it  would  be  a  private  nidsance."    The  owner 

96.  Skelton  v.  Larkin,  82  Hun,  388,  1.  City  of  New  York  v.  United 
63  St.  Eep.  553,  31  N.  Y.  Supp.  234;  States  Trust  Co.,  116  App.  Div.  349, 
atfirmed  on   opinion  below,   146  N.  Y.       101  N.  Y.  Supp.  574. 

365,  2.  Board  of  Health  of  New  Rochelle 

97.  McNulty  v.  Ludwig  &  Co.,  153  v.  Valentine,  32  St.  Rep.  919,  11  N.  Y. 
App.  Div.  206,  138  N.  Y.  Supp.  84.  Supp.   193.     See,  however,   Babbage  v. 

98.  Hill  V.  Schneider,  13  App.  Div.  Powers,  26  St.  Rep.  799,  7  N.  Y.  Supp. 
299,  43  N.  Y.  Supp.  1.  306. 

99.  Timlin  v.  Standard  Oil  Co.,  126  3.  Robinson  v.  Smith,  25  Si.  Rep. 
N.    Y.   514;    Holroyd   v.   Sheridan,    53  647,  7  N.  Y.  Supp.  38. 

App.  Div.  14,  65  N.  Y.  Supp.  442;  ap-  4.  Wolf  v.  Kilpatrick,  101  N.  Y.  146. 
peal     dismissed,     166     N.     Y.     634;  5.  Fish  v.  Dodge,  4  Den.  311;   Pick- 
Schmidt  V.  Cook,  12  Misc.  449,  33  N.  ard  v.   Collins,  23  Barb.  444. 
Y.  Supp.   624,  67  St.  Rep.   330. 
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of  a  building  rented  for  a  shooting  gallery  is  not  liable  to  a 
person  injm-ed  by  the  negligent  manner  in  which  it  is  con- 
ducted, amounting  to  a  nuisance,  the  owner  having  no  knowl- 
edge thereof.® 

While  one  may  obtain  relief  in  equity  from  an  unreason- 
able obstruction  of  the  public  street,  such  suit  must  be 
brought  against  the  person  who  creates  the  obstruction  or 
exercises  control  over  the  persons  who  create  it,  and  a  land- 
lord is  not  liable  for  obstructions  created  by  his  tenants 
where  the  use  for  which  he  lets  th«  building  will  not  neces- 
sarily result  in  a  nuisance.'^ 

Where  an  owner  places  a  coal  vault  under  the  sidewalk, 
with  an  opening  constructed  safely  and  properly  and  rents 
the  premises  to  a  tenant  who  takes  the  entire  possession  and 
occupation,  the  landlord  reserving  no  control,  and  the  tenant 
carelessly  leaves  the  coal  hole  open,  whereby  some  one  is  in- 
jured, the  tenant,  not  the  landlord,  is  liable.  Where,  how- 
ever, the  building  is  rented  in  flats  or  apartments  and  the 
owner  remains  in  control  to  some  extent,  employs  a  janitor 
to  take  care  of  the  premises,  who  in  the  discharge  of  his  duty 
as  such,  controls  the  coal  vault  and  the  opening  in  the  side- 
walk thereto,  and  through  his  negligence  in  leaving  the  open- 
ing unguarded,  an  injury  occurs,  the  owner  is  liable,  and  this 
although  the  coal  for  the  occupants  of  the  premises  is  re- 
ceived through  the  coal  hole.® 

G.  Lessor  of  nuisance. 

In  an  action  to  enjoin  a  nuisance  both  the  lessor  and  lessee 
of  the  structure  constituting  a  nuisance  may  be  necessary 
parties.  An  action  will  lie  against  an  elevated  railroad 
which  has  erected  a  structure,  although  it  has  leased  it  to  an- 
other company,  which  is  operating  it  at  the  time  the  action 
is  brought.^  Where  a  defendant  let  its  racing  track  and 
spectators'  stand  thereon  for  a  day,  and  the  plaintiff  was 
injured  by  the  falling  of  a  part  of  the  stand  upon  which  she 
was,  caused  by  the  insufficient  fastening  of  the  joists  sup- 
porting the  platform,  and  the  jury  found  that  the  construc- 

6.  Leonard  v.  City  of  TTornellsville,  8.  Jrmiings  v.  Van  Schaick,  108  N. 
41  App.  Div.  106,  58  N.  Y.  Supp.  266;       Y.  530. 

appeal  dismissed,  166  N.  Y.  590.  9.  O'Sullivan  v.   N.  Y.   Elevated  R. 

7.  Politls  V.  Times  Square  Improve-  R.  Co.,  7  N.  Y.  Supp.  51;  Pond  v. 
ment  Co.,  168  App.  Div.  814,  154  N.  Metropolitan  Elevated  R.  R.  Co.,  42 
y.  Supp.  466.  Hun.  567;  reversed,  112  N.  Y.  186. 


2502  NUISANCE. 

tion  was  faulty,  it  was  held  that  a  recovery  for  the  injury 
could  be  had  against  defendant^^ 

H.  Tenant. 

A  tenant  does  not  become  responsible  for  a  nuisance  by  ac- 
ceptance of  a  lease ;  it  must  appear  that  he  had  actual  or  con- 
structive notice  of  the  existence  of  a  nuisance.-^-^  Where  the 
nuisance  existed  at  the  time  of  the  demise,  the  lessee  may  be 
liable  separately  or  jointly  with  the  lessor  for  the  resulting 
injuries.^^  The  tenant  of  the  ground  floor  of  a  store  who  has 
the  benefit  of  the  wooden  awning  over  the  sidewalk  without 
license  from  the  city,  is  liable  for  an  injury  done  by  its  fall.^^ 

I.  Municipality. 
1.  Nuisance  maintained  by  others. 

When  a  municipal  corporation  has  power  to  remove  a  nui- 
sance, it  is  liable  for  injuries  resulting  from  failure  to  keep 
its  streets,  lanes  and  walks  free  from  nuisances.^* 

Where  a  municipal  corporation,  without  the  pretence  of 
authority,  and  in  direct  violation  of  a  statute,  assumes  to 
grant  to  a  private  individual  the  right  to  obstruct  one  of  its 
streets  while  in  the  transaction  of  his  private  business,  and 
for  such  privilege  takes  compensation,  it  must  be  regarded  as 
itself  maintaining  a  nuisance  so  long  as  the  obstruction  is 
continued,  by  reason  of  or  under  the  license,  and  is  liable  to 
damages  naturally  resulting  therefrom  to  a  third  person.^^ 

But  a  stepping-stone  on  the  sidewalk  near  the  curb  is  not 
such  an  obstruction  as  to  render  the  mimicipality  liable.^® 
And  a  person  injured  by  being  run  into  by  a  bicycle  on  a  side- 
walk has  no  recourse  against  the  city  because  it  has  failed 
to  prohibit  bicycles  on  sidewalks  as  for  permitting  a  nui- 
sance.^^  A  city  is  not  liable  for  creating  a  nuisance  because 
it  has  given  a  permit  to  contractors  to  use  a  part  of  a  public 
street  in  which  they  are  permitted  to  place  quicklime  in 
barrels.^*' 

"  10.  Fox    V.    Buffalo    Park,    21    App.  302. 

Div.  321,  47  N.  Y.  Supp.  788;  affirmed  15.  Cohen   v.   Mayor   of   Neiw   York, 

■without  opinion,   163  N.  Y.  559.  113  N.  Y.  532. 

11.  Timlin  v.  Standard  Oil  Co.,  126  16.  DuBois  v.  City  of  Kingston,  102 
N.  Y.  514.  N.  Y.  219. 

12.  See  87  N.  Y.  122,  supra;  Irvine  17.  Howard  v.  City  of  Brooklyn,  30 
V.  Wood,  51  N.  Y.  224.  App.  Div.  217,  51  N.  Y.  Supp..  1058. 

13.  McPartland  v.  Thomas,  4  N.  Y.  18.  Beetz  v.  City  of  Brooklyn,  10 
Supp.  100.  App.  Div.  382,  41  N.  Y.  Supp.  1009. 

14.  Sweet   v.    Gloveraville,    12    Hun, 
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2.  Nuisance  maintained  by  municipality. 

A  municipal  corporation,  like  an  individual,  has  no  right 
to  maintain  a  nuisance;  and  an  action  may  be  maintained 
against  it  in  case  it  does  so.^^  Where  a  city,  by  the  exercise 
of  its  power,  has  created  a  private  nuisance  on  private 
premises,  it  incurs  the  duty  of  adopting  such  means  as  shall 
abate  the  nuisance;  and  having  the  power  to  abate  it,  its 
omission  to  do  so  renders  it  liable.^**  A  municipal  corpora- 
tion may  be  liable  if  an  extension  to  its  sewerage  system  pol- 
lutes a  stream,  and  it  is  not  relieved  from  liability  because 
the  extension  was  authorized  by  an  act  of  the  Legislature.^^ 
Abutting  owners  have  a  right  of  action  against  a  city  which 
permits  a  sewer  trench  to  remain  open  for  two  years,  ob- 
structing the  use  of  the  street,  and  are  entitled  to  the  abate- 
ment of  the  nuisance,  and  such  special  damages  as  they  have 
sustained.^^  A  municipal  corporation  has  no  right  to  de- 
posit earth  upon  private  property  as  a  foundation  or  embank- 
ment for  a  sidewalk,  and  is  liable  to  the  owner  thereof  until 
the  same  is  removed.^^  But  a  municipality  may  escape 
liability  for  the  maintenance  of  a  nuisance,  if  it  was  created 
in  the  performance  of  a  governmental,  rather  than  a  pro- 
prietary, function.^*  Thus,  the  city  of  New  York,  although  it 
owns  the  land  upon  which  a  jail  is  located  and  has  allowed 
the  building  to  become  so  out  of  repair  as  to  constitute  a  nui- 
sance, is  not  Uable  for  personal  injuries  resulting  therefrom, 
as  in  such  a  matter  it  is  performing  a  governmental  func- 
tion.^^  A  county  which  operates  a  farm  in  connection  with 
its  penal  institutions  acts  in  a  governmental  capacity,  and  is 
not  liable  to  a  neighboring  owner  for  a  nuisance  created  by 
spreading  the  sewage  and  night  soil  of  such  institutions  on 
such  farm.  The  remedy  of  such  owner  is  by  proceedings 
against  the  board  of  supervisors  and  officers  in  control  of  the 

19.  Morton  v.  Mayor  of  New  York,  22.  Van  Sicklen  v.  City  of  New 
140  N.  Y.  207;  Donohue  v.  Mayor,  3  York,  32  Misc.  403,  66  N.  Y.  Supp. 
Daly,  65;  Bolton  v.  Village  of  New  555;  aff'd,  64  App.  Div.  437,  72  N.  Y. 
Rochelle,  84  Hun,  281,  32  N.  Y.  Supp.  Supp.  209;  affirmed  as  modified,  172 
442,  65  St.  Rep.  717;  Chapman  v.  City  N.  Y.  504. 

of  Rochester,  23  Week.  Dig.  424.  23.  Carll  v.  Village  of  Northport,  11 

20.  Seifert  v.  City  of  Brooklyn,  101  App.  Div.   120,  42  N.  Y.  Supp.  576. 
N.  Y.  136.  24.  Hill  v.  Mayor,  139  N.  Y.  495. 

21.  Moody  V.  Village  of  Saratoga  25.  Finkelatein  v.  City  of  New  York, 
Springs,  17  App.  Div.  207,  45  N.  Y.  183  App.  Div.  539,  169  N.  Y.  Supp. 
Supp.  365;   affirmed  on  opinion  below,  718. 

163  N.  Y.  581. 
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institutions  to  enjoin  the  nuisance.-®  The  city  of  New  York 
is  not  liable  on  the  ground  of  negligence  or  nuisance  for  the 
malfeasance  or  misfeasance  of  the  board  of  education  or  sub- 
ordinates in  the  care  of  the  public  schools.^^ 

Where  a  municipal  corporation  by  the  use  of  soft  coal  in  a 
newly-erected  pumping  station  creates  a  nuisance  and  dam- 
ages private  premises  which  have  been  residential  property 
for  years,  it  cannot  escape  liability  on  the  ground  that  it  is 
exercising  a  governmental  function  delegated  to  it  by  the 
State  and  is  not  responsible  for  the  misuser  of  such 
function.^® 

The  fact  that  the  plaintiff  is  a  resident  of  the  municipality 
and  that  the  property  damaged  is  within  the  municipal  limits, 
does  not  alter  the  right  of  action.^^ 

Statutory  provisions  requiring  the  filing  of  notice  and  in- 
tention to  commence  action  against  a  municipality,  may  not 
apply  to  an  action  for  a  nuisance.^*' 

J.  Defenses. 
1.  In  general. 

Any  excuse  or  justification  of  the  maintenance  of  a  nuisance 
is  an  affirmative  defense  and  must  be  pleaded  and  proved 
by  the  defendant.^^  It  is  not  a  defense  to  a  party  sued  sepa- 
rately for  a  nuisance,  that  other  parties  are  committing  the 
same  nuisance  or  contributing  thereto.^^  The  fact  that  others 
contributed  to  the  nuisance  is  no  defense  to  maintaining  it.^'' 
The  voluntary  abatement  of  a  nuisance  by  the  defendant  after 
the  commencement  of  an  action  does  not  affect  the  plaintiff's 
right.^*  It  is  proper,  however,  for  the  court  to  take  into  con- 
sideration that  there  are  other  buildings  and  employments  in 
the  neighborhood,  which  may  constitute  a  nuisance,  not  for 

26.  Lefrois    v.    County    of    Monroe,       966. 

162  N.  Y.  563.  31.  Bradt  v.  City  of  Albany,  5  Hun, 

27.  Brown  v.  City  of  New  York,  32       591. 

Misc.  571,  66  N.  Y.  Supp.  382.  32.  Chipman    v.    Palmer,    77    N.    Y. 

28.  Gordon  v.  Village  of  Silver  66;  People  v.  Mallery,  4  T.  &  C.  667. 
Creek,  127  App.  Div.  888,  112  N.  Y.  33.  Board  of  Health  of  City  of 
Stipp.  54;  aff'd,  197  N.  Y.  509.  Yonkers  v.   Copcutt,  71   Hun,   149,  54 

29.  Gordon  v.  Village  of  Silver  St.  Rep.  311,  24  N.  Y.  Supp.  625;  ail'd. 
Creek,   127  App.  Div.   888,   112  N.  Y.  140  N.  Y.  12. 

Supp.  54;  ard,  197  N.  Y.  509.  34.  Heather  v.  Hearn,  5  N.  Y.  Supp. 

30.  De  Moll  v.   City  of  New  York,       85. 

163  App.   Div.   676,    148   N.   Y.   Supp. 


NUISANCE.  2505 

the  purpose  of  determining  whether  the  defendant's  premises 
constitute  a  nuisance,  but  in  determining  whether  the  plain- 
tiffs are  entitled  to  relief  sought.^'^ 

2.  Authorization  by  legislature. 

No  remedy  will  lie  to  redress  a  consequential  injury  neces- 
sarily resulting  from  the  lawful  exercise  of  a  right  granted 
by  the  sovereign  power  of  the  State  or  authorized  by  com- 
petent municipal  authority .^^  The  Legislature  may  authorize 
acts,  which  would  otherwise  be  nuisances,  so  that  they  become 
lawful.^''^ 

Sovereign  authority  may  authorize  the  construction  of 
bridges,  wharves  or  piers,  or  other  obstructions  in  navigable 
waters,  and  where  such  obstructions  are  not  obnoxious  to 
the  regulations  of  Congress,  and  do  not  come  in  conflict  with 
paramount  authorities  of  the  United  States,  they  are  not  a 
nuisance.^®  A  railway  bridge  constructed  under  legal  author- 
ity is  not  a  nuisance. ^^  Work  performed  by  a  railroad  com- 
pany, in  obedience  to  an  order  under  section  91  of  the  Eail- 
road  Law  to  eliminate  a  crossing,  cannot  be  regarded  either 
as  an  unlawful  obstruction  of  the  street  or  an  actionable 
nuisance.*" 

The  statutory  sanction  which  will  justify  an  injury  to 
private  property  must  be  express  or  must  be  given  by  clear 
and  unquestionable  implication  from  the  powers  expressly 
conferred,  so  that  it  can  fairly  be  said  that  the  Legislature 
contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury.*^    It  may  not  be  presumed  from  a  general  grant  of 

35.  Mackay-Smith    v.    Crawford,    56       Co.,  8  Week.  Dig.  252. 

App.   Div.    136,   67   N.   Y.    Supp.  541;  40.  Danner  v.  New  York  &  Harlem 

aflF'd,  171  N.  Y.  662.  R.   R.   Co.,    73   Misc.   113,    130   N.   Y. 

36.  Reniwick  v.  Morris,  7  Hill,  575.  Supp.   723;    afif'd,   152   App.   Div.   405, 

37.  Leigh    v.    Westervelt,    2     Duer,  137  N.  Y.  Supp.  270. 

618;    Williams  v.  N.  Y.  C.  R.  R.  Co.,  41.  Cogswell    v.     New    York,     New 

18  Barb.  222,  reversed,  14  N.  Y.  413,  Haven  &  Hartford  R.  R.  Co.,   103  N. 

Masterson  v.  Short,  7  Robt.  241;  Cogs-  Y.  10;   Bohan  v.  Port  Jervis  Gas  Co., 

well  v.  N.  Y.  &  N.  H.  R.  R.   Co.,  48  122  N.  Y.  18,  33  St.  Rep.  246;  Hill  v. 

Supr.  Ct.  31;  People  v.  Law,  34  Barb.  Mayor,    139    N.    Y.    495;    Morton    v. 

494;   People  v.   N.  Y.  Gaslight  Co.,  6  Mayor   of  New  York,   140  N.  Y.  207, 

Lans.  467;  Davis  v.  The  Mayor,  14  N.  55  St.  Rep.  413;  Mundy  v.  New  York, 

y.  507;   Phoenix  v.  Commissioners,  12  Lake   Erie,   etc.,   R.   R.    Co.,    75   Hun, 

Haw.    Pr.    1;    Radcliff's    Executors    v.  479,  57  St.  Rep.  367,  27  N.  Y.  Supp. 

Mayor,  4  N.  Y.  195.  469;   Van  Duzer  v.  Elmira,  Cortland, 

38.  People  ex  rel.  How  ells  v.  Jessup,  etc.,  R.  R.  Co.,  75  Hun,  487,  57  St.  Rep. 
160  N.  Y.  249.  355,  27  N.  Y.  Supp.  474;  aflf'd,  152  N. 

39.  Crooke  v.  Brooklyn,  etc.,  R.  R.  Y.  634. 
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authority,  where  the  terms  of  the  statute  giving  such  author- 
ity are  not  imperative,  but  permissive.  This  does  not  confer 
a  license  to  commit  a  nuisance,  although  what  is  contemplated 
by  the  statute  cannot  be  done  without  so  doing.*^  The  au- 
thority conferred  on  a  railroad  to  construct  and  operate  its 
road,  does  not  authorize  it  to  maintain  a  nuisance  to  the  in- 
jury of  an  individual.^^  Statutory  authority  to  construct  and 
operate  a  railroad  does  not  authorize  such  an  unreasonable 
construction  and  use  of  a  turntable  in  the  vicinity  of  an  in- 
habited dwelling  and  adjoining  private  property,  as  to 
seriously,  continuously  and  permanently  injure  the  adjoining 
premises  and  impair  their  enjoyment  without  compensation, 
and  if  the  turntable  is  so  used  as  to  have  that  effect,  such 
use  constitutes  a  nuisance  which  may  be  enjoined.**  The 
power  given  by  an  act  of  the  Legislature  to  a  railroad  com- 
pany to  run  its  cars  over  the  tracks  of  another  company  to  a 
terminus  in  the  city  of  New  York,  even  if  such  company  has 
been  authorized  to  acquire  lands  and  construct  an  engine 
house  in  a  proper  place  near  such  terminus,  does  not  so 
sanction  or  authorize  the  erection  of  such  house  where  it  con- 
stituted a  palpable  private  nuisance  to  an  adjoining  owner, 
so  as  to  deprive  him  of  any  remedy  for  damages  resulting 
therefrom.*^  Legislative  authority  to  a  railroad  to  cross  a 
city  street  with  tbe  permission  of  the  local  authorities,  gives 
it  no  right  to  occupy  a  large  portion  of  the  street  with  abut- 
ments and  piers  to  support  its  structure  to  the  inconvenience 
and  detriment  of  the  public.*®  An  action  may  be  maintained 
to  abate  a  nuisance  created  by  offensive  stenches  from  a  pub- 
lic crematory  in  a  village,  although  the  maintenance  of  suoh 
crematory  has  been  authorized  by  statute.*''^  A  provision  in 
a  municipal  charter  empowering  the  common  council  to  con- 
struct sewers  and  maintain  them  so  as  to  discharge  into  a 
creek,  is  a  legislative  pern^ission,  not  a  direction,  and  confers 
no  right  to  appropriate  property  without  compensation;  nor 
does  it  confer  a  license  to  commit  a  nuisance.*^  The  fact  that 

42.  Cogswell  V.  N.  Y.,  N.  H.  &  H.  K.  46.  D.,  L.  &  W.  R.  R.  Co.  v.  City  ot 
R.  Co.,  103  N.  Y.  10.  Buffalo,  158  N.  Y.  266. 

43.  Wickham  v.  Lehigh  Valley  K.  47.  Kobbe  v.  Village  of  New  Brigh- 
Oo.,  85  App.  Div.  182,  83  N.  Y.  Supp.  ton,  20  Misc.  477,  45  N.  Y.  Supp.  777; 
146.  aff'd,  23  App.  Div.  243,  48  N.  Y.  Supp. 

44.  Garvey  v.  Long  Island  R.  R.  Co.,  990. 

159  N.  Y.  323.  48.  Sammons  v.  City  of  Gloversville, 

45.  Cog&well  V.  New  York,  etc.,  R.  175  N.  Y.  346;  aff'g,  67  App.  Div.  628, 
Co.,  103  N.  Y.  10.  74  N.  Y.  Supp.  1145. 
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a  gas  company  is  incorporated  and  empowered  to  carry  on 
the  business  of  manufacturing  and  distributing  gas,  does  not, 
therefore,  take  it  out  of  the  operation  of  the  rule  of  law  appli- 
cable to  ordinary  common  law  nuisances  so  far  as  the  conduct 
of  its  business  is  concerned  upon  the  premises  acquired  for 
that  purpose.*^  Authority  from  the  Legislature  to  a  muni- 
cipal corporation  to  acquire  property  and  construct  thereon 
a  building  and  machinery  for  the  purpose  of  pumping  waters 
will  not  authorize  it  to  construct  such  building  so  near  to  ad- 
joining property  as  to  injuriously  affect  it  by  the  noise  and 
vibration.^"  A  village  is  liable  to  owners  whose  stream  is 
polluted  by  its  use  as  an  extension  of  a  sewerage  system,  and 
is  not  relieved  from  liability  by  the  fact  that  such  extension 
was  authorized  by  the  act  of  the  Legislature  passed  for  its 
benefit.^i  Acts  of  tbe  Legislature  authorizing  the  con- 
struction of  a  sewerage  system  and  the  approval  by  the  State 
board  of  health,  do  not  constitute  an  authority  for  the  main- 
tenance of  the  nuisance  to  the  consequent  injury  to  private 
property.^^  The  fact  that  the  railroad  which  a  defendant  was 
operating  was  used  in  the  prosecution  of  the  work  of  con- 
structing a  public  reservoir  under  the  authority  of  a  statute, 
does  not  exempt  it  from  liability  for  damages  as  for  the  main- 
tenance of  a  nuisance.^^ 

3.  Authorization  by  municipality. 

An  order  of  a  board  of  health  of  a  town,  directing  an  upper 
riparian  owner  to  discharge  his  sewage  into  the  stream,  does 
not  justify  such  action  on  his  part,  as  the  board  of  health  has 
no  power  to  make  such  order.^*  The  maintenance  of  an  awn- 
ing attached  to  the  front  of  a  store  and  projecting  over  the 
sidewalk  in  an  insecure  position,  is  a  nuisance,  though  it  is 
authorized  by  the  city.^^  But  where  a  coalhole  in  a  sidewalk 
had  existed  for  24  years,  it  was   presumed   to  have  been 

49.  Bohan   v.   Port   Jervis   Gas   Co.,       Supp.     193;      Fonda     v.     Village     of 
122  N.  Y.  18,  33  St.  E«p.  246.  Sharon  Springs,  70  Misc.   101,   128  N. 

50.  Morton  v.  Mayor  of  New  York,       Y.  Supp.  147, 

140  N.  Y.  207,  55  St.  Rep.  413.  53.  Bohnsack  v.  McDonald,  26  Misc. 

51.  Moody    V.    Village    of    Saratoga       493,  56  N.  Y.  Supp.  347. 

Springs,   17   App.  Div.   207,  45   N.   Y.  54.  Mann   v.    Willey,    51    App.    Div. 

Supp.  365;   affirmed  on  opinion  below,  169,    64    N.    Y.    Supp.    389;    affirmed 

163   N.   Y.    581;    followed,    164   N.   Y.  without  opinion,  168  N.  Y.  664. 
gQQ  55.  Morris  v.  Barrisford,  9  Misc.  14, 

52.  Butler     v.     Village     of     White  59  St.  Rep.  698,  29  N.  Y.  Supp.  17. 
Plains,    59    App.    Div.    30,    69    N.    Y. 
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licensed  by  the  city,  it  ^as  held  that  its  mere  existence  did 
not  constitute  a  nuisance.^'' 

4.  Negligence  or  recklessness  of  plaintiff. 

The  consideration  of  plaintiff's  contributory  negligence  is 
excluded  in  cases  of  nuisance.^'^  But  the  fact  that  the  defend- 
ant created  a  nuisance  in  the  highway  does  not  make  it  liable 
to  one,  who,  in  a  reckless  and  unreasonable  use  of  the  high- 
way, is  injured  by  the  nuisance.  And  while  it  may  be  that, 
in  an  action  for  damages  occasioned  by  a  nuisance,  the  plain- 
tiff is  not  obliged  to  prove  an  absence  of  contributory  negli- 
gence, yet,  if  it  appears  that  the  recklessness  of  the  injured 
person  was  the  proximate  cause  of  the  injuries,  the  authori- 
ties hold  that  there  can  be  no  recovery. ^^  An  action  for  caus- 
ing the  death  of  plaintiff's  son,  who,  while  skating  on  Cats- 
kill  creek,  where  defendant  was  cutting  and  taking  ice,  fell 
into  an  ungarded  opening,  is  for  damages  caused  by  a  nui- 
sance, and  while  contributory  negligence  in  its  .ordinary 
meaning  is  not  a  defense,  the  plaintiff  is  not  entitled  to  re- 
cover if  the  act  of  his  son  was  voluntary  and  deliberate.^" 

5.  Ability  of  plaintiff  to  prevent  nuisance. 

In  an  action  for  wrongfully  discharging  refuse  tan  bark 
into  plaintiff's  pond,  which  was  on  the  same  stream  and  be- 
low the  tannery,  it  was  held  that  it  was  no  defense  that  the 
plaintiff  might  have  prevented  the  pond  from  filling  up  by 
removing  the  slash  boards  on  his  dam,  or  by  opening  a  waste 
gate.®"  And  where  the  defendant's  works  discharged  an  of- 
fensive substance  upon  plaintiff's  lots,  it  was  held  that  plain- 
tiff was  not  bound,  at  the  risk  of  losing  her  right  of  action, 
to  avail  herself  of  all  possible  measures  for  the  purpose  of 
carrying  it  away.®^  And  in  an  action  to  recover  damages 
for  injuries  caused  by  flooding  the  cellar  of  the  plaintiff, 
through  excavations  in  the  public  street  made  by  defendant,  it 
was  held  that  it  was  not  a  defense  that  the  water  got  into  the 
premises  of  plaintiff  through  holes  or  openings  in  the  wall 

56.  Poole  V.  Paddell,  160  N.  Y.  Supp.  App.  Div.  333,  115  N.  Y.  Supp.  767; 
1082.  aff'd,  197  N.  Y.  605. 

57.  Francis  v.  Gafley,  211  N.  Y.  47.  GO.  West  v.  Kiersted,  15  Week.  Dig. 

58.  Jefson  v.  Crosstown  Street  Rail-  549. 

way,    72    Misc.    103,    107,    129    N.    Y.  61.  Rose   v.   N.   Y.    Gaslight   Co.,    8 

Supp.  233;   aff'd,  172  N.  Y.  650.  Week.  Dig.  468. 

59.  Linzey  v.  American  Ice  Co.,  131 
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of  the  cellar,  the  plaintiff  being  under  no  obligation  to  make 
the  wall  impervious  to  water  that  might  be  wrongfully  thrown 
on  his  premises.^^ 

6.  Moving  to  nuisance. 

It  is  not  a  defense  that  the  nuisance  in  question  existed  be- 
fore the  plaintiff  acquired  his  property.®^  And  the  fact  that 
the  structure  which  has  been  damaged  by  the  nuisance  was 
not  constructed  on  the  premises  until  after  the  creation  of 
the  nuisance  on  adjoining  property,  does  not  necessarily  bar 
the  action.^*  The  fact  that  the  tenant  leased  premises  subse- 
quent to  the  creation  of  a  nuisance  affecting  the  same  does  not 
preclude  him  from  recovery  for  damages  caused  thereby.®^ 
Where  one  manufactured  brick onhis  own  land  and  used  a  pro- 
cess in  burning  by  which  noxious  gases  were  generated,  an  in- 
junction was  allowed,  and  the  right  to  an  injunction  was  not 
affected  by  the  fact  that  the  nuisance  existed  before  plaintiff 
purchased  the  land.®®  But  where  a  person  buys  a  dwelling 
house  in  the  neighborhood  of  an  electric  li^ht  plant  already 
in  operation,  and  thereafter  suffers  the  plant  to  operate  for 
a  number  of  years  without  objection,  having  knowledge  that 
the  owner  during  the  time  has  expended  money  in  improve- 
ments, he  is  not  entitled  to  an  injunction  restraining  the  oper- 
ation of  the  plant  unless  the  use  thereof  is  unreasonable.  Al- 
though vibration  caused  by  machinery  is  a  nuisance,  the  op- 
eration of  the  plant  will  not  be  enjoined  at  the  suit  of  an 
owner  who  bought  lands  in  the  neighborhood  after  the  nui- 
sance had  begun,  where  it  appears  that  the  vibration  can  be 
remedied  by  the  construction  of  new  foimdations.  The  de- 
fendant should  be  given  an  opportunity  to  remedy  the  de- 
fect.®^ 

7.  Acquiescence. 

The  fact  that  an  abutting  owner  observed  in  silence  the 
erection  by  the  adjoining  owner  of  a  structure  extending  into 

62.  Mairs  v.  Manhattan  Eeal  Estate  65.  Hoffman  v.   Edison  Elec.   Ilium. 
Assn.,  89  N.  Y.  498.                                        Co.,  87  App.  Div.  371,  84  N.  Y.  Supp. 

63.  Friedman    v.   Columbia   Machine       337. 

Shops,    99    App.    Div.    504,   91    N.    Y.  66.  Campbell   v.    Seeman,    63    N.   Y. 

Supp.  129;  Mulligan  v.  Blias,  12  Abb.  568. 

(N.  S.)    259.  ^''-  Peck   V.   Newburgh   Light,   Heat 

64.  Gordon     v.     Village     of     Silver  &  Power  Co.,  132  App.  Div.  82,  116  N. 
Creek,   127   App.   Div.   888,   112  N.   Y.  Y.  Supp.  433. 

Supp.  54;  aff'd,  197  N.  Y.  509. 
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the  street  and  constituting  a  nuisance,  will  not  estop  him  from 
demanding  its  removal.^^  Inaction  on  the  part  of  the  plain- 
tiff does  not  bar  his  remedy. ^^  The  fact  that  the  plaintiff 
made  no  objection  during  the  construction  of  the  nuisance, 
does  not  estop  him  from  maintaining  the  action,  unless  its 
erection  was  encouraged.'^" 

A  landowner's  payment  of  an  assessment  for  the  con- 
struction of  a  sewer  cannot  be  deemed  an  assent  by  him  to 
the  unlawful  discharge  of  the  sewage  upon  his  land,  nor  will 
it  affect  his  right  of  action  therefor  as  a  nuisance.'^^  The  fact 
that  plaintiff  for  one  or  two  winters  took  ice  from  a  dam  built 
by  defendant,  the  waters  of  which  became  stagnant  and  a 
nuisance,  does  not  constitute  such  an  acquiescence  in  the  con- 
tinuance of  the  dam  as  to  estop  her  from  claiming  that  it  was 
a  nuisance,  especially  after  its  effects  were  more  clearly 
discovered.'^^  But  a  land  owner  cannot  recover  damage 
against  a  village  caused  by  sewage  which  enters  upon  his  lot 
from  an  old  sewer  in  one  of  the  streets,  through  a  sewer  or 
pipe  built  on  his  own  land,  with  his  knowledge  and  consent, 
if  not  at  his  request.'^^ 

8.  Impossibility  of  avoiding  nuisance. 

Necessity  does  not  justify  a  nuisance.  The  question  always 
is  whether  the  use  is  necessary,  temporary  and  reasonable — 
a  question  of  fact  to  be  determined  with  reference  to  time, 
place  and  circumstances.''^*  The  fact  that  an  electric  light 
plant  could  not  be  operated  in  the  locality  where  it  was  situ- 
ated, without  creating  a  nuisance,  constitutes  no  defense  to 
an  action  to  abate  the  nuisance.'^^  In  an  action  to  recover 
for  injuries  sustained  from  explosion  of  powder  mill,  it  is 
not  error  to  exclude  evidence  tliat  gunpowder  is  a  necessity 
for  the  conduct  of  industries  in  the  locality .''^^  The  authority 
conferred  on  a  railroad  to  construct  and  operate  its  road 

68.  Ackerman  v.  True,  175  N.  Y.  73.  Searing  v.  Village  of  Saratoga 
353;     People    ex     rel.     Cross     Co.     v.       Springs,  39  Hun,  307. 

Ahearn,  124  App.  Dlv.  840,  109  N.  Y.  74.  Kurlanchick    v.     Sklamberg,     56 

Supp.  249.  Misc.  473,  475,  107  N.  Y.  Supp.  116. 

69.  Galway  v.  Metropolitan  Ele-  75.  Pritchard  v.  Edisop  Elec.  Ilium, 
vated  R.  Co.,  128  N.  Y.  132.  Co.,  92  App.  Div.  178,  87  N".  Y.  Supp. 

70.  Snow  V.  Williams,   16  Hun,  468.  225;   aff'd,  179  N.  Y.  364. 

71.  Van  Rensselaer  v.  City  of  Al-  76.  Cibulski  v.  Hutton,  47  App.  Div. 
bany,  16  Abb.  N.  C.  457.  107,  62  N.  Y.  Supp.  166. 

72.  Adams  v.  Popham,  76  N.  Y.  410 
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does  not  authorize  it  to  maintain  a  nuisance  to  the  injury  of 
an  individual,  although  the  construction  and  operation  of  the 
railroad  cannot  be  accomplished  without  such  actJ^ 

ARTICLE  III. 
ABATEMENT  OF  NUISANCE. 

A.  In  general. 

At  common  law  a  remedy  for  a  nuisance  existed  by  abate- 
ment; it  being  held  to  be  a  settled  principle  of  the  common 
law  that  whatever  obstructed  travel  on  highways  and  navi- 
gable streams  was  a  common  and  public  nuisance,  which 
might  be  abated  by  any  of  the  King's  subjects.''^  The  com- 
mon law  right  to  abate  a  nuisance  has  not  been  taken  away 
by  constitutional  or  statutory  provisions.''^^  The  summary 
abatement  of  the  nuisance  by  an  individual,  however,  is  al- 
ways at  the  peril  of  having  the  actor  deemed  a  trespasser, 
unless  the  existence  of  the  nuisance  is  established.*"  But  the 
fact  that  a  building  constituting  a  nuisance  deprives  the  own- 
er of  an  adjoining  building  of  proper  ventilation,  does  not 
justify  its  destruction.  It  cannot  be  destroyed  unless  its  de- 
struction is  the  only  method  by  which  the  nuisance  can  be 
abated.^^ 

B.  Public  nuisance. 

In  a  proper  case  a  public  nuisance  may  be  abated  by  an 
individual -j^^  but,  if  the  right  of  abatement  is  challenged,  it 
must  appear  that  the  nuisance  obstructed  a  private  right  of 
the  individual  or  that  he  has  sustained  a  special  injury  from 
the  maintenance  of  the  nuisance.®^  If  a  person  destroys  an 
obstruction  in  a  river  on  the  ground  that  it  is  a  public  nui- 

77.  Wickham    v.    Lehigh    Valley    R.       N.  Y.  641. 

E.    Co.,    85    App.   Div.    182,    83   N.   Y.  80.  Wetmore    v.    Tracey,    U    Wend. 

Supp.  146.  250. 

78.  4  Bl.  Com.  167.  81.  Health    Department    v.    Dassori, 

79.  Clement  v.   May,   136   App.   Div.  21  App.  Div.  348,  47  N.  Y.  Supp.  641; 
199,   120  N.  Y.  Supp.   588;   Lavpton  v.  appeal  dismissed,  159  N.  Y.  245. 
Steele,   119  N.  Y.  226.  82.  Wetmore    v.    Tracey,    14    Wend. 

Injunction   was    refused   against  the  250. 

commissioner    of    public   works   to    re-  83.  Lawton  v.  Steele,  119  N.  Y.  226. 

strain    him    from    cutting    down    tele-  Griffith    v.    MoCullum,    46    Barb.    561 ; 

graph   and   telephone   poles   on   ground  Harrower    v.    Ritzen,    37    Barb.    301; 

they  were  a  public  nuisance.     Ameri-  Joyce  on  Nuisance,  §  370. 
can  Rapid  Telegraph  Co.  v.  Hess,  125 
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sance,  he  must  be  prepared  to  show  that  he  did  it  under  the 
requirement  of  the  court  and  overruling  public  necessity.^* 
The  rule  that  that  which  is  exclusively  a  common  or  public 
nuisance  cannot  legally  be  abated  by  the  private  acts  of  in- 
dividuals; that  the  remedy  is  an  indictment,  unless  some 
other  remedy  has  been  provided  by  statute,  does  not  apply 
to  cases  where  a  statutory  remedy  has  been  provided.®^ 

C.  Health  officials. 

The  acts  of  municipal  oflScials  in  the  abatement  of  nui- 
sances are  not  subject  to  judicial  interference,  unless  they 
are  manifestly  unreasonable  or  oppressive,  or  unwarrant- 
ably invade  private  right,  or  clearly  transcend  the  powers 
granted  to  such  authorities.®^  A  court  will  not,  even  if  it 
has  the  power,  except  upon  good  cause  shown,  interfere  in 
measures  taken  by  public  officials  to  protect  the  public 
health.®'^  An  ordinance  prohibiting  the  maintenance  of  any 
privy  vault  within  twenty-five  feet  of  any  door  or  window  of 
any  residence,  declaring  the  same  a  nuisance,  is  a  reasonable 
regulation  and  the  nuisance  may  be  abated  by  the  health 
officer.®*  But  the  power  of  a  health  commissioner  of  a  city 
to  abate  nuisances  must  be  exercised  in  a  reasonable  man- 
ner.®^ And  when  a  board  of  health  takes  action  beyond  what 
is  necessary  to  abate  the  nuisance,  and  assumes  to  erect  build- 
ings or  construct  drains  which  are  not  necessary  for  that  pur- 
pose, it  goes  beyond  the  legitimate  scope  of  its  powers  and 
cannot  impose  such  a  burden  upon  the  individual  or  his 
property.^" 

84.  Coonley  v.  City  of  Albany,  57  such  circumstances  would  amount  to 
Hwn,  327,  32  St.  Rep.  411,  10  N.  Y.  an  unreasonable  sum,  that  would  be 
Supp.  512;  aff'd,  132  N.  Y.  145.  material  upon  the  question  of  right  to 

85.  Village    of    Hempstead    v.    Ball  enforce  the  statute. 

Electric  Co.,  9  App.  Div.  48,  41  N.  Y.  87.  Eagen  v.  Health  Department,  9 

Supp.  124.  App.  Div.  431,  41  N.  Y.  Supp.  352. 

86.  Eckhardt  v.  City  of  Buffalo,  19  88.  Carfcwright  v.  City  of  Cohoes, 
App.  Div.  1,  46  N.  Y.  Supp.  204;  aff'd,  39  App.  Div.  69,  56  N.  Y.  Supp.  731; 
156  N.  Y.  658.  aff'd,  165  N.  Y.  631. 

Water  supply. — ^In    Health    Depart-  89.  Eckhardt  v.  City  of  Buffalo,  19 

ment  v.  Rector,  145  N.  Y.  32,  the  court  App.  Div.  1,  46  N.  Y.  Supp.  204;  aff'd, 

upheld  the  right  of  a  board  of  health,  156  N.  Y.  658. 

under  a  positive  statute,  to  compel  the  See  also,  Golden  v.  Health   Depart- 

owner  of  a  house  to  place  water  pipes  ment,  21  App.  Div.  420,  47  N.  Y.  Supp. 

and  faucets  upon  each  floor;   holding,  623. 

however,  that  if  the  expense  to  which  90.  Haag  v.  City  of  Mt.  Vernon,  41 

the    individual    would    be    put    under  App.  Div.  366,  58  N.  Y.  Supp.  581. 
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ARTICLE  IV. 
LEGAL  AND  EQUITABLE  REMEDIES. 

A.  Real  Property  Law,  §  529.    Action  for  nuisance. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where  such  an  action 
might  have  been  maintained  under  the  laws  in  force,  immediately  before  this 
section  takes  effect.  A  person  by  whom  the  nuisance  has  been  erected,  and 
a  person  to  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action.  A  final  judgment  in  favor  of  the  plaintiff,  may 
award  him  damages,  or  direct  the  removal  of  the  nuisance,  or  both.  This  section 
does  not  affect  an  action,  wherein  the  complaint  demands  for  a  sum  of  money 
only. 

B.  Common  law  remedy. 

At  common  law  the  legal  remedy  for  a  nuisance  was  an  ac- 
tion on  the  case  or  a  writ  of  nuisance.  The  writ  of  nuisance 
was  abolished  by  section  453  of  the  Code  of  Procedure;  and 
section  454  of  such  act  provided  that  injuries  theretofore 
remediable  by  writ  of  nuisance  were  subjects  of  action,  as 
other  injuries,  and  that  in  such  action,  there  could  be  a  judg- 
ment for  damages,  or  for  the  removal  of  the  nuisance,  or  both. 
The  common  law  remedy  by  a  writ  of  nuisance  was  not  re- 
stricted to  money  damages,  but  it  was  a  part  of  the  judg- 
ment that  the  nuisance  in  question  be  abated.®^ 

C.  The  different  remedies  now  existing. 

A  party  affected  by  a  nuisance  appears  to  have  three 
remedies.  First,  an  action  under  section  529  of  the  Eeal  Prop- 
erty Law,  which  may  be  maintained  in  any  case  where  such 
an  action  might  have  been  maintained  under  the  laws  in  force 
before  such  statute  went  into  operation.  That  is  the  statu- 
tory action  for  nuisance  based  upon  the  writ  of  nuisance 
which  existed  at  common  law,  but  was  never  favored  by  the 
courts,  and  was  regarded  as  inadequate  and  obsolete.  The 
provisions,  however,  with  regard  to  the  common-law  writ 
were  enacted  in  the  Revised  Statutes,  2  R.  S.  332,  §  1;  but 
upon  the  enactment  of  the  Code  of  Procedure  change  was 
made,  so  that  under  the  Code  of  Procedure,  and  the  present 
statute,  the  final  judgment  may  either  award  the  plaintiff 
damages  or  direct  the  removal  of  the  nuisance  or  both,  dif- 
fering in  this  respect  from  the  provisions  of  the  Revised 
Statutes  and  the  writ  of  nuisance,  as  it  formerly  existed, 

91.  Cogswell  v.  New  York,  etc.,  R.  maine,  3  Denio,  306;  3  Bl.  Com.  220. 
Co.,  105  N.  Y.  319;   Waggoner  v.  Jer- 
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which  required  that  the  nuisance  be  removed  and  that  the 
plaintiff  recover  damages.^^  The  statutory  action  is  a  sub- 
stitute for  the  writ  of  nuisance,  and  plaintiff  must  aver  in 
his  complaint  all  that  was  before  necessary  to  sustain  an 
action  of  that  nature.^^  The  statute  in  effect  preserves  the 
common  law  right  of  action.^*  The  provisions  of  section  529 
refer  to  the  common  law  action  of  nuisance;  that  is,  either 
to  an  action  on  the  case  or  the  writ  of  nuisance.^^  They  do 
not  refer  to  an  action  in  equity .®® 

The  second  remedy  is  that  referred  to  in  the  last  sentence 
of  section  529,  wherein  it  is  provided  that  the  article  relative 
to  the  action  for  a  nuisance  does  not  affect  an  action  in  which 
the  complaint  demands  judgment  for  a  sum  of  money  only. 
That  is  to  say,  a  common-law  action  in  which  the  only  relief 
asked  is  money  damages. 

Third.  An  equitable  action  to  restrain  a  nuisance  and  for 
damages.  The  complaint  in  such  an  action  may  ask  for 
equitable  relief  and  for  damages,  and  both  kinds  of  relief 
may  be  obtained  in  such  an  action.®'^ 

D.  Action  in  equity. 

If  the  plaintiff  seeks  to  restrain  a  continuing  nuisance, 
rather  than  to  recover  damages  for  a  particular  injury  sus- 
tained by  a  nuisance,  the  action  in  equity  is  the  remedy  gen- 
erally used.  This  remedy  has  survived  the  enactment  of  the 
statute,  although  the  statute  seems  to  authorize  a  judgment 
directing  the  removal  of  the  nuisance.®^  Equity  has  always 
had  concurrent  jurisdiction  with  courts  of  law  in  matters 
relating  to  a  private  nuisance  and  might  restrain  such  nui- 
sance by  an  injunction.®®  In  eqnity  the  continuance  of  the 
nuisance  is  restrained  and  damages  are  recovered  as  an 
incident.^ 

92.  Hadcock  v.  City  of  Gloversville,  96.  Johnston  v.  Manhattan  Ey.  Co., 
96  App.  Div.   130,   89  N.  Y.  Supp.  74.  16  N.  Y.  Supp.  434,  41  St.  Rep.  321. 

93.  Ellsworth  v.  Putnam,  16  Barb.  97.  Garrett  v.  Wood,  57  App.  Div: 
565;  Hubbard  v.  Russell,  24  Barb.  404.  24.2,  68  N.  Y.  Supp.  157. 

94.  Horn  v.  City  of  Buffalo,  15  Civ.  98.  Parker  v.  Laney,  1  T.  &  C.  590. 
Pro.  R.  81,  1  N.  Y.  Supp.  801.  99.  Miller    v.    Edison    Elec.    Ilium. 

95.  Goldschmidt  v.  New  York  Steam  Co.,  78  App.  Div.  390,  80  N.  Y.  Supp. 
Co.,   7  App.  Div.  317,  40  N.  Y.  Supp.       319. 

169.  1.  Hudson  v.  Caryl,  44  N.  Y.  553. 
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E.  Successive  actions. 

Every  continuance  of  a  nuisance  is,  in  judgment  of  law,  a 
fresh  nuisance,"  and  successive  actions  will  lie.^ 

r.  Who  can  maintain  action. 

1.  Attorney-general. 

The  people,  through  the  attorney-general,  may  maintain 
an  action  for  the  removal  of  an  alleged  public  nuisance,* 
irrespective  of  the  question  whether  any  damages  arise  there- 
from.^ An  action  both  legal  and  equitable  in  its  character 
may  be  maintained  by  the  people,  through  the  attorney-gen- 
eral, for  the  removal  of  a  nuisance,  for  an  injimction  against 
its  continuance  and  for  damages.® 

2.  Municipal  corporation. 

A  municipal  corporation  can  generally  maintain  an  action 
to  abate  a  public  nuisance  within  its  borders.'^  The  trustees 
of  a  village  have  a  right  to  maintain  an  equitable  action  to 
restrain  an  unlawful  interference  with  the  village  highway.* 
A  building  which  encroaches  upon  a  public  highway  is  a  pub- 
lic nuisance,  and  an  action  to  abate  such  nuisance  by  removal 
of  the  building  by  mandatory  injunction,  may  be  maintained 
by  the  village  in  which  the  street  is  located.^  Trustees  of  a 
village  have  the  right,  in  the  name  of  the  village,  to  compel 
the  removal  of  unused  poles,  wires  and  lamps  by  the  owners 
thereof  on  the  ground  that  they  constitute  an  unlawful  ob- 
struction of  the  highway  amounting  to  a  public  nuisance.^" 
A  municipal  corporation  can  prevent  the  erection  of  a  nui- 
sance upon  lands  dedicated  to  the  use  of  the  inhabitants  of 
the  city  without  the  aid  of  a  special  statute.^^ 

2.  Vedder  v.  Vedder,  1  Den.  257;  bocker  Trust  Co.,  104  App.  Div.  223, 
Beckwith  v.  Griswold,  29  Barb.  291.  93  N.  Y.  Supp.  937. 

3.  Phillips  V.  Terry,  3  Keyes,  313.  8.  Town     of    North    Hempstead    v. 

4.  People  V.  Metropolitan  T.  &  T.  Gallagher.  6  App.  Div.  610,  39  N.  Y. 
Co.,   64  How.   Pr.   120,   11   Abb.  N.  C.  Supp.  1134. 

304.  9.  Village  of  Oxford  v.   Willoughby, 

5.  People   V.    Vanderbilt,    2fi    N.    Y.       181  N.  Y.  155. 

287.     •  10.  Village    of    Hempstead    v.    Ball 

6.  People  V.  Met.  Tel.  &  Tel.  Co.,  64  Electric  Co.,  9  App.  Div.  48,  41  N.  Y. 
How.  Pr.   120,  11  Abb.  N.  C.  304.  Supp.   124. 

7.  City  of  New  York  v.  Montague,  11.  City  of  Cohoes  v.  Delaware  & 
145  App.  Div.  172,  129  N.  Y.  Supp.  Hudson  Canal  Co.,  47  St.  Rep.  612, 
1084;    City   of  New  York  v.  Knicker-  134  N.  Y.  397. 
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But,  in  the  absence  of  a  statute  making  a  municipal  cor- 
poration the  agent  of  the  people,  it  can  maintain  a  suit  in 
equity  to  abate  a  public  nuisance  only  when  such  action  would 
lie  on  behalf  of  any  other  corporation  or  individual.  That  is 
to  say,  it  must  show  itself  to  be  a  party  specially  aggrieved. 
But  as  a  municipal  corporation  can  only  be  injured  by  a  pub- 
lic nuisance  in  respect  to  its  property  rights  it  can  maintain 
a  suit  to  abate  the  same  only  on  showing  special  injury  to 
property  held  by  it  absolutely  or  in  trust  for  its  citizens  or 
the  public.^^ 

An  action  to  abate  a  nuisance  and  enforce  the  regulations 
of  a  board  of  health  cannot  be  maintained  by  the  board  of 
health  in  its  own  name,  but  must  be  brought  in  the  name  of 
the  municipality.^^  A  board  of  health  of  a  city  has  power  to 
remove  or  cause  to  be  removed  a  building  or  part  of  a  build- 
ing which,  by  reason  of  a  fire,  has  become  a  nuisance  and  is 
dangerous  to  the  lives  of  travelers  on  the  street.^*  Under 
sections  4  and  152  of  the  Second  Class  Cities  Law,  the  com- 
missioner of  public  safety  may  briag  and  prosecute  actions 
to  restrain  nuisances.^^ 

3.  Individual  for  abatement  of  public  nuisance. 

It  is  the  general  rule  that  an  individual  cannot  maintain 
an  action  to  abate  a  public  nuisance,^®  unless  by  reason  of 

12.  City  of  Yonkcrs  v.  Federal  sauce  on  the  charge  that  the  defendant, 
Sugar  Refining  Co.,  136  App.  Div.  701,  his  competitor,  is  doing  business  with- 
121  N.  Y.  Supp.  494;  aff'd,  207  N.  Y.  out  a  license,  or  in  excess  of  his 
724.  license,  where  the  complaint  does  not 

13.  Board  of  Health  of  Green  Island  show  injury  or  damage  peculiar  to  the 
V.  Magill,  17  App.  Div.  249.  45  N.  Y.  plaintiff.  Hefferon  v.  New  York  Taxi- 
Supp.   710.  cab  Co.,  146  App.  Div.  311,  130  N.  Y. 

14.  Smith  V.  Irish.  37  App.  Div.  220.  Supp.   710. 

55  N.  Y.  Supp.  837.  An  electric  power  company  is  not  en- 

15.  Hamlin  v.  Bender.  92  Misc.  16,  titled  to  an  injunction  restraining  a 
155  N.  Y.  Supp.  963.  similar  company  from  maintaining  its 

16.  Davis  V.  Mayor,  14  N.  Y.  506;  poles  and  wires  upon  the  ground  that 
Knickerbocker  Ice  Co.  v.  Schultz,  116  it  is  maintaining  a  public  nuisance  in 
N.  Y.  382;  Close  v.  Witbeck.  126  App.  the  absence  of  proof  that  they  inter- 
Div.  544,  110  N.  Y.  Supp.  717;  Moore  fere  with  plaintiffs,  or  that  there  is  in- 
V.  Jackson,  2  Abb.  N.  C.  211;  Spader  jury  caused  thereby.  Fulton  Light, 
V.  New  York  Elevated  E.  R.,  3  Abb.  Heat  &  Power  Co.  v.  Oswego  River 
N.  C.  467.  Power    Transmission    Co.,    128    N.    Y. 

A  licensed  hackman   in   the   city   of      Supp.  290. 
New  York  cannot  maintain  a  suit   in  The  construction  of  a  bridge  over  the 

equity  to  abate  an  alleged  public  iiui-       waters   of  the   shores   of   a  bay,   if  an 
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the  maintenance  thereof  he  has  sustained  some  specific  dam- 
age peculiar  to  himself.^''    A  public  nuisance  does  not  create 


unlawful  obstruction  to  navigation, 
may  be  redressed  by  proper  proceed- 
ings on  behalf  of  the  public,  but  a 
private  person  who  has  not  suffered 
any  special  injury  has  no  standing  to 
maintain  such  •  an  action.  Roe  v. 
Strong,  107  N.  Y.  350. 

Violation  of  ordinance. — ^Where  a 
complaint  against  the  erection  of  a 
frame  house  in  a  city  contained  no 
averment  of  special  damages,  it  was 
held  a  mere  violation  of  the  city  ordi- 
nance did  not  give  plaintiff  a  right  of 
action.  Young  v.  Seheu,  30  St.  Rep. 
608,  9  N.  Y.  Supp.  349. 

The  wrongful  construction  of  a  rail- 
road through  a  forest  preserve  was 
held  not  to  afford  ground  for  a  private 
action  to  a  hotel  corporation,  whose 
business  was  likely  to  be  interfered 
with  thereby,  on  the  ground  that  such 
an  act  does  not  cause  such  separate 
and  peculiar  injury  distinct  from  that 
received  by  the  public  at  large,  as  jus- 
tifies a  suit  by  an  individual  to  abate 
a  public  nuisance.  Nor  can  an  action 
be  maintained  upon  the  ground  that  a 
highway  connected  with  the  hotel,  but 
not  constituting  the  only  or  shortest 
means  of  access  to  it,  had  been  un- 
laiwfuUy  obstructed  at  a  point  several 
miles  beyond  the  hotel,  and  that  there- 
by travel  thereon  had  been  impaired  or 
prevented.  Old  Forge  Co.  v.  Webb,  31 
Misc.  316,  65  N.  Y.  Supp.  503;  affirm- 
ed without  opinion,  57  App.  Div.  636, 
68  N.  Y.  Supp.  1145. 

Encroachment  of  show  window. — A 
private  individual  cannot  maintain  an 
action  for  damages  and  to  abate  an 
alleged  public  nuisance  caused  by  the 
encroachment  of  a  show  window  upon 
a  public  street,  unless  he  has  sustained 
damages  of  a  personal  and  peculiar 
nature  not  suffered  by  the  rest  of  the 
community.  Such  damages  must  be 
substantial,  not  merely  nominal.  When 
in  such  action  by  a  private  individual 


the  court  £nds  that  the  encroachment 
does  not  occasion  substantial  damage 
to  the  plaintiff  by  interfering  with  his 
easements  in  light,  air  and  access,  and 
the  only  evidence  of  damage  is  the 
opinion  of  a  witness  not  founded  upon 
facts,  there  is  no  basis  for  an  award  of 
substantial  damages.  Close  v.  Wit- 
beck,  126  App.  Div.  544,  110  N.  Y. 
Supp.  717. 

17.  Davis  V.  Mayor,  14  N.  Y.  506; 
Lansing  v.  Smith,  8  Cow.  146,  4  Wend. 
9;  Lansing  v.  Wiswall,  6  Den.  213; 
Fort  Plain  Bridge  Co.  v.  Smith,  30  N. 
Y.  44;  Anderson  v.  R.  L.,  etc.,  R.  R. 
Co.,  9  How.  553;  Dougherty  v.  Bunt- 
ing, 1  Sandf.  1;  DeLaney  v.  Blizzard, 
7  Hun,  7;  Morgan  v.  City  of  Bingham- 
ton,  32  Hun,  602;  Burnett  v.  Bagg,  67 
Barb.  154;  Trenor  v.  Jackson,  46  How. 
389;  Milhau  v.  Sharp,  27  N.  Y.  612; 
Francis  v.  Schoellkopf,  53  N.  Y.  152; 
Negus  V.  City  of  Brooklyn,  1  Civ.  Pro. 
R.  471;  Adams  v.  Popham,  76  N.  Y. 
411;  Gillispie  v.  Forrest,  18  Hun,  110; 
Spader  v.  N.  Y.  Elevated  R.  R.  Co.,  3 
Abb.  N.  C.  467;  Crooke  v.  Anderson, 
23  Hun,  266;  Callanan  v.  Oilman,  107 
N.  Y.  360;  Astor  v.  N.  Y.  Arcade  Ry. 
Co.,  3  St.  Rep.  188;  Eldert  v.  Long  Is. 
land  R.  R.  Co.,  28  App.  Div.  451,  51 
N.  Y.  Supp.  186;  aff'd,  165  N.  Y.  651; 
Manhattan  Bridge  Three-Cent  Line  v. 
Third  Ave.  R.  Co.,  154  App.  Div.  704, 
139  N.  Y.  Supp.  434;  Wolf  v.  Man- 
hattan R.  Co.,  51  Misc.  426,  101  N.  Y. 
Supp.  493;  Higgins  v.  New  York  Dock 
Co.,  75  Misc.  227,  132  N.  Y.  Supp.  590; 
Pierce  v.  Dart,  7  Cow.  609. 

Trains. — ^Where  the  complaint  al- 
leged that  the  running  of  defendant's 
trains  on  the  public  street  in  front  of 
plaintiff's  house  caused  vibration  of 
the  grotmd  and  jarred  plaintiff's 
house  so  that  the  walls  were  cracked, 
the  trains  were  run  at  short  intervals, 
making  much  noise  and  emitting 
smoke  and  gas  obnoxious  and  offensive 
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a  private  cause  of  action  unless  a  private  right  exists  and  is 
specially  injured  by  it.^^  But  in  ease  of  a  glaring  public  nui- 
sance, proof  of  slight  special  injury  is  sufficient  to  give  a 
plaintiff  standing  in  court  for  redress.^^ 

The  mere  fact  of  a  business  being  carried  on  which  may 
be  shown  to  be  immoral  and  therefore  prejudicial  to  the 
neighborhood,  furnishes  of  itself  no  ground  for  equitable  in- 
terference at  the  suit  of  a  private  person,  although  the  use 
of  the  property  may  be  unlawful  or  unreasonable ;  and,  unless 
special  damage  can  be  shown,  a  neighboring  property  owner 
cannot  have  a  private  right  of  action.  Only  the  public 
authorities  acting  in  the  common  interest  can  interfere  for 
the  suppression  of  a  common  nuisance;  but  an  unlawful  use 
of  property  which  renders  the  premises  of  a  neighbor  unfit 
for  comfortable  or  respectable  occupation  or  enjoyment,  is 
a  private  nuisance  against  which  the  protection  of  the  court 
may  be  invoked,  although  the  use  complained  of  also  con- 
stitutes public  nuisance.^" 

The  fact  that  an  encroachment  upon  a  highway  which  af- 
fected a  private  individual  was  also  a  public  nuisance  does 
not  prevent  plaintiff  from  maintaining  an  action  not  only  to 
abate  the  nuisance,  but  also  to  recover  the  damages  oc- 
casioned thereby.^^  The  fact  that  other  persons  than  plain- 
tiff have  been  injured  in  consequence  of  an  obstruction  of  a 
highway  and  that  it  is  a  public  nuisance,  does  not  preclude  a 
recovery  by  him  for  the  special  damage  he  has  suffered. 
Where  a  person  using  the  highway  is  obliged,  in  consequence 
of  a  fence  imlawfuUy  erected,  to  take  a  longer  route  or  clear 
away  snowdrifts  caused  by  the  fence,  he  may  maintain  an 
action  against  the  person  who  caused  the  obstruction  to  abate 
the  nuisance  and  to  recover  his  special  damage.^^  A  hotel 
owner  whose  business  has  been  injured  by  an  unlawful  ob- 
struction of  the  street,  by  which  travel  has  been  diverted, 
may  maintain  an  action  in  equity  to  restrain  the  continuance 

to  plaintiflf,  that  the  operation  of  the  Co.,  122  N.  Y.  17. 

trains  caused  plaintiflf  intense  mental  19.  Flynn    v.    Taylor,    26    St.    Rep. 

anxiety   and   distress,   shows   suflScient  649,  6  N.  Y.  Supp.  96. 

special    injury    to   enable    plaintiff   to  20.  Cranford    v.    Tyrell,    128    N.    Y. 

maintain    the    action    where    the    de-  343. 

murrer     admits    the    wrongful     oceu-  21.  Ackerman    v.    True,    175    N.    Y. 

pation  of  the  street.     Wilcken  v.  West  352. 

Brooklyn  R.  R.  Co.,  1  N.  Y.  Supp.  791.  22.  Wakeman  v.  Wilbur,   147  N.  Y. 

18.  Abendroth    v.    Metropolitan    Ry.  657. 
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of  the  nuisance  and  for  damages.^^  But  the  fact  that  a  per- 
son has  to  pass  over  a  highway  more  frequently  than  others 
does  not  establish  such  special  damages  as  will  authorize  a 
private  action  for  its  abatement  as  a  nuisance.^* 

4.  Individual  for  abatement  of  private  nuisance. 

A  private  action  for  corruption  of  the  air  by  offensive  odors 
can  only  be  maintained  by  one  who,  as  the  owner  of  it,  has 
some  legal  interest  as  lessee  or  otherwise  in  land,  the  enjoy- 
ment of  which  is  affected  by  the  nuisance ;  and,  if  it  appear 
that  the  property  affected  by  the  nuisance  is  owned  by  the 
wife  of  the  plaintiff,  the  plaintiff  cannot  maintain  the 
action.^s 

5.  Tenant. 

A  tenant  in  possession  of  premises  affected  by  a  nuisance 
under  a  lease  made  during  the  existence  of  the  business,  can 
maintain  an  action  to  abate  the  nuisance  and  to  recover  dam- 
ages which  he  may  have  sustained  by  reason  thereof.^^  The 
lessee  of  property  affected  by  a  nuisance  created  by  the  oper- 
ation of  an  electric  light  plant  has  a  good  cause  of  action 
against  the  operating  company  for  the  diminution  in  the 
usable  value  of  the  premises.^'^  Where  a  tenant  suffered  in- 
jury by  water  dripping  from  a.  structure  maintained  on  the 
building,  which  structure  constituted  a  public  nuisance,  it 
was  held  that  he  had  suffered  such  special  damages  as  to  en- 
title him  to  an  injunction.^^  But  a  tenant  who  takes  his  lease 
with  knowledge  of  the  existence  of  a  public  nuisance  affecting 
the  premises  cannot  recover  damages  from  the  city,  unless 
the  nuisance  was  increased  in  some  way  during  his  tenancy .^^ 
An  owner  who  leased  premises  after  the  creation  and  during 
continuance  of  an  adjacent  electric  light  plant,  which  is  a  nui- 
sance, cannot  recover  against  the  person  maintaining  such 
nuisance  the  depreciation  in  the  rental  value  of  his  premises, 

23.  Buchholz  v.  N.  Y.,  L.  E.  &  W.  R.  27.  Blye  v.  Edison  Elec.  Ilium.  Co., 
E.  Co.,  148  N.  Y.  640.                                    Ill  App.  Div.  170,  97  N.  Y.  Supp.  592; 

24.  Wakeman    v.    Wilbur,    4    N.    Y.       aff'd,  188  N.  Y.  582. 

Supp.  938,  21  St.  Rep.  556.  28.  Buskirk  v.  O.  J.  Gude  Co.,   100 

25.  Kavanaugh  v.  Barber,  131  N.  Y.       ^.  Y.  Supp.  777. 

211,  43  St.  Rep.  283.  29.  Yoos   v.    City    of    Rochester,    92 

26.  Bly  V.  Edison  Elec.  Ilium.  Co.,  Hun,  481,  36  N.  Y.  Supp.  1072,  72  St. 
172  N.  Y.  1;  Darr  v.  Cohen,  94  Misc.  Rep.  412;  appeal  dismissed,  159  N.  Y. 
471,  158  N.  Y.  Supp.  324.  541. 
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but  the  right  of  action  exists  in  favor  of  the  tenant,  where 
the  injury  is  to  the  enjoyment  and  occupation  of  the  premises 
and  not  to  the  permanent  structure  of  the  building.^"  A  ten- 
ant on  the  third  story  of  a  building  may  maintain  an  action 
to  obtain  the  removal  of  a  structure  of  iron  work  and  glass 
extending  six  feet  from  the  building  into  the  sidewalk  used 
by  passers-by  and  those  seeking  entrance  to  plaintitf 's  prem- 
ises and  which  was  unincumbered  when  plaintiff's  tenancy 
commenced.^^ 

6.  Heirs  and  representatives. 

The  heirs  of  a  co-owner  of  property,  who  died  after  the 
construction  of  the  railroad,  the  maintenance  of  which  as  a 
nuisance  is  sought  to  be  enjoined,  have  an  interest  in  the  sub- 
ject-matter of  the  action  and  are  proper  parties  plaintiff. 
The  administratrix  of  the  deceased  co-owner  is  a  proper 
plaintiff,  as  she  is  entitled  to  the  damages  that  had  accrued 
at  the  time  of  his  death.^^  A  complaint  by  plaintiff  indi- 
vidually and  as  executrix  of  her  deceased  husband,  of  whose 
estate  she  was  the  sole  beneficiary,  alleging  that  the  defend- 
ant village  in  the  lifetime  of  plaintiff's  husband  had  con- 
structed and  has  since  maintained  a  sewer  upon  premises 
above  those  of  plaintiff  on  a  stream  of  pure  and  wholesome 
water  into  which  defendant  discharged  the  sewage  in  close 
proximity  to  plaintiff's  residence  during  the  ownership  of 
both  her  husband  and  of  herself,  giving  rise  to  noxious  odors, 
gasses,  etc.,  constituting  a  nuisance;  that  plaintiff,  and  her 
husband  during  his  lifetime,  suffered,  and  plaintiff  still  suf- 
fers, great  inconvenience  and  damage  by  reason  of  said  nui- 
sance and  that  the  premises  have  thus  been  rendered  of  little 
or  no  value,  etc.,  is  not  subject  to  a  demurrer  on  the  ground 
that  causes  of  action  have  been  improperly  united  in  that  no 
alleged  cause  of  action  stated  as  residing  in  plaintiff  in  her 
individual  capacity  can  be  joined  with  any  alleged  cause  of 
action  in  her  representative  capacity.^^ 

7.  Prior  owner  of  premises. 

It  has  been  held,  that,  where,  pending  an  action  for  dam- 
ages to  premises  caused  by  a  nuisance,  the  owner  sells  and 

30.  Miller  v.  Edison  Electric  Ilium.  32.  Shepard  v.  Manhattan  Ry.  Co.,  5 
Co.,  184  N.  y.  17,  35  Civ.  Pro.  R.  246.  N.  Y.  Supp.  189. 

31.  Levy  v.  Murray,  56  Misc.  354,  33.  Gould  v.  Village  of  Fredonia, 
106  N.  Y.  Supp.  689.  104  Misc.  270,  171  N.  Y.  Supp.  949. 


NUISANCE.  2521 

conveys  the  premises,  he  may  still  have  judgment  for  such 
damages,  since  it  will  be  presumed  that  the  question  of  the 
nuisance  affected  the  price  received  to  the  extent  of  the  dam- 
ages recovered.^*  But  it  has  been  held  that  when,  after  bring- 
ing the  action,  the  plaintiff  parted  with  his  title  to  the  prop- 
erty, and  it  did  not  appear  that  he  reserved  his  claim,  because 
of  the  injury  to  the  fee  by, the  nuisance,  he  could  not  main- 
tain the  action.^'' 

8.  Joinder  of  plaintiffs. 

Where  several  persons  are  affected  by  a  nuisance  they  may 
join  as  plaintiffs  in  a  suit  to  restrain  it.^^  The  lessee  of  a 
store  may  join  his  lessor  as  plaintiff  in  an  action  to  restrain 
as  a  nuisance  a  show  case  placed  on  the  sidewalk  by  his 
neighbor  so  as  to  exclude  the  light  from  his  windows.^'  Or, 
where  the  question  is  one  of  general  interest,  or  the  parties 
are  numerous,  one  may  sue  for  all.^^ 

G.  Parties  defendant. 

An  action  may  be  prosecuted  against  any  tenant  for  life 
or  years  and  the  assignee  of  either,  and  also  against  co- 
tenants  and  guardians.^^  It  is  not  necessary  to  allege  that 
the  person  maintaining  the  nuisance  is  a  tenant  of  the  free- 
hold on  which  it  is  maintained.^**  In  an  equitable  action  to 
enjoin  the  keeping  of  bees  on  adjoining  premises  as  a  nui- 
sance, the  owner  of  the  fee  of  such  premises  is  not  a  neces- 
sary party.*^ 

H.  Demand  for  abatement. 

If  the  defendant  did  not  himself  create  the  nuisance  in 
question,  it  may  be  necessary  to  charge  him  with  notice  there- 
of before  he  becomes  liable  for  its  maintenance.*^     But  the 

34.  Demby  v.  City  of  Kingston,  14  39.  Purton  v.  Watson,  19  St.  Rep.  6, 
N.  y.  Supp.  601.  2  N.  Y.  Supp.  661. 

35.  Filson  v.  Crawford,  5  N.  Y.  40.  Horton  v.  Brownaey,  10  St.  Kep. 
Supp.  882.  800. 

36.  Greer  v.  Smith,  155  App.  Div.  41.  Olmstead  v.  Kich,  6  N.  Y.  Supp. 
420,  422,  140  N.  Y.  Supp.  43.  826. 

37.  Hallock  v.  Scheyer,  33  Hun,  111.  42.  Hubbard    v.    Ruaaell,    24    Barb, 

38.  Astor  V.  N.  Y.  Arcade  R.  R.  Co.,  404,  supra;  Miller  v.  Church,  5  Hun, 
3  St.  Rep.  188;  Wetmore  v.  Story,  22  342;  Conhocton  Stone  Road  v.  Buffalo, 
Barb.  414;   Hess  v.  B.  &  N.  F.  R.  R.  etc.,  R.  R.  Co.,  51  N.  Y.  573. 

Co.,  29  Barb.  391;  Hutchins  v.  Smith,  See,  supra.  Art.  II-B.    Grantee  after 

63  Barb.  251.  creation  of  nuisance. 
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creator  of  the  nuisance  is  not  entitled  to  any  notiee.^^  A  nui- 
sance may  be  directed  to  be  abated  without  previous  notice, 
where  the  owner  is  continuously  using  it.'**  No  request  to 
abate  a  nuisance  is  necessary  to  entitle  the  plaintiff  to  sue  to 
restrain  its  continuance  and  for  damages  sustained  thereby.'*^ 

I.  Complaint. 
1.  General  contents. 

The  complaint  in  an  action  for  nuisance  need  not  allege 
negligence.*^  In  an  action  for  injury  to  plaintiff's  land  by  an 
erection  on  land  in  possession  of  defendants,  the  complaint 
should  aver  that  plaintiff  was  the  owner  of  the  freehold  af- 
fected by  the  nuisance  when  the  acts  were  committed,  and  that 
defendants  were  tenants  of  the  freehold  on  which  the  nui- 
sance is  erected.*'^  The  title  of  the  defendant  to  the  property 
need  not  be  alleged,  but  enough  must  be  stated  to  show  that 
he  is  liable  for  the  existence  of  the  nuisance.** 

Where  the  allegations  of  a  complaint  are  appropriate  to 
obtain  such  relief  as  the  plaintiff  and  abutting  owner  is  en- 
titled to  for  encroachment  by  an  adjacent  owner  upon  the 
public  highway,  which  specially  affects  the  value  of  his  prop- 
erty, the  trial  court  has  no  power  to  limit  or  restrict  his  re- 
covery or  cause  of  action  by  requiring  an  election  whether 

43.  Finkelstein  v.  Huner,  77  App.  manner  as  to  render  it  a  nuisance, 
Div.  424,  79  N.  Y.  Supp.  334;  afi'd,  179  held,  that  it  was  unnecessary  to  al- 
N.  y.  548.  lege  that  the   person  maintaining  the 

44.  People  v.  Pelton,  36  App.  Div.  nuisance  was  a  tenant  of  a  freehold 
450,  55  N.  Y.  Supp.  825;  affirmed  with-  interest  in  the  land  upon  which  it 
out  opinion,  159  N.  Y.  537.  was    maintained;    an    allegation    that 

45.  Finkelstein  v.  Huner,  77  App.  the  person  acted  with  consent  of  the 
Div.  424,  79  N.  Y.  Supp.  334;  aff'd,  owner  is  sufficient.  Horton  v.  Brown- 
179  N.  Y.  548;  Brown  v.  Cayuga,  sey,  10  St.  Rep.  800.  A  complaint  in 
etc.,  E.  R.  Co.,  12  N.  Y.  486.  But  an  action  for  injuries  caused  hy  fall- 
see  Wenzlick  v.  McCotter,  87  N.  Y.  ing  over  an  obstruction  on  a  sidewalk 
122.  in  front  of  the  premises  of  one  of  the 

46.  Orvis  v.  Elmira,  C.  &  N.  R.  R.  defendants  alleged  that  defendants  had 
Co.,  17  App.  Div.  187,  45  N.  Y.  Supp.  for  a  long  time  wrongfully,  ncgligent- 
367;  affirmed  without  opinion,  172  N.  ly  and  carelessly  caused  or  permitted 
Y.  656.  such  obstruction  to  remain  there,  held, 

47.  Ellsworth  v.  Putnam,  16  Barb.  that  the  word  "permitted"  was  used 
565.  in  the  sense  of  giving  permission  and 

48.  Chipman  v.  Palmer,  77  N.  Y.  51.       that     the     complaint    was     sufficient. 
Consent  of  owner. — ^In  an  action  to      Coon  v.   Froment,  25  App.   Div.  250, 

recover  damages  for  the  alleged  main-      49  N.  Y.  Supp.  305. 
taining   of  a   livery  stable  in   such   a 
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plaintiff  shall  proceed  upon  the  theory  of  a  nuisance  or  of 
continuing  trespass,  and  if  the  complaint  states  a  cause  of  ac- 
tion, the  ruling  in  that  respect  is  reversible  error.*^ 

A  complaint  which  merely  alleges  that  defendant  had 
caused  to  be  made,  and  had  maintained  an  opening  in  a  side- 
'walk,  without  alleging  that  it  was  wrongfully  or  unlawfully 
made  or  maintained,  or  stating  facts  from  which  such  wrong- 
ful or  unlawful  construction  or  maintenance  could  be  inferred, 
does  not  state  a  cause  action  for  nuisance."" 

A  declaration  in  an  action  of  nuisance  for  obstructing  the 
plaintiff's  right  of  way  must  aver  that  the  obstruction  was 
erected  on  the  way.  In  an  action  for  nuisance,  it  is  sufficient 
to  show  that  the  property  has  been  rendered  less  valuable  for 
the  pui-poses  to  which  the  owner  has  seen  fit  to  devote  it.^^ 

As  under  a  complaint  alleging  in  substance  that  the  defend- 
ant maintains  a  bowling  alley  causing  great  noise  whereby 
the  enjoyment  by  the  plaintiff  of  his  premises  is  materially 
impaired  and  demanding  a  perpetual  injunction,  the  plaintiff 
may  prove  facts  which  will  entitle  him  to  equitable  relief,  and 
the  court  should  not  determine  upon  demurrer  that  equitable 
relief  is  not  warranted.^^ 

2.  Allegations  of  damage. 

In  actions  for  private  nuisance  all  the  damages  which 
naturally  and  probably  result  may  be  recovered,  whether 
specially  alleged  or  not.^^  The  allegation  in  a  complaint,  in 
an  action  for  damages  by  reason  of  defendant's  not  keeping 
his  privies  £ind  drains  in  repair,  that  the  use  of  plaintiff's 
cellars  and  the  letting  thereof  were  prevented  by  the  unlaw- 
ful act  of  the  defendant,  is  sufficient  to  authorize  the  ad- 
mission of  evidence  of  the  rental  value  to  show  the  damage 
done,  without  alleging  special  damage."*  Evidence  that  plain- 
tiff became  deaf  in  consequence  of  an  explosion,  being  an 
item  of  special  damage  is  not  ^.dmissible  under  an  allegation 
of  the  complaint  that  she  "  received  great  and  permanent 
injury  and  was  made  sick,  sore,  lame  and  disabled  for  a  long 

49.  Ackennan    v.    True,    175   N.    Y.  See  6  Barb.  613. 

353.  52.  Pape    v.    Pratt    Institute,     127 

60.  Ennis    v.   Myers,   29    App.    Div.  App.  Div.  147,  111  N.  Y.  Supp.  354. 

382,  51  N.  Y.  Supp.  550.  53.  Panton    v.    Holland,    17    Johns. 

51.  First  Baptist   Church  v.   Schen-  92;   Lasala  v.  Holbrook,  4  Paige,  169. 

ectady  &  Troy  R.  R.  Co.,  5  Barb.  79.  54.  Jutte  v.  Hughes,  67  N.  Y.  267. 
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period  of  time.^^  The  complaint  of  an  owner  abutting  the 
street,  who  has  an  easement  and  not  a  fee  in  the  street, 
against  a  street  railway  company  for  laying  its  track  so 
near  the  sidewalk  as  not  to  leave  a  space  sufficient  for 
vehicles  to  stand,  thereby  incommoding  him  and  his  family, 
and  depreciating  the  rental  value  of  his  premises,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.^^ 

3.  Amendment. 

When  the  complaint  in  an  action  to  abate  a  nuisance,  con- 
sisting of  structures  encroaching  on  a  city  street,  seeks  only 
the  removal  of  so  much  of  the  encroachment  as  extends  be- 
yond the  stoop  line,  the  court  at  the  close  of  the  trial  should 
not  permit  an  amendment  so  as  to  include  the  structures 
within  the  stoop  line  among  those  sought  to  be  removed. 
Such  amendment  in  effect  incorporates  a  new  cause  of 
action.^^ 

4.  Variance. 

Where  an  action  against  landlord  and  his  tenant  for  in- 
juries sustained  by  a  pedestrian,  who  fell  into  a  cellarway 
while  it  was  uncovered,  was  tried  and  submitted  to  the  jury, 
and  on  the  theory  that  the  cellarway  was  a  nuisance,  plaintiff 
could  not  recover  on  the  theory  that  the  tenant  was  negligent, 
even  though  the  evidence  might  sustain  such  finding.^®  Where 
the  complaint  in  an  action  to  enjoin  a  newspaper  from  ob- 
structing access  to  the  plaintiff's  premises  by  causing  crowds 
of  people  to  gather  to  witness  an  ' '  automatic  baseball  playo- 
graph  "  displayed  by  the  defendant  is  limited  to  the  specific 
acts  charged,  the  court  should  not  base  an  injunction  upon 
the  subsequent  act  of  the  defendant  in  displaying  stereopticon 
views  relating  to  the  European  war,  there  being  no  amend- 
ment of  the  complaint  at  trial.^® 

66.  Cibulski  v.  Hutton,  47  App.  Div.  Co.,  47  App.  Div.  410,  62  N.  Y.  Supp. 

107,  62  N.  Y.  Supp.  166.  297,   it  was  held  that  where  an   alle- 

66.  Kellinger    v.     Forty-second     St.,  gation  of  the  complaint  might  be  con- 

etc,  E.  E.  Co.,  50  N.  Y.  206.  strued   as  for  negligence  or  nuisance, 

57.  City   of   New   York   v.   Knicker-  and   no   motion   was   made   to   require 

bocker  Trust  Co.,   121   App.   Div.  740,  plaintiff  to  elect  upon  which  theory  he 

106  N.  Y.  Supp.  506.  would  proceed,  that  plaintiif  was  en- 

68.  Opper  v.  Davega,  116  App.  Dir.  titled  to  recover  upon  either  theory. 
268,  101  N.  Y.  Supp.  621.  69.  Shaw's    Jewelry    Shop,    Inc.    v. 

Both    nuisance    and    negligence. — In  New  York  Herald  Co.,   170  App.  Div. 

Wittleder   v.    Citizens    Electric   Ilium.  504,  156  N.  Y.  Supp.  651. 
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5.  Form  of  complaint  for  offensive  sewer. 
SUPREME  COURT— Ulster  County. 


Patrick  Furlong 

vs. 

William  H.  Townsend. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court :  That  he  now  is  and  for  many  years  h£is  been  the  owner 
and  in  the  occupancy  of  the  following  described  premises,  to  wit : 
(Here  insert  description.)  That  the  defendant  has  for  many  years 
occupied  the  lot  adjoining  the  plaintiff's  premises  on  the  north  and 
has  constructed  a  drain  or  sewer  from  the  house  so  occupied  by  him, 
which  discharges  on  plaintiff's  premises;  that  the  sewage  thus  dis- 
charged from  defendant's  house  through  such  sewer  emits  foul  and 
offensive  odors  and  injuriously  affects  the  health  of  this  plaintiff  and 
his  family ;  that  this  plaintiff  has  caused  a  request  of  the  defendant  to 
be  made  that  he  disuse  said  sewer  and  that  he  discharge  the  sewage 
from  his  house  elsewhere,  but  that  the  defendant,  disregarding  said 
request,  continues  to  discharge  the  foul  and  offensive  accumulations 
of  his  house  on  the  plaintiff's  lands;  that  by  reason  of  the  premised 
this  plaintiff  has  sustained  large  damages,  and  his  own  residence  has 
been  made  an  unfit  and  unwholesome  dwelling  place  for  himself  and 
his  family  and  so  continues  to  be.  Wherefore,  this  plaintiff  prays 
judgment  that  the  defendant  be  compelled  to  remove  said  sewer  and 
•  to  discharge  the  sewa-ge  from  his  house  elsewhere  and  where  it  will  not 
be  a  nuisance  J:o' this  plaintiff  and  his  family,  and  that  this  plaintiff 
may  also  have  judgment  for  his  damages  so  by  him  sustained  as  afore- 
said, with  costs,  and  for  such  further  or  other  relief  as  this  court  may 
deem  proper  and  just. 

CHAS.  A.  &  E.  FOWLER, 
Plaintiff's  Attorneys. 

6.  Form  of  complaint  asking  injunction  against  gas  honse. 
SUPREME  COURT— Orange  County. 


Margaret  Bohan 

vs.  !■  122  N.  Y.  18. 

The  Port  Jervis  Gas  Light  Company. 


The  plaintiff,  by  this  her  complaint  in  the  above-entitled  action, 
alleges : 

1.  That  at  the  time  and  times  hereinafter  set  forth,  the  defendant 
was  and  still  is  a  domestic  corporation  duly  created  and  incorporated 
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as  such  under  and  pursuant  to  the  Laws  of  the  State  of  New  York 
residing  and  transacting  business  as  such  at  Port  Jervis,  Orange 
county,  N.  Y. 

2.  That  at  the  time  and  times  hereinafter  set  forth  the  plaintiff 
was  and  still  is  the  owner  of  the  freehold  situated  on  the  east  side 
of  Brown  street,  in  the  village  of  Port  Jervis,  Orange  county,  N.  Y., 
known  and  designated  on  the  map  of  said  village  as  Lot  No.  162, 
which  said  premises  were  at  the  time  and  times  hereinafter  set  forth 
and  still  are  used  and  occupied  by  the  plaintiff  as  a  dwelling. 

3.  Upon  information  and  belief  that  at  the  time  and  times  herein- 
after set  forth  the  defendant  was  and  still  is  tenant  of  the  freehold 
situated  on  said  Brown  street  in  said  village  of  Port  Jervis,  adjoining 
the  said  described  premises  of  the  plaintiff  upon  which  the  defendant 
has  for  several  years  past  and  still  does  manufacture  gas  and  for 
such  purposes  has  erected  and  maintained  and  still  maintains  upon 
its  said  described  premises  in  close  proximity  to  said  described  prem- 
ises of  the  plaintiff,  a  gas  house,  tanks  and  all  appurtenances  thereto 
for  the  manufacture  of  said  gas. 

4.  That  about  the  year  1880  the  defendant  erected  a  new  tank  for 
the  purposes  of  its  said  gas  works  upon  its  .said  premises,  the  southern 
side  or  end  of  which  was  placed  and  now  stands  within  a  few  feet  of 
plaintiff's  said  premises. 

5.  That  about  the  year  1880,  the  defendant  began  and  ever  since 
has  and  still  does  manufacture  its  said  gas  at  its  said  works  from  a 
certain  kind  of  oil  called  naphtha,  and  that  said  tank  erected  near 
plaintiff's  said  premises  as  aforesaid  was  and  is  used  to  store  and 
contain  said  naptha  for  the  purposes  aforesaid. 

6.  That  said  naphtha  is  a  penetrating,  offensive,  noxious,  unhealthy 
and  sickening  mineral  substance  and  destrictive  to  the  health  and 
comfort  of  those  required  to  be  and  remain  in  close  proximity  to  it. 

7.  That  said  tank  was  erected  and  is  maintained  in  a  negligent 
and  unskillful  manner  and  by  reason  of  the  negligence  and  want  of 
care  upon  the  part  of  the  defendant  in  the  construction,  use  of  and 
maintenance  of  said  tank,  and  its  said  works,  the  odor,  injury  and 
damage  hereinafter  set  forth  resulted  to  the  plaintiff  and  her  said 
property,  and  also  by  reason  of  the  erection  and  use  of  said  tank  and 
said  works  of  the  defendant  as  aforesaid  and  the  negligent  and  un- 
skillful manufacture  of  gas  from  naphtha  as  aforesaid  the  defendant 
has,  during  the  time  and  times  aforesaid,  to  wit:  since  about  August 
].sti  1880,  and  still  does  maintain  a  nuisance  especially  injurious  to 
the  comfort  and  enjoyment  of  the  plaintiff  and  her  family  and  also 
especially  injurious  to  the  rental  value  of  said  premises  of  the  plain- 
tiff, as  by  reason  thereof  the  plaintiff  and  her  said  family  have  since 
said  time  and  still  do  suffer  great  annoyance,  discomfort  and  ill- 
health  from  the  offensive,  noxious,  unhealthy  and  sickening  odor  of 
said  naphtha  and  also  by  reason  thereof  the  plaintiff  has  since  said 
time  and  still  does  suffer  loss  and  damage  to  her  said  property  as  the 
same  has  not  during  the  said  time  and  has  no  rental  value  whatever, 
and  is  by  reason  of  said  nuisance  rendered  useless  and  valueless  to 
the  damage  of  the  plaintiff  of  the  sum  of  $3,000. 
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Wherefore,  the  plaintiff  demands: 

1.  Judgment  against  the  defendant  for  the  said  sum  of  $3,000 
with  costs. 

2.  That  the  defendant  be  enjoined  from  continuing  its  said  nui- 
sance and  damage  to  the  property  and  comfort  of  the  plaintiff. 

3.  That  the  plaintiff  have  such  other  and  further  order  or  relief  or 
both  as  shall  be  just,  equitable  and  proper  to  be  granted  herein. 

T.  J.  &  J.  W.  LYON, 
Attorneys  for  Plaintiff. 

7.  Form  of  complaint  for  obstructing  highway. 
SUPREME  COURT— Delaware  County. 


Abijah  Wakeman 

vs.  \- 147  N.  Y.  664. 

Sylvia  Wilbub  and  Jacob  Wilbur. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  that 
the  plaintiff  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  was  and  from  thence  hitherto  has  been 
and  still  is  lawfully  seized  of  an  estate  in  fee  simple  in  and  to  a  farm 
situate  in  the  town  of  Walton  in  said  county  of  Delaware,  being  a  part 
of  lot  174,  Rapelyea's  Patent,  consisting  of  200  acres  of  land  more  or 
less;  that  during  the  time  above  mentioned  and  for  more  than  thirty 
years  prior  thereto  has  been  and  now  is  in  actual  possession  of  said 
property  carrying  on  the  business  of  farming  and  lumbering. 

That  there  is  and  for  more  than  thirty  years  prior  to  the  com- 
mencement of  this  action  has  been  a  public  highway  leading  from  the 
plaintiff's  farm  to  the  village  of  Walton,  which  has  been  during  that 
time  assessed  in  all  respects  as  a  public  highway  and  to  the  time  of 
the  commission  of  the  wrongful  acts  hereinafter  alleged,  traveled  by 
this  plaintiff  freely  and  at  all  times  and  by  him  used  in  drawing  wood, 
lumber,  logs,  hay  and  other  produce  to  market,  it  being  the  only 
direct  road  to  the  village  of  Walton  and  the  railroad. 

That  the  defendants  are  in  possession  of  a  farm  lying  between  the 
said  lands  of  the  plaintiff  and  the  said  village  of  Walton,  through 
which  the  said  highway  passes;  and  that  for  more  than  thirty  years 
prior  to  the  said  wrongful  acts  the  lands  adjoining  the  said  highway 
through  the  said  farm  of  the  defendants  for  a  rod  and  a  half  on  each 
side  thereof  were  uninclosed  and  were  dedicated  by  the  grantor  of 
the  defendants  to  public  use. 

That  on  or  about  the  1st  day  of  April,  1882,  and  at  other  times 
thereafter  and  while  the  plaintiff  was  entitled  to  a  free  and  uninter- 
rupted use  of  said  road,  the  defendants,  well  knowing  the  premises 
and  with  intent  to  hinder  and  delay  and  injure  this  plaintiff  and  to 
prevent  him  from  traveling  on  or  along  the  said  highway  or  using 
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it  in  drawing  wood,  lumber  and  other  material  to  market  as  he  law- 
fully might,  wrongfully  put  up  or  caused  to  be  put  up  and  erected  a 
certain  fence  in  the  said  highway  opposite  to  their  said  lands  and 
has  kept  and  continued  the  same,  thereby  obbstructed  the  said  high- 
way and  prevented  the  free  and  uninterrupted  use  of  the  same,  and 
that  said  fence  during  the  winter  season  causes  the  snow  to  drift  and 
fill  the  said  road  and  renders  it  at  all  times  unsafe  and  a  portion  of 
the  time  absolutely  impassable. 

That  by  reason  of  said  obstruction,  said  plaintiff  has  not  only  been 
greatly  inconvenienced  and  annoyed  but  has  been  hindered  and  pre- 
vented from  using  and  traveling  the  said  road  as  during  all  the  time 
he  otherwise  would  and  of  right  ought  to  have  privilege  of  doing,  and 
has  been  deprived  of  the  profits,  benefits  and  advantages  that  he 
might  have  made  and  received  by  using  and  traveling  the  same,  and 
has  been  obliged  to  spend  much  time,  to  wit,  at  least  thirty  days,  in 
shoveling  the  snow  and  making  roads  around  said  obstructions  and 
has  been  thereby  hindered  and  delayed  and  obliged  to  spend  large 
sums  of  money  in  drawing  logs,  wood  and  lumber  and  other  material 
around  said  obstructions,  and  was  actually  prevented  from  drawing 
large  quantities  of  wood  and  lumber,  to  wit,  about  100  cords  of  wood 
and  30,000  feet  of  lumber,  and  delivering  the  same  to  customers  and 
parties  in  the  village  of  Walton,  whereby  he  lost  the  opportunity  of 
selling  and  it  greatly  deteriorated  upon  his  hands. 

And  plaintiff  further  alleges  that  on  several  occasions  when  law- 
fully driving  along  said  road,  his  load  was,  without  fault  or  negli- 
gence on  his  part,  overturned  by  the  said  fence,  his  sleigh  and  harness 
broken  and  his  team  injured,  and  said  plaintiff  has  been  otherwise 
greatly  damaged  by  the  building  and  maintaining  of  the  said  obstruc- 
tions amounting  in  the  aggregate  to  the  sum  of  $200. 

And  plaintiff  further  alleges  that  he  now  has  200  cords  of  wood 
and  300,000  feet  of  lumber  to  draw  from  his  farm  and  deliver  to  cus- 
tomers and  parties  in  the  village  of  Walton ;  that  if  the  defendants 
axe  permitted  to  keep  up  and  continue  the  said  fence  said  plaintiff 
will  be  obliged  to  draw  the  same  around  said  obstruction  and  by  a 
circuitous  and  inconvenient  way  and  at  a  great  and  additional  ex- 
pense. 

Plaintiff  further  alleges  that  on  or  about  the  15th  day  of  Decem- 
ber, 1885,  he  was  obliged,  in  order  to  pass,  to  take  down  and  remove 
a  portion  of  said  fence  as  he  lawfully  might;  that  the  defendants 
immediately  thereafter  rebuilt  said  fence  in  the  said  highway  and  so 
as  to  obstruct  the  same  and  to  hinder  and  prevent  its  use  by  this 
plaintiff,  and  threatened  the  plaintiff  if  he  again  interfered  with  said 
obstruction,  and  has  prevented  the  plaintiff  from  removing  the  same. 
That  prior  to  this  action,  said  plaintiff  demanded  that  they  remove 
said  fence,  which  the  defendants  refused  to  do,  claiming  they  had  the 
right  to  build  the  said  fence  and  threatened  to  continue  the  same. 

Wherefore,  plaintiff  demands  judgment  that  the  said  fence  be  re- 
moved and  said  defendants  required  to  restore  said  road  to  its  former 
condition  and  as  it  was  used  for  more  than  tM^enty  years  before  the 
erection  of  said  fence,  and  that  the  defendants  and  each  of  them  be 
perpetually  enjoined  from  obstructing  the  said  highway  or  interfering 
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with  the  plaintiff's  rights  therein,  and  that  the  plaintiff  recover  of  the 
defendants  the  sum  of  $200  damages  sustained  by  the  plaintiff  on 
account  of  said  obstruction,  and  the  costs  of  this  action. 

PANCHER  &  SEWALL, 
Plaintiff's  Attorneys. 

8.  Form  of  complaint  for  obstructing  sidewalk. 
SUPERIOR  COURT  OP  THE  CITY  OP  NEW  YORK. 


Lawrencb  J.  Callanan  and  James  A. 
Kemp 

vs. 
George  P.  Oilman. 


107  N.  Y.  360. 


The  complaint  of  the  plaintiffs  respectfully  shows: 

That  the  plaintiffs  are  copartners  doing  business  as  such  under  the 
firm  name  of  Callanan  &  Kemp,  at  the  store  now  known  by  the  num- 
ber 41  Vesey  street,  in  the  city  of  New  York,  which  said  store,  begin- 
ning about  125  feet  west  of  Church  street,  has  a  frontage  on  the  south 
side  of  Vesey  street  of  thirty-two  feet  and  six  inches,  and  extends  in 
depth  eighty-one  feet,  being  haK  the  distance  between  Vesey  and  Pul- 
ton streets,  and  is  five  stories  in  height,  and  was  built  during  the  year 
1882,  expressly  for  the  plaintiffs  and  expressly  adapted  to  and  for 
the  accommodation  of  their  business  by  Mr.  Callanan,  one  of  the  plain- 
tiffs, who  is  the  owner  of  said  premises,  and  has  leased  the  same  to 
the  plaintiffs,  for  the  purpose  of  transacting  their  business  for  a  term 
ending  May  1st,  1884,  with  the  privilege  of  renewal. 

That  for  about  forty  years  prior  to  the  erection  of  said  store  build- 
ing, the  plaintiffs  and  their  predecessors  in  business  have  carried  on 
at  the  same  stand,  but  in  a  building  of  somewhat  less  capacity,  a 
wholesale  and  retail  grocery  business,  in  which  they  invested  large 
capital,  and  which  business  they  still  continue  at  the  said  new  build- 
ing, and  said  plaintiffs  and  their  said  store  and  business  were,  during 
said  period,  and  now  are  well  known  in  the  city  of  New  York  and 
elsewhere,  and  said  plaintiffs  had  and  stiU  have  numerous  patrons 
and  customers,  by  far  the  large  portion  of  whom  have  been  accus- 
tomed to  come,  and  still  come,  to  said  store  along  the  southerly  side- 
walk of  Vesey  street  from  the  direction  of  Church  street  and  Broad- 
way, and  return  in  the  same  way. 

That  during  all  the  time  of  plaintiffs'  occupation  of  said  store  and 
premises  until  the  acts  herein  complained  of,  plaintiffs  and  their  em- 
ployees, patrons  and  customers  have  enjoyed  free  and  uninterrupted 
use  of  said  passage  along  the  sidewalk  of  Vesey  street,  which,  from 
before  the  occupation  by  these  plaintiffs  of  said  premises,  was  and  still 
is  a  public  street  of  the  city  of  New  York,  almost  wholly  devoted  to 
business,  upon  and  along  the  sidewalks  of  which  these  plaintiffs  and 
their  employees  and  patrons  and  all  persons  complained  of  could 
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freely  and  uninterruptedly  pass  and  repass  without  hindrance  or  ob- 
struction by  any  one. 

That  by  reason  of  the  premises,  said  store  and  the  lease  thereof  to 
the  plaintiffs  was  and,  but  for  the  acts  of  the  defendant  herein  com- 
plained of,  still  is  of  great  value  to  the  plaintiffs. 

That  defendant,  well  knowing  the  premises,  and  with  intent  to  in- 
jure the  plaintiffs  and  their  said  business,  caused  to  be  constructed 
a  plank  bridge  or  way,  of  the  width  of  three  feet  and  about  sixteen 
inches  in  length,  which  he  placed  or  caused  to  be  placed  over  and 
across  the  southerly  sidewafik  of  said  Vesey  street,  supporting  one 
end  thereof  at  the  stoop  line  of  the  premises  Nos.  35  and  37  Vesey 
street  at  a  distance  of  about  thirty-five  feet  from  the  easterly  line  of 
plaintiffs '  said  store  at  an  elevation  above  the  sidewalk  of  fully  twelve 
inches,  and  resting  the  other  end  on  the  roadway  of  said  Vesey  street 
on  a  wooden  horse  or  rest,  so  that  at  the  curb  side  planking  is  elevated 
above  the  sidewalk  fully  two  and  one-half  feet,  so  forming  a  continu- 
ous way  or  bridge  from  the  store  Nos.  36  and  37  Vesey  street  to  the 
roadway  of  said  Vesey  street  directly  across  and  wholly  obstructing 
the  sidewalk,  and  preventing  the  plaintiffs  and  their  employees  or 
patrons  and  all  persons  from  passing  and  repassing  along  said  side- 
walk to  and  from  Church  street,  and  to  and  from  plaintiffs'  said  store 
to  the  detriment  and  great  injury  of  plaintiffs  and  their  said  business. 

That  said  defendant  and  his  agents  and  servants  have,  contrary  to 
law  and  the  ordinances  of  the  city  of  New  York,  maintained  and  kept 
the  said  obstruction  at  said  place  day  after  day,  and  every  day  now 
for  more  than  six  months  next  preceding  the  commencement  of  this 
action  from  three  to  five  hours  each  day,  and  on  an  average  of  fully 
four  hours  each  day,  during  the  business  hours  of  the  day,  and  not- 
withstanding the  defendant  has  been  often  requested  to  remove  the 
same  and  to  cease  to  maintain  the  same,  he,  said  defendant,  refuses 
to  discontinue  the  said  obstruction  or  to  remove  the  same,  to  the  great 
and  irreparable  injury  of  these  plaintiffs. 

That  the  obstruction  aforesaid,  maintained  contrary  to  law  and 
threatened  to  be  continued  by  said  defendant,  is  a  public  nuisance, 
of  special  injury  to  plaintiffs,  and  plaintiffs  have,  as  they  are  informed 
and  advised,  no  adequate  remedy  at  law  therefor. 

That  unless  the  defendant  and  his  servants  and  employees  be  re- 
strained by  an  injunction  order  of  this  court,  the  plaintiffs  can  only 
obtain  compensation  for  the  damages  suft'ered  by  them  by  commenc- 
ing actions  for  each  renewal  of  the  nuisance,  which  would  cause  a 
multiplicity  of  actions,  and  while  the  injury  to  plaintiffs  caused  by 
the  said  nuisance  is  great  and  irreparable,  and  if  not  prevented  will 
increase  with  each  renewal,  it  is  incapable  of  exact  measurement  in 
damages  and  cannot  be  adequately  compensated  in  money. 

Wherefore,  the  plaintiffs  demand  judgment  that  the  defendant,  his 
agents,  servants  and  employees  be  restrained  by  an  injunction  order 
of  this  court  from  obstructing  the  southerly  side  of  Vesey  street  in 
front  of  the  premises  Nos.  35  and  37  Vesey  street  by  any  plank  way 
or  bridge  or  other  obstruction  elevated  above  the  sidewalk  and  reach- 
ing from  said  store  or  from  the  stoop  line  in  front  of  said  store  to 
the  roadway  of  said  Vesey  street,  or  from  hindering  or  preventing 
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the  plaintiffs  or  their  employees,  servants,  customers  and  patrons  from 
the  free  and  unobstructed  use  or  passage  of  and  along  the  sidewalk 
of  said  Vesey  street  in  front  of  said  premises  Nos.  35  and  37  Vesey 
street,  by  any  like  obstruction,  and  that  they  may  have  such  injunction 
during  the  pendency  of  this  action,  with  such  other  and  further  relief 
in  the  premises  as  may  seem  proper  and  in  accordance  with  equity, 
with  costs.  EDWIN  M.  WIGHT, 

Plaintiffs'  Attorney. 

9.  Form  of  complaint  for  burning  soft  coal. 

SUPBEME  COURT— Saratoga  County. 


Richard  H.  McCarthy, 

Plaintiff, 
vs. 
Natural  Carbonic  Gas  Co., 

Defendant. 


1-  189  N.  Y.  40. 


The  plaintiff  above  named  complaining  of  the  defendant  alleges : 

1st.  That  the  plaintiff  is,  and  at  all  the  times  hereafter  mentioned 
and  for  upwards  of  four  yeaxs  last  past  has  been,  the  tenant  and  occu- 
pant of  a  certain  lot  of  land  and  frame  dwelling  house  thereon,  situate 
on  such  Broadway,  in  the  village  of  Saratoga  Springs,  in  the  county 
of  Saratoga,  N.  Y.,  said  dwelling  house  being  commonly  known  as  the 
"Anna  Therese." 

2d.  Upon  information  and  belief  that  at  all  the  times  hereafter 
mentioned  defendant  was  and  now  is  a  foreign  corporation,  organized 
under  the  laws  of  the  State  of  New  Jersey,  that  said  defendant  is,  and 
at  all  the  times  herein  mentioned,  was  engaged  in  the  manufacture 
and  development  of  natural  carbonic  gas,  maintaining  a  plant  with 
buildings  and  machinery  thereon  for  that  purpose  in  the  immediate 
vicinity  of  plaintiff's  premises  above  named. 

3d.  That  at  a  period  of  one  year  prior  to  the  commencement  of 
this  action  the  defendant  caused  to  be  erected,  and  has  since  main- 
tained and  threatens  to  continue  to  maintain  upon  its  land  and  in  the 
immediate  vicinity  of  plaintiff's  dwelling,  a  nuisance  consisting  of  two 
large  chimneys,  smoke  stacks  or  flues.  That  since  that  time  defend- 
ants have  caused  and  now  are  causing  dense  quantities  of  thick  black 
smoke,  soot  and  dust  to  pour  forth  from  said  chimneys,  smoke  stacks  or 
flues  at  frequent  intervals  upon  each  day. 

4th.  That  said  smoke,  soot  and  dust  are  continually  being  carried 
over  and  upon  plaintiff's  premises  in  large  quantities.  That  said 
smoke,  soot  and  dust  are  obnoxious  and  unwholesome  and  injurious 
to  plaintiff  and  his  family,  in  that  they  taint  and  corrupt  the  air  in 
and  about  his  premises,  rendering  said  air  unfit  to  breathe  and  very 
unhealthy.  That  said  smoke,  soot  and  dust  have  greatly  injured 
plaintiff's  property  by  destroying  vegetation,  trees,  fruits  and  flowers 
in  large  quantities.     That  said  soot,  smoke  and  dust  have  caused 
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obnoxious  smells,  tainted  and  corrupted  the  atmosphere  in  and  about 
plaintiff's  dwelling  aforesaid  so  as  to  render  said  dwelling  house  and 
premises  of  plaintiff  unfit  for  habitation,  and  greatly  depreciated  in 
value.  That  because  of  said  smoke,  soot  and  dust  so  caused  as  afore- 
said, members  of  plaintiff's  family  have  been  frequently  made  ill; 
their  illness  being  caused  by  said  smoke,  soot  and  dust  tainting  and 
corrupting  the  atmosphere  in  and  about  plaintiff's  dwelling.  That  be- 
cause of  said  smoke,  soot  and  dust  so  caused  as  aforesaid,  plaintiff  has 
suffered  great  pecuniary  loss  and  damage,  said  smoke,  soot  and  dust 
falling  upon  and  discoloring  and  soiling  and  destroying  expensive  and 
valuable  curtains,  rugs,  pictures,  furniture,  and  bedding,  and  many 
pieces  of  household  furniture. 

5th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as  afore- 
said, plaintiff's  residence  and  the  other  buildings  upon  his  premises, 
and  of  the  contents  thereof,  including  much  household  furniture  of 
varied  name,  nature  and  description,  ornaments,  bric-a-brac  and 
paintings,  have  been  and  now  are  being  greatly  injured,  defaced  and 
disfigured,  discolored  and  destroyed,  a  thick  black,  oily  substance 
forming  thereon. 

6th.  That  the  paint  upon,  in  and  about  plaintiff's  residence  and 
the  other  buildings  owned  by  him  upon  said  premises  has  been  and  is 
now  being  greatly  diseolered,  defaced,  disfigured  and  injured,  by 
reason  of  said  smoke,  soot  and  dust  so  caused  as  aforesaid. 

7th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as  afore- 
said, plaintiff  has  been  put  to  great  expense,  and  trouble  in  the  clean- 
ing and  preservation  of  his  household  and  furnishings,  it  being  very 
difficult  to  M^ash  or  cleans  articles  of  wearing  apparel  or  otherwise, 
because  of  said  thick,  black,  oily  substance.  That  all  the  acts  of  de- 
fendant herein  set  forth  constitute  a  nuisance. 

8th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as  afore- 
said, and  so  acting  upon  and  affecting  plaintiff's  property  as  afore- 
said, the  rental  value  of  plaintiff's  premises  has  been  greatly  dimin- 
ished and  the  premises  rendered  unfit  for  habitation,  and  plaintiff  has 
suffered  damages  to  the  amount  of  five  thousand  dollars  ($5,000). 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  that 
the  defendant  be  enjoined  from  so  operating  the  said  furnaces  or 
chimneys  as  to  cause  or  allow  said  smoke,  soot  and  dust  to  pass  over 
and  upon  plaintiff's  land  and  that  plaintiff  recover  of  defendant  the 
sum  of  five  thousand  dollars  ($5,000),  together  with  the  costs  of  this 
action.  EOCKWOOD  &  SALISBURY, 

Attorneys  for  Plaintiff. 

J.  Trial  of  issues. 
1.  Bight  to  jury  trial. 

Section  425  of  the  Civil  Practice  Act  provides  that  an 
action  for  a  nuisance  must  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived  or  a  reference  is  directed.  The  action  cov- 
ered by  this  section  of  the  practice  act  is  one  asking  only 
money  damages  or  the  statutory  action  mentioned  in  section 
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529  of  the  Eeal  Property  Law.  In  sucli  an  action  the  parties 
are  entitled  to  a  jury  trial.®"  But  section  425  of  the  Civil 
Practice  Act  does  not  apply  to  the  equitable  action  to  en- 
join the  maintenance  of  a  continuing  nuisance,®-^  and  the  trial 
of  such  an  action  is  in  usual  practice  in  equitable  actions.®^ 

If  the  complaint  asks  judgment  for, the  abatement  of  the 
nuisance  and  for  damages,  the  action  is  within  section  529 
of  the  Eeal  Property  Law,  and  the  parties  are  entitled  to 
a  jury  trial  as  a  matter  of  right.®^  The  action  does  not  be- 
come equitable  merely  because  the  prayer  for  relief  asks 
that  the  defendant  be  directed  to  remove  the  nuisance.®*  But, 
if  the  complaint  also  asks  for  equitable  relief,  as  an  in- 
junction to  restrain  the  continuance  of  the  nuisance,  a  jury 
trial  is  not  a  matter  of  right.®^ 

A  court  of  equity  has  jurisdiction  of  an  action  to  restrain 
a  nuisance  and  for  damages,®®  and  it  may  continue  the  deter- 
mination of  the  case,  although  it  is  found  that  the  plaintiff 
is  not  entitled  to  the  injunction,  for  the  purpose  of  adjusting 
the  damages  of  the  plaintiff.®^  The  fact  that  the  equitable 
relief  is  denied,  does  not  make  the  action  triable  by  a  jury 
as  a  matter  of  right.®^  But  when  an  equitable  action  by  a 
lessee  is,  by  the  expiration  of  the  lease  and  the  vacation  of  the 
premises,  shorn  of  all  of  its  equitable  features  prior  to  the 
trial  and  there  is  left  nothing  but  a  claim  for  damages,  it  has 
been  said  that  the  plaintiff  is  entitled  to  a  jury  trial.*^" 

60.  G-oldschmidt  v.  New  York  Steam  Co.,  105  N.  Y.  319 ;  Miller  v.  Edison 
Co.,  7  App.  Div.  317,  40  N.  Y.  Supp.  Elec.  Ilium.  Co.,  78  App.  Div.  390,  80 
169;  Heughes  v.  GaJusha  Stove  Co.,  N.  Y.  Supp.  319;  Heughes  v.  Oalusha 
122  App.  Div.  118,  106  N.  Y.  Supp.  Stove  Co.,  122  App.  Div.  118,  106  N. 
606;  People  v.  Met.  Tel.  Co.,  31  Hun,  Y.  Supp.  606;  Johnston  v.  Manhattan 
596.  Ey.  Co.,  41  St.  Bep.  682,  16  N.  Y.  Supp. 

61.  Cogswell  V.   New  York,  etc.,   R.  434. 

Co.,    106    N.    Y.    319;    Goldschmidt   v.  66.  Miller  v.  Edison  Elec.  Ilium.  Co., 

New  York  Steam  Co.,  7  App.  Div.  317,  78  App.  Div.  390,  80  N.  Y.  Supp.  319. 

40  N.  Y.  Supp.  169;  Dean  v.  Benn,  69  67.  Miller  v.   Edison   Elec.   111.   Co., 

Hun,  519,  52  St.   Rep.  844,  23   N.  Y.  184  N.  Y.  17;   Tucker  v.  Edison  Elec. 

Supp.  708;  aff'd,  142  N.  Y,  684;  John-  Ilium.  Co.,  100  App.  Div.  407,  91  N.  Y. 

ston  V.  Manhattan  Ry.  Co.,  41  St.  Rep.  Supp.  439;  affd,  184  N.  Y.  548. 

682,  16  N.  Y.  Supp.  434.  Compare,     Ackerman    v.     N.    Y.     & 

62.  Miller  v.  Edison  111.  Co.,  184  N.  Brooklyn  Bridge,  10  App.  Div.  22,  41 
Y.   17.  Supp.  810. 

63.  Hudson  v.  Caryl,  44  N.  Y.  556.  68.  Miller   v.   Edison   Elec.   111.   Co., 

64.  Heughes    v.    Galusha  Stove  Co.,  Ir-i  X.  Y.  17. 

122   App.   Div.    118,   106   N.   Y.   Supp.  69.  McNulty  v.  Mt.  Morris  Electric 

606.  L.  Co.,  172  N.  Y.  410. 

65.  Cogswell  v.   New  York,  etc.,  R. 
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2.  Waiver  of  jury  trial. 

Where  defendants  have  a  right  to  have  the  issues  tried  by 
a  jury,  but  instead  they  are  brought  on  before  the  court 
without  objection,  the  defendants  will  be  held  to  have  waived 
a  jury  trial,  and  the  decision  of  the  court  will  stand  in  place 
of  the  verdict  of  a  jury.™ 

3.  Settlement  of  issues  for  jury. 

Even  when  the  action  is  not  triable  by  a  jury  as  a  matter 
of  right,  the  court  may  frame  issues  for  trial  by  a  jury  under 
section  430  of  the  Civil  Practice  Act.^^  In  an  action  to  en- 
join the  operation  of  an  oil  refinery,  the  refuse  from  which 
polluted  plaintiff's  well,  and  for  damages,  it  was  held  that  a 
jury  was  properly  impaneled  to  try  certain  questions  of  fact 
and  instructed  to  find  on  certain  issues.''^^ 

4.  Place  of  trial. 

An  action  for  nuisance  must  be  tried  in  the  county  in  which 
the  subject-matter  of  the  action  was  situated.  Where  it  is 
an  action  for  depositing  foul  substances  in  the  river,  the  venue 
should  be  laid  in  that  county  where  the  nuisance  is  caused  by 
such  deposit.  The  unlawful  act,  in  such  a  case,  is  done  ip  the 
county  where  the  matter  is  deposited  in  the  river.'''^ 

K.  Limitation  of  action. 

The  right  to  maintain  a  public  nuisance  cannot  be  obtained 
by  prescription.'^*  No  length  of  enjoyment  will  legalize  a 
public  nuisance,'^^  such  as  an  unauthorized  obstruction  of  a 
navigable  stream,'^^  or  the  use  of  a  vault  under  a  sidewalk  of 
a  street.''^^ 

70.  Hutchins  v.  Smith,  63  Barb.  251.  83;   aff'd,  10  Alb.  L.  J.  237;   Snow  v. 

71.  Miller  v.  Edison  Elec.  Ilium.  Co.,  Williams,  6  Hun,  468;  Delaney  v. 
78  App.  Div.  390,  80  N.  Y.  Supp.  319.  Blizzard,  7  Hun,  7;  Dygert  v.  Schenck, 

72.  Dillon  v.  Acme  Oil  Co.,  2  N.  Y.  23  Wend.  446;  Patton  v.  N.  Y.  El.  K. 
£upp.  ESS.  R.  Co.,  3  Abb.  N.  C.  306;  St.  Vincent 

73.  Home  v.  City  of  Buffalo,  49  Orphan  Asylum  v.  Troy,  76  N.  Y.  108; 
Hun,  76;  s.  c,  15  Civ.  Pro.  R.  81,  1  Driggs  v.  Phillips,  103  N.  Y.  77;  Van 
N.  Y.  Supp.  801.  Rensselaer   v.   Albany,   15   Abb.   N.   0. 

74.  Kelley  v.  Mayor,   89  Hun,  246;  457. 

aff'g,  6  Misc.  615,  56  St.  Rep.  845,  27  76.  DeLaney  v.   Blizzard,   7  Hun,  7 

N.  Y.  Supp.  164.  77.  Patten  v.  New  York  Elevated  R. 

75.  Rochester  v.  Erickson,  46  Barb.  R.  Co.,  3  Abb.  N.  C.  306. 
92;  Ogdensburgh  v.  Lovejoy,  2  T.  &  C. 
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No  lapse  of  time  or  mere  inaction  on  the  part  of  the  owner 
of  real  estate  during  the  erection  and  maintenance  of  a  nui- 
sance or  unlawful  structure  injurious  to  his  rights,  is  suf- 
ficient to  defeat  his  rights  to  damages  unless  by  a  continuance 
long  enough  to  effect  a  change  of  title  in  the  property  in- 
jured, and  so  long  as  the  legal  right  exists,  the  owner  is  en- 
titled to  maintain  his  action  in  equity  to  restrain  the  violation 
of  his  rights/®  If  a  party  may  acquire  a  prescriptive  right 
to  continue  a  nuisance,  it  can  only  be  by  continuous  use  for 
twenty  consecutive  years ;  no  occupation  short  of  that  time  is 
a  bar  to  a  complaint,  unless  by  some  act  or  omission  he  has 
induced  the  party  causing  the  nuisance  to  incur  large  ex- 
penditure or  take  some  action  on  which  an  estoppel  can  be 
based/* 

But  no  recovery  can  be  had  for  past  damages  beyond  a 
period  of  six  years.®"  The  damages  which  may  be  recovered 
in  an  action  of  this  character  are  limited  to  a  period  of  six 
years  immediately  preceding  the  commencement  of  the 
action.®^ 

ARTICLE  V. 
JUDGMENT. 

A.  In  i^eneral. 

In  the  statutory  action  under  section  529  of  the  Real  Prop- 
erty Law,  the  plaintiff  can  recover  damages,  and  also  pro- 
cure a  judgment  directing  the  removal  of  the  nuisance.®^  And 
in  an  equitable  action,  the  plaintiff  may  be  entitled  to  an  in- 
junction against  the  further  continuance  of  the  nuisance  and 
also  to  a  money  judgment  for  damages  sustained.®^    A  judg- 

78.  Galway  v.  Metropolitan  Elevated       503. 

Ry.  Co.,   128  N.  Y.   132;   aff'g,  33  St.  82.  Hutchins  v.  Smith,  63  Barb.  251. 

Rep.  628,  13  N.  Y.  Supp.  47.  Dam. — ^Where  one  wrongfully  erects 

79.  Campbell  v.  Seaman,  63  N.  Y.  and  maintains  a  dam  upon  his  lands, 
568.  which  sets  back  the  waters  of  a  stream 

80.  Doyle  v.  Manhattan  Elevated  R.  upon  the  lands  of  his  neighbor,  a  judg- 
R.  Co.,  35  St.  Rep.  373,  12  N.  Y.  Supp.  ment  is  proper  directing  the  lowering 
548.  of  the  dam  as  will  abate  the  nuisance. 

81.  Ely  V.  Edison  Elec.  Ilium.  Co..  Rothely  v.  N.  Y.  Rubber  Co.,  90  N.  Y. 
172  N.  Y.  1;  citing  Matter  of  Neilley,  30. 

95  N.  Y.  382;   Roberts  v.  Ely,  113  N.  83.  Robinson  v.   Smith,   25  St.  Rep. 

Y.  128;   Butler  v.  Johnson,  111  N.  Y.       647,   7   N.   Y.   Supp.   38;   Chapman   v. 
204;   Colrick  v.  Swinburne,  105  N.  Y.       City  of  Rochester,  23  Week.  Dig.  424. 
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I 

ment  requiring  the  removal  of  a  nuisance  must  be  served 
upon  the  defendant  and  enforced  by  contempt  proceedings 
under  section  505  of  the  Civil  Practice  Act.^* 


B.  Damages. 
1.  measure  of  damages. 

If  the  nuisance  is  one  which  affects  the  occupation  of  real 
property  and  is  one  which  may  be  abated  without  permanent 
injury  to  the  freehold,  the  measure  of  damages  is  the  dimi- 
nution of  the  rental  or  usable  value  of  the  property  to  the 
extent  that  such  diminution  is  caused  by  the  nuisance.^^  The 
damages  in  such  a  case  represent  the  difference  between  the 
rental  value  of  the  property  free  from  the  nuisance  and  sub- 
ject to  the  nuisance.^®  Evidence  of  the  rental  value  of  the 
plaintiff's  premises  before  and  after  the  existence  of  the  nui- 
sance is  admissible  on  the  question  of  damages.^'  Where  a 
business  is  interrupted  and  loss  sustained,  evidence  as  to  the 
falling  off  in  business,  with  loss  of  income,  all  go  to  show  the 
injury  to  the  usable  value  of  the  property  damaged.®^  The 
loss  of  rental  value  is  allowed  as  the  damages,  although  the 


84.  'Heughes  v.  Galusha  Stove  Co., 
122  App.  Div.  118,  106  N.  Y.  Supp.  606. 

85.  Hussner  v.  Brooklyn  City  E.  Co., 
114  N.  Y.  434;  Rosenheimer  v.  Stand- 
ard Gas  Light  Co.,  36  App.  Div.  1,  55 
N.  Y.  Supp.  192;  Pritchard  v.  Edison 
Elec.  Ilium.  Co.,  92  App.  Div.  178,  87 
N.  Y.  Supp,  225;  aff'd,  179  N.  Y.  364; 
Van  Veghten  v.  Hudson  Eiver  Power 
Transmission  Co.  103  App.  Div.  130, 
92  N.  Y.  Supp.  956;  Gerow  v.  Village 
of  Liberty,  106  App.  Div.  357,  94  N.  Y. 
Supp.  949;  Bier  v.  Cooke,  37  Hun,  38; 
Young  V.  Kurd,  16  St.  Rep.  385,  1  N. 
Y.  Supp.  819;  Schwab  v.  Cleveland,  28 
Hun,  458;  Colrick  v.  Swinburne,  105 
N.  Y.  503;  Van  Buren  v.  Pishkill  and 
Mattewan  Water  Works,  50  Hun,  448, 
21  St.  Rep.  438,  3  N.  Y.  Supp.  336; 
Greene  v.  New  York  Central  &  H.  R. 
R.  Co.,  12  Abb.  N.  C.  124;  Drucker  v. 
Manhattan  Ry.  Co.,  51  Super  Ct.  429; 
Taylor  v.  Metropolitan  Elevated  R.,  50 
Super  Ct.  311;  Murray  v.  Archer,  5 
Supp.  326;  Wiel  v.  Stewart,  19  Hun, 
272. 


86.  Chapman  v.  Palmer,  9  Hun,  517, 
77  N.  Y.  51 ;  Greene  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  12  Abb.  N  C.  124. 

87.  Schwab  v.  Cleveland,  28  Hun, 
458;  Murray  v.  Archer,  5  N.  Y.  Supp. 
326;  Robinson  v.  Smith,  25  St.  Rep. 
647,  7  N.  Y.  Supp.  38. 

Rental  of  houses  not  affected. — In 
an  action  by  the  owner  of  houses  for 
damages  alleged  to  have  been  caused 
by  the  maintenance  of  a  nuisance,  con- 
sisting of  a  manufacturing  plant,  from 
which  black  smoke  was  emitted,  evi- 
dence that  the  rentals  received  by  the 
plaintiff  decreased  materially  soon 
after  the  plant  had  been  placed  in 
operation,  and  that  similar  houses  not 
affected  by  the  smoke  produced  a  much 
higher  rental,  is  sufficient  to  take  the 
question  of  damages  to  the  jury.  Gib- 
bons V.  New  York  Central  &  H.  R.  R. 
R.  Co.,  161  App.  Div.  201,  146  N.  Y. 
Supp.  288. 

88.  Shaw's  Jewelry  Shop,  Inc.  v. 
New  York  Herald  Co.,  170  App.  Div. 
504,  508,  156  N.  Y.  Supp.  651. 
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premises  are  actually  occupied  by  the  owner  and  no  rents  are 
received.*® 

If  the  nuisance  creates,  not  a  temporary,  but  a  permanent 
injury  to  the  real  property,  the  measure  of  damages  is  the 
difference  in  the  value  before  and  after  the  injury.®*'  In  an 
action  by  an  owner  of  a  lot  abutting  on  a  city  street,  for  dam- 
ages sustained  by  the  erection  of  a  railroad,  substantially 
closing  such  street  to  public  traffic,  he  is  entitled  to  recover 
the  depreciation  in  the  value  of  his  property  by  reason  of 
the  erection  of  such  embankment.®^  But  it  is  error,  in  esti- 
mating damages,  to  take  into  consideration  his  loss  of  busi- 
ness and  inconvenience  from  noise  and  smoke  incident  to  run- 
ning the  cars  in  operating  the  road.®^  Where  annoyance  is 
caused  to  an  abutting  owner  by  a  structure  placed  by  a  street 
railroad  company  in  front  of  his  premises,  if  the  structure  is 
lawful  he  is  not  entitled  to  damages  for  all  the  annoyance 
caused  by  it,  but  it  is  liable  only  for  such  as  results  from  an 
unreasonable  use  of  it.'^ 

Where  in  an  action  brought  to  enjoin  the  continuance  of  a 
nuisance,  the  plaintiff,  in  addition  to  the  injunctive  relief, 
seeks  to  recover  the  damages  sustained  in  consequence  of  the 
nuisance,  the  same  rules  would  be  applicable  as  if  the  plain- 
tiff had  sued  at  law  to  recover  the  damages  caused  by  the 
nuisance.®* 

In  an  action  by  tenant  for  a  nuisance  injuring  leased  prem- 
ises, plaintiff  has  an  election  whether  to  have  his  damages 
measured  by  the  depreciation  in  the  rental  value  of  the 
premises  as  a  whole  or  by  the  loss  in  the  usable  value  there- 
of.®^ The  measure  of  a  lessee's  damages  where  a  hotel  prop- 
erty was  injuriously  affected  by  a  nuisance  is  the  injury  to 

89.  Rosenheimer    v.    Standard    0*8  See    also,    Gasse   v.    Development   & 
Light  Co.,   36   App.   Div.   1,  55  N.   Y.  Trucking  Co.,  135  N.  Y.  Supp.  732. 
Supp.  192;  Van  Siclen  v.  City  of  New  91.  Eeming  v.  N.  Y.,  L.,  etc.,  R.  R. 
York,   32   Misc.    403,   66   N.   Y.   Supp.  Co.,  1  St.  Rep.  733. 

555;   aff'd,  64  App.  Div.  437;  affirmed  92.  Reming  v.  N.  Y.,  L.,  etc.,  R.  R. 

as  modified,  172  N.  Y.  504;  Michel  v.  Co.,  1  St.  Rep.  733. 

Supervisors,  39  Hun,  47.  93.  Mahady  v.  Bushwick  R.  R.  Co., 

90.  Senglaup   v.   Acker   Process   Co.,  91  N.  Y.  148. 

121    App.    Div.   49,    105    N.    Y.    Supp.  94.  Bates  v.  Holbrook,  89  App.  Div. 

470;    Peck    v.    Elder,    3    Sandi.    126;  548,  85  N.  Y.  Supp.  673;   appeal  dis- 

Ruckman  v.  Greene,  9  Hun,  225;  Mor-  missed,  178  N.  Y.  568. 

timer  v.  Manhattan   R.   R.   Co.,   8   N.  95.  Hoffman  v.   Edison   Elec.  •Ilium. 

Y.    Supp.    536;    Doyle    v.    Manhattan  Co.,  87  App.  Div.  371,  84  N.  Y.  Supp. 

Elevated  Co.,  12  N.  Y.  Supp.  548.  437. 
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the  usable  value  of  the  hotel,  which  consists  in  the  diminution 
of  the  room  rent  of  the  hotel  and  the  loss  in  consequence  of 
the  inability  of  the  lessee  to  supply  refreshments  to  those 
whose  presence  was  prevented  by  the  nuisance.®®  Although 
the  lessee  of  a  hotel  cannot  recover  rents  and  profits,  as  such, 
of  which  he  is  deprived  by  the  erection  of  a  building  which 
constitutes  a  nuisance,  the  loss  of  these  may  be  considered  in 
determining  the  injury  to  the  usable  value  of  the  premises.®'^ 

2.  Damage  to  remainderman. 

Damages  to  a  remainderman  is  the  difference  in  the  market 
value  before  and  after  the  injury  sustained,  to  be  estimated 
by  taking  the  damages  to  the  fee  and  apportioning  it  between 
the  life  tenant  and  the  remainderman  according  to  the  an- 
nuity tables.®^ 

3.  n^ominal  damages. 

Nominal  damages  are  recoverable  even  though  the  prop- 
erty has  actually  been  benefited  by  the  nuisance.®*  If  plain- 
tiffs establish,  in  an  action  to  restrain  a  nuisance,  that  poles 
erected  in  the  street  by  a  duly  organized  telegraph  company, 
incommode  the  public  use  of  the  street  in  an  unnecessary  and 
imreasonable  manner ;  not  warranted  by  law,  plaintiffs  will  be 
entitled  to  recover  at  least  nominal  damages.^  The  fact  that 
plaintiff  can  sell  property  affected  by  a  nuisance  for  more 
than  it  could  have  been  sold  for  before  the  alleged  nuisance 
does  not  authorize  a  finding  that  no  special  damage  has  been 
sustained  therefrom,  where  it  appears  that  the  property  is 
worth  very  much  less  than  without  the  nuisance.^  Where  sub- 
stantial injury  has  been  suffered,  an  award  of  nominal  dam- 
ages is  error.^ 

4.  Recovery  to  time  of  trial. 

In  an  action  at  law,  the  damages  are  limited  to  those  sus- 
tained at  the  time  of  the  commencement  of  the  action.*    The 

96.  Pritchard  v.  Edison  Elec.  Ilium.  1.  People  v.  Metropolitan  Telephone 
Co.,  92  App.  Div.  178,  87  N.  Y.  Supp.       Co.,  11  Abb.  N.  C.  304. 

225;  aff'd,  179  N.  Y.  364.  2.  Ackerman  v.  True,  175  N.  Y.  353, 

97.  Bates  v.  Holbrook,  89  App.  Div.       reversing  71   App.  Div.  143,  75  N.  Y. 
548,  85  N.  Y.  Supp.  673;   appeal  dis-       Supp.  695. 

missed,  178  N.  Y.  568.  3.  Smith  v.  IngersoU-Sergeant  Rock- 

98.  Thompson    v.    Manhattan  R.  R.  drill  Co.,   12  Misc.  5,  33  N.  Y.  Supp. 
Co.,  6  N.  Y.  Supp.  929.  70,  66  St.  Rep.  727;  reversing  7  Misc. 

99.  Francis  v.  Schoellkopf,  53  N.  Y.  374,  27  N.  Y.  Supp.  907. 

153.  4.  Uline  v.  N.  Y.  C,  etc.,  R.  R.  Co., 
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plaintiff  can  have  successive  actions  from  time  to  time  to  re- 
cover for  the  injuries  sustained.^  But,  if  damages  are  re- 
covered up  to  time  of  trial,  it  is  a  bar  to  future  damages,  al- 
though such  recovery  could  not  be  had  under  objection.^ 

But  in  an  action  in  equity,  a  different  rule  prevails  than  in 
actions  at  law,  and  the  plaintiff  is  entitled  to  damages  to 
time  of  the  trialJ  It  is  incumbent  for  the  court,  in  a  suit  in 
equity  to  restrain  the  continuance  of  a  nuisance,  to  receive 
evidence  of  damages  up  to  the  time  of  the  trial.^ 

A  jury  cannot  give  damages  for  the  prospective  continuance 
of  a  nuisance.^  But  in  an  action  for  an  injunction  to  restrain 
a  private  nuisance  a  prayer  for  money  damages  for  past  in- 
juries can  be  considered  by  the  court  simply  as  incidental  to 
the  main  purpose  of  the  action.  As  to  past  injuries  the  plain- 
tiff has  an  adequate  remedy  at  law,  but  the  court,  upon  de- 
termining that  the  case  is  one  of  equitable  cognizance,  will 
dispose  of  it  in  its  entirety  not  only  as  to  possible  future  in- 
jury but  also  as  to  past  damages.^** 

5.  Interest. 

It  is  competent  to  submit  to  a  jury  whether  the  allowance 
of  interest  is  necessary  to  give  the  plaintiffs  compensation.^^ 

C.  Injunction. 
1.  In  general. 

An  action  in  equity  to  restrain  a  continuing  nuisance  is  con- 
sidered a  proper  remedy,  and  this  remedy  may  result  in  a 
judgment  containing  a  clause  enjoining  the  defendants  from 

101  N.  Y.  98;  Van  Veghten  v.  Hudson  Co.,  114  N.  Y.  434. 

River    Power    Transmission    Co.,    103  7.  Bier  v.  Cooke,  37  Hun,  38;  Bar- 

App.   Div.    130,   92  N.   Y.   Supp.   956;  rick  v.  Shifferdecker,  48  Hun,  355. 

Gerow  v.  Village  of  Liberty,  106  App.  8.  Gerow  v.  Village  of  Liberty.  106 

Div.   357,  94  N.   Y.  Supp.  949;    Seng-  App.  Div.  357.  94  N.  Y.  Supp.  949. 

laup  V.  Acker  Process   Co.,  121   App.  9.  Whitmore  v.  Bischoff,  5  Hun,  176. 

Div.   49,    105   N.   Y.   Supp.   470;   Mat-  10.  Raymond    v.     Transit    Develop- 

thews  V.  D.  &  H.  Canal  Co.,  20  Hun,  ment  Co.,  65  Misc.  70,  119  N.  Y.  Supp. 

433;   Duryea  v.  Mayor,  26  Hun,  120;  655;   aff'd,  134  App.  Div.  981,  119  N. 

Barrick  v.  Sbiflerdecker,  48  Hun,  355;  Y.  Supp.  655. 

Blunt  V.  McCormick,  3  Den.  283.  11.  Maira  v.  Manhattan  Real  Estate 

5.  Uline  v.  New  York,  etc.,  R.  Co.,  Association,   89   N.  Y.   498;    aff'g,  47 

101  N.  Y.  98.  Super,  a.  31. 

9.  Hussner  v    Brooklyn  City  R.  E. 
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the  further  continuance  of  the  nuisance.^^  It  is  recognized 
that  the  remedy  in  equity  is  better  adapted  to  do  justice  than 
a  mere  action  for  damages.^^  The  granting  of  injunctions  to 
restrain  the  commission  of  nuisances  is  a  well-settled  branch 
of  equity  jurisprudence,  especially  where  such  nuisances  are 
of  a  continuous  character.  This  arises  from  the  fact  that 
equity  can  give  a  more  perfect  remedy  than  law  by  abating 
nuisances  already  existing  and  by  restraining  their  commis- 
sion in  the  future,  thereby  atfording  prompt  relief  and  avoid- 
ing a  multiplicity  of  actions.^^  The  fact  that  the  defendants 
are  financially  able  to  respond  in  damages  is  no  answer  to 
the  granting  of  an  injunction  in  a  proper  case.^^  This  remedy 
is  available  although  the  defendant  is  a  municipal  corpo- 
ration.^® When  aggravating  instances  of  continuing  trespass 
are  shown  resulting  in  substantial  damages  to  plaintiff's 
property,  an  injunction  may  be  issued,  although  the  amount 
of  past  damages  is  not  fixed.^'^ 

Equity  will  not  undertake  to  restrain  an  act  which  Violates 
a  municipal  by-law  or  ordinance  unless  the  act  is  a  nuisance 
per  se.^^  An  apprehended  nuisance  will  not  be  enjoined  un- 
less it  be  apparent  or  inevitable  that  the  proposed  use  of  the 
property  will  actually  result  in  a  nuisance.^®  Where  the  in- 
jury from  the  proposed  operation  of  a  garage  is  merely 
problematical,  an  injunction  will  not  be  granted.^" 

12.  McKeon  v.  See,  51  N.  Y.  300;  would  grant  the  relief  to  prevent  the 
Hamlin  v.  Bender,  92  Misc.  16,  29,  155  wrong,  which  otherwise  could  not  be 
N.  Y.  Supp.  963;  Ereon  v.  Niagara  adequately  met.  Warren  v.  Park- 
Steel  Finishing  Co.,  100  Misc.  619,  166  hurst,  45  Misc.  466,  92  N.  Y.  Supp. 
N.  Y.  Supp.  442;  Hallock  v.  Scheyer,  725;  aff'd,  105  App.  Biv.  239,  93  N.  Y. 
33  Hun,  111;  Dunsbach  v.  Hollister,  49  Supp.  1009;  ard,  186  N.  Y.  45. 
Hun,  352;  s.  c,  17  St.  Rep.  461,  2  N.  14.  Hamlin  v.  Bender,  92  Misc.  16, 
Y.  Supp.  94;  aflf'd,  132  N.  Y.  602;  Bell  28,  155  N.  Y.  Supp.  963. 

V.  City  of  Rochester,  33  St.  Rep.  739,  15.  Friedman   v.    Columbia   Machine 

11  N.  Y.  Supp.  305;   Forty-second  St.  Works,    99    App.    Div.    504,    91    N.   Y. 

R.   R.   Co.  V.   Thirty-fourth   St.  R.   B.  Supp.  129. 

Co.,  52  Supr.  Ct.  252.  16.  Sammons  v.  City  of  Gloversville, 

13.  Hallock  V.  Scheyer,  33  Hun,  111.  175  N.  Y.  346. 

Several  defendants. — Plaintiff     sued  17.  Garvey  v.  Long  Island  R.  R.  Co., 

defendants,  mill  owners,  to  enjoin  the  159  N.  Y.  323. 

discharge  of  mill  refuse  into  a  stream,  18.  Whitridge    v.    Park,    100    Misc. 

the  effect  of  which  was  to  injure  plain-  367,   165   N.  Y.  iSupp.   640;    aff'd,   179 

tiff,   although   the   damage   committed  App.  Div.  884. 

by  each  defendant  was  nominal;  held,  19.  Heaton  v.  Packer,  131  App.  Div. 

that  as  ail  action  at  law  could  not  be  812,  116  N.  Y.  Supp.  46. 

maintained      against     the     defendant  20.  Sherman   v.   Levingston,   128   N. 

jointly,  and  a  remedy  at  law  against  Y.  Supp.  581. 
pach  individual  was  inadequate,  equity 
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The  jurisdiction  of  equity  depends  upon  the  position  of  the 
plaintiff  and  the  relief  to  which  he  is  entitled  at  the  time  the 
action  is  brought,  while  the  measure  of  relief  is  always 
adapted  to  the  situation  at  the  time  of  the  decree,^^ 

Where  defendant  cut  down  timber  and  brush  on  plaintiff's 
land  and  left  it  there,  if  leaving  it  there  was  a  nuisance,  be- 
cause of  the  danger  of  forest  fires,  it  was  not  a  continuing 
nuisance  which  could  be  restrained  by  injunction.^^ 

When  an  injunction  restraining  the  working  of  an  ash-re- 
ceiving plant "  in  such  manner  as  to  cause  a  nuisance  to  plain- 
tiff's said  real  property  "  does  not  prohibit  the  operation 
absolutely  nor  prohibit  any  express  acts,  a  defendant  who  has 
made  improvements  in  the  plant  so  as  to  obviate  most  of  the 
defects  complained  of,  should  not  be  adjudged  guilty  of  con- 
tempt in  continuing  to  operate  the  plant,  although  the  im- 
provements are  not  beyond  criticism.  Under  such  circum- 
stances continuing  the  business  under  the  improved  con- 
ditions is  not  a  wilful  disobedience  of  the  court's  command.^' 

A  judgment  which  restrained  the  defendant  from  obstruct- 
ing the  sidewalk  in  front  of  his  store  ' '  by  any  plankway  or 
bridge,  or  other  like  obstruction,  elevated  above  the  sidewalk, 
or  from  hindering  plaintiffs,  their  employes  or  customers 
from  the  frpe  and  unobstructed  use  of  the  sidewalk,"  was 
held,  too  broad  and  modified  on  appeal  so  as  to  require  de- 
fendant to  refrain  "  from  unnecessarily  and  unreasonably 
obstructing  the  sidewalk.  "2*  A  provision  enjoining  defend- 
ant from  in  any  manner  operating  its  road  in  front  of  and  in 
the  vicinity  of  plaintiff's  premises  in  such  a  manner  as  to  con- 
stitute a  nuisance  is  too  vague  and  indefinite.^^  A  judgment 
permanently  restraining  the  burning  of  soft  coal  in  a  factory 
is  too  broad,  being  unlimited  as  to  time  and  circumstances 
and  should  be  modified.  By  the  use  of  some  known  appliance 
or  one  which  might  become  known,  the  defendant  might  be 
able  to  burn  soft  coal  without  an  injury  to  the  plaintiff  and 
it  cannot  lawfully  be  deprived  of  that  right.^^ 

21.  Shaw's  Jewelry  Shop,  Inc.  v.  24.  Callanan  v.  Oilman,  107  N.  Y. 
New  York  Herald  Co.,   170  App.  Div.       360. 

504,  508,  156  N.  Y.  Supp.  651.  25.  Hearst  v.  New  York  Central   & 

22.  Litchfield  v.  Bond,  105  App.  Div.  H.  E.  R.  R.  Co.,  183  App.  Div.  475, 
229,  93  N.  Y.  Supp.  1016;  reversed,  148  N.  Y.  Supp.  586;  reversing,  84 
186  N.  Y.  66.  Misc.  606,  147  N.  Y.  Supp.  869. 

23.  Saal  v.  South  Brooklyn  Railway  26.  MoCarty  v.  Natural  Carbonic 
Co.,    122    App.    Div.    364,    106    N.    Y.  Gas  Co.,  189  N.  Y.  40. 

Supp.    996. 
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2.  When  injunction  refused  and  plaintiff  left  to  damages. 

Where  there  is  a  technical  nuisance,  if  the  plaintiff's  dam- 
age be  small,  or  only  occasional,  or  easily  compensated  for  in 
money,  and  injunctive  interference  with  a  defendant  would 
work  great  public  mischief  or  inconvenience,  a  court  of  equity 
will  seek  to  protect  a  plaintiff's  rights  by  other  means  than 
the  use  of  its  injunctive  process.^''^  The  court  will  not  ad- 
judge the  removal  of  a  valuable  building  because  it  obstructs 
property  in  which  the  plaintiff  has  a  technical  right  of  way, 
where  complete  indemnity  can  be  secured  to  him  by  dam- 
ages.^® Equity  will  not  perpetually  enjoin  an  electric  lighting 
company  from  maintaining  a  dam  so  as  to  overflow  the  plain- 
tiff's land  where  it  is  the  only  company  furnishing  light  to  a 
municipality  and  the  damages  to  the  plaintiff  are  small  and 
recoverable  at  law.^^  Where  the  nuisance  caused  by  the 
maintenance  of  an  automatic  baseball  "  playograph  "  was 
abated  at  the  time  of  trial  and  the  complaint  contained  no 
allegation  of  any  threat  to  continue  the  exhibition  during,  the 
current  year  of  the  plaintiff's  lease  of  his  premises,  he  is  not 
entitled  to  injunctive  relief,  but  only  to  a  judgment  for  the 
damages  already  caused.^" 

Where  a  municipal  corporation  creates  a  nuisance  by  dis- 
charging into  a  water  course  sewage  from  a  septic  tank  to  the 
damage  of  the  riparian  owners,  in  an  action  by  one  of  them 
for  an  injunction  the  judgment  should  provide  that  the  in- 
junction should  not  become  operative  for  one  year  so  as  to 
enable  the  municipality  to  make  arrangements  for  the  dis- 
posal of  its  sewage  and  should  further  provide  for  a  further 
postponement  of  its  operation  upon  application  by  the 
municipality  showing  the  necessity  for  further  time  within 
which  to  secure  legislation  or  establish  a  different  system.^^ 
In  an  action  for  an  injunction  and  damages  brought  against 
a  corporation  operating  extensive  cement  works  in  a  sparsely 
settled  community,  dust  and  ashes  from  which  were  occasion- 
ally discharged  upon  plaintiff's  premises  1,000  feet  distant, 
it  was  held,  that  while  the  manner  of  operating  constituted  a 

27.  Raymond  v.  Transit  Develop-  N.  Y.  Supp.  384;  mod.,  207  N.  Y.  671. 
ment  Co.,  65  Misc.  70,  119  N.  Y.  Supp.  30.  Shaw's  Jewelry  Shop,  Inc.  v. 
655;  aff'd,  134  App.  Div.  981.  New  York  Herald  Co.,  170  App.  DiT. 

28.  Welsh   V.   Taylor,   50   Hun,   137,  504,  156  N.  Y.  Supp.  651. 

19  St.  Rep.  735,  2  N.  Y.  Supp.  815.  31.  Lawatsch   v.    City   of   Kingston, 

29.  Schwarzenbach  v.  Oneonta  Light       68  Misc.  236,  124  N.  Y.  Supp.  578. 
&  Power  Co.,  144  App.  Div.  884,   129 
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nuisance,  yet  as  the  damage  in  rental  value  amounted  to  only 
twenty-five  dollars  per  year,  a  permanent  injunction  should 
not  be  granted,  but  the  complaint  should  be  dismissed  with- 
out eosts.^2  Where  defendant's  plaster  mill,  in  consequence 
of  the  use  of  defective  machinery,  casts  obnoxious  dust  upon 
the  premises  of  an  adjacent  owner  for  a  short  period,  it  was 
held  that  damages  could  he  recovered  for  that  injury,  al- 
though the  defect  was  subsequently  remedied,  but  that  no  in 
junction  would  be  granted.^^ 

3.  Injunction  pendente  lite. 

Where  a  plaintiff  sues  for  $500  damages  and  a  permanent 
injunction  restraining  the  defendant  from  maintaining  a  nui- 
sance by  bringing  meat  scraps,  bones,  etc.,  on  his  premises, 
he  is  not  entitled  to  an  injunction  pendente  lite,  restraining 
the  defendant  from  carrying  on  his  business,  where  he  has 
done  so  for  nineteen  years  without  objection,  and  there  is  no 
claim  that  he  is  not  responsible  for  any  damage  recovered  in 
the  action.^*  An  injunction  should  not  be  granted  against  an 
act  which  is  not  of  itself  a  nuisance,  until  the  question 
whether  it  is  such  has  been  determined  upon  a  proper  issue.^^ 

D.  Directing  removal  of  nuisance. 

In  an  equity  action,  an  injunction  is  granted  to  restrain  the 
continuance  of  the  nuisance.  This  remedy  is  not  granted  in 
the  statutory  action  under  section  529  of  the  Real  Property 
Law,  but  practically  the  same  result  is  reached  by  a  provision 
in  the  judgment  directing  the  removal  of  the  nuisance.  In 
the  statutory  action  for  a  nuisance,  where  the  complaint  de- 
mands judgment  for  legal  relief  only,  a  perpetual  injunction 
cannot  be  given  against  the  defendant.^^  Where  the  judg- 
ment determines  that  a  nuisance  is  mainta:ined  by  a  defend- 
ant, and  directs  the  removal  thereof,  under  section  529,  it  is 
equivalent  to  saying  it  should  be  removed  by  the  defendcmtF' 

32.  Bentley  v.  Empire  Portland  35.  Crooke  v.  Flatbush  Water 
Cement  Co.,  48  Misc.  457,  96  N.  Y.  Works  Co.,  27  Hun,  72;  Venner  v.  Jor- 
Supp.  831.  dan,  2  Edms.  473. 

33.  Moon  V.  National  Wall  Plaster  3G.  Wilmot  v.  Bell,  76  App.  Div. 
Co.,  31  Misc.  631,  66  N.  Y.  Supp.  33;  252,  98  N.  Y.  Supp.  591. 

affirmed  without  opinion,  57  App.  Div.  37.  Henghes    v.    Galuaha   Stove  Co., 

621,  67  N.  Y.  Supp.  1140.  122   App.   Div.    118,   106   N.   Y.  Supp. 

34.  Maloney     v.     Katzenstein,     135  606. 
App.  Div.  224,  120  N.  Y.  Supp.  418. 
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E.  Appeal. 
An  appeal  will  lie  from  an  order  granting  a  new  trial  In  an 
action  to  abate  a  nuisance  and  recover  damages,  as  such  ac- 
tion is  substantially  an  action  for  a  nuisance  and  triable  by 
a  jury,  and  not  within  subdivision  2  of  section  609  of  the  Civil 
Practice  Act.^^  Where  the  verdict  was  against  uncontro- 
verted  evidence  as  to  a  livery  stable  being  a  nuisance,  an 
order  setting  aside  a  verdict  will  not  be  disturbed  on  appeal.^® 

F.  Form  of  judgment  for  damages  and  injunction. 

(Caption.) 


Margaret  Bohan 

vs.  \  122  N.  Y.  18. 

The  Port  Jervis  Gas  Light   Com- 
pany. 


The  above-entitled  action  having  been  brought  to  trial  at  Trial 
Term  of  the  Supreme  Court  held  at  the  court  house  in  G-oshen,  N.  Y., 
on  the  24th  day  of  June,  1900,  before  Hon.  Edgar  M.  CuUen  and  a 
jury,  and  the  jury  having  rendered  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of  $340.  Now,  on  motion  of 
T.  J.  &  J.  W.  Lyon,  attorneys  for  the  plaintiff,  it  is 

Ordered,  adjudged  and  determined  by  said  court  that  the  plaintiff, 
Margaret  Bohan,  recover  of  the  defendant,  the  Port  Jervis  Gas  Light 
Company,  the  said  sum  of  $340  damages  together  with  the  sum  of 
$146.84  costs,  amounting  in  all  to  the  sum  of  $486.84,  and  that  the 
plaintiff  have  execution  therefor,  etc.    It  is  further 

Ordered,  adjudged  and  determined  by  the  said  court  that  the  de- 
fendant be  and  hereby  is  enjoined  and  restrained  from  so  operating 
and  maintaining  its  gas  works  at  Port  Jervis,  Orange  county,  N.  Y., 
as  to  emit  therefrom  noxious  and  offensive  odors  or  vapors  on  or  to 
the  premises  of  the  plaintiff  in  said  village  of  Port  Jervis. 

R.  P.  HOCK, 
Clerk. 

38.  Lefrois  v.  County  of  Monroe,  88  39.  Horton  v.  Brownsey,  10  St.  Rep. 

Hun,  109,  34  N.  Y.  Supp.  612,  68  St.      800. 
Rep.  535. 
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G.  Form  of  judgment  for  damages  and  to  abate  nuisance. 
SUPREME  COURT— County  of  Delaware. 


Abi.tah  Wakeman 

vs.  [.  147  N.  Y.  664. 

Sylvia  Wilbur  and  Jacob  Wilbur. 


This  action  having,  by  an  order  of  this  court,  been  duly  referred 
to  Arthur  More,  Esq.,  as  sole  referee  to  hear  and  determine  all  the 
issues  therein,  and  the  same  having  been  brought  on  to  trial  and  tried 
before  said  referee,  and  his  report  and  decision  therein  having  been 
filed  whereby  he  finds  that  the  locus  in  quo  is  and  at  the  time  of  the 
commencement  of  this  action  was  a  public  highway;  that  the  fence 
ejrected  by  the  defendants  constituted  a  public  nuisance  and  one 
especially  injurious  to  the  plaintiff ;  that  the  plaintiff  has  established 
such  an  interest  in  the  said  highway  and  such  damage  as  to  entitle 
him  to  maintain  this  action ;  and  that  the  plaintiff  is  entitled  to  judg- 
ment that  the  said  fences  as  they  existed  at  the  time  of  the  commence- 
ment of  this  action  be  removed  and  that  the  defendants  and  each  of 
them  be  enjoined  from  again  obstructing  the  said  highway  or  interfer- 
ing with  the  plaintiff's  right  therein,  and  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  $35  damages  sustained  by  reason  of  said 
nuisance  and  the  costs  of  this  action,  it  is  now,  on  motion  of  Pancher 
&  Sewall,  plaintiff's  attorneys. 

Adjudged  and  decreed  that  the  said  fences,  as  they  existed  at  the 
time  of  the  commencement  of  this  action,  be  removed  and  that  the 
defendants  and  each  of  them  be  perpetually  enjoined  from  again  ob- 
structing the  said  highway  or  interfering  with  the  plaintiff's  rights 
therein,  and  that  the  plaintiff  recover  of  the  defendants  the  sum  of 
$35  damages  with  $213.51  costs  and  disbursements,  amounting  in 
the  whole  to  the  sum  of  $248.51. 

GEORGE  T.  WARNER, 

Dated  August  1st,  1900.  Clerk. 
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OFFICIAL  BOND,  ACTION  BY  PRIVATE  PERSON  UPON. 

A.  Liability  of  surety. 

B.  Defenses  to  surety. 

C.  Who  may  maintain  action. 

D.  Statutory  provisions  as  to  action  on  bond. 

E.  Application  for  leave  to  sue  bond. 

1.  Public  Officers  Law,  §  20.     Action  upon  official  bond  or  undertaking. 

2.  Public  Officers  Law,  §  21.    Application  may  be  made  ex  parte. 

3.  Public  Officers  Law,  §  22.     Proof  to  accompany  application. 

4.  Public  Officers  Law,  §  23.     Order  granting  leave;  action  thereupon. 

5.  Public  Officers  Law,  §  24.     Successive  actions. 

6.  Demand. 

7.  Discretion    of    the    court. 

F.  Complaint. 

G.  Admissibility  against  sureties  of  statements  of  official. 
H.     Execution. 

1.     Public  Officers  Law,  §  25.    Indorsement  upon  execution. 
&.    Public  Officers  Law,  §  26.    Collection  of  execution;  when  a  defence 
to  subsequent  action. 
I.     Public  Officers  Law,  §  27.     When  claimants  entitled  to  ratable  distribution. 
J.     Public  Officers  Law,  §  28.    Receivers,  assignees  and  trustees  deemed  public 

officers. 
K.     Form  of  complaint. 
L.     Short  form  of  complaint. 

A.  Liability  of  surety. 

The  undertaking  of  sureties  on  an  official  bond,  that  the 
officer  shall  faithfully  perform  his  duties,  involves  the  obliga- 
tion of  making  correct  accounts,  conforming  to  the  require- 
ments of  the  statutes,  as  well  as  the  payment  of  the  funds  in 
his  custody.'^  If  a  collector  received  moneys  officially,  in  ex- 
cess of  the  town's  needs,  his  sureties  were  held  liable  upon 
his  official  bond,  on  his  failure  to  account  therefor.^  The 
sureties  are  chargeable  with  interest  which  a  county  treasurer 
is  bound  to  pay  over  to  his  successor,  but  which  he  has  failed 
to  do.^ 

The  sureties  are  liable  for  the  duties  existing  at  the  time  of 
the  signing  the  bond  where  those  duties  have  not  been  sub- 

1.  Supervisors  of  Tompkins  v.  Bris-  3.  Supervisors   of   Monroe   v.   Clark, 
tol.  99  N.  Y.  316.                                           92  N.  Y.  391. 

2.  Sutherland  v.  Carr,  85  N.  Y.  105. 

[2546] 
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stantially  or  materially  changed.*  But  the  sureties  on  an 
official  bond  are  not  liable  for  defaults  committed  during  a 
prior  term  of  the  same  office,*  even  if  the  principal  had  under 
his  control  property  which  he  might  if  he  had  chosen,  have 
transferred  or  converted  into  money  and  transferred  to  him- 
self in  his  official  capacity."  In  an  action  upon  the  bond  of  an 
overseer  of  the  poor  it  is  necessary  to  show,  as  against  the 
sureties,  not  merely  that  their  principal  was  indebted,  but 
that  such  indebtedness  arose  by  reason  of  not  accounting  for 
money  actually  received  by  him  during  the  term  for  which  the 
sureties  stood  bound.'' 

Under  an  obligation  to  make  good  all  defaults  of  an  officer 
during  his  continuance  in  office,  the  surety  is  liable  for  de- 
faults during  the  term  for  which  he  was  appointed  at  the  time 
the  obligation  was  entered  into,  and  not  for  those  which 
happen  under  his  reappointment.  Where  the  officer  is  ap- 
pointed for  one  year  and  until  another  is  appointed  in  his 
stead,  the  surety  is  liable  for  default  during  the  first  year 
only.* 

Where  the  Legislature  requires  an  officer  to  perform  a 
special  duty  and  to  give  a  special  bond  for  the  performance 
of  that  duty,  no  liability  may  attach  to  the  general  bondsmen 
in  the  absence  of  a  declaration  that  they  shall  be  liable.  But 
that  rule  does  not  apply  where  a  fund  is  placed  in  the  hands 
of  a  treasurer  for  safe  keeping  and  disbursement  without  any 
direction  that  a  special  bond  be  executed  for  the  security  of 
that  fund.  To  relieve  them  there  must  be  some  intention  ex- 
pressed by  the  Legislature  to  that  effect.^  Sureties  of  a  sheriff 
are  liable  for  moneys  received  by  him  after  the  bond  was 
given,  on  process  received  by  him  before.^*  But  they  are  not 
liable  for  moneys  received  by  him,  as  a  deputy  of  a  former 
sheriff,  but  after  they  became  sureties."  The  bondsmen  of  a 
sheriff  are  liable  where  he  seizes  property  of  the  wrong  per- 
son under  his  process.^^    They  are  liable  for  his  failure  to 

4.  Supervisors  of  Monroe  v.  Clarke,  9.  Village  of  Bath  v.  McBride,  221 

25  Hun,  282,  aff'd,  92  N.  Y.  391.  N.  Y.  231. 

8.  Bissell   V.   Saxton,   66   N.   Y.   55;  10.  People  ex  rel.   Rings,   15   Wend. 

Kellum  V.  Clark,  10  Week.  Dig.  492.  623. 

e.  Bissell  V.  Saxton,  77  N.  Y.  191.  11.  People   ex   rel.    v.    McHenry,    19 

7.  Kellum  v.  Clark,  97  N.  Y.  390.  Wend.  482. 

8.  Kingston  Mutual  Ins.  Co.  v.  12.  Dennison  v.  Plumb,  18  Barb.  89; 
Clark,  33  Barb.  196.  See  also.  Over-  People  ex  rel.  v.  Schuyler,  4  N.  Y. 
acre  v.  Garrett,  5  Lans.  156.  173. 
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respond  to  Ms  liability  as  bail,  for  a  person  arrested  who 
fails  to  give  or  justify  bail,  and  the  measure  of  damages  is 
not  the  loss  to  the  creditor  by  the  escape,  but  the  deficiency 
in  the  judgment  against  the  sheriff.^^ 

B.  Defenses  to  surety. 

It  is  no  defence  to  a  bond  that  it  is  not  in  the  exact  form 
prescribed  by  statute.^*  The  sureties  on  the  official  bond  of 
an  officer  de  facto  are  estopped  from  denying  their  liability 
as  such.^^  In  an  action  on  the  official  bond  of  a  tax  collector, 
it  is  no  defense  that  the  warrant  was  not  delivered  at  the  time 
required  by  law ;  that  it  did  not  contain  any  return  day ;  that 
it  was  only  partly  filled  out,  and  that  the  collector  had  paid 
over  all  the  moneys  collected.^*  The  sureties  are  not  dis- 
charged by  legislation,  subsequent  to  the  delivery  of  the  bond, 
which  modifies  the  duties  of  the  office,  for  the  faithful  per- 
formance of  which,  by  their  principal,  the  bond  Avas  given." 
And  especially  is  this  true,  where  the  acts  for  which  it  is 
sought  to  hold  the  surety  liable  were  not  done  in  pursuance 
of  such  new  authority.^^  A  resolution  authorizing  the  taxing 
of  a  loss  sustained  by  a  tax  collector  on  a  municipality  does 
not  relieve  the  sureties.^^  The  sureties  are  not  discharged  by 
omission  of  duty,  or  non-action  by  the  obligees,  or  by  the  non- 
performance of  any  duty  which  is  not  owing  directly  to  the 
surety.^ 

13.  People  ex  rel.  Dikeman,  3  Abb.  charter  of  the  village  (L.  1895,  ch. 
Ct.  App.  Dec.  520.  785,  tit.  2,  §  11),  and  by  a  resolution 

14.  Jones  v.  Newman,  36  Hun,  634.      adopted  by  its  board  of  trustees.     It 
Waiver  of  objection. — ^Where  an  of-      purports  to  insure  the  village  against 

ficial  bond  was  not  sealed,  and  on  de-  any  loss  because  of  the  default  of  its 

fault  the  sureties  gave  their  note,  held,  treasurer  and  it  should  be  enforced  in 

they  must  be  presumed  to  have  known  the   terms    in    which    it   was   written, 

the    defect     in    the    instrument    and  The  liability  thereon  is  not  affected  by 

waiveU    the    objection    thereto.      Ray-  the   fact   that  the   treasurer  gave  an- 

mond  V.  Lent,  14  Johns.  401.  other  bond   for   the  specific   fund,  for 

15.  Fake  v.  Traut,  39  N.  Y.  394.  the  loss   of  which  recovery  is  sought 

16.  Bradley  v.  Ward,  1  T.  &  C.  413,  in  this  action.  Village  of  Bath  v.  Mc- 
58  N.  Y.  402.  Bride,  221  N.  Y.  231. 

17.  People  V.  Vilas,  36  N.  Y.  459.  18.  Mayor  of  New  York  v.  Ryan,  35 
Bond  for  specific  fund. — The  trustees      How.  Pr.  408. 

of    a    village    fixed    the    amount    for  19.  Oakley  v.  Mayor   of  New  York, 

which  its  treasurer  should  give  bonds.  49  Super.  Ct.  549;  aff'd,  70  Super.  Ct. 

He   gave   two   separate  bonds   making  612. 

up     that    amount.      The    bond     upon  20.  Supervisors    of   Monroe  v.   Otis, 

which  this  suit  was  brought  is  to  the  62  N.  Y.  88. 

precise     language     required     by     the 
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C.  Who  may  maintain  action. 

The  bond  of  a  supervisor  given  to  the  town  clerk  for  the 
benefit  of  the  town  may  be  sued  by  the  succeeding  supervisor 
in  his  name,  for  the  use  of  the  town.^^    A  town  is  entitled  to 
prosecute,  against  the  sureties  upon  the  official  bond  of  a 
defaulting  county  treasurer  running  to  the  county  in  which 
the  town  is  situated,  an  action  to  recover  school  moneys  ap- 
portioned to  the  town  which  the  defaulting  treasurer  has 
never  paid  to  the  town  or  any  officer  thereof.^     Where  a 
relator,  the  then  surrogate,  having  demanded  payment  of 
moneys  deposited  with  his  deceased  predecessor,  in  his  official 
capacity,  from  the  administrators  of  such  predecessor,  and 
payment  having  been  refused,  brought  an  action  in  the  name 
of  the  people  against  the  sureties,  on  the  official  bond  of  such 
deceased  surrogate,  it  was  held  that  the  people  were  entitled 
to  maintain  the  action  as  the  trustees  of  an  express  trust.    To 
constitute  a  defense  to  such  an  action,  it  must  at  least  be 
shown,  that  in  the  management  of  the  fund  the  surrogate  had 
acted  without  fault  and  that  he  had  been  free  from  all  negli- 
gence.^' 

D.  Statutory  provisions  as  to  action  on  bond. 

The  Code  of  Civil  Procedure,  sections  1880-1892,  contained 
provisions  for  actions  by  private  persons  on  official  bonds. 
Upon  the  repeal  of  that  Code,  these  provisions  were  carried 
to  the  Public  Officers  Law,  sections  20-28.  The  language  of 
the  sections  has  been  somewhat  changed,  but  little  change  has 
been  made  in  the  substance  of  the  provisions.  When  they 
were  a  part  of  the  Code  of  Civil  Procedure,  they  in  terms 
applied  only  to  bonds  of  sheriffs,  surrogates,  county  treas- 
urers, and  official  bonds  running  to  the  people.^  But  the 
present  pirovisions  seem  to  apply  to  bonds  of  all  public 
officials. 

81.  Sutherland    v.    Carr,    85    N.    Y.  182  N.  Y.  369;  reversing,  21  App.  Div. 

105.  304,  80  N.  Y.  Supp.  924. 

As  to  giving  pernussion  to  sue  the  23.  People  ex  rel.  Naah  v.  Faulkner, 

bond  of  a  master  in  chancery..  Matter  38  Hun,  607,  107  N.  Y.  477. 

of  Van  Epps,  56  N.  Y.  599.  24.  Levin  v.  Robie,  5  Misc.  529,  25 

22.  Town    of    Ulysses    v.    Ingersoll,  N.  Y.  Supp.  986. 


2550      OFFICIAL  BOND,  ACTION   BY   PEIVATE  PERSON   UPON. 

E.  Application  for  leave  to  sue  bond, 
i.  Public  Officers  law,  §  20.    Action  upon  official  bond  or  undertaking. 

Where  a  public  officer  is  required  to  give  an  official  bond  or  undertaking,  and 
special  provision  is  not  made  by  law  for  the  prosecution  of  the  bond  or  under- 
taking, by  or  for  the  benefit  of  a  person  who  haa  sustained  by  his  default, 
delinquency  or  misconduct,  an  injury,  for  which  the  sureties  upon  the  bond 
or  undertaking  are  liable,  such  a  person  may  apply  for  leave  to  prosecute  such 
official  bond  or  undertaking.  Such  application  shall  be  made  to  the  supreme 
court  except  as  otherwise  provided  in  this  article. 

2.  Public  Officers  law,  §  21.    Application  may  be  made  ex  parte. 

Such  application  may  be  made  without  notice;  but  in  that  case  the  officer, 
or  either  of  his  sureties,  may  apply  upon  notice,  to  vacate  an  order  permitting 
the  applicant  to  maintain  an  action,  upon  any  ground  showing  that  it  ought  not 
to   have  been  granted. 

3.  Public  Officers  Law,  §  22.    Proof  to  accompany  application. 

The  application  must  be  accompanied  with 

1.  A  certified  copy  of  the  official  bond  or  undertaking; 

2.  Proof  by  affidavit  of  the  default  or  misconduct  complained  of,  and  that 
satisfaction  of  the   same  has  not  been  received. 

3.  If  the  default  consists  of  the  non-payment  of  money,  and  the  applicant 
has  not  recovered  judgment  against  the  officer,  or  special  provision  is  not 
otherwise  made  by  law,  proof  of  a  demand  for  the  money  from  the  officer, 
or  that  a  demand  cannot  be  made  with  due  diligence. 

4.  Public  Officers  Law,  §  23.    Order  gn^anting  leave;  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  permitting  the 
applicant  to  maintain  an  action  upon  the  bond  or  undertaking.  The  action 
must  be  brought,  in  the  court  which  granted  the  order,  by  the  applicant  as 
plaintiff;  and  it  may  be  maintained,  as  if  the  applicant  was  the  obligee  named  in 
the  bond  or  undertaking,  except  as  otherwise  expressly  prescribed  in  this  article. 

5.  Public  Officers  Law,  §  24.    Successive  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either  before  or  after 
judgment  in  the  first  action,  obtain  an  order,  permitting  him  to  maintain  another 
action,  in  the  same  court,  upon  the  same  bond  or  undertaking,  for  another  default 
or  misconduct.  Any  number  of  such  orders  may  be  successively  made;  and 
neither  of  the  actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly  prescribed 
in  this  article. 

6.  Demand. 

At  common  law,  if  the  condition  of  the  bond  is  to  pay  ac- 
cording to  law  and  not  upon  demand,  no  demand  is  necessary 
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for  the  maintenance  of  an  action.^  Under  the  statute,  a  de- 
mand is  unnecessary  where  a  judgment  has  been  recovered 
against  the  official,^®  or  where  the  officer  absconds  and  makes 
a  demand  impossible,"  But  the  action  may  be  permitted 
although  a  judgment  against  the  official  has  not  been  pro- 
cured.^* 

7.  Discretion  of  the  court. 

Although  the  language  of  section  23  is  mandatory  in  terms, 
it  is  thought  that  the  statute  vests  the  court  with  authority 
to  be  exercised  only  as  it  should  be  required  to  promote  the 
obvious  ends  of  justice.  The  object  of  requiring  an  applica- 
tion to  be  made  for  leave  is  to  require  the  court  to  make  such 
an  investigation  into  the  case  as  will  enable  it  to  determine 
whether  the  suit  would  be  just  or  proper.  The  power  to  give 
the  leave  implies  the  existence  of  power  to  deny  it.  The  pro- 
vision is  evidently  intended  to  protect  the  officer  and  his 
sureties  against  needless  actions,  and  at  the  same  time  allow 
all  such  suits  upon  the  bond  as  shall  appear  to  be  reasonably 
necessary.^ 

F.  Complaint. 
An  action  on  an  official  undertaking  in  form  joint  and  sev- 
eral may  be  brought  against  the  sureties  alone  without  join- 
ing the  officer.  Breach  of  an  official  undertaking  annexed  to 
the  complaint  may  be  sufficiently  pleaded  by  negativing  the 
language  of  the  condition.^**  An  allegation  of  the  recovery  of 
a  judgment  against  an  assignee  for  the  benefit  of  creditors  is 
a  sufficient  pleading  of  the  indebtedness  in  an  action  against 
the  surety  on  the  assignee 's  bond.'^ 

G.  Admissibility  against  sureties  of  statements  of  official. 

Where  persons  become  sureties  upon  a  bond  they  make 
themselves  privies  to  the  proceedings  against  their  principal, 

25.  Supervisors  of  Monroe  v.  Clark,  28.  Ex  parte  Chester,  5  Hill,  555; 
25  Hun,  288;  Board  of  Education  v.  Rhinelander  v.  Mather,  5  Wend.  102. 
Heckox,  12  Week.  Dig.  206.  29.  People  v.  Conner,,  8  Hun,  533. 

26.  Pierpont  v.  McGuire,  13  Misc.  30.  Town  of  Hadley  v.  Garner,  116 
70,  68  St.  Rep.  197,  34  N.  Y.  Supp.  150.  App.  Div.  68,  101  N.  Y.  Supp.  777. 

27.  Lewison  v.  Hoffman,  8  Misc.  31.  Pierpont  v.  McGuire,  13  Misc. 
583,  60  St.  Rep.  582,  29  N.  Y.  Supp.  70,  68  St.  Rep.  197,  34  N.  Y.  Supp. 
1119.  150. 
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and  when  he,  without  fraud  or  collusion,  is  concluded,  they 
are  also  eoncluded.^^  An  officer's  accounts  and  reports  arg 
admissible  in  evidence  against  his  surety  to  show  his  in- 
debtedness, if  they  are  made  during  the  transaction  of  the 
business  for  which  the  surety  is  bound.^^  But  the  official  re- 
ports of  the  officer  are  not  conclusive  against  the  sureties,  but 
are  subject  to  explanation." 

H.  Execution. 

1.  Public  Officers  Law,  §  25.    Indorsement  upon  execution. 

Where  an  execution  is  issued  upon  a  judgment,  recovered  against  the  public 
officer  and  any  of  his  sureties,  in  an  action,  brought  pursuant  to  this  article,  the 
plaintiff's  attorney  must  indorse  thereon  a  direction  to  collect  the  same,  in  the 
first  place  out  of  the  property  of  the  public  officer,  and,  if  sufficient  property 
cannot  be  found,  then  to  collect  the  deficiency  out  of  the  property  of  the 
surety  or  sureties. 

2.  Public  Officers  Law,  §  26    Collection  of  execution;  when  a  defence  to 

subsequent  action. 

It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought  upon  an  official 
bond  or  undertaking,  that  he,  or  any  other  surety  or  sureties,  have  been  or  will 
be  compelled,  for  want  of  sufficient  property  of  the  public  officer  to  pay,  upon 
one  or  more  judgments  recovered  against  him  or  them,  upon  the  same  bond  or 
undertaking,  an  aggregate  amount,  exclusive  of  costs,  officers'  fees,  and  expenses, 
equal  to  the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond  or 
undertaking.  It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defendant  is  thus 
liable,  is  less  than  the  amount  of  the  plaintiff's  demand. 

I.  Public  Officers  Law,  §  27.      When  claimants  entitled  to  ratable  dis- 
tribution. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recovered  by 
actions  upon  an  official  bond  or  undertaking,  as  prescribed  in  this  article,  exceeds 
the  sum  for  which  the  sureties  are  liable,  the  court  must,  upon  the  application 
of  a  person  who  has  obtained  leave  to  prosecute  the  bond  or  undertaking,  made 
upon  notice  to  the  plaintiff's  attorney,  in  each  action  then  pending  upon  such 
bond   or  undertaking,  and  in   each  uncollected  judgment   recovered  thereupon, 

32.  Baggott  v.  Boulger,  2  Duer,  160;  N.  Y.  573. 

Eaplye  v.  Prince,  4  Hill,  119;  Bartleitt  33.  Board   of  Supervisors   of  Tomp- 

V.   Campbell,   1    Wend.   50;    Methodist  kins    Co.    v.    Bristol,    99    N.    Y.    316; 

Church  V.  Barker,  18  N.  Y.  463;  Law-  Lewisson  v.  Hoffman,  8  Misc.  583,  60 

tow  v.  Green,  64  N.  Y.  331;    Soofield  St.   Eep.   582,   29   N.   Y.   Supp.    1119; 

V.  Churchill,  72  N.  Y.  565;   Jordan  v.  Board    of    Education    v.    Heckox,    12 

Volkening,  72  N.  Y.  300;  Fay  v.  Ames,  Week.  Dig.  206. 

44  Barb.   327;   Gerould  v.  Wilson,   81  34.  Bissell  v.  Saxton,  66  N.  Y.  55. 
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direct  and  provide  for  the  distribution  of  the  money,  collected  out  of  the  prop- 
erty of  the  sureties,  among  the  persons  in  favor  of  whom  the  liabilities  have 
accrued,  in  proportion  to  the  amount  which  each  one  is  entitled  to  recover; 
to  be  ascertained  by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge,  forbidding 
the  payment  to  the  plaintiff  in  any  action,  of  the  sum  collected  or  to  be  collected 
by  virtue  of  a  judgment  therein.  But  this  section  does  not  authorize  lae 
court  to  compel  a  plaintiff  to  refund  any  money,  collected  and  received  by  him,  in 
good  faith,  before  service  of  notice  of  such  an  order. 

J.  Public  Officers  Law,  §  28.    Receivers,  assignees  and  trustees  deemed 

public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or  other  officer, 
appointed  by  a  court  or  a  judge,  is  a  public  officer,  within  the  meaning  of  this 
article;  but  where  he  was  appointed  by  or  pursuant  to  the  order  of  a  court, 
or  in  proceedings  supplementary  to  execution  against  property,  the  application 
for  leave  to  prosecute  his  official  bond  or  undertaking  must  be  made  to  the 
court  by  which,  or  pursuant  to  whose  order,  he  was  appointed,  or  in  which 
the  judgment  was  rendered,  as  the  case  may  be. 

K.  Form  of  Complaint. 
SUPREME  COURT— Livingston  County. 


The  People  of  the  State  op  New 
York  on  the  Relation  of  Edwin 
A.  Nash,  Surrogate  op  Livingston 
County, 

vs. 

James  Faulkner  and  Henry  J. 
Faulkner,  Survivor  op  Samuel 
D.  Faulkner,  Deceased. 


[  107  N.  Y.  477. 


The  plaintiff  in  this  action  for  a  complaint  against  the  said  defend- 
ant alleges: 

1.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York,  on  the  7th  day  of  November,  1871,  Samuel  D.  Faulkner  in  his 
lifetime,  since  deceased,  was  duly  elected  to  the  office  of  county  judge 
of  Livingston  county,  and  that  on  the  1st  day  of  January  thereafter 
he  entered  upon  the  duties  of  the  office  to  which  he  was  elected.  That 
by  virtue  of  the  said  election,  he  became  the  surrogate  of  said  county 
and  that  he  continued  to  exercise  the  duties  of  said  office  during  the 
term  for  which  he  was  elected,  which  term  expired  on  the  last  day  of 
December,  1877. 

2.  That  after  his  election  and  prior  to  his  entering  upon  the  duties 
of  his  office,  he  made,  executed  and  caused  to  be  filed  in  the  clerk's 
office  of  Livingston  county  his  official  bond,  that  the  said  defendants 

10 
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James  Faulkner  and  Henry  J.  Faulkner  were  his  sureties  on  said 
bond,  that  the  said  bond  is  in  the  words  and  figures  following,  viz. : 
(Here  insert  bond.) 

That  the  said  bond  was  duly  executed  according  to  the  require- 
ments of  the  statute  in  such  ease  made  and  provided,  was  duly 
acknowledged  by  the  parties  executing  the  same,  and  the  said  sureties 
justified  as  required  by  the  statute;  that  said  bond  was  made,  ex- 
ecuted, acknowledged  and  justified  and  was  duly  approved  by  the 
clerk  of  Livingston  county  on  the  20th  day  of  November,  1871,  and 
was  duly  filed  in  his  office  as  by  reference  to  the  said  bond,  acknowl- 
edgment, justification,  approval  and  filing,  indorsed  upon  the  said 
bond  will  more  fully  appear. 

3.  That  Samuel  Finley,  late  a  resident  of  the  town  of  Geneseo  in 
said  county  of  Livingston,  died  seized  and  possessed  of  real  estate  and 
personal  property,  that  Samuel  Finley  and  John  R.  Strang  were  duly 
appointed  administrators  of  all  and  singular  the  property  and  effects 
which  were  of  the  said  Samuel  Finley,  deceased,  and  entered  upon 
the  discharge  of  their  duties  as  such  administrators. 

4.  That  in  the  course  of  administration  it  was  discovered  by  said 
administrators  that  the  personal  assets  of  the  estate  of  the  said  Samuel 
Finley  deceased,  were  insufficient  to  pay  the  debts  incurred  by  said 
Samuel  Finley,  deceased,  in  his  lifetime;  that  the  said  administrators 
having  filed  an  inventory  of  the  estate  of  said  Samuel  Finley,  de- 
ceased, and  within  the  time  prescribed  by  law  didy  applied  to  the 
said  Samuel  D.  Faillkner  as  such  surrogate  as  aforesaid  for  an  order 
for  the  sale  of  the  real  property  of  the  said  deceased;  that  the  said 
Samuel  Finley  in  his  lifetime  had  executed  and  delivered  to  James 
J.  Cone  and  Charles  Jones,  a  mortgage  upon  the  real  estate  or  a  por- 
tion thereof,  of  which  he  died  seized,  and  for  the  sale  of  which  the  said 
administrators  applied  to  such  surrogate  for  leave  to  seU ;  that  the 
said  Cone  and  Jones  commenced  an  action  in  the  Supreme  Court  for 
the  foreclosure  of  the  said  mortgage ;  that  such  proceedings  were  had 
in  the  said  action  that  a  judgment  for  foreclosure  of  the  said  mort- 
gage and  a  sale  of  the  mortgaged  premises  was  duly  entered  in  the 
clerk's  office  of  Livingston  county;  that  pursuant  to  the  said  judg- 
ment the  premises  were  sold;  that  from  the  proceeds  of  the  said  sale 
the  amount  found  due  on  the  said  mortgage  was  paid,  and  there  was 
a  surplus  of  $1,657.46  which  sum  was  paid  to  the  treasurer  of  the 
county  of  Livingston  as  in  and  by  said  judgment  directed ;  that  after- 
wards and  on  the  22d  day  of  June,  1876,  on  the  application  of  the 
administrators  of  said  Samuel  Finley,  deceased,  an  order  was  made 
pursuant  to  the  statute  in  such,  ease  made  and  provided,  directing  the 
treasurer  to  pay  over  the  said  sum  to  the  surrogate  of  Livingston 
county;  that  pursuant  to  said  order  the  said  treasurer  paid  over  the 
said  money  to  the  said  Samuel  D.  Faulkner  as  such  surrogate  as  afore- 
said, and  took  his  receipt  therefor  as  by  reference  to  the  judgment 
roll  containing  the  judgment  of  foreclosure  and  sale  on  said  mortgage, 
the  proceedings  thereon,  the  order  entered  on  the  22d  day  of  June, 
1876,  now  on  file  in  the  clerk's  office  of  Livingston  county,  and  the 
receipt  of  the  said  Samuel  D.  Faulkner,  as  such  surrogate,  now  on 
file  in  the  treasurer's  office  of  said  county. 
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5.  That  by  an  act  of  the  Legislature  of  this  State,  passed  March 
9,  1874,  the  district  attorney  of  said  county  of  Livingston  was  author- 
ized to  discharge  the  duties  of  surrogate  of  the  said  county  during  the 
inability  of  the  county  judge  and  surrogate  thereof  on  account  of  sick- 
ness; that  in  the  month  of  December,  1876,  the  said  Faulkner  being 
such  surrogate  as  aforesaid,  became  sick  and  unable  to  discharge  the 
duties  of  his  ojBBice ;  that  at  that  time  Daniel  W.  Noyes  was  the  district 
attorney  of  said  county,  duly  elected,  qualified  and  acting  as  such, 
that  the  said  Faulkner  gave  notice  to  the  said  Noyes  as  such  district 
attorney,  of  his,  the  said  Faulkner's  inability  to  discharge  the  duties 
of  the  office  of  surrogate  on  account  of  sickness  and  requested  him, 
the  said  Noyes,  as  such  district  attorney,  to  act  as  surrogate  during 
such  sickness;  that  said  Noyes  received  said  notice  and  immediately 
thereupon  qualified  himself  to  and  did  enter  upon  the  discharge  of  the 
duties  of  surrogate  of  the  said  county  as  in  and  by  act  provided. 

6.  That  afterwards  and  on  the  29th  day  of  January,  in  the  year 
1877,  the  said  Daniel  W.  Noyes,  acting  as  such  suriogate  as  afore- 
said, made  an  order  in  the  proceedings  commenced  by  the  said  sur- 
rogate as  aforesaid,  directing  the  said  administrators  to  sell  certain 
real  estate  of  which  the  said  Samuel  Finley  died  seized,  and  which  was 
liable  for  the  payment  of  his  debts,  to  which  order  and  to  the  proceed- 
ings in  said  surrogate's  court  in  reference  thereto,  now  on  file  in  the 
Surrogate's  Court  of  said  county,  the  said  plaintiff  craves  leave  to 
refer. 

7.  That  pursuant  to  the  said  order  the  said  administrators  made 
sale  of  the  real  estate  which,  in  and  by  said  order,  was  directed  to  be 
sold,  and  brought  the  proceeds  of  such  sale  into  the  said  Surrogate's 
Court;  that  on  the  16th  day  of  April,  1877,  the  said  administrator's 
paid  over  to  the  said  Daniel  W.  Noyes,  acting  as  such  surrogate,  the 
proceeds  of  the  said  sale,  the  sum  of  $1,591.50 ;  that  the  said  money  was 
paid  to  the  said  Daniel  W.  Noyes,  as  such  surrogate  as  aforesaid,  to 
be  distributed  to  the  creditors  of  said  Samuel  Finley,  deceased,  under 
the  provisions  of  the  statute  in  such  case  made  and  provided. 

8.  That  the  said  Daniel  W.  Noyes,  acting  as  such  surrogate  as 
aforesaid,  on  or  about  the  16th  day  of  April,  1877,  deposited  the  said 
money  with  one  James  J.  Cone,  a  banker  doing  a  banking  business 
in  Geneseo,  in  said  county,  and  received  from  said  Cone  a  certificate 
of  deposit,  payable  at  sight  to  the  order  of  the  said  Daniel  W.  Noyes, 
acting  surrogate  as  aforesaid,  with  interest  at  five  per  cent,  per  annum. 

9.  That  afterwards  and  on  or  about  the  25th  day  of  April,  1877, 
the  said  Faulkner  recovered  from  his  said  sickness  and  resumed  the 
duties  of  the  office  of  surrogate  of  said  county ;  that  thereby  the  duties 
and  offices  of  the  said  Noyes  as  acting  surrogate  of  the  said  county 
ceased ;  that  he,  the  said  Noyes,  delivered  up  the  said  office  to  the  said 
Faulkner  and  all  the  books,  papers  and  money  in  the  hands  of  him, 
the  said  Noyes,  pertaining  thereto;  that  he,  the  said  Noyes,  indorsed, 
transferred  and  delivered  to  said  Faulkner  the  said  certificate  of  de- 
posit so  given  by  the  said  Cone  as  aforesaid;  by  means  whereof  and 
of  the  staute  in  such  case  made  and  provided,  the  said  Faulkner,  as 
such  surrogate  as  aforesaid,  and  the  said  defendants,  as  his  sureties 
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on  said  bond,  became  responsible  for  the  said  money  so  received  by  the 
said  Noyes,  as  aforesaid,  and  liable  to  pay  the  same  to  the  said  plain- 
tiff as  his  successor  in  the  said  office  of  surrogate  of  said  county  as 
aforesaid. 

10.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York  on  the  6th  day  of  November,  1877,  the  said  Samuel  D.  Faulk- 
ner, in  liis  lifetime,  since  deceased,  was  again  duly  elected  county 
judge  of  the  county  of  Livingston,  and  that  on  the  1st  day  of  Janu- 
ary thereafter  he  entered  upon  the  duties  of  the  office  to  which  he  was 
elected,  and  that  by  virtue  of  the  said  election  he  became  the  surro- 
gate of  said  county,  and  that  he  continued  to  exercise  the  duties  of 
said  office  until  the  time  of  his  decease,  as  hereinafter  stated. 

11.  That  after  his  said  second'  election  and  prior  to  his  entering 
upon  the  duties  of  his  office,  he  made,  executed  and  caused  to  be  filed 
in  the  clerk's  office  of  Livingston  county  his  official  bond,  that  the 
said  defendants  James  Faulkner  and  Henry  J.  Faulkner  were  his 
sureties  on  said  bond;  that  the  said  bond  is  in  the  words  and  figures 
following,  viz. : 

(Here  insert  bond.) 

That  said  bond  was  duly  executed  according  to  the  requirements 
of  the  statute  in  such  case  made  and  provided,  was  duly  acknowl- 
edged by  the  parties  executing  the  same  and  the  said  sureties  justi- 
fied as  required  by  the  statute,  that  the  said  bond  so  made,  executed, 
acknowledged  and  justified  was  duly  approved  by  the  clerk  of  Liv- 
ingston county  on  the  26th  day  of  November,  1877,  and  was  duly  filed 
in  his  office  and  was  afterwards  and  on  the  same  day  duly  recorded  in 
liber  4  of  miscellaneous  records  of  Livingston  county,  at  page  476, 
as  by  reference  to  the  said  bond,  acknowledgment,  justification,  ap- 
proval, filing  and  recording  will  more  fully  appear. 

12.  That  on  the  19th  day  of  August,  1878,  the  said  Samuel  D. 
Faulkner,  being  such  surrogate  as  aforesaid,  deceased;  that  at  the 
time  of  his  decease,  the  said  Samuel  D  .Faulkner,  as  such  surrogate 
as  aforesaid,  had  in  his  hands  the  sum  of  $1,212.90,  all  the  moneys 
received  from  said  treasurer  on  the  26th  day  of  June,  1876,  and  the 
sum  of  $1,591.50,  received  by  the  said  Noyes,  acting  as  surrogate  as 
aforesaid,  on  the  16th  day  of  April,  1877;  that  at  the  time  of  his 
decease  no  distribution  had  been  made  of  the  said  money  so  received 
as  aforesaid  to  the  creditors  of  the  estate  of  the  said  Samuel  Pinley, 
deceased. 

13.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York,  on  the  4th  day  of  November,  1878,  the  said  relator,  Edwin  A. 
Nash,  was  duly  elected  to  the  office  of  county  judge  of  the  county  of 
Livingston.  That  thereafter  he  duly  qualified  himself  for  said  office, 
and  duly  executed  and  filed  his  official  bond  as  required  by  statute, 
and  on  the  1st  day  of  January,  1879,  duly  entered  upon  thfe  discharge 
of  the  duties  of  said  office,  and  still  continues  to  execrise  the  same, 
and  that  by  virtue  of  said  election  and  qualification  he  became  and 
still  is  the  surrogate  of  Livingston  county. 

14.  That  by  virtue  of  his  said  office  of  surrogate  he  became  and  is 
lawfully  entitled  to  the  sums  of  money  above  mentioned,  so  received 
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by  the  said  Samuel  D.  Faulkner  in  his  lifetime  as  such  surrogate 
aforesaid. 

15.  That  being  so  lawfully  entitled  to  the  said  money,  the  said  re- 
lator made  a  statement  in  writing  of  the  same  in  the  form  of  an  ac- 
count and  claim  against  the  estate  of  the  said  Samuel  D.  Faulkner, 
deceased,  duly  certified  by  the  said  relator  as  such  surrogate  as  afore- 
said, and  on  the  27th  day  of  September,  1879,  caused  the  same  to  be 
presented  to  the  said  defendants  (the  said  defendants  being  at  the 
same  time  administrators  of  the  estate  of  the  said  Samuel  D.  Faulkner, 
deceased)  and  demanded  pajonent  thereof;  that  the  said  defendants 
neglected  and  refused  to  pay  said  claim,  and  still  neglect  and  refuse 
so  to  do. 

16.  That  by  an  order  made  at  a  Special  Term  of  the  Supreme 
Court,  held  at  the  court  house  in  the  city  of  Rochester  on  the  last 
Monday  of  May,  1881,  the  said  relator  Edwin  A.  Nash,  the  surrogate 
of  Livingston  county,  was  authorized  to  prosecute  the  said  defend- 
ants, the  sureties  on  the  said  bond,  in  this  court  in  the  name  of  the 
People  of  the  State  of  New  York,  stating  in  the  process,  pleadings 
and  proceedings  required  in  said  action,  that  the  same  was  brought 
on  the  relation  of  the  said  relator  Edwin  A.  Nash,  the  surrogate  of 
Livingston  county,  and  that  his  action  is  brought  in  pursuance  of  the 
leave  granted  by  the  said  order. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendants,  as  such  sureties  upon  said  official  bond  as  aforesaid,  for 
the  sum  of  $1,212.90  and  interest  thereon  from  June  26,  1876,  and 
the  further  sum  of  $1,591.50  and  interest  thereon  from  April  16, 
1877,  besides  costs.  JAMES  WOOD, 

Plaintiff's  Attorney. 

L.  Short  form  of  complaint. 
SUPREME  COURT— SARATOfJA  County. 


Town  op  Hadley 

vs.  [  116  App.  Div.  68. 

William  T.  Garner  and  Milton  H. 
Prasier. 


The  plaintiff,  for  a  cause  of  action  against  the  defendants,  alleges 
upom  information  and  belief,  as  follows : 

First.  That  the  plaintiff  is  a  municipal  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
being  a  political  subdivision  of  the  State,  known  as  a  town. 

Second.  That  on  the  7th  day  of  March,  1899,  one  John  Cowles 
was  duly  elected  commissioner  of  highways  of  said  town ;  that  as  such 
commissioner  he  duly  gave  a  written  undertaking  as  required  by  law, 
the  sureties  in  which  undertaking  were  the  above-named  defendants, 
and  which  undertaking  was  duly  acknowledged,  executed  and  de- 
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livered  by  them  to  the  supervisor  of  said  town,  who  thereupon  duly 
approved  of  the  same  as  required  by  law,  and  the  same  was,  on  the 
13th  day  of  March,  1899,  duly  filed  in  the  town  clerk's  office  of  said 
town  of  Hadley,  and  that  in  aU  things  said  John  Cowles  thereupon 
duly  qualified  as  such  commissioner  of  highways  and  entered  upon  the 
discharge  of  his  duties  as  such. 

Third.  That  by  the  terms  of  said  undertaking  the  above-named 
defendants  jointly  and  severally  undertook  that  the  said  John  Cowles 
would  faithfully  discharge  his  duties  as  such  commissioner  of  high- 
ways and  would  within  ten  days  after  the  expration  of  his  term  of 
office,  pay  over  to  his  successor  all  moneys  remaining  in  his  hands  as 
such  commissioner,  and  render  to  such  successor  a  true  account  of  all 
moneys  received  and  paid  out  by  him  as  such  commissioner;  a  copy  of 
such  undertaking  is  hereto  annexed,  marked  schedule  A,  and  made  a 
part  of  this  complaint. 

Fourth.  That  said  John  Cowles'  term  of  office  expired  more  than 
ten  days  before  the  commencement  of  this  action,  and  his  successor 
was  duly  elected,  qualified  and  entered  upon  the  discharge  of  his 
duties  more  than  ten  days  before  the  commencement  of  this  action. 

Fifth.  That  said  John  Cowles  did  not  faithfully  discharge  his 
duties  as  such  commissioner  of  highways,  and  did  not  within  ten  days, 
or  at  any  other  time  after  the  expiration  of  his  term  of  office,  pay  over 
to  his  successor  all  moneys  remaining  in  his  hands  as  such  commis- 
sioner, and  did  not  render  to  such  successor  a  true  account  of  all 
moneys  received  and  paid  out  by  him  as  such  commissioner,  to  the 
damage  of  the  plaintiff,  the  town  of  Hadley,  in  the  sum  of  seven  hun- 
dred dollars  ($700). 

Sixth.  That  there  is  now  due  and  owing  to  the  plaintiff  from  the 
defendants  upon  the  undertaking  hereinbefore  referred  to,  by  reason 
of  the  premises  hereinbefore  set  forth,  the  sum  of  seven  hundred  dol- 
lars ($700)  with  interest  from  November  1st,  1899. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendants 
for  the  sum  of  seven  hundred  dollars  ($700)  with  interest  from  the 
1st  day  of  November,  1899,  together  with  the  costs  of  this  action. 

F.  W.  McARTHUR, 
Attorney  for  Plaintiff. 
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ARTICLE  I. 

Introductory. 

A.  Nature  of  action 

B.  History  of  action. 

C.  Jurisdiction  of  courts. 

D.  Partition  in  action  for  waste. 

E.  Relation  to  other  actions. 

1.  Partition  of  other  parcels. 

2.  Partition  of  same  parcel. 

3.  Mortgage   foreclosure. 

4.  Sale  to  pay  decedent's  debts. 

5.  Dissolution  of  partnership. 

6.  Specific   performance. 

ARTICLE  II. 
Property  Subject  to  Partition. 

A.  Civil   Practice  Act,   f  1012.     When   action   for  partition   may  be  brought. 

B.  Property   in   general. 

C.  Personal  property. 

D.  Trust  estates. 

E.  Property  subject  to  power  of  sale. 

F.  Partnership  property. 

0.    All   lands   held   in   common. 

1.  CivU  Practice  Act,   5  1013,  Action   for   partition   to   embrace   all 

separate   tracts   held   in   common. 

2.  Effect  of  section. 

ARTICLE  III. 
By  Whom  Maintained. 

A.  Civil  Practice  Act,   §  1012.    When  action  for  partition  may  be  brought. 

B.  Civil   Practice   Aot,   §  1018.    Who   not   to   be   plaintiff. 

C.  Joint   tenant   or   tenant  in  common. 

D.  Necessity  of  possession  of  plaintiff. 

E.  Heir   attacking  devise. 

1.  Civil  Practice  Act,  §  lOlC.    Action  for  partition  by  an  heir. 

2.  Discussion  of  section. 

F.  Remainderman. 

1.  Civil  Practice  Act,  §  1014.    Action  for  partition  by  remainderman. 

2.  Early  rule  denying   action  by  remainderman. 

3.  Present   limitations   to   action. 

•  For  a  further  discussion  of  the  matters  referred  to  in  this  Chapter,  see  Weed 's 
Practical  Real  Estate  Law;  Aron's  Gist  of  Real  Property  Law;  B.  C.  &  G., 
Consolidated  Laws. 
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G.     Tenant  for  life. 
H.     Husband  and  wife. 
I.     Receiver. 
J.     Trustee. 
K.     Infant. 

1.  Civil  Practice  Act,  §  1015,  Action  for  partition  by  an  infant. 

2.  Action  by  infant. 

3.  Form  of  affidavit  for  authority  to  permit  infant  to  maintain  action. 

4.  Form  of  order  of  surrogate  autjiorizing  partition  by  infant. 
L.     Committee  of  incompetent  person. 

ARTICLE  IV. 
Parties  Defendant. 

A.  Civil  Practice  Act,  §  1017.     Parties. 

B.  Civil  Practice  Act,  §  1021.     Optional  parties  '  defendant. 

C.  Parties  in  general. 

D.  Remaindermen. 

1.  In  general. 

2.  Remainders   converted   into   personalty. 

3.  Remaindermen  not  in  esse. 

E.  Holder  of  life  estate. 
P.    Dowress. 

G.     Lienors. 

1.  Lien  on  entire  property. 

2.  Lien  on  undivided   share. 
H.     Tenant  or  occupant. 

I.     Claimants. 

J.     Executor  or   administrator. 

1.  Civil   Practice   Act,    §  1019.     When    executor    or    administrator    to 

be  defendant. 

2.  Discussion  of  section. 
K.     Cestui  que  trust. 

L.    Infants. 

1.  In  general. 

2.  Qualifications  of  guardian. 

3.  Time  for  application  for  guardian. 

4.  Order    appointing    guardian. 

5.  The  bond. 

6.  Form  of  application  by  infant  plaintiff  for  guardian  ad  litem. 

7.  Form  of  application  by  defendant  for  guardian  ad  litem. 

8.  Form  of  application  by  plaintiff  for  guardian  ad  litem  for  infant. 

9.  Form  of  affidavit  of  proposed  guardian  ad  litem. 

10.  Form  of  guardian's  consent. 

11.  Form  of  order  appointing  guardian  ad  litem  for  infant  plaintiff. 

12.  Form  of  order  appointing  guardian  ad  litem  for  infant  defendant. 
M.    Incompetent  persons. 

N.    Unknown  parties. 

O.    Civil  Practice  Act,  §  1020.    People  of  state  as  defendant. 

P.    Intervening  parties. 
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ARTICLE  V. 
Pleadings. 

A.  Rules  of  Civil  Practice,  Rule  245.    General  requirements  as  to  complaint. 

B.  Complaint  ia  general. 

C.  Action  by  remainderman. 

D.  Appointment  of  executor  or  administrator. 

E.  Allegations  as  to  seizin  or  possession  of  plaintiff. 

F.  Connecting  parties  with  title. 

G.  Amendments., 

H.     Joinder  of  causes  of  action. 

I.      Form  of  complaint  in  partition. 

J.     Answer. 

K.     Answer  of  guardian  of  infant. 

L.     Form  of  general  answer  of  infant. 

M.     Bill  of  particulars. 

ARTICLE  VI. 

Matters  of  Practice. 

A.  Limitation  of  action. 

B.  Abatement  and  revival. 

1.  Rules  of   Civil   Practice,   Rule  251. 

2.  Death  of  sole  plaintiff  or  defendant. 

C.  Summons  and  appearance. 

D.  Service  of  summons  by  publication. 

E.  Lis  pendens. 

F.  Discontinuance. 

G.  Receivership  of  property. 
H.     Calendar  practice. 

ARTICLE  VII. 
Issues  and  Their  TriaL 

A.  Civil  Practice  Act,  |  1022.    Title  of  parties  may  be  tried. 

B.  Title  of  plaintiff. 

C.  Prior  voluntary  partition. 

D.  Agreement  not  to  maintain  action. 

E.  Issues  between  co-tenants. 

F.  Accounting  between  co-tenants. 

1.  Civil   Practice  Aci^    §  1075.    Rents   and   profits  may   be  adjusted. 

2.  Right  to  accounting. 

3.  Rents. 

4.  Improvements  and  repairs. 

5.  Moneys  expended. 

6.  Injury  to  property. 

G.  Place  of  trial. 
H.     Jury  Trial. 

1.  Civil  Practice  Act,  §  1023.    Issues  of  fact  triable  by  jury. 

2.  Right  to  jury  trial. 

3.  Framing  issues. 

4.  Waiver  of  jury  trial. 
I.      Trial  by  court. 

J.     New  trials. 
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ARTICLE  VIII. 
Keferences. 

A.  Reference   for   trial   of  issues. 

B.  Reference  as  to  questions  incidentally  arising. 

C.  Reference  on  default. 

1.  Rules    of    Civil    Practice,    Rule    246.     Ascertainment    by    court    of 
rights  of  parties  before  interlocutory  judgment. 

2.  Rules  of  Civil  Practice,  Rule  247.     Reference  on  default  or  admis- 

sion in  case  of  infants,  absentees  or  unknown  parties. 

3.  Rules  of  Civil  Practice,  Rule  250.     Referee  to  be  selected  by  court. 

4.  Infant  party. 

5.  Report. 

6.  Form  of  affidavit  for  appointment  of  referee  on  default. 

7.  Form   of   order   of   reference    on   default. 

8.  Form  of  referee's  report  as  to  title,  etc. 

D.  Reference  to  inquire  as  to   creditors. 

1.  Civil  Practice  Act,  §  1038    Reference  to  inquire  as  to  creditors. 

2.  Civil  Practice  Act,  §  1039.     Duty  of  referee. 

3.  Construction  of  sections. 

4.  Form  of  order  of  reference  to  inquire  as  to  creditors. 

5.  Form  of  notice  to  creditors  to  present  liens  to  referee. 

6.  Form  of  report  of  referee  as  to  creditors. 

ARTICLE  IX. 
Interlocutoiy  Judgment. 

A.  Civil  Practice  Act,  §  1024,  Interlocutory  judgment. 

B.  Contents  of  judgment. 

C.  Final  nature  of. 

D.  Form  of  interlocutory  judgment  of  sale. 

E.  Form  of  interlocutory  judgment   for   actual   partition. 

ARTICLE  X. 
Actual  Partition. 

A.  In  general. 

B.  Appointment  and  qualification  of  commissioners. 

C.  Form  of  oath  of  commissioners. 

D.  Meeting  of  commissioners. 

E.  How  made. 

1.  Civil  Practice  Act,  §  1028.     Partition ;    how  made. 

2.  Civil  Practice  Act,  |  1029.     Partition;  where  there  is  a  particular 

estate. 

F.  Allowance  for  improvements  and  other  equities. 

G.  Civil  Practice  Act,  §  1025.    Partial  partition  authorized. 
H.     Shares  set  off  in  common. 

1.  Civil  Practice  Act,  §  1026.     Shares  may  be  set  off  in  common. 

2.  Effect  of  section. 

I.     Compensation  to  equalize   partition. 

1.  Civil  Practice  Act,  §  1073.     Compensation  to  equalize  partition. 

2.  Power  to  award  compensation. 
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J.    Report  of  commissioners. 

1.  Civil  Practice   Act,   §  1027.    Commissioners  to  make  partition  if 

practicable. 

2.  Civil  Practice  Act,  §  1030.     Report  of  commissioners. 

3.  Civil  Practice  Act,  §  1032.    Confirming  or  setting  aside  report. 

4.  Weight  of  report. 

5.  Form  of  report  of  commissioners  making  partition. 

6.  Form  of  report  of  commissioners  that  sale  is  necessary. 

7.  Form  of  order  on  report  of  commissioners   that   sale  is  necessary. 

ARTICLE  XI. 
Sale  of  Property. 

A.  Civil  Practice  Act,  §  1037.     Sale   of   property;   when   directed. 

B.  Civil  Practice  Act,  §  1044.     "When  land  to  be  sold  free  from  decedent's 

debts. 

C.  Wheil  sale  may  be  ordered. 

D.  The  sale. 

1.  In  general. 

2.  Notice  of. 

3.  Civil  Practice   Act,   5  1056.    Credit   on   sale. 

4.  In  parcels. 

5.  Stay  of. 

6.  Who  are  disqualified  to  purchase. 

7.  Title  of  purchaser. 

8.  Setoff  of  co-tenant's  share  against  purchase  price. 

9.  Civil  Practice  Act,   §  1057.     Report  of  sale. 
10.  Form  of  report  of  sale. 

E.  Resale. 

F.  Compelling  purchaser  to  complete  purchase. 

1.  In  general. 

2.  Sufficiency  of  title. 

3.  Regularity  of  proceedings. 

4.  Subsequent  curing  of  defects. 

5.  Knowledge  of  defect. 

6.  Reimbursement  of  purchaser. 

ARTICLE  XII. 
Final  Judgment. 

A.  Actual  Partition. 

1.  Civil   Practice   Act,    §  1034.    Judgment   must   direct    delivery   of 
possession. 

2.  Contents. 

3.  Form  of  final  judgment  in  actual  partition. 

B.  Confirming  sale. 

1.  Contents. 

2.  Form  of  final  judgment  confirming  sale. 

3.  Form  of  referee's  deed. 
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C.  Protection  of  lienors. 

D.  Modification  of  iinal  judgment. 

E.  Civil  Practice  Act,  §  1076.     Exemplified  copy  of  judgment  may  be  recorded. 

ARTICLE  XIII. 

Effect  of  Final  Judgment. 

A.  Civil  Practice  Act,  §  1033.     Final  judgment  on  report;   effect  thereof. 

B.  Civil  Practice  Act,  §  1058.     Final  judgment  after  confirmation  of  sale. 

C.  Persons  not  parties. 

D.  Dowress. 

E.  Bemaindermen. 

F.  Lienors. 

1.  Civil  Practice  Act,  §  1035.     Lien  of  creditor  upon  share  partitioned. 

2.  Civil  Practice  Act,  §  1059.     Effect    upon    incumbrancers    of    final 

judgment  after  confirmation  of  sale. 

3.  When  lienors  barred. 

G.  Tenant  for  life  or  years. 

1.  Civil  Practice  Act,  §  1074.     Judgment  as  to  parties  having  interest 

in  entire  property. 

2.  When  tenant  barred. 
H.     Infants. 

I.      Unknown  owners. 

J.     Issues  affected. 

K.     Irregularities  in  procedure. 

ARTICLE  XIV. 
Distribution  of  Ptoceeds. 

A.  Civil  Practice  Act,  §  1061.     Distribution  of  proceeds;  duties  of  officer  mak- 

ing sale. 

B.  Civil   Practice    Act,    §  1062.     Payment    of    taxes,    assessments    and    water 

rates  out  of  proceeds  of  sale. 

C.  Rules  of  Civil  Practice,  Eule  248.     Proof  required  on  application  by  party 

for  money  paid  into  court. 

D.  Distribution  in  general. 

E.  Tenant  or  remainderman  in  entire  property. 

1.  Civil  Practice  Act,  §  1074.     Judgment  as  to  parties  having  interest 

in  entire  property. 

2.  Protection    of    remainderman. 

F.  Dower  in  entire  property. 

1.  Civil  Practice  Act,  §  1049.     Sale  or  exception  of  dower  interest. 

2.  Civil  Practice  Act,  §  1050.     Effect    of    sale    of    dower    interest    in 

entire  property. 

G.  Gross  sum  to  dowress  or  tenant  of  share. 

1.  Civil   Practice   Act,    §  1051.     Disposition    of   money   belonging    to 
tenant  of  particular  estate  in  undivided  share  sold. 

2.  Civil  Practice  Act,  §  1052.    Consent  by  guardian  or  committee  of 

tenant  of  particular  estate  to  accept  gross  sum. 

3.  Civil  Practice  Act,  §  1070.     Shares  of  tenants  of  particular  estates; 

investment  and  income. 
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H. 


I. 


Inchoate  dower  and  future  estates. 

1.     Civil  Practice  Act,   §  1053.     Interest  of  owners  of  future  estates; 
in  proceeds   in    sale,   to  be  protected. 


J. 


2.  Civil  Practice  Act,  §  1054. 

3.  No  consent  by  wife. 
Payment  of  liens. 

1.     Civil  Practice  Act,  §  1040. 

Civil  Practice  Aet,  §  1041. 

Civil  Practice  Act,  §  1042. 

Civil  Practice  Act,  §  1043. 

Payment  to  lienor. 
Share  of  deceased. 

1.     Civil  Practice  Act,  §  1045. 

Civil  Practice  Act,  §  1046. 

Civil  Practice  Act,  §  1047. 

Civil  Practice  Act,  §  1048. 
parties. 

Payment   to   Surrogate's  Court. 


2. 
3. 

4. 
5. 


2. 
3. 
4. 


Married  woman  may  release  her  interest. 


Money  to  be  paid  into  court. 
Application  for  money. 
Payment  of  incumbrances. 
Other  parties  not  to  be  delayed. 


When  proceeds  to  be  paid  into  court. 

Disposition   of   deposit. 

Withdrawal  of   deposit. 

When    proceeds    payable    directly    to 


5. 
E.     Infants. 

1.  Civil  Practice  Act,  §  1063. 

2.  Effect  of  section. 
L.     Unknown  and  abs"ent  owners. 

1.  Civil  Practice  Aet,  §  1055. 

2.  Civil  Practice  Act,  §  1064. 

3.  Civil  Practice  Act,  §  1065. 
heirs. 

4.  Civil  Practice  Act,  §  1066. 


Shares  of  infants. 


Unknown  owners  to  be  protected. 
Shares  of  unknown  and  absent  owners. 
Presumption    of    death    of    unknown 

Judicial  inquiry   as   to  unknown   heirs 


with  reference  to  disposition  of  unclaimed  proceeds. 
Civil  Practice  Act,  §.  1067.     Service  of  notice  of  hearing. 


6.  Civil  Practice  Act,  §  1068. 
interested  appear. 

7.  Civil  Practice  Act,  §  1069. 
heirs. 

M.     Security  for  share. 

1.  '  Civil  Practice  Act,  §  1071. 

2.  Civil  Practice  Aet,  §  1072. 

treasurer;  action  thereon. 
N.     Form  of  report  of  referee   after   distribution. 
O.     Form  of  confirmation  of  report  of  distribution 


Dismissal   of  proceeding  if  all  parties 
Disposition   of  proceeds  among  known 


Court  may  require  security  to  refund. 
Security  to  be  taken  in  name  of  county 


ARTICLE  XV. 
Costs  and  Allowances. 


A. 
B. 

C. 


D. 

E. 


Civil  Practice  Act,  §  1036. 
Civil  Practice  Act,  §•  1060. 
Coats. 

1:     In  general. 

2.    Costs  to  defendants. 
Statutory  allowance. 
Additional  allowance. 


Costs;    collection    against    unknown    parties. 
Costs  of  action  and  expenses,  of  sale;  how  paid. 
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F.  Guardians  ad  litem. 

G.  Surveyors'  and  Commissioners'   fees. 
H.    Eeferee's  fees. 

I.      Time  for  fixing. 

ARTICLE  I. 
INTRODUCTORY. 

A.  Nature  of  action. 
An  action  of  partition  is  an  action  between  two  or  more 
persons  having  undivided  interests  in  the  same  property  for 
the  division  of  the  property  among  the  several  parties;  or, 
in  case  a  division  cannot  be  made  without  great  prejudice  to 
the  owners,  for  a  sale  of  the  property  and  a  distribution  of 
the  proceeds.^  Under  modern  practice  other  persons  than 
joint  owners  may  properly  be  made  parties  for  the  adjust- 
ment and  disposition  of  their  special  rights,^  but  the  theory 
on  which  the  action  is  based  has  not  been  changed.^  The  ac- 
tion is  somewhat  of  an  anomaly.  It  is  said  to  be  an  action 
in  rem*  though  it  is,  perhaps,  more  accurate  to  say  that  the 
action  is  quasi  in  rem.,^  for,  although  the  action  involves  cer- 
tain definite  property,  the  action  is  not  a  proceeding  in  rem 
in  the  sense  that  the  res  is  seized  and  really  made  the  defend- 
ant, as  in  cases  of  admiralty  jurisdiction.^    It  is  classified  a? 

1.  As  a  "  controversy." — An     action  2.  See,    infra,    Article    IV. — Parties 

of  partition  is  a  "  controversy  "  with.-  Defendant. 

in  the  meaning  of  §   15  of  the  Judici-  3.  Barton   v.  Reynolds,   81   Misc.  15, 

ary  Law   (formerly  Code  of  Civil  Pro-  142    N.    Y.    Supp.    895;    modified,    158 

cedure  §  46)  relating  to  the  disqualifi-  App.  Div.  951,  143  N.  Y.  Supp.  1106. 

cation   of   judges   related  to   a  party.  4.  Toole   v.   Toole,    112   N.   Y.    333; 

Matthews  v.   Noble,  25  Misc.   674,   55  Sandiford  v.   Town  of   Hempstead,  97 

N.    Y.    Supp.    190;     affirmed    without  App.  Div.  163,  90  N.  Y.  Supp.  76;  af- 

opinion,  39  App.  Div.  655.  firmed  without  opinion,  186  N.  Y.  554, 

Action  for  recovery  of  real  property.  79  N.  E.  1115;  Corwithe  v.  Griffing,  21 

— A  partition  suit  was  held  to  be  an  Barb.  9. 

"  action  for  the  recovery  of  real  prop-  5.  Valentine      v.      Point      (VWoods 

erty  "  within  the  meaning  of  §  122  of  Asso.,    171    App.   Div.   926,   156  N.   Y. 

the    Code    of    Procedure,    relative    to  Supp.  808. 

bringing   in   parties.     Waring  v.  War-  6.  Greenleaf   v.    Brooklyn,    Flatbush, 

ing,  3  Abb.  Pr.  246.     But  it  was  held  etc.,  R.  Co.,  141  N.  Y.  395.    "  In  a  par- 

not     to     be     aji     action     to     recover  tition    action    the   land    is    not   seized, 

"  specific  "    real    property,    within   the  and  in  no  proper  sense  is  it  proceeded 

meaning  of  section  253  of  the  Code  of  against.      The    action    is    commenced, 

Procedure  relative  to  the  trial   of  is-  and  the  court  obtains  jurisdiction,  not 

sues    of     such    actions.      Hewlett     v.  by   service  of   process   upon   the   land. 

Wood,  62  N.  Y.  75.  but  by  service  upon  the  persons  joint- 
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an  action  in  equity.''  But,  though  equitable,  the  right  of  a 
tenant  in  common  to  maintain  the  action  is  absolute,  regard- 
less of  the  injury  which  may  be  thereby  inflicted  on  his 
co-tenant.*  Thus,  the  doctrine  of  laches  which  is  applicable 
to  a  purely  equitable  remedy,  has  no  application  where  a 
party  has  a  strict  legal  right  as  in  a  partition  action.'  More- 
over, the  issues  are  triable  by  a  jury  as  a  matter  of  right.^" 
The  difficulty  in  applying  equitable  principles  to  the  action 
arises  largely  from  the  circumstance  that  the  Legislature  has 
prescribed  the  practice  with  considerable  detail.  The  statute 
controls,  though  equity  is  thereby  sacrificed. 


B.  History  of  action. 

Originally  it  seems  that  the  common  law  courts  granted  a 
writ  of  partition  only  for  the  division  of  estates  of  copar- 
ceners.^^   "Parceners"  are  not  to  be  confused  with  "part- 


ly interested  therein;  and  without  the 
presence  of  persons  properly  made  par- 
ties the  court  obtains  no  jurisdiction 
and  its  judgment  would  be  an  abso- 
lute nullity,  binding  upon  no  one. 
Such  an  action  is  no  more  a  proceed- 
ing in  rem  than  a  foreclosure  action, 
or  any  other  action  the  purpose  of 
which  is  to  enforce  or  establish  the 
rights  and  interests  of  parties  in 
land."  Greenleaf  v.  Brooklyn,  Flat- 
bush,  etc.,  E.  Co.,  141  N.  Y.  395. 

7.  Moore  v.  Moore,  47  N.  Y.  468; 
Hewlett  V.  Wood,  62  N.  Y.  75;  Salis- 
bury V.  Slade,  22  App.  Div.  346,  48  N. 
Y.  Supp.  55;  reversed  on  other 
grounds,  160  N.  Y.  278;  Southhack  v. 
Central  Trust  Co.,  62  App.  Div.  260, 
70  N.  Y.  Supp.  1122;  Lawrence  v. 
Norton,  116  App.  Div.  896,  102  N.  Y. 
Supp.  481;  Hibbard  v.  Dayton,  32 
Hun,  220;  Eisner  v.  Eisner,  89  Hun, 
480,  35  N.  Y.  Supp.  393;  Jones  v. 
Jones,  6  St.  Rep.  736;  Chithbert  v, 
Ives,  20  N.  Y.  Supp.  469,  48  St.  Rep. 
740. 

8.  Mead  v.  Mitchell,  17  N.  Y.  210; 
Cardwell  v.  Clark,  94  Misc.  433,  158 
N.  Y.  Supp.  300;  Van  Arsdale  v. 
Drj^ke,  2  Barb.  599;  Haywood  v.  Jud- 


son,  4  Barb.  228;  Gallie  v.  Eagle,  65 
Barb.  583,  1  T.  &  C.  124;  Huntington 
v.  Himtington,  9  Civ.  Proc.  182;  Mel- 
len  v.  Banning,  72  Hun,  176,  55  St. 
Rep.  319,  25  N.  Y.  Supp.  542;  Smith 
v.  Smith,  10  Paige,  470.  Compare, 
Danvers  v.  Dorrity,  14  Abb.  Pr.  306. 

"  At  common  law,  as  well  as  by 
statute,  partition  between  tenants  in 
common  of  real  property,  is  matter  of 
right,  where  both  parties  cannot,  or 
either  of  them  will  not,  consent  to 
hold  and  use  property  in  common.'' 
Van  Arsdale  v.  Drake,  2  Barb.  599. 

9.  Cardwell  v.  Clark,  94  Misc.  433, 
158  N.  Y.  Supp.  300. 

10.  See,  infra.  Art.  VII-H.  Jury 
trial. 

11.  Wood  V.  Fleet,  36  N.  Y.  499; 
Hewlett  V.  Wood,  62  N.  Y.  75;  Sulli- 
van V.  Sullivan,  66  N.  Y.  37;  Vollaro 
V.  Vollaro,  144  App.  Div.  242,  129  N. 
Y.  Supp.  43;  Marvin  v.  Marvin,  1 
Abb.  N.  C.  372;  Boyd  v.  Dowie,  65 
Barb.  237;  Gallatian  v.  Cunningham,  8 
Cow.  361;  Baldwin  v.  Baldwin,  74 
Hun,  415,  57  St.  Rep.  207,  23  Civ. 
Proc.  R.  268,  26  N.  Y.  Supp.  579; 
Bradshaw  v.  Callahan,  8  Johns.  558. 
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ners."  Speaking  in  general  terms,  the  expression  "copar- 
ceners" referred  to  two  or  more  females  who  acquired  real 
estate  by  inheritance.^ 

The  ineffectiveness  of  the  writ  of  partition  for  the  com- 
pulsory division  of  real  estate,  except  as  between  coparceners, 
continued  until  the  English  Statute  in  1540  (31  Henry  VIII, 
chap.  1;  32  id.  chap.  32),  extended  *the  remedy  to  tenants  in 
common  and  joint  tenants.^^  The  Court  of  Chancery  in  Eng- 
land assiuned  jurisdiction  of  the  partition  of  real  estate  at  a 
date  so  early  as  to  be  lost  in  obscurity.^*  The  fact  that  there 
was  no  adequate  remedy  at  law  for  the  division  of  estates 
probably  justified  the  jurisdiction  originally,  though  the  power 
has  sometimes  been  said  to  be  have  been  based  on  '^conveni- 
ence. '  '^^  The  minority  of  a  party  so  that  he  was  not  subject 
to  a  writ  of  partition,  seems  to  have  been  a  ground  for  the 
assumption  of  jurisdiction  by  the  Court  of  Chancery.^"  For 
centuries  the  two  courts  concurrently  exercised  a  jurisdiction 
in  partition,  though  the  power  in  equity  was  much  broader 
and  more  effective.    Upon  the  independence  of  the  Colonies,. 


12.  "Parceners  after  the  course  of 
the  comiaon  law  are,  where  a  man,  or 
woman,  seised  of  certain  lands  or  tene- 
ments in  fee  simple  or  in  taile,  hath 
no  issue  but  daughters,  and  dieth,  and 
the  tenements  descend  to  the  issue, 
and  the  daughters  enter  into  the  lands 
or  tenements  so  descended  to  them, 
then  they  are  called  parceners,  and  be 
but  one  heir  to  their  ancestor:  And 
they  are  called  parceners;  because  by 
the  writ,  which  is  called  breve  de 
partieipatione,  the  law  will  constraine 
them,  and  partition  shall  be  made 
among  them.  *  *  *  Also,  if  a  man 
seised  of  tenements  in  fee  simple  or  in 
fee-tayle  dieth  without  issue  of  his 
bodie  begotten,  and  the  tenements  de- 
scend to  his  sisters,  they  are  parcen- 
ers, as  is  aforesaid.  And  in  the  same 
manner,  where  he  hath  no  sisters,  but 
the  lands  descend  to  his  aimts,  they 
are  parceners.''  Coke  on  Littleton, 
Book  III,  sect.  241,  242. 

13.  Sullivan  v.  Sullivan,  66  N.  Y. 
37;  Vollaro  v.  Vollaro,  144  App.  Div. 
242,   129  N.  Y.   Supp.   43;   Baldwin   v. 


Baldwin,  74  Hun,  415,  57  St.  Eep.  207, 
23  Civ.  Proc.  R.  268,  26  N.  Y.  Supp. 
579. 

14.  Wood  V.  Clute,  1  Sandf.  Ch.  199.. 
Whether  the   Court  of  Chanceary  in 

England  ever  entertained  a  bill  for 
partition  in  cases  when  partition  was 
not  allowed  in  courts  of  law,  is  a  mat- 
ter of  doubt.  See  Wood  v.  Clute,  1 
Sandf.  Ch.  199. 

Personal  Property. — The  common 
law  gave  tenants  in  common  of  per- 
sonal property  no  remedy  by  legal  pro- 
ceeding for  partition.  They  were  com- 
pelled tO'  resort  to  equity  when  they 
could  not  agree  upon  a  severance  of 
their  respective  interests,  and  the  com- 
mon property  was  not  in  its  nature 
severable.  Tripp  v.  Riley,  15  Barb. 
333. 

15.  Horton  v.  McCoy,  47  N.  Y.  21; 
Baldwin  v.  Baldwin,  74  Hun,  415,  23^ 
Civ.  Proc.  268,  26  N.  Y.  Supp.  579,  57 
St.  Rep.  207. 

16.  Croghan  v.  Livingston,  17  N.  Y. 
218. 
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the  suit  in  eqtiity  as  well  as  the  common  law  remedy  for  parti- 
tion were  adopted." 

As  early  as  1785,  an  act  for  the  compulsory  partition  of 
lands  was  passed,^*  but  the  courts  confined  the  operation  of 
the  act  to  cases  where  the  lands  were  held  in  equal  shares  by 
the  joint  or  common  owners ;  and  a  partition  made  thereunder 
when  the  shares  were  unequal,  was  thought  to  be  void."  In 
1788  an  act  was  adopted  providing  for  compulsory  partition 
between  coparceners,  joint  tenants,  or  tenants  in  coromon, 
and  giving  courts  of  chancery,  as  well  as  common  law  courts, 
jurisdiction  of  the  proceeding.^"  The  statute  of  1785  per- 
mitted the  sale  of  the  property  in  question  when  it  was  so 
circumstanced  that  a  division  thereof  could  not  be  made  with- 
out great  prejudice  to  the  proprietors;  but  the  act  of  1788 
contained  no  authority  for  proceedings  other  than  an  actual 
partition.  The  revision  of  1813^  contained  many  provisions 
similar  to  those  now  in  the  Code  of  Civil  Procedure,  and  per- 
mitted a  sale  in  a  proceeding  pending  in  either  the  court  of 
chancery  or  a  common  law  court.  The  Eevised  Statutes  of 
1828  provided  in  detail  the  procedure  for  partition,  giving 
both  common  law  courts  and  the  court  of  chancery  jurisdic- 
tion thereof  .^^  Upon  the  merger  of  the  common  law  and  equity 
courts,  the  powers  conferred  by  the  Eevised  Statutes  upon 
the  Supreme  Court  and  the  Court  of  Chancery  became  con- 
centrated in  the  Supreme  Court.^ 

Before  the  adoption  of  the  Code  of  Procedure,  the  proceed- 
ing was  commenced  by  petition  in  the  common  law  courts  and 
by  petition  or  biU  in  the  chancery  courts;  but  the  Code  re- 
pealed the  provisions  authorizing  the  proceeding  in  that  man- 
ner, and  substituted  proceedings  by  action.^ 

The  Code  of  Civil  Procedure  (§§  1532-1595)  prescribed  the 
practice  in  the  action,  and  these  provisions,  with  a  few  others 
relating  to  the  action,  have  been  carried  into  the  Civil  Prac- 
tice Act,  and  constitute  Article  64  thereof.    A  few  of  the 

17.  Hewlett  v.  Wood,  62  N.  Y.  75.  21.  Laws   1813,   chap.   100    (R.  L.). 

18.  Laws   1785,   chap.   39;    Gallatian  22.  Rev.  St.  Pt.  Ill,  chap.  V,  tit.  3; 
V.  Cunningham,  8  Cow.  361.  Wood  v.  Clute,  1  Sandf.  Ch.  199. 

19.  Jackson   v.  Tibbits,  9   Cow.  241.  23.  Hewlett   v.   Wood,    3    Hun,    736, 

20.  Laws  1788,  chap.  8;   Baldwin  v.  appeal  dismissed,  62  N.  Y.  75. 
Baldwin,   74   Hun,   415,   23   Civ.   Proc.  24.  Hewlett  v.   Wood,   3   Hun,   736; 
268,  26  N.  y.  Supp.  579,  57  St.  Rep.  appeal  dismissed,  62  N.  Y.  75;   Rose- 
207.  krans  v.  White,  7  Lans.  486. 
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former  code  provisions,  however,  are  now  placed  in  the  Eules 
of  Civil  Practice. 

C.  Jurisdictiou  of  courts. 

The  Supreme  Court,  having  acquired  the  jurisdiction  of 
the  Court  of  Chancery  as  well  as  retaining  its  common  law 
jurisdiction,  can  without  controversy  exercise  general  juris- 
diction in  an  action  for  partition.^ 

By  virtue  of  section  67  of  the  Civil  Practice  Act,  a  county- 
court  has  jurisdiction  of  an  action  of  partition  where  the 
real  property  to  which  the  action  relates  is  situated  within  the 
county.^''  Where  a  county  court  has  jurisdiction  of  an  action, 
its  power  and  authority  is  coextensive  with  the  Supreme 
Court  ;^''  and  incidental  relief,  such  as,  for  example,  the  can- 
cellation of  a  deed,^^  may  be  had  in  such  an  action,  although 
the  court  would  not  ordinarily  have  the  power  to  grant  such 
relief  were  it  not  incidental  to  the  partition  action.  But  it  is 
to  be  remembered  that  county  courts,  as  a  general  proposi- 
tion, have  no  equitable  jurisdiction,  ^.nd  equitable  jurisdiction 
is  not  to  be  assumed  under  the  guise  of  a  partition  action. 
The  equitable  relief  sought  must  be  incidental  merely.^' 

A  controversy  respecting  the  partition  of  real  property  be- 
tween joint  tenants  or  tenants  in  common,  may  be  submitted 
to  arbitration  under  the  provisions  of  sections  1448-1469  of 
the  Civil  Practice  Act.^ 

25.  Blakeley    v.    Calder,    15    N.    Y.  of  Common  Pleas  in  the  City  of  New 

617;    Howell  v.   Mills,   56   N.   Y.   226;  York    were   invested   with   jurisdiction 

Drake  v.  Drake,  61  App.  Div.  1,  70  N.  in     partition     actions.       Althouse     v. 

Y.  Supp.   163;   Bernstein  v.  Bernstein,  Radde,  3  Bosw.    (16  Super.  Ct.)   410; 

188   App.   Div.   276,   176   N.   Y.   Supp.  McGlone    v.    Goodwin,    3    Daly,    185; 

820.  Varian  v.  Stevens,  2  Duer    (9  Super. 

Lands  in  another  state.— The  courts  Ct.)   635.     These  courts  were  abolished 

of  this  state  have  no  jurisdiction  of  an  by  the   1894   Constitution.     Const,   of 

action  where  the  only  relief  sought  is  N.  Y.,  Art.  VI,  §  5. 

the    partition     of    lands     in    another  26.   Constitutionality. — The    validity 

state;   but  a  tenant  of  the  lands  by  of  a  statute  giving  county  courts  jur- 

written  agreement  may  estop  himself  isdiction    of    actions    of  partition   has 

from  denying  the  jurisdiction   of.  the  been    sustained   by   the   Court   of  Ap- 

courts  of  this  state.     Bowers  v.  Dur-  peals.     Doubleday  v.  Heath,  16  N.  Y. 

ant,  43  Hun,  348,  6  St.  Rep.  535.  80. 

Real    estate    of    infants.— The    su-  27.  Civil  Practice  Act,  §  69. 

preme  court  has  no  inherent,  original  28.  Bell   v.   Gittere,   9   N.   Y.    Supp. 

authority  to  partition  and  sell  the  real  400,  30  St.  Rep.  219. 

estate  of   infants.     Muller  v.   Strupp-  29.  Stappenbeck      v.      Mather,      73 

man,  6  Abb.  N.  C.  343.  Misc.    434,  133  N.  Y.  Supp.  482. 

The  Superior   Court  and  the   Court  30.  Civil  Practice  Act,  §  1448. 
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D.  Partition  in  action  for  waste. 

In  an  action  under  section  525  of  the  Eeal  Property  Law  by 
a  joint  tenant  or  tenant  in  common  against  his  cotenant  for 
waste  upon  real  property,  if  the  plaintiff  recovers,  he  is  en- 
titled at  his  election,  either  to  a  final  judgment  for  treble 
damages  or  to  have  partition  of  the  property.  Sections  525- 
527  outline  the  procedure  when  the  plaintiff  elects  to  have 
partition.  ^"^ 

E.  Relation  to  other  actions. 

1.  Partition  of  other  parcels. 

A  plaintiff  in  an  action  of  partition  may  in  the  same  com- 
plaint ask  for  the  partition  of  two  or  more  parcels  of  real 
estate.^^  In  fact,  section  1013  of  the  Civil  Practice  Act  requires 
that  separate  actions  shall  not  be  brought  in  such  a  case  with- 
out the  consent  of  the  parties  or  special  order  of  the  court.^ 
Hence,  there  is  ample  justification  for  an  order  of  court  con- 
solidating several  partition  actions  brought  by  the  same  party 
plaintiff,  where  they  relate  to  parcels  of  land  in  which  the 
same  parties  are  interested.^*  But  actions  of  partition  relat- 
ing to  different  parcels  of  land  cannot  be  consolidated,  where 
one  or  more  of  the  parties  to  one  are  not  parties  to  or  in- 
terested in  the  subject  matter  of  the  other.^ 

2.  Partition   of  same  parcel. 

Where  two  actions  are  brought  by  different  parties  for  the 
partition  of  the  same  premises,  it  is  self-evident  that  from 
the  nature  of  things  both  cannot  be  prosecuted  to  final  judg- 
ment. At  some  stage  one  should  be  stayed.^*  Ordinarily  the 
one  first  commencing  his  action  is  entitled  to  continue  the 
prosecution  of  the  suit,  and  the  later  action  is  stayed.*^  And 
the  fact  that  the  plaintiff  in  the  subsequent  action  had  no 
knowledge  of  the  commencement  of  the  prior  suit,  does  not 
necessarily  affect  the  rule.^    A  stay  may  be  granted  as  to 

31.  See  the  chapter  on  WASTE.  reversing,  27  Hun,  610. 

32.  See,  infra,  V-H.  Joinder  of  36.  Hall  v.  Campbell,  77  Hun,  567, 
causes  of  action.  60  St.  Rep.  487,  28  N.  Y.  Supp.  1031. 

33.  See,  infra.  Art.  II-G.  All  lands  37.  Kimball  v.  Mapes,  19  Week.  Dig. 
held  in  common.  481 ;    aiRrmed  without  opinion,   98  N. 

34.  And  see,  Civil  Practice  Act,  §§  Y.  629. 

96,  97.  38.  Kimball  v.  Mapes,  19  Week.  Dig. 

35.  Mayor  v.  Coffin,  90  N.  Y.  312;  481;  aflftrmed  without  opinion,  98  N. 
Mayor  v.  Mayor,   11   Abb.  N.  C.  367;       Y.  629. 
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the  partition  of  lands  in  another  State,  where  the  parties  have 
estopped  themselves  from  denying  the  jurisdiction  of  the 
courts  of  this  State.^^  But  where  the  later  action  is  brought 
by  a  cotenant  before  he  is  served  with  process  in  the  earlier 
suit,  the  more  diligent  plaintiff  is  not,  as  a  matter  of  course, 
entitled  to  stay  the  second  suit.***  The  stay  is  then  a  matter 
of  discretion  with  the  court,  involving  such  considerations 
as  the  good  faith  of  the  parties,  diligence  in  procedure,  the 
general  advantage  of  the  parties  and  other  elements  address- 
ing themselves  particularly  to  the  discretion  of  the  court.*^ 
Hence,  the  propriety  of  granting  the  stay  under  such  circum- 
stances is  a  question  not  reviewable  in  the  Court  of  Appeals.*^ 

If  the  plaintiff  in  the  later  action  was  served  with  process 
in  the  earlier  one  before  commencing  his  action,  the  plaintiff 
in  the  action  first  brought  can,  no  doubt,  interpose  the  de- 
fense of  ''another  action  pending."  Or,  if  the  situation  ap- 
pears upon  the  face  of  the  complaint,  the  objection  may  be 
taken  by  motion  for  judgment.^  But,  as  against  a  party  not 
served  in  the  earlier  action,  the  filing  of  the  smnmons,  com- 
plaint and  lis  pendens  is  not  sufficient  to  make  the  action 
pending,  and  does  not  furnish  a  defense  to  the  subsequent 
action.** 

The  power  to  consolidate  two  actions  brought  by  different 
parties  for  the  partition  of  the  same  real  property,  was,  be- 
fore the  enactment  of  the  Civil  Practice  Act,  doubtful.  It 
was  not  authorized  by  a  strict  interpretation  of  sections  817- 
819  of  the  Code  of  Civil  Procedure,  and  judicial  authority 
can  be  found  denying  the  power  of  consolidation  under  such 
code.®  The  sections  of  the  Civil  Practice  Act  (sections  96 
and  97)  relative  to  consolidation  are  broader  than  the  Code 
of  Civil  Procedure,  and  it  is  thought  that  they  justify  a  con- 
solidation. 

39.  Bowers  v.  Durant,  43  Htm,  348,  44.  Warner  v.  Warner,  6  Misc    249 
6  St.  Eep.  535.                                               27  N.  Y.  Supp.   160,  57  St.  Rep.  763' 

40.  Doerfler  v.   Pottberg,  218  N.  Y.      "No  action  can  be  said  to  be  pending 

'  against  a  man  when  he  has  not  been 

^  41.  Doerfler  v.  Pottsberg,  218  N.  Y.  served    with  process,    or   in  any    way 

"''■  brought  into  the  case,  or  put  in  such 

42.  Doerfler  v.  Pottsberg,  218  N.  Y.  a  situation  that  he  can  take  any  ac- 
^''  tion    to    defend    his    rights    therein  " 

43.  See   Civil   Practice   Act,   §    277;  Warner  v.  Warner,  6  Misc.  249,  27  N 
Hornfager   v.   Homfager,   6   How.   Pr.  Y.  Supp.  160,  57  N.  Y.  Supp.  763. 
^'^^-  45.  Gallagher  v.   Gallagher,    147   N. 
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3.  Mortgage  foreclosure. 

Difficulties  would  arise  if  an  action  of  partition  was  prose- 
cuted at  the  same  time  as  an  action  to  foreclose  a  mortgage 
on  the  property  or  on  an  interest  therein.  And  it  is  generally 
unnecessary  to  impose  on  the  parties  the  expense  and  vexation 
of  two  suits,  as  frequently  the  rights  of  aU  the  parties  could 
be  determined  in  either.  So  long  as  it  appears  that  the  mort- 
gage security  is  ample,  the  action  of  foreclosure  may  he 
stayed  untU  the  determination  of  the  partition  suit.*®  Or,  if 
the  property  is  partitioned  during  the  pendency  of  a  fore- 
•closure  action  on  an  undivided  share,  the  plaintiff  in  the  fore- 
closure action  may  he  permitted  to  amend  his  judgment  so 
as  to  describe  the  parcel  allotted  to  the  mortgagor.*'' 

4.  Sale  to  pay  decedent's  debts. 

Section  233  of  the  Surrogate's  Court  Act  permits  a  pro- 
ceeding for  the  sale  of  a  decedent's  real  estate,  for  the  pay- 
ment of  debts  and  other  claims  against  the  estate,  at  any  time 
within  eighteen  months  of  the  issuance  of  letters  to  the  execu- 
tor or  administrator.  It  is  not  the  function  of  courts  of 
equity  to,  administer  estates,  and  hence  an  action  of  partition 
is  not  a  proper  proceeding,  in  which  to  carry  into  effect  the 
proceedings  for  a  sale  of  real  estate  to  pay  a  decedent's  debts. 
Section  1045  of  the  Civil  Practice  Act  now  provides  for  the 
depositing  of  the  proceeds  of  a  partition  sale,  in  order  that 
the  rights  of  creditors  and  other  interested  parties  may  be 
protected.  But  before  the  enactment  of  such  relief,  a  parti- 
tion sale  was  necessarily  subject  to  the  power  of  the  Surro- 
gate's Court  to  order  within  the  limited  period  another  sale 
of  the  property  for  the  payments  of  claims  against  the  estate 
of  deceased.**  Or  the  fact  that  the  premises  would  have  to  be 
sold  to  pay  creditors,  could  be  interposed  as  a  defense  to  the 
partition  action.**  Under  the  present  practice,  the  partition 
action  will  not  be  stayed  merely  because  a  proceeding  has 
been  commenced  in  the  Surrogate's  Court.    Until  the  pro- 

Y.    Supp.    203.      But    see,    Warner    v.  Div.  452,  176  N.  Y.  Supp.  827. 

Warner,  6  Misc.  249,  27  N.  Y.  Supp.  48.  Hall  v.   Partridge,   10  How.   Pr. 

160,   57   St.   Rep.   763;   expressing  the  1S8. 

view  that  consolidation  may  be  proper.  49.  Matthews    v.    Matthews,  1  Edw. 

46.  Post  V.  Banks,  67  App.  Div.  187,  Ch.  565;  Newton  v.  Waller,  12  Week. 
73  N.  Y.  Supp.  596.  Dig.  314. 

47.  Bamberger    v.   Cantor,  188  App. 
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ceedings  are  brought  into  actual  conflict  both  should  be  per- 
mitted to  continue.  The  proceedings  are  different  in  one  re- 
spect in  that  in  the  partition  action  all  of  the  real  estate  of 
the  parties  is  to  be  partitioned,  while  in  the  proceeding  in 
Surrogate's  Court,  only  so  much  is  to  be  sold  as  is  necessary 
to  pay  the  claims.^ 

5.  Dissolution  of  partnership. 

Where  an  action  was  pending  for  the  dissolution  of  a 
partnership  and  an  accounting,  it  was  held  that  a  complaint 
by  one  of  the  partners  for  the  partition  of  the  real  estate  of 
the  firm  would  be  dismissed.*^ 

6.  Specific  performance. 

Where,  pending  an  action  for  the  specific  performance  of  a 
contract  made  by  a  testator  in  his  life  time,  an  action  was 
brought  by  an  heir  to  avoid  the  will  and  to  partition  the  real 
estate,  it  was  held  that  the  court  acquired  jurisdiction  of  the 
partition  action  and  that  the  heirs  could  litigate  therein  any 
issues  they  chose  to  make,  but  that  the  judgment  procured 
by  the  plaintiff  in  the  action  of  specific  performance  was  un- 
impeachable, he  not  being  a  party  to  the  partition  action.*'^ 
t*l).     I J 

AETICIE  II. 
PROPERTY  SUBJECT  TO  PARTITION. 

A.  Civil  Practice  Act,  §   1012.     When  action  for  partition  may  be 

brought. 

Where  two  or  more  persons  hold  and  are  in  possession  of  real  property  as 
joint  tenants  or  as  tenants  in  common,  in  which  either  of  them  has  an 
estate  of  inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  according  to  the  respective 
rights  of  the  persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made  without  great  prejudice  to  the  owners. 

B.  Property  in  general. 

As  a  general  proposition  estates  in  real  property  can  be 
partitioned  under  the  Civil  Practice  Act  in  an  action  for  that 
purpose,  whether  the  estate  is  one  of  inheritance,  for  life,  or 

50.  Reuhel  v.  Keubel,  47  Misc.  474,       206. 

95  N.  Y.  Supp.  966.  52.  Wagstaflf  v.  Marey,  25  Misc.  121, 

51.  Danvers  v.  Dorrity,  14  Abb.  Pr.      54  N.  Y.  Supp.  1021. 


PARTITION.  2575 

for  years.  "There  is  no  difficulty  in  the  court's  entertaining 
an  equitable  action  for  the  partition  of  a  joint  life  estate,  or 
even  for  years,  in  realty,  or  even  of  a  vested  remainder  or 
reversion.  "^^  An  equitable  estate  in  real  property  may  be 
partitioned.^  Thus,  upon  the  death  of  a  vendee  of  real  estate 
after  the  making  of  payments  thereon,  but  before  the  execu- 
tion of  a  deed  conveying  the  legal  title,  an  action  for  partition 
can  be  maintained  between  all  the  legal  and  equitable  owners 
of  the  lands,  and  a  sale  of  the  premises  may  be  decreed  with 
a  just  and  equitable  division  of  the  proceeds.^^  And,  in  gen- 
eral, whatever  is  capable  of  being  divided  may  be  the  subject 
of  a  partition  action  in  equity .^^  After  the  abandonment  of  a 
private  cemetery  and  the  removal  of  the  bodies,  the  real  es- 
tate may  be  partitioned."  An  action  has  been  sustained  to 
partition  mining  rights  on  certain  real  estate.^  But  an  action 
of  partition  is  not  an  appropriate  remedy  where  the  subject 
matter  is  the  right  to  the  use  of  waters  in  which  the  parties 
have  an  interest  as  appurtenant  to  lands  which  they  hold  in 
severalty.^®  Nor  can  a  road  be  a  subject  of  partition  where 
it  is  subject  to  rights  of  way  in  favor  of  third  persons  who 
have  no  other  means  of  access  to  their  lots.*" 

C.  Personal  property. 

The  common  law  remedies  for  the  compulsory  partition  of 
property  applied  only  to  real  estate.  Hence  the  Court  of 
Chancery  assumed  jurisdiction  of  proceedings  for  the  parti- 
tion of  personalty,  and  when  an  actual  division  was  imprac- 
ticable, a  sale  of  the  property  and  a  division  of  the  proceeds 
could  be  decreed.*^    Some  difficulty  may  be  encountered  in 

53.  Eisner  v.   Curiel,   20  Misc.  245,       17  Hun,  129;  Tripp  v.  Riley,  15  Barb. 
45  N.  Y.  Supp.  1010.  333;  Tinney  v.  Stebbins,  28  Barb.  290; 

54.  Hitchcock  v.  Skinnet,  Hoff.   Ch.      Andrews  v.  Betts,  8  Hun,  322. 

21 ;  Herbert  v.  Smith,  6  Lans.  493.  If  the  property  is  severable,  one  of 

55.  Herbert  v.  Smith,  6  Lans.  493.  the  owners  may  appropriate  his  share 

56.  Canfield  v.  Tord,  28  Barb.  336.  without    the    consent    of    the    others. 

57.  Clarke  v.  Keating,  183  App.  Div.  Tripp  v.  Riley,  15  Barb.  333;  Fobes  v. 
212,  170  N.  Y.  Supp.  187.  Shattuck,  22  Barb.  568. 

58.  Canfield  v.  Ford,  28  Barb.  336.  Concurrent  jurisdiction  of  Admiralty 

59.  Tracy      Development      Co.      v.  Courts. — When   it  is  sought  to  parti- 
Becker,  212  N.  Y.  488.  tion  a  vessel,  the  fact  that  admiralty 

60.  Beach  v.  Mayor,  etc.,   of  N.  Y.,  courts   may   also  have   jurisdiction   of 
45  How.  Pr.  357.  the  proceeding,  will  not  bar  an  equit- 

61.  Eisner   v.    Curiel,   20  Misc.   245,  able  action  in  this  state.     Andrews  v. 
45  N.  Y.  Supp.  1010;  Shehan  v.  Mahar,  Betts,  8  Hun,  323. 


2576  PAETITION. 

determining  the  procedure  for  a  partition  of  personal  prop- 
erty. The  sections  of  the  Civil  Practice  Act  relating  to  par- 
tition relate  only  to  real  estate.''^  The  appointment  of  a  re- 
ceiver to  hold  and  sell  the  property,  with  a  distribution  of  the 
proceeds  under  the  order  of  the  court,  may  be  suggested  as 
a  practical  procedure.'^  If  the  same  persons  are  entitled  to 
share  in  both  real  and  personal  property,  there  seems  to  be 
no  objection  to  a  partition  action  including  both  classes  of 
property,  and  their  sale  as  one  parcel." 

D.  Trust  estates. 
Where  a  deed  or  will  creates  a  valid  trust  of  certain  real 
estate,  the  beneficiaries  cannot  ordinarily  maintain  an  action 
to  partition  the  property .^^  Even  though  the  trustee  is  made 
a  party  to  the  action  and  permits  judgment  to  be  taken  by 
default,  the  purchaser  at  the  sale  can  object  to  the  title.^  A 
sufficient  reason  for  the  failure  of  the  beneficiary  is  that  he 
is  vested  with  no  interest  in  the  real  estate,^''  for,  under  section 
100  of  the  Real  Property  Law,  the  trustee  is  vested  with  the 
legal  estate  subject  to  the  execution  of  the  trust,  and  the  bene- 
ficiary takes  no  legal  estate  or  interest  in  the  property.  An- 
other reason  for  denying  a  remedy  is  that  a  court  of  equity 
will  hesitate  to  grant  a  partition  contrary  to  the  expressed 
desires  of  a  grantor  or  testator.^*  Moreover,  if  the  trustees 
are  given  a  power  of  sale  before  or  at  the  termination  of  the 
trust  in  order  that  the  property  may  be  distributed  in  accord- 
ance with  the  provisionsi  of  the  trust,  it  may  be  that  the  real 

62.  Murphy  v.  Hirschman,  168  App.  Sicker  v.  Sicker,  23  Misc.   737,  53  N. 
Div.  153,  153  N.  Y.  Supp.  849.  Y.    Supp.    106;    Fraser   v.   Bowerman, 

63.  Andrews  v.  Betts,   8  Hun,   323;  104  Misc.  260,   171  N.  Y.  Supp.  835; 
Shehan  v.  Maliar,  17  Hun,  129.  Harris  v.  Larkins,  22  Hun,  488;   Mc- 

64.  Prentice    v.    Jansaen,    79    N.    Y.  T^ean  v.  McLean,  21  N.  Y.  Supp.  326, 
478.  50  St.  Rep.  509;  Donnelly  v.  Donnelly, 

65.  Morse  v.  Morse,  85  N.  Y.  53;  21  N.  Y.  Supp.  684,  50  St.  Rep.  250. 
Dennerlein  v.  Dennerlein,  111  N.  Y.  66.  Harris  v.  Larkins,  22  Hun,  488. 
518;  Underwood  v.  Curtis,  127  N.  Y.  67.  Garvey  v.  Union  Trust  Co.,  29 
523;  Garvey  v.  Union  Trust  Co.,  29  App.  Div.  513,  52  N.  Y.  Supp.  260; 
App.  Div.  513,  52  N.  Y.  Supp.  260;  Fraser  v.  Bowerman,  104  Misc.  260, 
McKinlay  V.  Van  Dusen,  76  App.  Div.  171  N.  Y.  Supp.  835;  McLean  v.  Mc- 
200,  78  N.  Y.  Supp.  377;  Ogilby  v.  Lean,  21  N.  Y.  Supp.  326,  50  St,  Rep. 
Hickok,   144  App.  DJv.  61,  128  N.  Y.  509. 

Supp.    860;    affirmed  without  opinion,  68.  Sicker  v.   Sicker,   23   Misc.   737, 

202  N.  Y.  614;  Pierson  v.  Van  Bergen,      53  N.  Y.  Supp.  106. 
23    Misc.    547,   52   N.   Y.    Supp.    890; 


PARTITION.  2577 

estate  will  be  considered  as  converted  into  personal  property ; 
and  an  action  for  the  partition  of  real  estate  will  necessarily 
fail  when  the  property  is  actually  personalty.**  In  such  a 
case,  the  persons  to  whom  the  funds  are  to  be  distributed  take 
as  legatees  rather  than  as  devisees.™ 

It  is  true,  however,  that  vested  remaindermen  under  section 
1014  of  the  Civil  Practice  Act  may  maintain  an  action  for  the 
partition  of  the  property  subject  to  the  trust  estate;  but  an 
action  under  that  section,  especially  when  a  sale  of  the  prop- 
erty is  sought,  is  easily  defeated.''^  The  trustee  cannot  give 
the  consent  referred  to  in  such  section.''^  Upon  the  termina- 
tion of  the  trust  and  the  vesting  of  the  real  estate  in  remain- 
dermen, ordinarily  the  title  to  the  property  is  circumstanced 
so  that  a  partition  may  be  had,''^  though  a  different  conclusion 
may  be  drawn  where  a  will  forbids  its  division  until  some 
future  time.''* 

If  the  trust  is  one  which  is  not  authorized  by  the  Real 
Property  Law,  the  beneficiaries  may  become  tenants  in  com- 
mon, and  one  of  them  may  be  allowed  to  maintain  a  partition 
action.''^ 

£.  Property  subject  to  power  of  sale. 

It  is  clear  that  the  mere  fact  that  there  is  an  unexercised 
discretionary  power  of  sale  attached  to  the  real  estate,  does 
not  bar  an  action  for  its  partition.™    The  action  may  be  de- 
es. See  the  following  subdivision.  Supp.  720;   Miller  v.  Miller,  22  Misc. 

70.  Horsfield  v.  Black,  40  App.  Div.       582,  49  N.  Y.  Supp.  407;   Hayden  v. 
264,  57  N.  Y.  Supp.  1006.  Sugden,  48  Misc.  108,  96  N.  Y.  Supp. 

71.  See  Garvey  v.  Union  Trust  Co.,      681;  Manley  v.  Manley,  61  Misc.  183, 
29  App.  DiT.  513,  52  N.  Y.  Supp.  260.       112  N.  Y.  Supp.  771;  Moore  v.  Apple- 

72.  Pierson  v.  Van  Bergen,  23  Misc.      by,  36  Hun,  368;  affl'd,  108  N.  Y.  237; 
547,  52  N.  Y.  Supp.  890.  Duflfy  v.  Duflfy,   50  Hun,   266,   19   St. 

73.  Sterricker  v.  Dickinson,  9  Barb.      Kep.  228,  3  N.  Y.  Supp.  23;   affirmed 
516.  without  opinion,  130  N.  Y.  654;   Mel- 

74.  Zuenzer  v.   Mizenmair,  20  Misc.      len   v.   Banning,   72  Hun,   176,   55    St. 
212,  45  N.  Y.  Supp.  372.  Rep.  319,  25  N.  Y.  Supp.  542;  Palmer 

75.  Bryant  v.   Shaw,   190  App.  Div.      v.  Marshall,  81  Hun,   15,  62  St.  Rep. 
578,  180  N.  Y.  Supp.  301.  259,  30  N.  Y.  Supp.  567.     See,  to  the 

76.  Wood  V.  Hubbard,  29  App.  Div.      contrary,  dicta  in  Henderson  v.   Hen- 
166,  51  N.  Y.  Supp.  526;  Thompson  v.      derson,  113  N.  Y.  1. 

Hart,  58  App.  Div.  439,  69  N.  Y.  Supp.  Power  of  Allotment. — Where  a  will 

223;  affirmed  on  opinion  below,  169  N.  gives   the  executors   thereof   a   discre- 

Y.   571;    Carberry  v.    Ennis,    72    App.  tionary    power    to    allot    the     estate 

Div.  489,  76  N.  Y.  Supp.  537;   Barber  among  the  several  beneficiaries,  an  ac- 

V.  Terry,  173  App.  Div.  469,  159  N.  Y.  tion  of  partition  is  not  thereby  barred. 
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feated  by  the  exercise  of  the  power,  but  until  the  happening 
of  that  event,  the  action  can  continue."  The  probability  or 
improbability  that  the  power  will  be  exercised  does  not  affect 
the  question.  If  the  power  is  not  absolutely  imperative,  the 
property  is  real  estate  and  a  tenant  in  common  may  exercise 
his  right  of  partition.''* 

On  the  other  hand,  if  the  power  of  sale  is  imperative,  the 
real  estate  is  equitably  converted  into  personal  property,  and 
a  person  entitled  to  a  share  of  the  proceeds  arising  from  the 
sale,  cannot  maintain  a  partition  action  to  divide  or  sell  the 
real  estate.^'  The  annexation  to  the  power  of  sale  of  discre- 
tion as  to  the  time  it  shall  be  exercised,  does  not  assist  the 


Manley  v.  Manley,  61  Misc.  183,  112 
N.  Y.  Supp.  771.  But,  if  the  power  ot 
the  executor  is  so  broad  that  the  title 
of  the  person  seeking  partition  is  de- 
feasible until  the  allotment  is  made,  he 
will  fail.  Barber  v.  Terry,  173  App. 
Div.  469,  159  N.  Y.  Supp.  720. 

77.  Bender  v.  Paulus,  197  N.  Y.  369, 
90  N.  E.  994. 

Disposition  of  purchase  price. — ^If  an 
executor  sells  the  real  estate  imder  a 
power  of  sale  during  the  pendency  of 
the  partition  action,  the  court  will  not 
order  the  proceeds  to  be  paid  into 
court  to  be  distributed  in  the  partition 
action,  but  they  are  to  be  distributed 
upon  judicial  settlement  in  the  Sur- 
rogate's Court.  If  the  executor  has  no 
authority  to  make  the  sale,  the  devi- 
sees will  retain  their  interest  in  the 
real  estate,  and  one  of  them  maintain- 
ing a  partition  action  cannot  compel 
others  who  have  received  their  portion 
of  the  purchase  price  to  pay  the  same 
into  court.  Myers  v.  Bolton,  70  Hun, 
367,  24  N.  Y.  Supp.  181,  54  St.  Rep. 
108. 

78.  Wood  V.  Hubbard,  29  App.  Div. 
166,  51  N.  Y.  Supp.  526. 

79.  Morse  v.  Morse,  85  N.  Y.  53; 
Underwood  v.  Curtis,  127  N.  Y.  523; 
Salisbury  v.  Slade,  160  N.  Y.  278; 
Doane  v.  Mercantile  Trust  Co.,  160  N. 
Y.  494;  Chamberlain  v.  Chamberlain, 
220  N.  Y.  619,  115  N.  E.   1035;   Mit- 


chell V.  Mitchell,  137  App.  Div.  15,  121 
N.  Y.  Supp.  730;  McGowan  v.  Tifft, 
35  Misc.  603,  72  N.  Y.  Supp.  132; 
Brady  v.  Hanson,  68  Misc.  198,  123  N. 
Y.  Supp.  645;  Eraser  v.  Bowerman, 
104  Misc.  260,  171  N.  Y.  Supp.  835; 
Simonds  v.  Rowe,  110  Misc.  52,  180 
N.  Y.  Supp.  677;  Fritz  v.  Fritz,  17  N. 
Y.  Supp.  800,  43  St.  Rep.  755;  Mc- 
Gregor V.  McGregor,  ZZ  Week.  Dig.  305. 

Undivided  interest  not  subject  to 
power. — If  the  power  of  sale  relates 
only  to  an  undivided  interest  in  the 
property,  an  owner  of  an  interest  not 
converted  may  maintain  an  action  of 
partition.  Bellinger  v.  Taylor,  144 
App.  Div.  851,  129  N.  Y.  Supp.  435. 

Conversion  deferred  until  after  life 
estate. — In  an  action  for  the  partition 
of  real  estate,  where  the  property  is  to 
be  sold  and  is  thus  equitably  con- 
verted after  the  expiration  of  life  es- 
tates therein,  the  remaindermen  have 
no  interest  in  the  real  estate  and  are 
not  necessary  parties  to  the  action. 
Eisner  v.  Curiel,  2  App.  Div.  522,  37 
N.  Y.  Supp.  1119,  74  St.  Rep.  522. 

A  legatee  imder  a  will  cannot  sus- 
tain an  action  for  the  partition  and 
sale  of  real  estate  where  the  will  con- 
tains authority  to  the  executors  to  sell 
the  same  for  the  purpose  of  satisfying 
the  bequests  made  by  the  testator. 
Davies  v.  Davies,  15  Week.  Dig.  118; 
affirmed  without  opinion,  92  N.  Y.  633. 
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beneficiary  in  maintaining  the  action.*"  His  partition  action 
does  not  fail  merely  because  his  property  rights  are  personal 
instead  of  real  estate,  for  partition  is  an  available  remedy 
for  the  severance  or  division  of  personal  property.*^  He  fails 
because  his  complaint  asks  for  the  partition  of  a  definite  par- 
cel of  real  estate,  and  the  remedy  extends  only  to  the  prop- 
erty described  in  the  complaint.  The  failure  of  a  trustee  hav- 
ing the  power  of  sale  to  carry  it  into  effect  for  a  consider- 
able number  of  years,  does  not  justify  the  action  of  partition ; 
the  proper  remedy  is  a  proceeding  to  compel  the  trustee  to 
perform  his  duty.*^ 

But  the  doctrine  of  "Reconversion"  may  interpose  and 
preserve  the  real  estate  as  such.  That  is  to  say,  though  real 
estate  has  been  converted  into  personalty  by  a  mandatory 
direction  to  sell,  the  parties  entitled  to  share  in  the  moneys, 
if  they  are  of  lawful  age  and  under  no  disability  and  if  the 
rights  of  other  persons  will  not  be  injuriously  affected,  may 
elect  to  take  the  lands  in  lieu  of  the  proceeds.  Such  an  elec- 
tion will  "reconvert"  the  proceeds  into  real  estate,  or,  as  it 
is  sometimes  better  expressed,  the  conversion  into  personalty 
is  prevented.  Thereupon  the  power  of  sale,  of  itself,  fur- 
nishes no  objection  to  an  action  to  partition  the  real  estate.^ 
Reconversion  is  largely  a  question  of  intent,  and  a  slight  ex- 
pression of  intent  will  be  sufficient  to  establish  it.  No  distinct 
or  positive  act  is  required.'*  The  bringing  of  an  action  of 
partition  in  which  all  of  the  parties  join  is,  apart  from  other 
circumstances,  a  sufficient  election  to  take  the  land  so  that  a 
reconversion  will  thereby  be  worked.*^  The  reconversion  can- 
not be  effected  against  the  objection  of  one  of  the  persons  en- 
titled to  share  in  the  proceeds  of  the  sale.'®  Infancy  of  one 
of  the  co-owners  has  been  generally  thought  to  be  sufficient  to 
bar  a  reconversion;  though  it  has  been  held  that,  with  the 

80.  Fritz  V.   Fritz,    17   N.  Y.   Supp.      26  Week.  Dig.  383. 

800,  43  St.  Eep.  755.  84.  Prentice    v.    Janssen,    79    N.    Y. 

81.  See,  supra,  Art.  II-C.     Personal      478. 

property.  85.  Train  v.  Davis,  49  Misc.  162,  98 

82.  Fraser  v.   Bowerman,  104   Misc.       N.    Y.    Supp.    816;    affirmed    without 
260,  171  N.  Y.  Supp.  835.  opinion,  114  App.  Div.  903,   116  App. 

83.  Prentice   v.    Janssen,  79   N.   Y.      Div.  917. 

478;   Fogarty  v.  Stange,  72  Misc.  225,  86.  Mitchell    v.   Mitchell,    137    App. 

129  N.  Y.  Supp.  610.    See  also,  Purdy      Div.  15,  121  N.  Y.  Supp.  730. 
V.  Wright,  44  Hun,  239,  8  St.  Rep.  243, 
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approval  of  the  court,  the  guardian  ad  litem  of  an  infant  may 
file  a  formal  election  to  treat  the  property  as  realty.*' 

F.  Partnership  property. 

In  England,  the  "out  and  out"  conversion  rule  seems  to 
have  been  adopted  to  the  effect  that  real  property  acquired 
by  a  partnership  and  intended  by  the  members  to  become  a 
part  of  the  partnership  property,  is  equitably  converted  into 
personalty ;  and  hence  an  action  does  not  lie  for  its  partition 
among  partners  or  those  succeeding  to  the  rights  of  the 
partners.**  In  this  State,  however,  the  rule  is  not  so  broad. 
The  property  generally  retains  its  character  as  real  estate, 
except  to  the  extent  necessary  for  the  adjustment  of  partner- 
ship obligations  and  an  accounting  between  the  partners.*" 
Thus,  if  the  real  estate  is  not  required  for  those  purposes,  it 
may  be  subject  to  an  action  of  partition,  which  can  be  brought 
by  a  member  of  the  firm  or  by  his  heirs.""  But  the  character 
of  the  property  may  be  changed  either  by  express  or  implied 
agreement  between  the  partners.  If  it  appears  that  it  was 
their  intention  that  the  land  should  be  treated  and  adminis- 
tered as  personalty  for  all  purposes,  effect  will  be  given 
thereto."^  If  such  was  the  intention,  equity  will  not  partition 
the  real  estate.*^  An  intention  to  convert  the  property  into 
personalty  is  easily  inferred  when  the  business  of  the  firm  is 
the  buying,  selling  and  improving  of  real  estate."^  Where, 
upon  a  dissolution  of  the  partnership,  one  partner  takes  a 
parcel  of  the  firm  real  estate,  but  formal  conveyances  are  not 
executed  therefor,  and  he  continues  to  occupy  such  premises 
for  a  considerable  period,  his  title  will  not  be  disturbed  in  an 
action  of  partition  by  an  heir  of  another  partner."* 

87.  Train  v.  Davis,  49  Misc.  162,  98  Schleissner    v.    Goldsticker,    135  -App. 
N.    Y.    Supp.    816;    affirmed    without  Div.  435,  125  N.  Y.  Supp.  333. 
opinion,  114  App.  Div.  903,  116  App.  91.  Darrow   v.    Calkins,    154    N.    Y. 
Div.  917.  503. 

88.  Darrow  v.  Calkins,  154  N.  Y.  92.  Darrow  v.  Calkins,  154  N.  Y. 
503.  503.     See  also,  Danvers  v.  Dorrity,  14 

89.  Schleissner    v.    Goldsticker,    135  Abb.  Pr.  206. 

App.  Div.  435,  125  N.  Y.  Supp.  333.  93.  Buckley  v.  Doig,  188  N.  Y.  238. 

90.  Darrow  v.  Calkins,  154  N.  Y.  94.  Van  Wagenen  v.  Iselin,  36  App. 
503;  Levine  v.  Goldsmith,  83  App.  Div.  Div.  429,  55  N.  Y.  Supp.  385.  See  also, 
399,  82  N".  Y.  Supp.  299,  13  N.  Y.  Wiegel  v.  Mogk,  46  App.  Div.  190,  61 
Anno.   Cas.   123;   Smith  v.  Cowles,  81  N.  Y.  Supp.  528. 

App.   Div.   328,   81    N.  Y.   Supp.   524; 
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G.  All  lands  held  in  conunou. 

1.  Civil  Practice  Act,  §  1013.     Action  for  partition  to  embrace  all 

separate  tracts  held  in  common. 

Where  several  tracts  or  parcels  of  laud  lying  within  this  state  are  owned 
by  the  same  persons  in  common,  no  separate  action  for  the  partition  of  a 
part  thereof  shall  be  brought  without  the  consent  of  all  the  parties  interested 
therein;  or  without  the  special  order  of  the  court  made  on  notice  to  all  parties 
who  have  appeared  in  the  action,  to  be  obtained  before  application  for  the 
relief  demanded  in  the  complaint;  and,  if  brought  without  such  a  consent  or 
order,  the  share  of  the  plaintiff  may  be  charged  with  the  whole  cost  of 
proceeding. 

2.  Effect  of  section. 

Were  it  not  for  the  above  statute,  there  would  be  no  objec- 
tion to  an  action  of  partition  confined  to  but  a  portion  of  the 
lands  owned  by  the  parties.^^  But  under  the  statute,  it  has  been 
thought  that,  if  other  lands  are  owned  by  the  parties,  the  com- 
plaint may  be  dismissed.^  A  more  reasonable  construction 
of  the  rule,  however,  would  penalize  the  plaintiff  by  the  im- 
position of  costs,  but  permit  the  continuance  of  the  action. 
In  any  event,  the  omission  of  the  plaintiff  to  allege  that  no 
other  lands  are  owned  in  common,  is  not  an  objection  which 
may  be  taken  by  motion  for  judgment."  If  a  defendant 
denies  the  allegation,  and  it  appears  that  the  plaintiff  has  no 
knowledge  of  other  lands  held  in  common,  the  court  may 
order  the  defendant  to  furnish  a  bill  of  particulars  of  the 
other  lands.'* 

AKTICLE  III. 
BY  WHOM  MAINTAINED. 

A.  Civil  Practice  Act,  §   1012.     When  action  for  partition  may  be 

brought. 

Where  two  or  more  persons  hold  and  are  in  possession  of  real  property  as 
joint  tenants  or  as  tenants  in  common,  in  which  either  of  them  has  an  estate  of 
inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may  maintain 
an  action  for  the  partition  of  the  property,  according  to  the  respective  rights 
of  the  persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears  that  a. 
partition  thereof  cannot  be  made  without  great  prejudice  to  the  owners. 

95.  Sandiford  v.  Town  of  Hemp-  180,  184  N.  Y.  Supp.  113;  Prichard  v. 
stead,  97  App.  Div.  163,  90  N.  Y.  Supp.  Dratt,  32  Hun,  417.  See  also,  Moffatt 
76;    affirmed  without  opinion,   186   N.       v.  McLaughlin.  13  Hun,  449. 

Y.  554,  79  N.  E.  1115.  98.  Crossman    v.    Wyckoff,    32    App. 

96.  Sanford  v.  Goodell.  82  Hun,  369.       Div.  32,  52  N.  Y.  Supp.  314. 

97.  Lehman    v.    Lehman,    113    Misc. 
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B,  Civil  Practice  Act,  §  1018.    Who  not  to  be  plaintiff. 

No  person  other  than  a  joint  tenant  or  a  tenant  in  eommon  of  the  prop- 
erty shall  be  a  plaintiff  in  the  action. 

C.  Joint  tenant  or  tenant  in  common. 

Section  1012  of  the  Civil  Practice  Act  permits  the  action  to 
be  brought  by  joint  tenant  or  tenant  in  common,  and  section 
1018  in  terms  provides  that  no  other  person  shall  be  plaintiff 
in  the  action.'^  Although  originally  at  common  law,  tenants 
in  common  and  joint  tenants  could  not  maintain  an  action  for 
partition,^  the  right  has  existed,  both  in  equity  and  at  law, 
since  the  year  1540.  The  action  of  partition  may  be  main- 
tained by  a  cotenant  as  a  matter  of  right,  though  the  other 
tenants  object  and  though  the  prosecution  of  the  action  acts 
to  their  prejudice.^  But  it  is  also  true  that  equity  will  not 
award  partition  at  the  suit  of  one  in  violation  of  his  own 
agreement,  or  in  violation  of  restrictions  imposed  upon  the 
estate  by  one  through  whom  he  claims.^  Questions  of  title 
are  triable  in  the  action,*  and  hence  the  cases  of  partition  con- 
tain many  discussions  of  the  title  of  real  estate.  It  is  beyond 
the  province  of  this  work  to  discuss  the  acquisition  and  dis- 
position of  real  estate  titles.  If  the  title  of  real  estate  is  so 
situated  that  the  courts  hold  the  plaintiff  to  be  without  in- 
terest therein,  his  action  of  partition  necessarily  fails.^  One 
who  has  parted  with  his  estate  prior  to  the  commencement  of 
the  action,  is  not  a  proper  plaintiff.*    On  the  other  hand,  a 

99.  See    Walther     v.    Regnault,    56  579,  57  St.  Rep.  207.     And  see,  supra, 

Hvm,  560,  9  N.  Y.  Supp.  849,  31   St.  Art.  1-A.     Nature  of  action. 

Rep.  766.  3.  Chew  v.  Sheldon,  214  N.  Y.  344. 

Joint  tenancy  is  no  defense  to  an  ac-  4.  See,   infra.   Art.   VII-B.     Title  of 

tion  for  partition,  as  the  action  may  plaintiff. 

be    maintained    by     a    joint    tenant.  6.  Morse    v.    Morse,    85    N.    Y.    53; 

Cross  V.  Birch,  27  Misc.  295,  58  N.  Y.  Doane  v.  Mercantile  Trust  Co.,  160  N. 

Supp.  438.  Y.  494. 

An  alien,  before  his  title  is  divested  6.  Hicks  v.  Pearsall,   153  App.  Div. 

on  account  of  his  alienage,  may  main-  310,   138   N.   Y.   Supp.   2;    Lansing  v. 

tain  an  action  for  partition.    Nolan  v.  Gulick,   26  How.   Pr.   250;    Pickert   v. 

Command,  11  Civ.  Proc.  295.  Windecker,  73  Hun,  476,  56   St.  Rep. 

1.  See,  supra,  Art.  I-B.     History  of  12,  26  N.  Y.  Supp.  437. 

action.  Contract   vendor. — It   has  been   held 

2.  Chew  v.  Sheldon,  214  N.  Y.  344;  that  the  owner  of  the  legal  title  of  an 
Chism  V.  Keith,  1  Hun,  589,  4  T.  &  C.  undivided  interest  in  real  estate,  may 
126;  Baldwin  v.  Baldwin,  74  Hun,  maintain  an  action  of  partition,  al- 
415,  23  Civ.  Proc.  268,  26  N.  Y.  Supp.  though  he  has  made  an  executory  con- 
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holding  that  a  plaintiff  is  a  tenant  in  oomnion  or  joint  tenant 
with  other  persons,  as  a  general  rule,  justifies  a  judgment 
of  partition.  A  child  born  after  the  making  of  a  "will  by  the 
owner  of  real  estate  becomes  under  section  26  of  the  Decedent 
Estate  Law  a  tenant  in  common  with  the  devisees  under  the 
will  and  is  entitled  to  prosecute  the  action.''  So  too,  where  a 
will  violates  section  17  of  the  Decedent  Estate  Law,  relative 
to  devises  for  certain  charitable  and  other  corporations,  the 
heir  benefiting  by  such  statute  may  maintain  an  action  of 
partition.* 

D.  Necessity  of  possession  of  plaintiff. 

For  centuries,  it  was  the  general  rule  in  partition  actions 
that  the  action  must  be  maintained  by  one  having  possession 
of  the  premises.*  An  actual  pedis  possessio  was  not  required.^" 
Under  the  doctrine  that  the  possession  of  one  tenant  in  com- 
mon is  the  possession  of  his  cotenants,  any  one  of  the  tenants 
could  maintain  the  aetion.^^  But,  if  the  premises  were  held 
adversely  to  the  plaintiff,  his  action  would  faiP^  although  the 
adverse  possession  had  not  continued  long  enough  for  the 
loss  of  the  title.^^  That  is  to  say,  partition  could  not  be  main- 
tract  for  the  sale  of  his  interest  and  White,  52  Haw.  Pr.  62;  Brownell  v. 
the  vendee  has  paid  a  part  of  the  pur-  Brownell,  19  Wend.  367. 
chase  price  and  is  in  possession.    How-  11.  Beehee  v.  Griffing,  14  N.  Y.  235; 

ard  V.  Morrissey,  71  Misc.  267,  130  N.       Florence   v.   Hopkins,   46   N.    Y.    182; 
y.  Supp.  322.  Wainman  v.  Hampton,  110  N.  Y.  429: 

7.  Obeony  v.  Goetz,  116  App.  Div.  Hulse  v.  Hulse,  17  Civ.  Proc.  93,  23 
807,  102  N.  Y.  Supp.  232;  Udell  v.  St.  Rep.  123,  5  N.  Y.  Supp.  747; 
Steams,  125  App.  Div.  196,  109  N.  Y.  Hitchcock  v.  Skinner,  Hoff.  Ch.  21; 
Supp.  407.  La  Tourette  v.  Decker,  18  N.  Y.  Supp. 

8.  Barber  v.  Terry,  224  N.  Y.  334.  840,    45    St.    Rep.    78;     Wainman    v. 

9.  Florence  v.  Hopkins,  46  N.  Y.  Hampton,  20  Week.  Dig.  68;  aflf'd,  110 
182;    Boyd   v.    Dowie,    65    Barb.    237;       N.  Y.  429. 

Clapp    V.    Bromagham,    9    Cow.    530;  12.  Florence  v.   Hopkins,    46   N.   Y. 

(VDougherty  v.  Aldrich,  5  Denio,  385;  182;   Van  Schuyver  v.  Mulford,  59  N. 

Hunt  V.  Crowell,  2  Edm.  Sel.  Cas.  385 ;  Y.  426 ;   Burhans  v.  Burhans,  2  Barb. 

Fleet   v.    Dorland,    11    How.    Pr.   489;  Ch.  398;  Hulse  v.  Hulse,  17  Civ.  Proc. 

Therasson  v.  White,  52  How.  Pr.  62;  92,    23   St.   Eep.    123,    5   N.   Y.   Supp. 

Stewart  v.  Monroe,  56  How.  Pr.   193;  747;    Olapp    v.    Bromagham,    9    Cow. 

Grobe  v.   Hochlein,   1   Month.  L.   Bui.  530;  Matthewson  v.  Johnson,  Hoff.  Ch. 

35;  Manolt  v.  Brush,  3  Month.  L.  Bui.  559;    Beach  v.   Mayor,  etc.,  of  N.  Y., 

66;  Haskell  v.  Queen,  21  N.  Y.  Supp.  45  How.  Pr.  357;   German  v.  Machin, 

357,  50  St.  Eep.  414.  6   Paige,   288;    Bennett   v.    Bundy,    13 

10.  Wainman  v.  Hampton,  110  N.  Y.  Week.  Dig.  160.  ,See  also,  McLain  v. 
429;  Howell  v.  Mills,  7  Lans.  193;  af-  Bird,  120  N.  Y.  Supp.  1032. 

firmed,    56   N.   Y.    226;    Therasson   v.  13.  Equitable       title.^Where       the 
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tained  as  a  substitute  for  an  action  of  ejectment,  or  for  an 
action  to  establish  the  title  of  adverse  claimants  to  real  prop- 
erty.^* At  the  time  that  the  law  was  in  isuch  condition,  there 
was  no  right  to  a  trial  by  jury  in  partition  causes,  and  the 
issues  were  much  more  limited  than  now.  It  was  reasonable, 
therefore,  to  deny  the  plaintiff  the  right  to  litigate  the  title 
in  a  proceeding  where  there  was  no  jury  trial.^^  But,  the  Civil 
Practice  Act,  following  the  Code  of  Civil  Procedure,  now  per- 
mits the  determination  of  the  titles  of  parties  and  provides 
for  a  jury  trial  on  the  issues,  and  the  reason  for  the  older 
rule  has  disappeared.  Hence,  it  is  now  held  that  a  cotenant 
may  maintain  the  action  although  the  premises  are  in  the  ad- 
verse possession  of  a  cotenant  or  other  person  ;^^  provided, 
the  adverse  possession  has  not  continued  so  long  that  the 
title  of  the  plaintiff  has  been  extinguished.  The  possession 
referred  to  in  section  1012  of  the  CivU  Practice  Act  is  con- 
strued as  a  "present  right  to  possession.""  This  holding  is 
made  in  the  face  of  the  fact  that  a  cursory  reading  of  section 
1012  of  the  Civil  Practice  Act  seems  to  require  possession  in 
the  plaintiff,  and  of  the  fact  that  section  1016  prescribes  a 
case,  apparently  as  an  exception  to  the  general  rule,  where 
one  out  of  possession  may  maintain  the  action.^^    Though  the 

questions  involved  arose  from  equi-  Supp.  807;  Bender  v.  Van  Allen,  28 
table  titles,  a  court  of  equity  would  Misc.  304,  59  N.  Y.  Supp.  885;  modi- 
decide  the  entire  controversy,  though  fied  and  aflarmed,  43  App.  Div.  620; 
one  of  the  defendants  claimed  to  hold  Howard  v.  Morrissey,  71  Misc.  267,  130 
the  property  adversely  to  the  plaintiff.  N.  Y.  Supp.  322.  See  also,  Brown  v. 
Hosford  V.  Merwin,  5  Barb.  51.  Grossman,  206   N.  Y.   471,   100  N.   B. 

14.  Van  Schuyver  v.  Mulford,  59  N.  42.  See,  Jessup  v.  Witherbee  Real 
Y.  426;  Therasson  v.  White,  52  How.  Estate  &  Imp.  Co.,  63  Misc.  649,  117 
Pr.  62;  Stewart  v.  Monroe,  56  How.  N.  Y.  Supp.  276;  appeal  dismissed,  139 
Pr.  193;  Haskell  v.  Queen,  21  N.  Y.  App.  Div.  918,  124  N.  Y.  Supp.  1118, 
Supp.  357,  50  St.  Rep.  414;  Jenkins  v.  where  a  learned  justice  was  misled 
Van  Shaack,  3  Paige,  242.  through  having  only  the  old  decisions 

15.  Holder  v.  Holder,  40  App.  Div.  brought  to  his  attention. 

255,  59  N.  Y.  Supp.  204;  Therasson  v.  17.  Brown  v.   Crossman,  206  N.   Y. 

White,  52  How.  Pr.  62.  471;  Purdy  v.  Purdy,  18  App.  Div.  310, 

16.  Weston  v.  Stoddard,  137  N.  Y.  46  N.  Y.  Supp.  215;  Bender  v.  Ter- 
119;  Kellum  v.  Corr,  209  N.  Y.  486;  williger,  48  App.  Div.  371,  63  N.  Y. 
Biglow  V.  Biglow,  39  App.  Div.  103,  Supp.  269;  affirmed  without  opinion, 
56  N.  Y.  Supp.  794;  Holder  v.  Holder,  166  N.  Y.  590;  Smith  v.  Allen  139 
40  App.  Div.  255,  59  N.  Y.  Supp.  204;  App.  Div.  657,  124  N.  Y.  Supp.  380. 
Drake  v.  Drake,  61  App.  Div.  1,  70  N.  18.  Weston  v.  Stoddard,  137  N.  Y. 
Y.   Supp.    163;    Leidenthal   v.   Leiden-  119. 

thai,    121    App.   Div.   269,    105   N.   Y. 
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present  rule  may  be  thought  contrary  to  the  expressed  lan- 
guage of  the  statute,  it  seems  to  be  in  agreement  with  the  in- 
tent of  the  compilers.  In  any  event,  it  works  for  a  better  and 
more  expeditious  administration  of  justice  in  partition  cases. 
But,  a  person  having  no  present  right  to  possession  of  real 
estate  is  not  ordinarily  in  a  position  to  maintain  an  action  of 
partition.^^  For  example,  when  the  real  estate  forms  the 
corpus  of  a  valid  trust,  a  beneficiary  cannot  compel  a  parti- 
tion.2o 

£.  Heir  attacking  devise. 

1.  Civil  Practice  Act,  §  1016.    Action  for  partition  by  an  heir. 

A  person  claiming  to  be  entitled  as  a  joint  tenant  or  a  tenant  in  common  by 
reason  of  his  being  an  heir  of  a  person  who  died  holding  and  in  possession  of  real 
property,  may  maintain  an  action  for  the  partition  thereof,  whether  he  is  in  or 
out  of  possession,  notwithstanding  an  apparent  devise  thereof  to  another  by  the 
decedent,  and  possession  under  such  a  devise.  But  in  such  an  action,  the 
plantiff  must  allege  and  establish  that  the  apparent  devise  is  void. 

2.  Discussion  of  section. 

This  section  allows  an  heir  in  certain  cases  to  maintain  an 
action  of  partition.^^  A  disinherited  heir  had  no  such  remedy 
at  common  law  for  the  reason ,  that  partition  could  not  be 
maintained  by  one  having  neither  actual  nor  constructive  pos- 
session of  the  lands  sought  to  be  partitioned.^^  This  provision 
of  the  Code  was  intended  to  provide  an  exception  to  the  gen- 
eral rule,  and  permitted  the  heir  to  maintain  the  action 
though  another  held  the  premises  adversely.^  The  present 
section  is  practically  a  re-enactment  of  chapter  238  of  the 
Laws  of  1853,  which  first  provided  such  a  remedy  to  an  heir 
out  of  possession.^*  The  constitutionality  of  the  statute  of 
1853  was  sustained.^  Since  the  issues  triable  in  an  action 
of  partition  have  been  enlarged  by  the  statute,  there  has  been 
less  necessity  for  a  resort  to  this  section,  and  fewer  decisions 

19.  Side  v.  Brenneman,  7  App.  Div.  v.  Greene,  7  N.  Y.  Supp.  30,  23  St. 
273,  40  N.   Y.   Supp.  3;   Mersereau  v.       Rep.  869. 

Camp,  42  Misc.  253,  86  N.  Y.  Supp.  22.  Hewlett  v.  Wood,  3  T.  &  O.  453, 

568.  1  Hun,"  478. 

20.  See  supra,  Art.  II-D.     Trust  Es-  See,  the  preceding  subdivision, 
tates.  23.  Malaney  v.  Cronin,  44  Hun,  270. 

21.  Bowen  v.  Sweeney,  22  Civ.  Pro.  24.  EUerson  v.  Westcott  148  N.  Y. 
79,   17   N.   Y.    Supp.    752;    McKeon  v  149. 

Kearney,  57  How.  Pr.  349;    Wager  v  25.  Ward  v.  Ward,  23  Hun,  431. 

Wager,  23  Hun,  439.    See  also,  Greene 
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are  to  be  found  construing  it.  It  remains,  however,  an  un- 
equivocal authority  for  the  maintenance  of  a  partition  suit 
by  an  heir  alleging  the  invalidity  of  a  devise  to  another. 

When  the  action  is  maintained  imder  this  section,  the  plain- 
tiff must  allege  and  establish  that  he  is  an  heir  claiming  lands 
by  descent  from  an  ancestor ;  that  such  ancestor  died  in  pos- 
session of  the  lands  in  question;  that  the  lands  are  held  by 
another  under  an  apparent  devise  from  such  ancestor;^  and 
that  such  devise  is  void."  While  the  burden  may  be  upon  a 
defendant  to  show  the  execution  of  the  will  under  which  he 
claims,  the  burden  is  on  the  plaintiff  of  showing  its  invalidity 
in  other  respects.^ 

If  the  plaintiff  claims  under  the  devise,  he  is  not  in  a  posi- 
tion to  avail  himself  of  this  statute.^  The  conduct  of  the 
plaintiff  after  the  accrual  of  his  cause  of  action  may  well  be 
such  as  will  create  an  estoppel  and  preclude  him  from  attack- 
ing the  will.  But  the  proceedings  had  in  the  Surrogate's 
Court  relative  to  the  will  and  the  administration  of  the  estate 
will  not  generally  have  such  result.    Hence,  the  receipt  of  in- 


126.  Devise  to  remaindennan. — One 
cannot  in  an  action  under  this  section, 
attack  a  devise  to  a  remainderman, 
where  the  devisee  is  not  in  possession 
and  the  plaintiff  would  not  be  entitled 
to  possession  if  he  succeeded  in  estab- 
lishing the  invalidity  of  the  devise.  In 
such  a  case,  he  should  attack  the  de- 
vise by  an  action  under  section  205  of 
the  Decedent  Estate  Law.  Hemmje  v. 
Meinen,  20  N.  Y.  Supp.  619. 

27.  Bowen  v.  Sweeney,  22  Civ.  Pro. 
79,  17  N.  Y.  Supp.  752;  Voessing  v. 
Voessing,  12  Hun,  678;  Hazard  v. 
Birdsall,  61  Hun,  208,  16  N.  Y.Supp. 
30,  40  St.  Eep.  707;  Van  Brunt  v.  Van 
Brunt,  14  St.  Eep.  887;  aff'd.  111  N. 
Y.  178. 

Alienage  of  devisee. — The  action 
may  be  maintained  on  the  theory  that 
the  devisee  is  incompetent  to  take  the 
devise  on  account  of  his  alienage. 
Hall  V.  Hall,  13  Hun,  306;  aff'd,  81 
N.  Y.  130. 

Insufficient  allegation. — "  An  alle- 
gation that  a  devise  is  illegal  and  void 
'  because  in  contravention   to  the  law 


of  this  State,  which  prohibits  a  per- 
son having  a  wife  from  devising  or  be- 
queathing more  than  one-half  of  his 
estate  in  trust,  or  otherwise,  to  be- 
nevolent, charitable,  literary,  scientific 
or  missionary  societies,  associations  or 
corporations,'  or  that  the  plaintiffs  are 
entitled  to  the  possession  of  the  real 
estate,  is  an  allegation  of  a  conclusion, 
and  not  of  a  fact."  Garvey  v.  Union 
Trust  Co.,  29  App.  Div.  513,  52  N.  Y. 
Supp.  260. 

Death  of  ancestor  caused  by  devisee. 
— In  an  action  under  section  1016,  a 
motion  to  amend  the  complaint  by 
adding  an  averment  that  the  devisee 
caused  the  death  of  the  testator,  is 
properly  denied,  as  such  an  averment 
does  not  show,  or  tend  to  show,  that 
the  apparent  devise  is  void.  EUerson 
v.  Westcott,  148  N.  Y.  149. 

28.  Ledwith  v.  Claffey,  18  App.  Div. 
115,  45  N.  Y.  Supp.  612;  Fischer  v. 
Langlotz,  100  N.  Y.  Supp.  578. 

29.  Holder  v.  Holder,  40  App.  Div. 
255,  59  N.  Y.  Supp.  204. 
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come  from  the  lands  during  the  administration  of  the  estate 
and  the  failure  to  object  to  accountings,  do  not  necessarily 
create  an  estoppel.^ 

This  section  in  effect,  permits  the  joinder  of  a  cause  of  ac- 
tion to  set  aside  a  wUl  with  a  cause  of  partition.  Moreover, 
the  action  can  include  other  incidental  relief,  such  as  the  re- 
scission of  liens  on  the  premises  fraudulently  secured  by  the 
devisee,^^  or  the  avoidance  of  deed  executed  by  the  executor.'^ 

F.  Remainderman. 

1.  Civil  Practice  Act,  §  1014.    Action  for  partition  by  remainderman. 
Where  two  of  more  persons  hold  a  vested  remainder   or  reversion  as  joint 

tenants  or  as  tenants  in  common,  any  one  or  more  of  them  may  maintain  an  action 
for  the  partition  of  the  real  property  to  which  it  attaches,  according  to  their 
respective  shares  therein,  subject  to  the  interest  of  the  person  holding  the 
particular  estate  therein,,  but  no  sale  of  the  premises  in  such  an  action  shall  be 
made  except  by  and  with  the  consent  in  writing,  to  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded,  of  the  person  or  persons 
owning  and  holding  such  particular  estate  or  estates;  and  if  in  such  an  action 
it  shall  appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made  without 
great  prejudice  to  the  owners,  the  complaint  must  be  dismissed.  The  dismissal 
of  the  complaint,  as  herein  provided,  shall  not  affect  the  right  of  any  party  to 
bring  a   new  action  after  the   determination  of   such   particular   estate. 

2.  Early  rule  denying  action  by  remainderman. 

Prior  to  the  adoption  of  the  Code  of  Civil  Procedure,  there 
had  been  considerable  confusion  as  to  the  right  of  a  remain- 
derman to  maintain  an  action  for  the  partition  of  real  estate. 
In  several  cases,  it  had  been  held  or  said  that  the  action  was 
maintainable.^^  Other  decisions  denied  the  right  of  partition, 
particularly  where  the  remainder  was  contingent  or  condi- 
tional.^*  The  Court  of  Appeals  in  1876  laid  down  the  rule  that 

30.  Dresser  v.  Travis,  39  Misc.  358,  Mills,  7  Lans.  193;  aff'd,  56  N.  Y.  226; 
79  N.  Y.  Supp.  924;  aff'd,  177  N.  Y.  Woodworth  v.  Campbell,  5  Paige,  518. 
371.  Chapter  430  of  the  Laws  of   1847, 

31.  Best  V.  Zeh,  82  Hun,  232,  31  N.  was  thought  to  justify  an  action  of 
Y.  Supp.  230,  63  St.  Kep.  549;  aff'd,  partition  by  a  tenant  in  common  of  a 
146  N.  Y.  363.  vested   remainder.     McGlone   v.   Good- 

32.  Henderson  v.  Henderson,  44  Hun,  win,  3  Daly,  185. 

420,  9  St.  Rep.  356,  26  Week.  Dig.  459.  34.  Fleet   v.   Dorland,    11   How.    Pr. 

33.  Blakeley  V.  Calder,  15  N.  Y.  617;  489;  Striker  v.  Mott,  2  Paige,  387; 
Blakeley  v.  Calder,  13  How.  Pr.  476;  Brownell  v.  Brownell,  19  Wend.  367. 
aff'd,  15  N.  Y.  617;  Chism  v.  Keith,  1  See,  also,  Lansing  v.  Pine.  4  Paige, 
Hun,  589,  4  T.  &  C.  126;  Bradshaw  v.  639. 

Callaghan,    8   Johns.    558;    Howell    v.  Remainder   coupled  with   life  estate. 
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the  right  of  partition  is  given  only  to  one  having  an  actual  or 
constructive  possession  of  the  lands  sought  to  be  partitioned, 
and  that  a  remainderman  has  no  such  possession,  but  simply 
an  estate  to  vest  in  possession  in  futuro,  and  that  he  cannot 
maintain  the  action,  at  least  as  against  others  not  seized  of  a 
like  estate  in  common  with  him.^ 

3.  Present  limitations  to  action. 

The  action  by  the  remainderman,  while  it  is  now  permitted 
by  the  statute,^^  is,  nevertheless,  subject  to  such  limitations 
that  it  can  frequently  be  easUy  defeated.  It  is  to  be  noted  that 
a  sale  of  the  premises  cannot  be  had  without  the  written  con- 
sent of  the  holder  of  the  particular  estate.^'  A  trustee  holding 
the  estate  for  life  is  not  permitted  to  give  the  consent  under 
this  section,  for  equity  does  not  ordinarily  permit  a  trustee  to 
defeat  the  trust.^^    Nor  will  a  life  tenant  be  permitted  to  con- 


— One  having  a  present  interest  per 
autre  vie,  in  an  undivided  portion  of 
lands,  and  a  contingent  remainder  in 
fee  of  an  undivided  part,  is  entitled  to 
partition;  and,  if  actual  partition  can- 
not be  had,  to  a  sale  of  the  premises. 
Brevoort  v.  Brevoort,  70  N.  Y.  138. 

35.  Sullivan  v.  Sullivan,  66  N.  Y. 
37. 

36.  Van  Deusen  v.  Van  Deusen,  138 
App.  Div.  357,  122  N.  Y.  Supp.  718. 
See  also,  Garvey  v.  Union  Trust  Co., 
29  App.  Div.  513,  52  N.  Y.  Supp.  260. 

Dowress  as  life  tenant. — ^In  at  least 
one  decision,  a  widow  holding  a  dower 
interest  in  the  property,  has  been 
thought  entitled  to  a  dismissal  of  the 
complaint  where  she  has  not  consented 
to  a  sale  and  a  partition  cannot  be  had 
without  great  prejudice  to  the  ovraers. 
Green  v.  Lampman,  95  Misc.  723,  160 
N.  Y.  Supp.  905.  The  correctness  of 
this  decision  may  be  doubted,  for  such 
a  case  would  seem  to  fall  under  sec- 
tion 1012  instead  of  section  1014. 

Life  estate  in  part  only. — Where  the 
plaintiff  has  an  individed  interest  of 
one-fifth  of  real  estate,  subject  to  a 
dower  right  of  the  defendant,  and  a, 
remainder  in  the  other  four-fifths,  and 


the  defendant  has,  besides  her  dower, 
a  life  interest  in  four-fiJths,  the  parties 
are  tenants  in  common  within  the 
meaning  of  section  1012  of  the  Code 
and  the  case  is  not  governed  by  sec- 
tion 1014,  and  the  consent  of  the  life 
tenant  is  not  necessary  for  a  sale. 
Havey  v.  Kelleher,  36  App.  Div.  201, 
56  N".  Y.  Supp.  889. 

37.  Hughes  v.  Hughes,  11  Abb.  N.  C. 
37,  63  How.  Pr.  408,  2  Civ.  Proc. 
(Browne)  139,  2  Civ.  Proc.  (Mc- 
Carthy) 100;  afl'd,  30  Hun,  349; 
Harding  v.  Craft,  21  App.  Div.  139,  47 
N".  Y.  Supp.  450;  Mersereau  v.  Camp, 
42  Misc.  253,  86  N.  Y.  Supp.  568; 
Hemmje  v.  Meinen,  20  N.  Y.  Supp. 
619;  Thompson  v.  Hart,  58  App.  Div. 
439,  69  N.  Y.  Supp.  223;  affirmed  on 
opinion  below,  169  N.  Y.  571. 

Receiver  in  supplementary  proceed- 
ings.— ^It  has  been  held  that  a  receiver 
in  supplementary  proceedings  may  file 
the  written  consent  and  receive  a  gross 
sum  as  the  interest  of  the  life  tenant. 
Wood  v.  Powell,  3  App.  Div.  318,  38 
N.  Y.  Supp.  196,  73  St.  Rep.  689. 

38.  Peirson  v.  Van  Bergen,  23  Misc. 
547,  52  N.  Y.  Supp.  890. 
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sent  to  a  sale,  when  such  conduct  is  contrary  to  an  agreement 
with  the  remaindermen.^^  Moreover,  the  action  fails  if  it  ap- 
pears that  a  partition  or  sale  cannot  be  made  without  great 
prejudice  to  the  owners.**  As  soon  as  it  appears  that  an  ac- 
tual partition  cannot  be  made  without  great  prejudice  to  the 
owners,  the  complaint  must  be  dismissed.*^  And,  if  the  prop- 
erty is  equitably  converted  into  personalty  at  the  termination 
of  the  particular  estate  and  the  remainderman  is  entitled  only 
to  a  share  of  the  proceeds  thereof,  he  cannot  maintain  an  ac- 
tion of  partition.*^  "Where  a  wiU  gives  a  life  estate  to  a  certain 
person  with  the  power  in  such  life  tenant  to  absorb  the  prin- 
cipal, the  contingent  remaindermen  cannot  maintain  the  ac- 
tion during  the  life  of  the  tenant.^^  The  objection  that  the  re- 
mainderman is  not  entitled  to  maintain  the  action,  or  that  a 
sale  of  the  property  should  not  have  been  had  in  the  action  is 
one  which  should  be  taken  by  a  party  and  is  not  generally 
available  to  the  purchaser  on  the  sale.** 

G.  Tenant  for  life. 

Where  two  or  more  persons  hold  in  common  an  estate  for 
life  in  real  property,  there  is  no  doubt  of  the  power  of  one  to 
maintain  an  action  to  partition  the  life  estate.*^  Complete 
justification  for  the  action  is  found  in  the  express  language  of 
section  1012  of  the  Civil  Practice  Act.  And  in  an  action  by 
one  of  the  life  tenants,  the  remaindermen  may  be  made  parties, 
and  the  judgment  will  be  binding  upon  them.*®  Or  a  life  tenant 
in  an  undivided  share  of  the  property,  regardless  of  the  exist- 
ence or  duration  of  life  estates  in  the  other  share,  may  main- 
tain the  action.    Hence,  if  a  married  woman  having  an  un- 

39.  O'Shaughnesay  v.  O'Shaughnessy,  affirmed   without   opinion,   197    N.   Y. 
97  N.  Y.  Supp.  1126.  524. 

40.  Harding  v.  Craft,  21   App.  Div.  And  see,  supra.  Art.  II-E.    Property 
139,  47  N.  Y.  Supp.  450;  Prior  v.  Hall,  subject  to  power  of  sale. 

13  €iv.  Proc.  83;  Scheu  v.  Lehning,  31  43.  Baumgras  v.  Baumgras,  5  Misc. 

Hun,   183,  4  Civ.  Proc.   385,  66  How.  8,  24  N.  Y.  Supp.  767;   Mersereau  v. 

Pr.  231.  Camp,  42  Misc.  253,  86  N.  Y.  Supp. 

41.  Scheu  V.  Lehning,  31  Hun,  183,  568. 

4   Civ.  Proc.   385,   66  How.   Pr.   231;  44.  See,  infra,  Art.  XI-F.    Compell- 

Levy  V.  Levy,  79  Hun,  290,  29  N.  Y.  ing  purchaser  to  complete  purchase. 

Supp.  384,  60  St.  Kep.  561.  45.  O'Toole  v.  O'Toole,  39  App.  Div. 

42.  Salisbury   v.    Blade,    160  N.   Y.  302,  56  N.  Y.  Supp.  963. 

278.    See  also  Wyman  v.  Wyman,  118  46.  Jenkins  v.  Fahey,  73  N.  Y.  355. 

App.   Div.    109,   103  N.   Y.    Supp.   64; 
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divided  share  in  real  estate,  dies  leaving  a  husband  under  such 
circumstances  that  he  acquires  an  estate  by  the  curtesy  in  her 
real  estate,  he  may  maintain  an  action  for  the  partition  of  the 
property.^''  But  difficulty  arises  when  the  life  tenancy  repre- 
sented by  the  plaintiff  extends  to  the  entire  property,  not  to 
a  moiety  thereof,  and  partition  is  sought  as  against  remainder- 
men.*^ In  such  a  case,  the  plaintiff  cannot  be  said  to  be  a 
tenant  in  common  with  any  of  the  defendants.*'  Hence,  a 
tenant  by  curtesy  in  the  whole  estate  will  not  be  allowed  to 
prosecute  the  suit.^"  Moreover,  real  estate  cannot  be  parti- 
tioned at  the  suit  of  a  widow  having  a  oonsunamate  right  of 
dower.^^  It  may  be  said  that  a  life  tenant  in  severalty  may 
by  his  own  act  convey  a  share  of  his  life  estate  so  that  he  Avould 
be  in  a  position  to  bring  the  action.  If  no  objection  were  made 
to  such  practice,  the  action  might  result  in  a  sale  of  the  prop- 
erty and  a  distribution  of  the  proceeds  among  the  life  tenants 
and  the  remaindermen.  But  the  court  can  prevent  the  viola- 
tion of  the  spirit  of  the  law  in  such  a  case  by  directing  the  sale 
of  only  the  life  estate  and  the  division  of  its  proceeds  among 
the  life  tenants,  leaving  the  remainder  undisturbed.^^ 

H.  Husband  and  wife. 

Under  modern  practice,  where  a  husband  and  wife  are  the 
owners  of  real  estate  in  joint  tenancy  or  tenancy  in  common, 
either  may  prosecute  a  partition  action,  making  the  other  a 
party  defendant.^^     But  neither  can  by  a  partition  action 

47.  Tilton  v.  Vail,  42  Hun,  638,  4  St.       12  St.  Rep.  481. 

Rep.  500,  25  Week.  Dig.  225;  Tilton  v.  Objection  by  purchaser. — If    aa    un- 

Vail,  53  Hun,  324,  25  St.  Rep.  212,  17  authorized  action  by  a  tenant  by  the 

Civ.  Pro.  194,  6  N.  Y.  Supp.  146;  app.  curtesy   proceeds   to   sale   without   ob- 

dismissed,    117   N.   Y.   520.     See  also,  jection    from    other  parties,  the  pur- 

Riker  v.  Darke,  4  Edw.  Ch.  668.  chaser  cannot  dispute  the  validity  of 

48.  Life  estate  and  undivided  part  of  the  sale.  Reed  v.  Reed,  46  Hun,  212, 
remainder. — One  having  a  life  estate  in  13  Civ.  Proc.  109,  28  Week.  Dig.  26,  11 
the  property  and  also  a  contingent  re-  St.  Rep.  523;  affirmed,  107  N.  Y.  545. 
mainder  in  fee  in  an  undivided  part,  51.  I'ayne  v.  Becker,  22  Hun,  2;  re- 
is  in  a  position  to  maintain  an  action  versed  on  other  grounds,  87  N.  Y.  153; 
of  partition.  Brevoort  v.  Brevoort,  70  Coles  v.  Coles,  15  Johns.  319;  Bell  v. 
N.  Y.  136.  Golding,  136  N.  Y.  Supp.  278;  affirmed 

49.  Purdy  v.  Purdy,  18  App.  Div.  without  opinion,  211  N.  Y.  507;  Wood 
310,  46  N.  y.  Supp.  215.  v.  Clute,  1  Sandf.  Ch.  199. 

See   also,   Matter    of   Frutchey,    113  52.  See  O'Toole  v.  O'Toole,  39  App. 

Misc.  45,  183  N.  Y.  Supp.  786.  Div.  302,  58  N.  Y.  Supp.  963. 

50.  See  Reed  v.  Reed,  107  N.  Y.  545,  53.  Moore  v.  Moore,  47  N.   Y.  468; 
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divide  an  estate  by  the  entirety.**  The  objection  to  the  parti- 
tion in  such  a  case  is  found,  not  in  the  incapacity  of  the  par- 
ties, but  rather  in  the  fact  that  they  hold  an  estate  which  is 
not  the  subject  of  a  compulsory  partition.  Hence,  one  acquir- 
ing the  interest  of  the  husband  cannot  sue  the  wife  for  a  par- 
tition of  the  property.** 

A  husband  suing  his  cotenants  in  partition  may  join  his 
wife  having  an  inchoate  right  of  dower  as  a  party  plaintiff,*® 
or  he  may  make  her  a  defendant.*^ 

I.  Receiver. 

A  receiver  in  supplementary  proceedings  is  not  vested  with 
the  title  of  the  real  estate  of  the  judgment  debtor,  but  he 
merely  acquires  a  right  of  possession  of  the  property  as  a 
means  of  satisfying  the  judgment  of  the  creditor.**  As  a  mat- 
ter of  reason,  therefore,  it  would  seem  that  such  a  receiver 
has  no  power  to  ndaintain  the  action,  though  the  debtor  was 
seized  of  a  moiety  of  certain  real  estate.  And  this  view  has 
received  a  limited  degree  of  approval,*'  though  a  contrary 
view  has  been  expressed.**  The  receiver  of  a  life  tenant  has, 
however,  been  allowed,  in  an  action  by  a  remainderman  for 
the  partition  of  the  property,  to  file  the  consent  referred  to  in 
section  1014  of  the  Civil  Practice  Act."^ 

Bellinger    v.    Taylor,    144    App.    Div.  486;  Sears  v.  Hyer,  1  Paige,  483. 

851,   129  N.  Y.   Supp.  435;    reversing,  57.  See  infra,  Art.  IV-F.     Dowress. 

70  Misc.  139,  127  N.  T.  Supp.  167;  58.  Chadeayne  v.  Gwyer,  83  App. 
Banzer  v.  Banzer,  10  Misc.  24,  30  N.  Y.  '  Div.  403,  82  N.  Y.  Supp.  403;  Bartko- 
Supp.  803;  Wurz  v.  Wurz,  27  Abb.  N.  walk  v.  Sampson,  73  Misc.  446,  133  N. 
C.  58.  Y.  Supp.  401. 

54.  Bertles  v.  Nunan,  92  N.  Y.  152;  59.  Miller  v.  Levy,  14  Jones  &  S. 
Zorntlein  v.  Brown,  100  N.  Y.  12;  (46  N.  Y.  Super.  Ct.)  207.  "We  are 
Messing  v.  Messing,  64  App.  Div.  125,  inclined  to  the  opinion  that  a  receiver 

71  N.  Y.  Supp.  717;  Vollaro  v.  VoUaro,  thus  appointed  does  not  obtain  such  a 
144  App.  Div.  242,  129  N.  Y.  Supp.  43;  title  to  real  estate  as  will  enable  him 
Lerbs  v.  Lerbs,  71  Misc.  51,  129  N.  Y.  to  maintain  an  action  for  partition, 
Supp.  903.  See  also,  Miller  v.  Miller,  but  we  are  not  now  called  upon  to  de- 
9  Abb.  Pr.,  N.  S.  444.  cide  whether  he  does  or  not."     Dubois 

55.  Bartkowaik      v.     Sampson,     73      v.  Cassidy,  75  N.  Y.  298. 

Misc.  446,  133  N.  Y.  Supp.  401.  60.  Powelson  v.  Reeve,  2  Week.  Dig. 

56.  Ripple   v.   Gilbom,   8   How.   Pr.      375. 

456;    Foster   v.    Foster,   38   Hun,    365.  61.  Wood  v.  Powell,  3  App.  Div.  318, 

See  also,  Rosekrans  v.  White,  7  Lans.      38  N.  Y.  Supp.  196,  73  St.  Rep.  689. 
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J.  Trustee. 

A  trustee  holding  lands  in  severalty  cannot  maintain  an  ac- 
tion to  partition  the  premises.  Such  conduct  would  be  in  vio- 
lation of  trust.  Moreover,  he  is  not  a  tenant  in  common  or 
joint  tenant  with  the  cesuti  que  trust,  or  any  other  person.®^ 
But  a  trustee  of  a  moiety  of  real  estate  may  be  a  tenant  in  com- 
mon with  the  owners  of  the  other  moieties ;  and,  so  long  as  he 
does  not  violate  his  trust,  he  will  be  permitted  to  prosecute  the 
action  against  the  other  tenants.®^  And  one  who  is  entitled  to 
an  undivided  interest  in  the  premises  may  maintain  the  ac- 
tion, though  he  is  trustee  of  another  share.^^  If  the  trust  is 
vested  in  two  or  more  persons,  all  must  join  in  bringing  the 
action.^  No  reason  is  apparent  forbidding  a  trustee  in  bank- 
ruptcy of  a  bankrupt  seized  of  an  undivided  share  of  realty, 
to  divide  the  property  through  a  partition  action.®* 

K.  Infant.«7 

1.  Civil  Practice  Act,  §  1015.    Action  for  partition  by  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought  by  an  infant, 
except  by  the  written  authority  of  the  surrogate  of  the  county  in  which  the 
property  or  a  part  thereof  is  situated.  The  authority  shall  not  be  given  unless 
the  surrogate  is  satisfied,  by  affidavit  or  other  competent  evidence,  that  the 
interests  of  the  infant  will  be  promoted  by  bringing  the  action.  A  judgment 
for  a  partition  or  sale  shall  not  be  rendered  in  such  an  action  unless  the  court 
is  satisfied  that  the  interests  of  the  infant  will  be  promoted  thereby,  and  that 
fact  is  expressly  recited  in  the  judgment. 

2.  Action  by  infant. 

Under  the  partition  statute  of  1785,  an  infant  could  join 
with  an  adult  as  plaintiffs,  and  they  could  jointly  prosecute 
an  action  of  partition,*^  though  the  action  could  not  be  main- 

62.  See  Baldwin  v.  Humphrey,  44  N.       App.  Div.  428,  131  N.  Y.  Supp.  795. 
Y.  609.  66.  See    Rutherford    v.    Hewey,    59 

63.  Gallie  v.  Eagle,  65  Barb.  583,  1       How.  Pr.  231. 

T.  &  C.  124.  67.  Voluntary  Partition.— Under  sec- 

64.  Cheesman  v.  Thome,  1  Edw.  Ch.  tions  590-593  of  the  Real  Property 
629.  Law,  a  procedure  is  outlined  for  the 

65.  Andrews  v.  Kirk,  160  N.  Y.  judicial  approval  of  a  voluntary  par- 
Supp.  434;  affirmed  without  opinion,  tition  of  property  in  which  an  infant 
175  App.   Div.  975,   161   N.  Y.   Supp.  has  a  share. 

1116;  affirmed  without  opinion,  221  N.  68.  Jackson    v.    Woolsey,    11    Johns. 

Y.  641.  446. 

See   also,    Pattison    v.    Cusack,    147 
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tained  by  an  infant  as  sole  plaintiff.''^  But,  under  tlie  Eevised 
Statutes,  prior  to  1852  an  action  of  partition  could  not  be 
maintained  by  an  infaini,  either  separately  or  jointly  with 
adult  tenants  in  common.™  Chapter  277  of  the  Laws  of  1852, 
conferred  power  on  the  Supreme  Court  to  authorize  proceed- 
ings of  partition  on  behalf  of  an  infant,  if  it  satisfactory  ap- 
peared that  the  interests  of  the  infant  required  a  partition  or 
sale  of  the  premises.''^  Section  1015  of  the  Civil  Practice  Act 
now  contains  the  authority  for  the  maintenance  of  the  action 
and  prescribes  the  procedure. 

Leave  to  the  infant  to  sue  in  partition  should  only  be  granted 
in  a  clear  ease  showing  a  necessity  therefor.''^  The  omission 
to  procure  the  consent  of  the  surrogate  has  been  held  not  a 
jurisdictional  defect,  but  an  irregularity  which  may  be  sup- 
plied after  the  commencement  of  the  action,'^  though  the 
failure  to  secure  the  consent  under  the  statute  of  1852  has 
,  been  thought  to  be  a  jurisdictional  defect."  The  action  is  not 
to  be  brought  by  the  general  guardian  of  the  infant,  but  by  a 
guardian  ad  litem  to  be  appointed  by  the  court,'^  who  must 
give  security  as  provided  in  section  154  of  the  Civil  Practice 
Act.''^  In  determining  whether  partition  should  be  granted  at 
the  suit  of  an  infant,  the  court  may  take  into  consideration 
the  fact  that  there  is  an  outstanding  power  of  sale  with  refer- 
ence to  the  property  and  that  no  demand  has  been  made  for 
its  exercise." 

3.  Form  of  affidavit  for  authority  to  permit  infant  to  maintain  action. 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  is  the  general 
guardian  (or  parent  or  other  person  interested  in  making  the  applica- 
tion) of  C.  D.,  an  infant  of  the  age  of years;  that  the 

said  C.  D.  is  the  owner  as  tenant  in  common  (or  joint  tenant)  with 

69.  Gallatian  v.  Cunningham,  8  Cow.  74.  MuUer  v.  Naumann,  85  App. 
361.  Div.  337,  83  N.  Y.  Supp.  488;  Lyle  v. 

70.  OTJonaghue  v.  Smith,  184  N.  Y.  Smith,  13  How.  Pr.  104;  Lansing  v. 
365 ;  Postley  v.  Kain,  4  Sandf .  Ch.  508.  Gulick,  26  How.  Pr.  250;  Struppman 

71.  See  Clark  v.  Clark,  14  Abb.  Pr.  v.  MuUer,  52  How.  Pr.  211. 

299,  21  How.  Pr.  479;  Lyle  v.  Smith,  75.  Matter    of    Stratton,    1    Johns. 

13  How.  Pr.  104;  Matter  of  Marsac,  15  509. 

How.  Pr.  383;   Lansing  v.  Gulick,  26  76.  See  Clark  v.  Clark,  14  Abb.  Pr. 

How.  Pr.  250.  299,  21  How.  Pr.  479. 

72.  O'Donaghue  v.  Smith,  184  N.  Y.  77.  Thompson  v.  Hart,  58  App.  Div. 
365.  439,  69  N.  Y.  Supp.  223;   affirmed  on 

73.  Pearsall  v.  Koaebrook,  42  Misc.  opinion  below,  169  N.  Y.  571. 
10,  85  Supp.  526. 
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E.  F.  and  G.  H.  of  an  undivided  share  in  certain  real 

estate,  situated  in  the  city  of   ,   county, 

New  York,  bounded  and  described  as  follows  (description  of  prop- 
erty) : 

That  in  the  judgment  of  deponent  a  suit  to  partition  said  real 
estate  should  be  brought  by  said  infant  and  that  the  interest  of  such 
infant  wiU  be  promoted  by  bringing  the  action..  That  the  reasons 
why  the  interests  of  the  infant  will  be  thus  promoted  are  as  follows: 
(State  facts  substantiating  opinion  of  deponent.) 

Wherefore,  deponent  asks  that  an  order  issue  authorizing  the  said 
infant  to  maintain  an  action  for  the  partition  of  the  above  described 
premises.  ,  ;( Signature.) 

(Jurat.) 

4.  Form  of  order  of  surrogate  authorizing  partition  by  infant. 

On  reading  and  filing  the  aflSdavit  of  A.  B.,  verified  the 

day  of  ,  19 . . ,  whereby  it  appears  to  my  satisfaction 

that  C.  D.,  the  infant  therein  named,  is  the  owner  of  an  undivided 

share  of  certain  real  estate  therein  described,  as  tenant 

in  common  (or  joint  tenant)  with  others,  and  that  the  interests  of 
said  infant  will  be  promoted  by  his  bringing  an  action  to  partition 
said  real  estate; 

Now,  therefore,  on  motion  of  J.  K.,  attorney  for  said  deponent. 

It  is  hereby  ordered,  that  the  said  infant  may  be,  and  he  hereby 
is  authorized  to  bring  an  action  to  partition  such  real  estate. 

Dated, ,  19 . . . 


Surrogate. 

L.  Committee  of  incompetent  person. 

Under  section  1377  of  the  Civil  Practice  Act,  the  committee 
of  the  property  of  an  incompetent  person  "may  maintain,  in 
his  own  name,  adding  his  official  title,  any  action  or  special 
proceeding,  which  the  person,  with  respect  to  whom  he  is  ap- 
pointed, might  have  maintained,  if  the  appointment  had  not 
been  made.""^  This  section  permits  the  committee  of  a 
lunatic  to  prosecute  an  action  to  partition  the  real  estate  of 
such  incompetent,  without  making  him  a  party  to  the  action."" 
Previous  to  the  enactment  of  this  statute  an  action  could  not 
be  maintained  to  partition  the  incompetent's  property  without 
making  the  incompetent  a  party  to  the  action."^ 

77-a.  Voluntary  Partition.  —  Under  petent  has  an  interest, 

sections  529-533  of  the  Beal  Property  77-b.  Keopke  v.  Bradley,  3  App.  Div. 

Law,  an  application  may  be  made  by  391,  3  N.  Y.  Supp.  707;  aff'd,  151  N. 

a  committee  to  the  supreme  or  county  Y.  622. 

court  for  authority  to  agree  to  a  vol-  77-c.  Gorham    v.    Gorham,    3    Barb, 

untary  partition  in  which  the  incom-  Ch.  24. 
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ARTICLE  IV. 
PARTIES  DEFENDANT. 

A.  Civil  Practice  Act,  §  1017.     Parties. 

Each  of  the  following  persons  must  be  made  a  party  to  an  action  for 
partition : 

1.  Every  person  having  an  undivided  share,  in  possession  or  otherwise,  in  the 
property,  as  tenant  in  fee,  for  life,  by  the  curtesy  or  for  years ; 

2.  Every  person  entitled  to  the  reversion,  remainder  or  inheritance  of  an 
undivided  share,  after  the  determination  of  a  particular  estate  therein; 

3.  Every  person  who,  by  any  contingency  contained  in  a  devise  or  grant  or 
otherwise,  is  or  may  become  entitled  to  a  beneficial  interest  in  an  undivided 
share  thereof,  provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class  upon  the  happening 
of  a  future  event,  it  shall  be  sufficient  to  make  parties  to  the  action  the  persons 
who  would  have  been  entitled  to  such  estate  or  interest  if  such  event  had 
happened  immediately  before  the  commencement  of  the  action; 

4.  Every  person  having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property; 

5.  Every  person  having  a  right  of  dower  in  the  property,  or  any  part  thereof, 
which  has  not  been  admeasured. 

B.  Civil  Practice  Act,  §  1021.     Optional  parties  defendant. 

The  plaintiff,  at  his  election,  may  make  defendant  in  the  action. 

1.  A  tenant  by  the  curtesy,  for  life  or  for  years,  of  the  entire  property,  or 
whoever  may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion  in 
the  entire  property,  or  a  creditor  or  other  person  having  a  lien  or  interest 
which  attaches  to  the  entire  property.  A  person  specified  in  this  subdivision  who 
is  not  made  a  party  is  not  affected  by  the  judgment  in  the  action. 

2.  A  creditor  having  a  lien  on  an  undivided  share  or  interest  in  the  property. 
In  that  case,  he  must  set  forth  the  nature  of  the  lien  and  specify  the  share  or 
interest  to  which  it  attaches. 

C.  Parties  in  general. 

Section  1017  of  the  Civil  Practice  Act  prescribes  who  are 
necessary  parties  to  an  action  of  partition,  and  section  1021 
provides  for  proper  parties  at  the  election  of  the  plaintiff. 
Speaking  in  general  terms,  the  cotenants  of  the  plaintiff,  re- 
maindermen of  undivided  shares,  persons  having  a  right  of 
dower  in  the  property  or  inchoate  dower  in  a  share,  and  in 
some  cases  the  personal  representatives  of  the  source  of 
plaintiff's  title  and  the  representatives  of  deceased  cotenants, 
are  necessary  parties.  But  tenants  for  life  or  years  of  the  en- 
tire property,  or  remaindermen  of  the  entire  property,  and 
persons  having  liens  or  interests  attaching  to  the  entire  prop- 
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erty,  though,  proper  parties  under  section  1021,  are  not  neces- 
sary. Those  persons  who  are  cotenants  with  the  plaintiff  are 
generally  necessary  parties,  and  the  proceedings  are  defective 
in  case  of  an  omission.''®  If  one  of  the  cotenants  conveys  his 
interest  by  a  deed  which  is  recorded  before  the  commencement 
of  the  action,  the  grantee  is  a  necessary  party  f^  but  the  gran- 
tor ordinarily  is  neither  a  necessary  nor  a  proper  defendant.®" 
And,  in  a  suit  between  tenants  in  common,  for  the  partition  of 
an  interest  in  real  estate,  which  has  been  carved  out  of  the 
fee,  the  owner  of  the  fee,  who  is  the  common  source  of  title  to 
all  the  tenants  in  common,  is  not  a  necessary  party.®^  The 
suit,  being  one  in  equity,®^  persons  may  be  joined  who  claim 
an  interest  in  the  property  and  their  rights  may  be  litigated.®^ 
It  has  always  been  a  general  rule  in  equity  that  all  persons 
materially  interested,  either  legally  or  beneficially,  in  the  sub- 
ject matter  of  the  suit,  can  be  made  parties  to  it,  so  that  there 
may  be  a  complete  decree  which  shall  bind  them  all.®*  It  is 
not  necessary  that  the  alleged  causes  of  action  should  affect 
all  of  the  defendants  to  the  same  extent  or  in  the  same  man- 
ner.®^ But  all  of  the  defendants  should  be  interested  in  all  of 
the  real  estate  sought  to  be  partitioned ;  when  more  than  one 
parcel  is  the  subject  of  the  action,  if  some  of  the  defendants 
do  not  have  or  claim  an  interest  in  one  of  the  parcels,  there 
may  be  a  misjoinder  of  causes  of  action.®* 

D.  Remaindermen. 
1.  In  general. 

Both  section  1017  and  1021  provide  for  remaindermen  as 
parties  to  the  action.    The  distinction  between  the  provisions 

78.  Toole  V.  Toole,  112  N.  Y.  333;  133  N.  Y.  Supp.  1118;  Biglow  v.  Big- 
Sohwencke  v.  Haffner,  18  App.  Div.  lotw,  39  App.  Div.  103,  56  N".  Y.  .Supp. 
182,  4S  N.  Y.  Supp.  937.  794;    Bender   v.   Terwilliger,   48   App. 

79.  McAuliff  V.  Hughes,  128  App.  Div.  371,  63  N.  Y.  Supp.  269;  affirmed 
Div.  355,  112  N.  Y.  Supp.  486;  Jackson  without  opinion,  166  N.  Y.  590;  Law- 
V.  Brown,  3  Johns.  459.  rence  v.  Norton,  116  App.  Div.  896,  102 

80.  Vanderwerker  v.  Vanderwerker,  N.  Y.  Supp.  481 ;  Howard  v.  Morrissey, 
7  Barb.  221.  71   Misc.   a67,   130  N.   Y.   Supp.   323; 

81.  Canfield  v.  Ford,  28  Barb.  336.  Eipple  v.  Gilborn,  8  How.  Pr.  456. 

82.  See,  supra.  Art.  I-A.  Nature  of  85.  La^vrence  v.  Norton,  116  App. 
action.  Div.  896,  102  N.  Y.  Supp.  481;   How- 

83.  See,  infra,  Art.  IV-I.  Claimants.  ard  v.  Morrissey,  71  Misc.  267,  130  N. 

84.  Townsend  v.   Bogert,   126   N.  Y.  Y.  Supp.  322. 

370;    Delcambre  v.  Delcambre,  210  N.  86.  See,  infra,  Art.  V-H.    Joinder  of 

Y.  460;   reversing,  149  App.  Div.  952,       causes  of  action. 
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of  the  two  sections  is  that  section  1017  refers  to  remainders 
or  reversions  in  an  undivided  share,  while  section  1021  refers 
to  such  interests  in  the  entire  property.  As  a  practical 
proposition,  however,  the  remainderman  or  reversioner  can  be 
neglected,  only  when  it  is  sought  to  partition  a  life  estate  or 
the  particular  estate  without  interfering  with  the  subsequent 
interest.  A  cotenant  of  a  life  estate  may  secure  the  partition 
of  the  estate,  and  in  such  an  action  he  is  not  required  to  join 
the  remainderman.^''  But  when  the  plaintiff  seeks  to  sell  the 
entire  property,  the  remaindermen  must  be  made  parties,  or 
the  purchaser  will  not  acquire  a  good  title.*^  If  the  remainder- 
men are  not  made  parties,  their  interest  in  the  property  is 
unaffected.^^  Whether  a  person  has  a  remainder  is  frequently 
a  question  of  much  nicety  depending  on  the  construction  of  a 
will  or  deed.  If  the  court  holds  that  a  certain  person  has  no 
interest  in  the  real  estate,  the  failure  to  make  him  a  party  is 
not  a  defect  in  the  proceeding.®" 

2.  Remainders  converted  into  personalty. 

"Where  a  will,  after  the  expiration  of  a  life  estate  in  the  real 
property,  contains  a  mandatory  power  of  sale  and  provides 
for  the  distribution  of  the  proceeds  among  remaindermen, 
there  may  be  an  equitable  conversion  of  the  realty  into  per- 
sonalty, and  consequently  it  can  be  held  that  the  remainder- 
men have  no  interest  in  the  real  estate  and  hence",  that  they 
are  not  necessary  parties  to  its  partition.®^ 

3.  Bemaiudermen  not  in  esse. 

In  order  to  convey  a  good  title  to  a  purchaser  in  a  partition 
action,  it  is  sometimes  necessary  to  bar  future  contingent  in- 
terests of  persons  not  in  being  at  the  time  of  the  rendering  of 

87.  Eisner  v.  Curiel,  2  App.  Div.  Hun,  381;  afif'd,  142  N.  Y.  23.  See 
522,  37  N.  Y.  Supp.  1119,  74  St.  Rep.  also,  Bamberger  v.  Stem,  105  Misc. 
522;    Brown   v.    Tanz,    176   App.    Div.       394. 

795,  163  N.  Y.  Supp.  372.  But  the  own-  89.  Moore  v.  Appleby,  36  Hun,  368; 

er  of  the  estate  in  expectancy  may  be  aff'd,  108  N.  Y.  237. 

made  a  party.     Jenkins  v.  Fahey,   73  See,  infra.  Art.  XIII-E.     Remainder- 

N.  Y.  355.  men. 

88.  Nellis  v.  Nellis,  99  N.  Y.  505;  90.  Dresser  v.  Travis,  177  N.  Y.  371. 
Moore  v.  Appleby,  108  N.  Y.  237;  Mil-  91.  Delafleld  v.  Barlow,  107  N.  Y. 
ler  V.  Wright,  109  N.  Y.  194;  Camp-  535;  Eisner  v.  Curiel,  2  App.  Div.  522, 
bell  v.  Stokes,  142  N.  Y.  23;  Paget  v.  37  N.  Y.  Supp.  1119,  74  St.  Rep.  522; 
Melcher,  42  App.  Div.  76,  58  N.  Y.  Sonn  v.  Kennedy,  51  Misc.  234,  100  N. 
Supp.   913;     Campbell    v.    Stokes,    66  Y.  Supp.  885. 
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the  interlocutory  judgment.  This  result  can  be  secured.*^ 
Such  a  power  is  essential  to  preserve  to  a  cotenant  his  right 
to  a  partition  of  the  estate.  Otherwise,  one  of  his  oo-owners 
could  defeat  the  right  by  creating  contingent  remainders  to 
vest  at  a  future  time  in  persons  not  in  being.'^  Ordinarily, 
when  all  of  the  parties  in  being  having  any  estate  or  interest, 
present  or  future,  vested  or  contingent,  in  the  lands,  are  made 
parties,  a  purchaser  acquires  a  perfect  title.'*  To  bar  the  per- 
sons not  in  esse,  it  is  essential  that  the  court  in  the  distribu- 
tion of  the  proceeds  of  the  sale  protect  their  interests.^  The 
court  must  substitute  the  fund  derived  from  the  sale  of  the 
land  in  place  of  it,  and  preserve  the  fund  to  the  extent  neces- 
sary to  satisfy  such  interests.'^ 

The  theory  on  which  the  court  bars  these  contingent  in- 
terests is  that  persons  who  are  actually  parties  may  be 
deemed  to  represent  the  persons  not  in  being.'''  Usually  such 
expectant  estates  are  to  vest  in  the  children  of  a  party  to  the 
action,  and  in  such  a  case  it  is  easy  to  say  that  the  parent 
represents  the  child.'* 


92.  Mead  v.  Mitchell,  17  X.  Y.  210;  T^, 
Clemens  v.  Clemens,  37  N.  Y.  59;  Kirk 
V.  Kirk,  137  IST.  Y.  510;  Matter  of 
Baer,  147  N.  Y.  348  Chism  v.  Keith,  1 
Hun,  589,  4  T.  &  C.  126;  Rockwell  v. 
Decker,  33  Hun,  343;  Jackson  v.  Ed- 
wards, 7  Paige  386;  aff'd,  22  Wend. 
498.  And  see.  Civil  Practice  Act,  § 
1033,  subd.  3.  And  see,  infra.  XIII-E. 
Kemaindermen. 

93.  Mead  v.  Mitchell,  17  N.  Y.  210; 
Cheesman  v.  Thorne,  1  Edw.  Ch.  629. 

94.  Brevoort  v.  Brevoort,  70  N.  Y. 
136;  Matter  of  Baer,  147  N.  Y.  348; 
Dwight  V.  Lawrence,  111  App.  Div. 
616,  98  N.  Y.  Supp.  76. 

95.  Monarque  v.  Monarque,  80  N.  Y. 
320,  8  Abb.  N.  C.  102;  Smith  v.  Secor, 
31  App.  Div.  102,  52  N.  Y.  Supp.  562; 
aff'd,  157  N.  Y.  402;  O'Toole  v. 
O'Toole,  39  App.  Div.  302,  56  N.  Y. 
Supp.  963;  Rockwell  v.  Decker,  5  Civ. 
Proc.  62;  aff'd,  33  Hun,  343;  Barnes 
V.  Luther,  77  Hun,  234,  59  St.  Rep. 
760,  28  N.  Y.  Supp.  400. 

See,  infra,  Art.  XIV.-E.  Tenant  or 
remainderman  in  entire  property. 

96.  O'Toole  v.  O'Toole,  39  App.  Div. 


302,   56   N.   Y.    Supp.   963.     And   see, 
Civil  Practice  Act,  §  1053. 

97.  Mead  v.  Mitchell,  17  N.  Y.  210; 
Kent  V.  Church  of  St.  Michael,  136  N. 
Y.  10;  Dwight  v.  Lawrence,  111  App. 
Div.  616,  98  N.  Y.  Supp.  76.    "Where 
an   estate   is   vested   in  persons   living 
subject   only    to  the   contingency  that 
persons  may  be  born  who  will  have  an 
interest  therein,   the  living  owners  of 
the  estate,  for  all  purposes  of  any  liti- 
gation in  reference  thereto  and  affect- 
ing the  jurisdiction  of  the  courts  to 
deal    with    the    same,     represent    the 
whole  estate,  and   stand  not  only  for 
themselves,   but   also   for    the   persons 
unborn.    This  is  a  rule  of  convenience, 
and   almost   of   necessity.     The  rights 
of     persons     unborn     are     sufficiently 
eared  for,  if,  when  the  estate  shall  be 
sold  under  a  regular  and  valid  judg- 
ment, its  proceeds  take  its  place  and 
are  secured  in  some  way  for  such  per- 
sons.    Kent  V.  Church  of  St.  Michael, 
136  N.  Y.  10. 

98.  Fox  V.  Fee,  24  App.  Div.  314,  49 
N.  Y.  Supp.  292. 


PARTITION.  2599 

In  case  of  an  actual  partition,  a  contingent  interest  in  an 
undivided  share  may  attach  to  the  part  which  is  assigned  in 
severalty  to  the  owner  of  the  particular  estate  on  which  the 
contingent  interest  is  limited.'* 

£.  Holder  of  life  estate. 

One  having  a  life  estate,  such  as  tenancy  by  curtesy,  in  an 
undivided  share  of  real  estate  is  a  necessary  party  to  an  ac- 
tion for  its  partition,^  but,  if  the  life  estate  extends  to  the  en- 
tire property,  the  statute  provides  that  he  is  a  proper,  though 
not  necessary  party.^  So,  one  who  claims  an  estate  of  curtesy 
in  the  premises  is  a  proper  party,  though  his  interest  is  denied 
by  the  plaintiff.*  And  the  issue  may  be  litigated  as  to  whether 
there  was  a  child  born  alive  of  the  marriage.* 

If  a  sale  of  the  entire  property  is  sought,  the  life  tenant 
should  be  a  party,  for  his  rights  must  be  barred  by  the  decree 
if  the  purchaser  is  to  receive  a  perfect  title.^ 

Before  the  adoption  of  the  statutes  extending  the  rights  of 
married  women,  the  husband  of  a  tenant  in  common  was  a 
necessary  party  by  virtue  of  his  courtesy  initiate;  but  since 
the  modification  of  the  tenancy  by  the  curtesy,  the  husband 
becomes  a  necessary  party  only  in  case  of  the  death  of  the 
wife  under  such  circumstances  that  his  curtesy  ripens  into  an 
estate.* 

F.  Oowress. 

Every  person  having  a  right  of  dower  in  the  property,  or 
any  part  thereof,  which  has  not  been  admeasured,  is  a  neces- 

99.  Jackson   v.   Ed-wards,   22  Wend.  Conveyance  of  Curtesy. — If  the  ten- 

498.  ant  by  the   curtesy   has   conveyed  his 

1.  Bogert  V.  Bogert,  6  N.  Y.  Supp.  estate  to  the  plaintiff,  he  may  be  made 
299,  25  St.  Rep.  373,  2  Silv.  Supr.  Ot.  a  party,  in  order  to  conclude  him  by  a 
22.  decree  adjudging  that  his  estate  has 

Civil  Practice  Act,   §    1017.  vested    in    the    plaintiff.      Mingay    v. 

2.  Civil  Practice  Act,  §  1021.  Lackey,  142  N.  Y.  449. 

3.  Bender  v.  Terwilliger,  48  App.  6.  Barnes  v.  Blake,  59  Hun,  371,  36 
Div.  371,  63  N.  Y.  Supp.  269;  affirmed  St.  Rep.  210,  20  Civ.  Proc.  17,  13  N. 
without  opinion,  166  N.  Y.  590.  Y.   Supp.    77;    Spring   v.    Sandford,   7 

4.  Bender    v.    Van   Allen,    28   Misc.  Paige,  550. 

304,  59  N.  Y.  Supp.  885;  modified  and  Demurrer. — The   joining   of   a   hus- 

affirmed,  43  App.  Div.  620.  band  -who  has  only  an  initiate  curtesy, 

5.  Bender  v.  Terwilliger,  48  App.  is  not  a  groimd  for  demurrer.  Barnes 
Div.  371,  63  N.  Y.  Supp.  269;  affirmed  v.  Blake,  59  Hun,  371,  20  Civ.  Proc. 
without  opinion,  166  N".  Y.  590.  17,  13  N.  Y.  Supp.  77,  36  St.  Rep.  210. 
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sary  party  defendant.'  In  order  that  a  purchaser  at  a  parti- 
tion shall  acquire  a  title  free  from  dower  rights,  it  is  essential 
that  all  persons  having  inchoate  or  consummate  dower  rights 
shall  he  made  parties  to  the  action.^  A  cotenant  may  join  with 
his  wife  as  party  plaintiffs  f  or  he  may  make  his  wife  a  de- 
fendant.^" But,  in  some  form,  she  must  be  a  party  or  her 
dower  will  not  pass  to  the  purchaser."  The  wives  of  defend- 
ing cotenants,^^  and  the  widows  of  deceased  cotenants,^  are 
necessary  parties  to  carry  a  perfect  title  to  the  purchaser. 
And,  under  the  provisions  of  section  1017,  a  widow  having  a 
consummate  right  of  dower,  not  admeasured,  in  the  entire 
premises  must  be  made  a  party,"  and  her  right  of  dower  may 
be  admeasured  to  her  in  the  partition  action.^*  Such  a  widow, 
however,  cannot  be  made  a  sole  defendant  in  a  suit  in  which 
all  of  the  cotenants  join  as  plaintiffs.^* 

One  who  claims  a  dower  interest  in  the  real  estate  is  prop- 
erly made  a  party,  although  her  claim  is  denied  by  the  com- 


7.  Civil  Practice  Act,  |  1017,  subd. 
5. 

8.  Green  v.  Putman,  1  Barb.  500; 
B€ll  V.  Gilding,  136  N.  Y.  Supp.  278; 
affirmed  -without  opinion,  211  N.  Y. 
507;  Wilkinson  v.  Parish,  3  Paige, 
653;  Jackson  v.  Edwards,  7  Paige  Oh. 
386;   aff'd,  22  Wend.  498. 

9.  See,  supra.  Art.  III-H.  Husband 
and  Tvife. 

10.  Dunn  v.  Dunn,  51  Misc.  302,  100 
N.  Y.  Supp.  1061 ;  Rosekrans  v.  White, 
7  Lans.  486. 

11.  Ripple  V.  Gibbon,  8  How.  Pr. 
456;  Foster  v.  Foster,  38  Hun,  365. 

Second  wife. — ^Where  the  wife  of  the 
plaintiff  dies  after  the  entry  of  judg- 
ment for  the  defendants,  and  the  plain- 
tiff remarried  before  the  reversal  of 
the  judgment  and  the  granting  of  a 
new  trial,  it  was  held  that  the  second 
wife  was  a  necessary  party.  Becker  v. 
McCrea,  135  App.  Div.  704,  119  N.  Y. 
Supp.  749. 

12.  Knapp  v.  Hungerford,  7  Hun, 
588. 

Prior  to  the  enactment  of  the 
Code  of   Civil  Procedure,  it  was  held 


that  the  wife  of  a  co-tenant  was  not  a 
necessary  party,  until  it  was  desired 
to  sell  the  property;  if  case  of  actual 
partition  her  interest  would  attach  to- 
the  parcels  set  apart  to  her  husband. 
Rosekrans  v.  White,  7  Lans.  486;  Wil- 
kinson V.  Parish,  3  Paige,  653.  See- 
also,  Huntingix>n  v.  Huntington,  9  Civ. 
Proc.  182. 

13.  Green  v.  Putman,  1  Barb.  500. 
See  also.  Coles  v.  Coles,  15  Johns.  319. 

14.  Letson  v.  Evans,  33  Misc.  437, 
68  N.  Y.  Supp.  421. 

In  some  of  the  earlier  cases,  it  was. 
held  not  .necessary  to  join  a  widow 
having  a  right  of  dower  in  the  entire 
property  when  a  sale  was  not  required. 
Tanner  v.  Niles,  1  Barb.  560;  Gordon 
V.  Sterling,  13  How.  Pr.  405;  Brad- 
shaw  V.  Callaghan,  8  Johns.  558;  Cole* 
V.  Coles,  15  Johns.  319. 

15.  Ryder  v.  Kennedy,  166  App. 
Div.  146,  151  N.  Y.  Supp.  1036. 

16.  Barton  v.  Reynolds,  81  Misc.  15, 
142  N.  Y.  Supp.  895;  modified,  158 
App.  Div.  951,  143  N.  Y.  Supp.  1106;, 
Wood  V.  Clute,  1  Sandf.  Ch.  199. 
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plaint.    It  is  proper  to  make  her  a  party  and  dispose  of  any 
issue  which  will  arise  as  to  her  interest." 

G.  Lienors. 

1.  Lien  on  entire  property. 

In  the  early  history  of  onr  jurisprudence,  persons  having 
liens  and  incumbrances  affecting  the  entire  property  were 
neither  proper  nor  necessary  parties  to  an  action  for  its  par- 
tition.^^ Under  section  1021  of  the  Civil  Practice  Act,  one 
having  a  lien  or  interest  attaching  to  the  entire  property  is  a 
proper,  though  not  necessary,  party  to  an  action  for  its  par- 
tition.^ If  not  made  a  party,  he  is  not  affected  by  the  judg- 
ment in  the  action.^  But  if  he  is  made  a  party,  the  court  may 
determine  the  validity  and  the  amount  of  his  lien.^  Thus,  one 
who  claims  a  lien  on  the  property  may  be  brought  in  and  his 
rights  litigated.^^ 

2.  Lien  on  undivided  share. 

Prior  to  the  Eevised  Statutes,  an  incumbrancer  upon  an  un- 
divided share  of  an  estate  was  not  a  proper  party  to  a  suit  for 
the  partition  of  the  whole  property.  His  interest  was  not 
affected  by  the  partition.  The  lien  attached  to  the  divided 
share  in  case  of  actual  partition,  and  in  case  of  a  sale  the 
purchaser  took  the  land  subject  to  the  incumbrance.  Under 
the  Revised  Statutes  a  creditor  having  a  specific  lien  upon  an 
undivided  share  could  be  made  a  party,  and  persons  holding 
general  liens  or  incumbrances  might  be  brought  in  by  notice 
so  as  to  bind  them  by  the  sale.^    Under  the  present  statute, 

17.  Spliess  V.  Meyer,  20  Civ.  Proc.  parties  to  a  partition  suit."  Waring 
157,   13  N.  y.  Supp.   70,   36  St.  Rep.      v.  Waring,  3  Abb.  Pr.  246. 

227.  20.  Harrison  v.  Higgins,  218  N.  Y. 

18.  Wotten    v.    Copeland,    7    Johns.  556;  Leinen  v.  Elter,  43  Hun,  249. 
Ch.  140,  21.  ToTvnshend     v.      Townshend,      1 

19.  Delcambre  v.  Delcambre,  210  N.  Abb.  N.  C.  81. 

Y.    460;    Hughes  v.   Golden,   44   Misc.  22.  Best  v.  Zeh,  82  Hun,  232,  63  St. 

128,  89  N.  Y.  Supp.  765;  Townshend  v.  Rep.  549,   31  N.  Y.   Supp.   230;    aflf'd, 

Townshend,  1  Abb.  N.  C.  81;   Grinnell  146  N.  Y.  363. 

V.  Maclean,  16  Hun,  133;  Bogardus  v.  23.  Halsted    v.    Halsted,    55    N.    Y. 

Parker,  7  How.  Pr.  305.  442;    Van   Arsdale   v.   Drake,   2  Barb. 

A  municipal  corporation   claiming  a  559;    Leinen    v.    Elter,  43  Hun,  249; 

tax  lien  on  the  premises  may  be  made  Wotten  v.  Copeland,  7  Johns.  Ch.  140; 

a  party  defendant.     Delcambre  v.  Del-  Smith  v.  Siblich,  12  N.  Y.  Supp.  905, 

cambre,  210  N.  Y.  460.  35  St.  Rep.  682;  Harwood  v.  Kirby,  1 

"  Judgmeet  creditors  are  not  neces-  Paige,   469 ;   Sears  v.   Hyer,   1   Paige, 

sary,   if  they   are  in  any  case  proper  483. 
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the  plaintiff  in  an  action  of  partition  may,  at  his  election,  make 
a  creditor,  having  a  lien  on  an  undivided  share  or  interest  in 
the  property,  a  defendant  in  the  action.  In  that  case,  he  must 
set  forth  the  nature  of  the  lien,  and  specify  the  share  or  in- 
terest to  which  it  attaches.^^  But  section  1021  is  not  applicable 
where  a  sale  of  the  premises  is  had  instead  of  an  actual  par- 
tition of  the  premises.^^ 

Before  an  interlocutory  judgment  for  the  sale  of  the  prop- 
erty will  be  rendered,  the  court  must  direct  a  reference  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has 
a  lien  on  the  undivided  share  or  interest  of  any  party.  But 
this  reference  may  be  dispensed  with  in  certain  cases.^  But, 
though  the  rights  of  a  creditor  may  be  protected  without  mak- 
ing him  a  party,  there  is  no  objection  to  joining  him  as  a 
defendant.^^ 

If  the  property  is  sold  without  protecting  a  creditor  having 
a  lien  thereon,  the  title  is  defective,  and  the  purchaser  at  the 
sale  may  be  relieved.^*  Thus,  before  the  amendment  to  the 
statute  providing  a  procedure  for  the  protection  of  creditors 
of  a  deceased  person,  it  was  held  that  a  good  title  to'  the 
premises  could  not  be  carried  to  the  purchaser  unless  the 
creditors  of  the  deceased  were  parties  to  the  proceeding.^  And 
legatees  having  liens  on  the  undivided  share  of  the  testator 
had  to  be  made  parties  to  the  action  or  the  purchaser  will  not 
be  bound  to  complete  his  purchase.^" 

One  having  a  specific  lien  appearing  of  record  at  the  time 
of  the  filing  of  the  lis  pendens  must  be  made  a  party  or  he 
will  not  be  affected  by  the  judgment.^^  To  this  extent,  such  a 
lienor  may  be  said  to  be  a  necessary  party.'^    But  the  com- 

24.  Civil  Practice  Act,  §  1021.  27.  Sails  v.  Sails,  28  Abb.  N.  C.  117, 
And  see  Harlem  Sav.  Bank  v.  Lar-       19  N.  Y.  Supp.  246. 

kin,  156  App.  Div.  666,  142  N.  Y.  Supp.  28.  Jackson  v.   Bradhurst,   16  Misc. 

122;  appeal  dismissed,  209  N.  Y.  564;  149,  25  Civ.  Proc.  228,  37  N.  Y.  Supp. 

Sebring    v.    Mersereau,    9    Cow.    344;  1068,    74   St.    Rep.    366;    Mahoney   v. 

Bogardus  v.   Parker,  7  Haw.  Pr.  305.  Allen,   18   Misc.   134,   76  St.   Rep.   11, 

25.  Jackson   v.   Bradhurst,   16  Misc.  42  N.  Y.  Supp.  11. 

149,  25  Civ.  Proc.  228,  37  N.  Y.  Supp.  29.  Mahoney  v.  AHen,  18  Misc.  134, 

1068,  74  St.  E«p.  366.  76  St.  Rep.  11,  42  N.  Y.  11. 

26.  Civil  Practice  Act,  §   1038.  30.  Jordan  v.  Poillon,  77  N.  Y.  518. 
And  see,  Winfield  v.  Stacom,  40  App.  31.  dv.   Prae.  Act,   J  1059 ;   Leinen 

Div.  95,  57  N.  Y.  Supp.  563;  Dunham  v.  Elter,  43  Hun,  249. 

V.  Minard,  4  Paige,  441.  32.  Winfield  v.  Stacom,  40  App.  Div. 

See,   infra,   Art.  VIII-D.     Reference  95,  57  N.  Y.  Supp.  563. 
to  inquire  as  to  creditors. 
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plaint  is  not  defective  for  defect  of  parties  because  a  person 
having  a  lien  is  not  made  a  party.'* 

H.  Tenant  or  occupant. 

Under  sections  1017  and  1021  a  tenant  for  years  of  an  un- 
divided share  of  real  property  is  a  necessary  party  in  an  ac- 
tion for  its  partition,  but  a  tenant  of  the  entire  premises  is 
a  proper,  though  not  necessary,  party.  That  is  to  say,  sub- 
ject to  the  rights  of  a  tenant  for  years  occuping  the  premises, 
a  partition  may  be  had  in  much  the  same  manner  as  a  parti- 
tion of  a  remainder  is  allowed  without  disturbing  a  present 
life  estate  in  the  entire  property.  It  is  to  be  noted,  however, 
that  when  a  plaintiff  assimies  to  partition  and  sell  the  absolute 
fee  of  the  lands,  the  fact  that  an  occupant  or  tenant  is  not 
made  a  party  is  a  serious  defect  in  the  title  of  the  purchaser 
sufficient  to  relieve  him  of  his  purchase.  Where  the  sale  is 
not  made  subject  to  the  rights  of  occupants,  a  purchaser  is 
entitled  to  inamediate  possession  without  litigation;  and,  if  a 
defect  of  parties  renders  it  impossible  for  the  court  to  render 
a  judgment  which  will  award  the  possession  to  the  purchaser, 
he  can  be  relieved  from  his  obligation.^*  If  the  occupant  is 
not  made  a  party,  he  is  not  affected  by  the  judgment,'^  and  his 
interest  in  the  premises  is  not  to  be  adjudicated  on  a  motion 
in  the  action.'*  Indeed,  if  the  occupant  is  holding  adversely, 
it  may  be  claimed  that  under  section  200  of  the  Real  Property 
Law,  the  referee's  deed  in  partition  is  void.'^ 

I.  Claimants. 

Under  the  present  practice,  conflicting  claims  of  the  several 
parties  may  be  tried  in  an  action  of  partition.'*  And  hence 
it  is  proper  to  join  as  a  party  defendant  any  person  who 
claims  an  interest  in  the  property  and  to  put  in  issue  his 
rights.'*    In  this  way,  the  title  is  cleared,  and,  if  a  sale  is 

33.  Smith  v.  Siblich,  12  N.  Y.  Supp.       Johns.  488. 

905,  35  St.  Rep.  682.  38.  See,  infra,  Art.  VII.    Issues  and 

34.  Damron    v.    Campion,    24    Misc.       their  trial. 

234,  53  N.  y.  Supp.  543;  Koop  v.  Koop,  39.  Satterlee  v.  Kobbe,  173  N.  Y.  91; 

1  N.  y.  Supp.  261,  15  St.  Rep.  967.  Wallace  v.  McEchron,  176  N.  Y.  424; 

35.  Moorea  v.  Townsend,  14  Jones  &  Biglow  v.   Biglow,   39  App.   Div.   103, 
S.   (54  Super.  Ct.)  245.  56  N.  Y.  Supp.  794;  Lawrence  v.  Nor- 

36.  O'Connor  v.   McMahon,   7  N.  Y.  ton,  116  App.  Div.  896,  102  N.  Y.  Supp. 
Supp.  225,  26  St.  Rep.  596.  481;    Howard   v.    Morrissey,    71    Misc. 

37.  See    Jackson     v.     Vrooman,     13  267,  130  N.  Y.  Supp.  322. 
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ordered,  the  purchaser  receives  a  title  which  has  received 
judicial  determination  so  far  as  such  claims  are  involved.  One 
reason  for  assuming  this  power,  lies  in  the  fact  that  equity 
seeks  to  prevent  a  multiplicity  of  suits.**  Thus,  if  the  premises 
are  in  the  adverse  possession  of  a  person  claiming  title,  he  is 
at  least  a  proper  party,  and  it  has  been  said  that  he  is  a  neces- 
sary party .^  And  in  an  action  for  the  partition  of  a,  strip  of 
land  formerly  used  as  a  lane,  abutting  owners  claiming  rights 
in  the  lane,  may  be  brought  in  as  parties.^  So,  too,  an  adjoin- 
ing owner  who  disputes  the  boundary  of  the  premises  in  ques- 
tion and  who  had  erected  houses  thereon  and  torn  down  the 
boundary  fences,  may  be  joined.*^  Moreover,  if  the  deed  to 
cotenants  contains  a  description  that  renders  it  necessary  to 
resort  to  evidence  outside  of  the  instrument  to  fix  the  bound- 
aries of  the  premises,  it  may  be  proper  to  make  the  grantor  a 
party  in  order  that  a  binding  adjudication  may  be  had  to  the 
boundaries.**  Likewise,  one  claiming  dower*^  or  curtesy,**  in 
the  premises  is  properly  a  defendant,  although  the  claimant's 
rights  are  disputed  by  the  complaint.  Similarly,  one  claim- 
ing a  lien  on  the  premises  may  be  called  upon  to  defend  his 
claims.*'  The  interest  of  a  claimant  may  be  described  as  a 
"claim"  or  as  "unknown,"  and  the  claimant  may  be  required 
to  disclose  his  alleged  interest.** 

J.  Executor  or  administrator. 
1.  Civil  Practice  Act,  §  1019.    When  executor  or  administrator  to  be 
defendant. 

An  executor  or  administrator  must  be  made  a  party  defendant  in  a  partition 
action : 

1.  Where  letters  testamentary  or  of  administration  have  been  issued  on  the 
estate  of  the  decedent  from  whom  the  plaintiff's  title  to  the  real  property  is 
derived,  and  the  action  is  brought  within  eighteen  months  after  such  letters  were 
issued. 


40.  Satterlee  v.  Kobbe,  173  N.  Y.  91 

41.  Damron    v.    Campion,    24    Misc 
234,  53  N.  Y.  Supp.  543. 

48.  Johnson   v.   Alesshire,    130   App, 
Div.  178,  114  N.  Y.  Supp.  398. 

43.  Lawrence   v.    Norton,    116    App, 
Div.  896,  102  N.  Y.  Supp.  481. 

44.  Harris  v.   Harris,   75  App.   Div. 
216,  77  N.  Y.  Supp.  985. 

45.  Spliess  v.   Meyer,   20  Civ.   Prac. 


157,  13  N.  Y.  Supp.  70,  36  St.  Rep.  227. 

46.  Bender  v.  Terwilliger,  48  App. 
Div.  371,  63  N.  Y.  Supp.  269;  affirmed 
without  opinion,  166  N.  Y.  590. 

47.  Best  V.  Zeh,  82  Hun,  232,  31  N. 
Y.  Supp.  230,  63  St.  Rep.  549;  affirmed, 
146  N.Y.  363. 

48.  Townsend  v.  Bogert,  126  N.  Y. 
370. 
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2.  Where  the  person  of  whose  estate  an  executor  or  administrator  has  been 
appointed  should,  if  living,  be  a  party  to  the  action. 

If  no  executor  or  administrator  has  been  appointed  in  a  case  specified  in 
either  of  the  foregoing  subdivisions,  that  fact  must  be  stated  in  the  complaint. 

2.  Biscnssion  of  section. 

Not  only  must  the  executor  or  administrator  of  a  deceased 
eotenant  be  made  a  party,  but  it  is  required  that  the  executor 
or  administrator  of  the  decedent  from  whom  the  plaintiff's 
title  is  derived  be  made  a  party,  if  18  months  have  not  elapsed 
since  the  issuance  of  letters.*'  Thus,  the  courts  can  easily 
overrule  an  objection  that  a  recently  appointed  executor  or 
administrator  is  improperly  a  defendant.^"  If  the  action  of 
partition  is  not  brought  until  after  the  expiration  of  the 
statutory  time,  and  it  does  not  appear  that  the  debts  and 
legacies  are  impaid,  it  is  not  necessary  to  join  the  executor  or 
administrator.®^  Where  rents  are  due  from  one  tenant  in 
common  at  the  time  of  the  death  of  another,  the  administrator 
of  the  latter  is  a  proper  party,  as  he  is  entitled  to  receive  the 
rents  due  his  intestate  at  the  time  of  his  death.®^ 

K.  Cestui  que  trust. 

Where  an  undivided  share  of  real  estate  is  vested  in  a  trus- 
tee under  an  authorized  trust,  if  the  trustee  is  made  a  party  to 
the  action,  it  is  not  necessary  to  join  the  beneficiaries  under 
the  trust.^    But,  if  the  trust  ^s  not  valid  as  such,  the  bene- 

49.  Barton  v.  Reynolds,  81  Misc.  15,  52.  Scott  v.  Guernsey,  48  N.  Y.  106. 
142  N.  Y.  Supp.  895;  modified,  158  But,  where  on  the  failure  of  a  trust 
App.  Biv.  951,  143  N.  Y.  Supp.  1106.         created    by    a    deed,  one  of  the  bene- 

Prior  to  1896,  when  §  1538  of  the  ficiaries  maintains  an  action  to  par- 
Code  was  amended,  it  was  not  neces-  tition  the  estate,  the  complaint  should 
sary  to  join  the  executor  or  admrnls-  be  dismissed  as  to  the  executor  of  the 
trator  of  the  person  from  whom  the  trustee,  although  he  is  alleged  to  have 
plaintiff  derived  his  title.  Underbill  v.  collected  the  rents  and  profits  as  ex- 
Underhill,  6  App.  Div.  78,  39  N.  Y.  ecutor  and  an  accounting  is  therefor 
Supp.  468.  demanded,  if  it  appears  that  he  did  not 

50.  Bender  v.  Terwilliger,  48  App.  collect  the  rents  as  executor,  but 
Div.  371,  63  N.  Y.  Supp.  269;  afllrmed  rather  as  an  agent  for  one  of  the  bene- 
without  opinion,  166  N.  Y.  590.  See  ficiaries  who  has  been  required  to  ac- 
also,  'Schenck  v.  Furst,  140  App.  Div.  count  therefor.  Skidmore  v.  Gueutal, 
432,  125  N.  Y.  Supp.  506;  Sails  v.  143  App.  Div.  407,  128  N.  Y.  Supp. 
Sails,    28    Abb.    N.    C.  117,    19    N.    Y.  402. 

Supp.  246.  53.  Delafield  v.   Barlow,    107   N.   Y. 

51.  Prentice    v.   Janssen,    79   JST.   Y.      535. 
478. 
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ficiaries  may  be  deemed  to  have  an  interest  in  the  realty,  and 
hence  may  be  necessary  parties.^ 

L.  Infants. 

1.  In  general. 

A  cotenant  is  entitled  to  partition  of  real  estate  as  a  matter 
of  right,  and  the  fact  that  some  of  the  interested  parties  are 
infants  does  not  bar  the  proceeding.^^  But  to  bar  the  interest 
of  the  infant  in  the  real  estate,  it  is  necessary  that  he,  in  some 
proper  form,  be  brought  before  the  court,  and  that  his  rights 
be  passed  on  and  protected.^"  It  is  essential  that  a  guardian 
ad  litem  be  appointed  to  protect  his  interests."  The  fact  that 
the  infant  has  a  general  guardian  does  not  suffice,  but  it  is 
required  that  such  general  guardian  or  some  other  person  be 
appointed  guardian  ad  litem  in  the  partition  suit.^ 

The  guardian  can  be  appointed  only  by  the  court  f^  but  an 
appointment  by  a  judge,  instead  of  by  the  court,  does  not 
render  the  judgment  void.    It  is  merely  voidable.®" 

Questions  as  to  the  suitableness  of  the  guardian,  his  atten- 
tion to  the  interests  of  the  infant,  the  amount  of  the  estate, 
and  questions  of  similar  nature,  do  not  affect  the  jurisdiction 
of  the  court  or  the  regularity  of  the  sale,  and  do  not  relieve  a 
purchaser  from  his  obligation.®^ 

2.  Qualifications  of  guardian. 

Eule  40  of  the  Eules  of  Civil  Practice,  prescribes  the  quali- 
fications of  a  guardian  ad  litem  for  an  infant  party.    If  the 

54.  Braker  v.  Devereaux,  8  Paige,  Abb.  Ct.  App.  Dec.  496;  affirming  11 
513.  Abb.  Pr.  473,  20  How.  Pr.  222. 

55.  Rogers  v.  McLean,  34  N.  Y.  536.  58.  Matter    of    Stratton,    1    Johns. 
Power  of  Sale. — Partition    may    be      509;  Sharp  v.  Pell,  10  Johns.  486. 

decreed    against    an    infant,    although  59.  Civil  Practice  Act,  §  202;   Var- 

there  is   an  outstanding  discretionary  ian  v.  Stevens,  2  Duer  (9  N.  Y.  Super, 

power  of  sale  of  the  premises.    Hayden  Ct. ) ,  635. 

V.  Sugden,  48  Misc.  108,  96  N.  Y.  Supp.  First  Judicial  District. — ^Under     sec- 

681.  tion    116    of    the  Civil  Practice  Act, 

56.  Rogers  v.  McLean,  34  N.  Y.  536.  authority  may  be  found  for  an  order 

57.  Kohler  v.  Kohler,  2  Edw.  Ch.  by  a  judge  in  the  first  judicial  district 
69;  Larkin  v.  Mann,  2  Paige,  27.  appointing    a    guardian    ad    litem    in 

Verification    of    Petition. — The    ah-  partition.     See    Disbrow   v.    Folger,   5 

sence  of  a  verification  to  the  petition  Abb.  Pr.  53. 

for  the  appointment  is  not  fatal  to  the  60.  Fox  v.  Fee,  24  App.  Div.  314,  49 

judgment.      It    may    be    supplied    by  N.  Y.  Supp.  292. 

amendment.     Van    Wyck   v.  Hardy,  4  61.  Herbert  v.  Smith,  6  Lans.  493. 
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proceedings  are  regular  on  their  face,  the  fact  that  the  guar- 
dian was  connected  in  business  with  the  attorney  for  the  ad- 
verse party  is  not  a  jurisdictional  defect,  and  cannot  he  raised 
by  a  purchaser  at  the  sale.*^ 

3.  Time  for  application  for  guardian. 

An  application  for  the  apjKtintnaent  of  a  guardian  ad  litem 
for  an  infant  plaintiff  is  made  before  the  issuance  of  the  sum- 
mons. Where  an  infant  is  personally  served  out  of  the  State 
under  an  order  of  publication,  the  court  does  not  acquire  juris- 
diction over  him  until  the  expiration  of  forty-two  days  from 
such  service ;  and,  until  the  expiration  of  such  time,  a  guardian 
ad  litem  cannot  be  appointed  for  him.''^  But  it  has  been  held 
that  the  appointment  may  be  made  prior  to  the  service  of  the 
summons  on  an  infant  over  fourteen  years  of  age,  where  the 
service  is  made  personally  within  the  State.**  As  to  an  infant 
under  the  age  of  fourteen,  if  the  appointment  is  made  before 
the  service  of  the  summons,  the  defect  is  merely  an  irregularity 
to  which  objection  must  be  taken  within  a  reasonable  time.*^ 

4.  Order  appointing  guardian. 

Under  the  Code  of  Civil  Procedure,  the  order  appointing  a 
guardian  ad  litem  for  an  infant  party  directed  that  he  give  a 
bond  to  the  people  of  the  State  in  a  prescribed  sum,  and  con- 
tained directions  as  to  the  number  of  sureties,  and  the  filing 
of  the  bond.*^  The  omission  from  the  order  of  directions  as 
to  the  filing  of  the  bond  did  not  necessarily  make  all  future 
proceedings  void.  The  court  could,  even  after  the  sale,  rectify 
the  irregularity  by  an  order  mmc  pro  tunc  providing  for  the 
filing  of  the  bond.*' 

62.  Parish  v.  Parish,  175  N.  Y.  181 ;  given  to  them  of  the  application. 
See  also,  Bogert  v.  Bogert,  45  Barb.  Mace  v.  Scott,  17  Abh.  N.  C.  100,  8 
121.  Civ.  Proe.  200. 

63.  Crouter  v.  Crouter,  133  N.  Y.  55.  64.  Althause  v.  Radde,  3  Bosw.   (16 
Notice  of  Application. — ^In  an  action      N.  Y.  Super.  Ct.)  410;  Wood  v.  Mar- 

against  infants  who  reside  out  of  the  tin,  66  Barb.  241. 
State  and  have  no  general  or  testamen-  65.  Wood  v.  Martin,  66  Barb.  241. 

tary   guardians,    if   the  court  has   ob-  66.  Code  Civ.  Pro.,  §  1536. 

tained  jurisdiction  of  such  infants  by  67.  Noethinger  v.  Jeffries,  108  Misc. 

publication    and    they    have    not    ap-  372,    177    N.    Y.    Supp.  577;  Reed  v. 

peared,   the   court  may,   under   section  Reed,  46  Hun,  212,  13  Civ.  Proc.  109, 

204    of    the    Civil    Practice   Act,   pre-  28   Week.   Dig.   26,    11    St.   Rep.   524; 

scribe   what,    if   any,   notice   shall   be  aff'd,  107  N.  Y.  545. 
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5.  The  bond. 

The  requirements  of  the  bond  of  a  guardian  ad  litem  for  an 
infant  defendant  seem  to  be  prescribed  by  section  154  of  the 
Civil  Practice  Act.  It  may  be  better  practice  to  have  a  sepa- 
rate bond  for  each  infant,  but  the  statute  does  not  impera- 
tively require  it,  and,  as  against  a  purchaser  seeking  relief 
from  his  purchase,  bonds  given  by  two  guardians  for  four  in- 
fants, and  running  to  the  People  of  the  State  of  New  York  to 
be  paid  to  the  said  infants,  have  been  sustained,  although  the 
infants  were  not  named,  except  in  the  conditions  of  the  bonds.^^ 
A  bond  not  signed  by  the  guardian  is  not  a  compliance  with 
the  statute.^^  The  statutes  provide  for  the  filing  of  the  bond, 
but  the  failure  to  follow  the  practice  in  this  respect  is  merely 
an  irregularity  which  may  be  supplied  by  amendment  after 
the  sale  or  after  an  actual  partition.™ 

6.  Form  of  application  by  infant  plaintiff  for  guardian  ad  litem. 

To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  C.  D.  respectfully  shows: 

1.  That  he  is  an  infant  of  the  age  of  years  (if  the 

infant  is  under  the  age  of  14  years,  the  application  should  be  made 
by  his  general  or  testamentary  guardian  or  a  relative  or  friend), 
and  that  he  is  about  to  commence  an  action  in  the  Supreme  Court  of 
the  State  of  New  York  for  the  partition  of  real  estate  held  by  him  as 
tenants  in  common  with  E.  F.  and  G.  H. 

2.  That  such  real  property  is  situated  in  the  county  of 

of  this  state,  and  that  your  petitioner  has,  pursuant  to  the  provisions 
of  section  1015  of  the  Civil  Practice  Act,  procured  authority  from  the 
Surrogate  of  such  county  for  the  bringing  of  this  action. 

3.  That of ,  N.  Y.,  is  the  general  guar- 
dian of  the  said  infant  {or  is  fully  competent  to  understand  and  pro- 
tect the  rights  of  said  infant)  and  has  no  interest  adverse  to  that  of 
the  infant,  and  is  not  connected  in  business  with  the  attorney  or 
counsel  of  the  adverse  party;  and  that  he  is  of  sufficient  ability  to 
answer  to  the  said  infant  for  any  damage  which  may  be  sustained  by 
his  negligence  or  misconduct  in  the  prosecution  of  this  suit. 

Wherefore,  your  petitioner  asks  that  the  said be  ap- 
pointed guardian  ad  litem  of  the  said  infant  for  the  prosecution  of 
said  action  of  partition.                                                                   C.  D. 

'(Verification.) 

But  see,  to  the  contrary,  Lippert  v.  G9.  Jennings  v.  Jennings,  2  Abb.  Pr. 

Gates,   74  Misc.  36,   133  N.  Y.   Supp.  6. 

733;  Walter  .V.  DeGraff,  19  Abb.  N.  C.  70.  Crogan  v.  Livingston,   17  N.  Y. 

406.  218.      Compare,    Jennings  v.  Jennings, 

68.  Crouter  v.  Crouter,  133  N.  Y.  55.  2  Abb.  Pr.  6. 
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7.  Form  of  application  by  defendant  for  gnardian  ad  litem. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of respectfully  shows : 

1.  That  he  is  the  general  guardian  {or  father,  mother,  relative  or 

friend^  of  C.  D.,  an  infant  of  the  age  of  years;  that 

the  said  C.  D.  is  a  party  defendant  in  the  above  entitled  action  for 
the  partition  of  certain  real  property  situated  in  the  town  of 
,  etc. 

2.  That  service  of  summons  in  said  action  was  made  on  said  infant 

on  the day  of ,  19  ■  • ,  and  that  no  guardian 

ad  litem  has  been  appointed  for  said  infant. 

3.  (If  application  is  made  by  one  other  than  the  general  guardian 
of  the  infant),  that  no  general  guardian  has  been  appointed  for  said 
infant. 

Wherefore,  your  petitioner  prays  for  an  order  of  the  court  ap- 
pointing a  guardian  ad  litem  for  said  infant  in  said  action  of  partition. 


(Signature.) 
(Verification.) 

8.  Form  of  application  by  plaintiff  for  guardian  ad  litem  for  infant. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of ,  respectfully  shows : 

1.  That  he  is  the  plaintiff  in  the  above  entitled  action,  which  is  an 

action  for  the  partition  of  certain  real  property  situated  in  the 

of 

2.  That  C.  D.,  one  of  the  parties  to  such  action,  is  an  infant  of  the 
age  of years ;  and  that  sers'ice  of  summons  in  this  ac- 
tion was  made  on  said  infant  on  the day  of , 

19 . . ,  as  appears  by  the  affidavit  of hereto  annexed. 

3.  That  twenty  days  have  elapsed  since  the  service  of  the  summons 
on  said  infant,  and  that  no  guardian  ad  litem  has  been  appointed  for 
said  infant;  and  that  said  infant  has  no  general  guardian  \{or  state 
the  facts  as  to  the  guardianship  and  control  of  infant). 

Wherefore,  your  petitioner  asks  that  some  proper  and  competent 
person  be  appointed  guardian  ad  litem  for  said  infant,  and  that  said 
guardian  be  authorized  and  directed  to  appear  in  this  action  in  be- 
half of  said  infant. 


(Signature.) 
(Verification.) 

9.  Form  of  affidavit  of  proposed  gnardian  ad  Utem. 

(Venue.) 

,  being  duly  sworn,  deposes  and  says,  that 

he  is  the  person  proposed  in  the  petition  of ,  as  guar- 
dian ad  Utem  for  C.  D.  in  the  action  of  partition  therein  described; 


2610  PARTITION. 

that  he  is  the  general  guardian  of  such  infant  {or  is  fully  competent 
to  understand  and  protect  the  rights  of  such  infant)  and  has  no  in- 
terest adverse  to  that  of  the  infant,  and  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party;  and  that  he  is  of 
sufficient  ability  to  answer  to  the  infant  for  any  damage  which  may 
be  sustained  by  his  negligence  or  misconduct  in  the  prosecution  (or 
defense)  of  the  suit.     (Add  facts  shoiving  ability  of  deponent.) 

(Signature.) 
(Jurat.) 

10.  Form  of  guardian's  consent. 

I, ,  of ,  N.  Y.,  do  hereby  consent  to  act 

as  guardian  ad  litem  for  C.  D.,  the  infant  named  therein,  in  the  above 
entitled  action  of  partition. 

(Signature.) 
( Acknowledgment . ) 

11.  Form  of  order  appointing  guardian  ad  litem  for  infant  plaintiff. 

(Title.)  (Caption.) 
On  reading  and  filing  the  petition  of  C.  D.,  an  infant,  verified 
the day  of ,  19 . . ,  asking  for  the  appoint- 
ment of ,  as  guardian  ad  litem  for  the  purpose  of  prose- 
cuting an  action  of  partition,  and  the  affidavit  and  consent  of 
,  such  proposed  guardian ;  and  it  appearing  to  my  satis- 
faction that  such  proposed  guardian  is  a  proper  and  competent  per- 
son to  act  as  such ; 

Now,  on  motion  of ,  attorneys  for  the  said  infant. 

It  is  ordered,  that  the  said of be,  and 

he  hereby  is,  appointed  guardian  ad  litem  of  the  said  infant,  and  au- 
thorized to  prosecute  on  behalf  of  such  infant  the  action  of  partition 
described  in  the  petition. 

And  it  is  further  ordered  that  the  said  ,  before  en- 
tering upon  the  discharge  of  his  duties  as  such  guardian  ad  litem, 
execute  and  file  with  the  clerk  of  this  court,  a  bond  to  the  People  of 
the  State  or  of  an  approved  surety  company,  or  a  bond  of  two  indi- 
viduals secured  by  an  approved  mortgage  on  real  estate,  in  the  penal 

sum  of  $ conditioned  for  the  faithful  discharge  of  the 

trust  committed  to  him  as  guardian,  and  to  render  a  just  and  true 
account  of  his  guardianship  in  any  court  or  place,  when  thereunto 
required. 

12.  Form  of  order  appointing  guardian  ad  litem  for  infant  defendant. 

(Title.)  (Caption.) 

On  reading  and  filing  the  petition  of   ,  verified  the 

day  of ,  19 . . ,  asking  for  the  appointment 

of  a  guardian  ad  litem  for  C.  D.,  an  infant  defendant  in  the  above 

entitled  action ;  the  affidavit  and  consent  of ,  that  he  be 

appointed  as  such  guardian ;  and  it  appearing  to  ray  satisfaction  that 
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there  is  sufficient  grounds  for  such  application,  that  the  said 

is  a  proper  and  competent  person  to  act  as  guardian  ad  litem  for  the 
said  infant  in  this  action ; 

Now,  on  motion  of  X.  Z.,  attorney  for ,  said  petitioner, 

It  is  ordered  that of ,  be,  and  he  hereby 

is,  appointed  guardian  ad  litem  of  the  said  infant,  and  is  hereby  au- 
thorized to  defend  on  behalf  of  such  infant,  the  above  entitled  action 
and  to  protect  his  rights  therein. 

And  it  is  further  ordered  that  the  said before  enter- 
ing upon  the  discharge  of  his  duties  as  such  guardian  ad  litem,  execute 
and  file  with  the  clerk  of  this  court,  a  bond  to  the  people  of  the  State 
or  of  an  approved  surety  company  or  of  two  individuals  secured  by  an 

approved  mortgage  on  real  estate,  in  the  penal  sum  of  $ 

conditioned  for  the  faithful  discharge  of  the  trust  committed  to  him 
as  guardian,  and  to  render  a  just  and  true  account  of  his  guardian- 
ship in  any  court  or  place,  when  thereunto  required. 

IS.  Incompetent  persons. 
A  cotenant  of  real  estate  has  a  right  to  maintain  an  action 
for  its  partition,  although  one  of  the  persons  having  an  in- 
terest therein  is  of  unsound  mind.  The  incompetency  of  a 
party  is  not  a  defense  to  the  action.''^  But,  if  the  answer  dis- 
closes that  one  of  the  parties  is  incompetent,  the  matter  re- 
quires judicial  investigation  before  proceeding  to  a  reference 
to  take  proof  of  title;  and  the  court  should  order  a  copy  of  the 
summons  to  be  delivered  to  a  designated  person  to  act  for  the 
incompetent.''^ 

N.  Unknown  parties. 

Section  215  of  the  Civil  Practice  Act  provides  generally  for 
unknown  parties.''^  The  papers  in  such  a  case  are  necessarily 
served  by  publication,  and  Rule  52  of  the  Rules  of  Civil  Prac- 
tice requires  that  the  notice  subjoined  to  the  publication  shall 
briefly  state  the  nature  of  the  action  and  give  a  brief  descrip- 
tion of  the  property.  And  section  1055  of  the  Civil  Practice 
Act  requires  the  court  to  provide  for  the  protection  of  the 
rights  of  such  unknown  owners,  and  if  no  provision  is  made 
for  their  protection,  their  rights  will  not  be  cut  off  by  the 

71.  Bernstein  v.  Bernstein,  188  App.  vised  Statutes  there  was  no  objection 
Div.  276,  176  N.  Y.  Supp.  820;  Leh-  to  describing  certain  unknown  persons 
man  v.  Lehman,  113  Misc.  180,  184  N.  in  general  terms  as  the  descendants  of 
Y.  Supp.  113.  a  person  deceased.     Hyatt  v.  Pugsley, 

72.  Bernstein  v.  Bernstein,  188  App.  23  Barb.  285;  modified  on  other 
Div.  276,  176  N.  Y.  Supp.  820.  grounds,  33  Barb.  373. 

73.  Descendants. — Under      the     Be- 
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judgment.''*-  It  is  not  proper  to  secure  an  adjudication  that  the 
unknown  person  is  dead,  and  thus  dispense  from  protecting 
his  interest.''^ 

Where  owners  are  unknown,  they  are  not  nominally  parties 
to  the  proceedings,  and,  although  publication  is  required  to  be 
made,  it  is  not  upon  the  assumption  that  by  such  publication 
the  owners  wdll  receive  actual  notice,  but  simply  that  every- 
thing may  be  done  which  the  nature  of  the  case  will  allow  for 
the  purpose  of  giving  them  notice.''^ 

It  is  to  be  noted  that  the  rule  requires  that  the  notice  sub- 
joined to  the  copy  of  the  summons  as  published  must  state 
briefly  the  object  of  the  action  and  must  contain  a  brief  de- 
scription of  the  property.  If  such  a  notice  is  not  published, 
the  court  may  not  compel  the  purchaser  to  accept  the  title.'''' 
Section  215  of  the  Civil  Practice  Act,  relative  to  unknown 
parties  in  general,  is  deemed  applicable  to  an  action  of  parti- 
tion.''^ The  fact  that  supposititious  unlmown  heirs  of  a  de- 
cedent, who  do  not  exist,  are  made  parties  by  fictitious  names, 
does  not  constitute  a  defect  in  the  title.''^  If  one  of  the  co- 
tenants  has  not  been  heard  from  in  many  years,  and  it  is  un- 
known whether  he  is  alive  or  what  heirs  or  persons  have  suc- 

74.  Casey  v.  Casey,  19  App.  Div.  way  of  extra  caution,  in  the  sup- 
219,  45  N.  Y.  Supp.  877.  plemental   summons,  and  in  tlie  final 

75.  Casey  v.  Casey,  19  App.  Div.  and  interlocutory  judgments,  of  the 
219,  79  St.  Rep.  877,  45  N.  Y.  Supp.  unknown  heirs  of  Catharine  Coy  and 
877.  -Ann  Owens,  deceased    (who  are  neces- 

76.  Mead  v.  Mitchell,  17  N.  Y.  210.  sary  parties,  if  living),  by  the  words 

77.  Sandford  v.  White,  56  N.  Y.  359.  "  John  Doe  (the  said  name  John  Doe 
See  also,  Cole  v.  Hall,  2  Hill,  625;  being  fictitious),  and  being  intended  to 
Denning  v.  Corwin,  11  Wend.  647.  designate  the  unknown  heirs,  if  any, 

78.  Lenehan  \.  College,  30  Misc.  378,  of  Catharine  Coy,  deceased,  whose  real 
83  N.  Y.  Supp.  1033;  aff'd,  51  App.  names,  if  any,  are  unknown  to  plain- 
Div.  535,  64  N.  Y.  Supp.  868.  tiff),"  coupled  with  a  similar  recital 

79.  Lenehan  v.  College  of  St.  Fran-  as  to  Bachard  Roe  as  a  fictitious 
cis  Xavier,  51  App.  Div.  535,  64  N.  Y.  name  intended  to  represent  the  un- 
Supp.  868;  McQuillan  v.  McQuillan,  known  heirs,  if  any,  of  Ann  Owens,  is 
134  N.  Y.  Supp.  893;  affirmed  without  a  sufficient  protection  to  a  purchaser 
opinion,  152  App.  Div.  910,  137  N.  Y.  at  the  sale,  and  his  contention,  that 
Supp.  1128.  the  imknown  heirs  constitute  a  class 

Unnecessaiy       precautions. —  Where  whose  number   is   unknown  and  they 

the  plaintiff  in  an  action  of  partition  should  have  been  sued  as  a  class,  is 

claims  that  there  are  no  unknown  own-  untenable.      Lenehan    v.    College,     30 

era  and  the  court  finds  that  there  are  Misc.,  378,  63  N.  Y.  Supp.  1033;  aff'd, 

no  parties  in  interest  other  than  those  51  App.  Div.  535,  64  N.  Y.  Supp.  868. 
who  have  been  joined,  a  designation,  by 
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ceeded  to  his  interest,  service  by  publication  upon  him  and  his 
wife,  if  any,  his  heirs,  grantees,  devisees  or  assignees  as  un- 
known defendants,  is  sufficient  to  bind  his  heirs,  whoever  they 
may  be.**  If  the  rights  of  certain  parties  depend  upon  the 
probate  of  a  will  of  the  source  of  title,  which  probate  is  still 
undetermined,  one  who  is  clearly  entitled  to  a  share  may  main- 
tain the  action  for  partition  and  he  may  allege  that  the  in- 
terests of  certain  other  parties  is  uncertain  and  unknown  to 
him.^ 

0.  Civil  Practice  Act,  §  1020.    People  of  state  as  defendant. 

The  people  of  the  state  may  be  made  a  party  defendant  to  an  action  for  the 
partition  of  real  property,  in  the  same  manner  as  a  private  person,  provided,  how- 
ever, that  any  judgment  affecting  adversely  the  title,  interest  or  claim  of  the 
people  of  the  state  of  New  York  based  upon  a  tax  deed,  shall  provide  in  effect  as 
follows: 

1.  That  the  people  of  the  state  of  New  York  shall  have  a  lien  upon  such  real 
property  or  part  thereof  described  in  such  tax  deed,  prior  and  superior  to  all  other 
liens,  (a)  for  the  amount  of  the  unpaid  taxes  not  adjudged  illegal  in  such  action 
for  which  such  real  property  was  sold  or  liable  to  be  sold  in  the  first  instance 
and  for  which  such  tax  deed  was  issued,  together  with  fees,  charges  and  interest; 
(b)  for  the  amount  of  the  unpaid  taxes  not  adjudged  illegal  in  such  action  for 
which  such  real  property  was  subsequently  sold  or  liable  to  be  sold,  together  with 
fees,  charges  and  interest;  (c)  for  the  amount  of  all  taxes,  fees  and  charges 
admitted  or  paid  by  the  people  upon  such  real  property  to  the  date  of  the  entry 
of  such  judgment,  together  with  interest  thereon  from  the  date  of  such  admission 
or  payment. 

2.  That  the  people  of  the  state  of  New  York  may  foreclose  such  lien  as  a 
mortgage  on  real  property  is  foreclosed,  provided  such  lien  remains  unpaid  after 
the  expiration  of  one  year  from  the  entry  of  such  judgment.82 

80.  Ouyer  v.  Kaymond,  8  Misc.  606,  state  owns  an  undivided  interest  with 
29  N.  Y.  Supp.  395,  61  St.  Kep.  54.  any  person  in  real  property  within  this 
See  also,  Snyder  v.  Parezo,  151  App.  state,  not  a  part  of  the  forest  preserve, 
Div.  110,  135  N.  Y.  Supp.  960;  afltaned  or  holds  and  is  in  possession  of  any 
without  opinion,  206  N.  Y.  689.  such  real  property,  as  joint  tenant  or 

81.  Smith  V.  Allen,  139  App.  Div.  tenant  in  common  with  any  person 
657,  124  N.  Y.  Supp.  380.  within  this  state  who  has  an  estate  of 

82.  Alien  co-tenants. — The  fact  that  freehold  therein,  such  person  may,  on 
the  plaintiff  and  certain  of  the  de-  obtaining  the  written  consent  of  the 
fendants  are  aliens  who  have  not  de-  comptroller  thereto,  maintain  an  ac- 
clared  their  intention  to  become  citi-  tion  for  the  partition  of  such  property 
zens,  does  not  bar  the  action,  but  the  according  to  the  respective  rights  of 
State  is  a  necessary  party.  Nolan  v.  the  parties  interested  therein,  and  for 
Command,  11  Civ.  Proc.  295.  a  sale  thereof,  if  it  appears  that  actual 

Public  Lands  Law,  §  7,  provides  for  partition'  can  not  be   made,   without 

the    partition    of  lands    held  by    the  great  prejudice  to  the  owners,  in  the 

state  in  joint  tenancy  or  tenancy  in  same  manner,  as  if  the  state  were  not 

common,  as  follows:     "Whenever  the  entitled  to  exemption  from  legal  pro- 
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P.  Intervening  parties. 

As  a  partition  action  affects  the  title  to  real  estate,  it  is  the 
policy  of  the  law  to  have  all  persons  interested  in  the  property 
before  the  court.^^  Hence,  one  interested  in  the  property  may 
be  brought  in  under  section  193  of  the  Civil  Practice  Act,  when 
a  complete  determination  of  the  controversy  cannot  be  had 
without  his  presence.**  If  the  plaintiff  has  without  fault  on 
his  part  omitted  to  make  certain  parties  defendants,  it  is  in 
furtherance  of  justice  to  permit  him  to  amend  his  complaint 
and  to  issue  a  supplemental  summons.*^  Thus,  in  case  of  the 
marriage  of  the  plaintiff  after  the  commencement  of  the  ac- 
tion, his  wife  may  properly  be  brought  in.^ 

In  an  action  for  the  partition  of  a  strip  of  land  formerly 
used  as  a  lane,  abutting  owners  may  be  brought  in,  if  they 
claim  an  interest  in  the  property.*'  Or  a  proper  party  may  be 
allowed  to  intervene  on  his  own  application.**  After  an  appli- 
cation is  made  to  intervene,  the  court,  in  its  discretion,  may 
refuse  to  permit  the  plaintiff  to  discontinue  the  action.*^ 

A  mortgagee  or  person  having  a  lien  on  the  premises  may 


eeedings,  and  with  the  same  force  and 
effect  as  in  other  cases,  except  that  no 
costs  against  the  state  shall  follow 
judgment  thereon.  A  copy  of  the  sum- 
mons and  complaint  in  such  action 
shall  be  served  upon  the  comptroller, 
■who  shall  deliver  the  same  to  the  at- 
torney-general for  proper  appearance 
for  the  state.  The  attorney-general, 
when  50  directed  by  the  commissioners 
of  the  land  office,  shall  cause  partition 
to  be  made  of  any  real  property  held 
in  joint  tenancy  or  tenancy  in  common, 
in  which  the  people  of  the  state  are 
interested,  and  for  that  purpose  he 
may,  in  the  name  of  the  people,  do  all 
such  acts  as  any  joint  tenant  or  ten- 
ant in  common  is  authorized  by  law 
to  do." 

Costs. — If  the  Supreme  CJourt,  under 
section  1060  renders  judgment  against 
the  People  of  the  State  for  costs  and 
expenses  of  the  action,  the  Court  of 
Appeals  will  not  interfere  with  the 
discretion  of  the  lower  court.  Haley 
V.  Sheridan,  190  N.  Y.  332. 


83.  Valentine  v.  Point  O'Woods 
Assoc,  171  App.  Div.  926,  156  N.  Y. 
Supp.  808. 

84.  Waring  v.  Waring,  3  Abb.  Pr. 
246. 

Omissions. — The  court  may  order 
proper  parties  to  be  brought  in  under 
section  105  of  the  Civil  Practice  Act. 
Johnson  v.  Aleshire,  130  App.  Div.  178, 
114  N.  Y.  Supp.  398. 

85.  Hall  V.  Campbell,  77  Hun,  567, 
60  St.  Rep.  487,  28  N.  Y.  Supp.  1031; 
Van  Wyck  v.  Hardy,  4  Abb.  Ct.  App. 
Dec.  496. 

86.  Becker  v.  McCrea,  135  App.  Div. 
704,  119  N.  Y.  Supp.  749. 

87.  Johnson  v.  Aleshire,  130  App. 
Div.  178,  114  N.  X-  Supp.  398. 

88.  Winfield  v.  Stacom,  40  App.  Div. 
95,  57  N.  Y.  Supp.  563;  Olaser  v. 
Burns,  170  App.  Div.  321,  155  N.  Y. 
Supp.  936. 

89.  Valentine  v.  Point  O'Woods 
Assoc.,  171  App.  Div.  926,  156  N.  Y. 
Supp.  808. 
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assert  his  lien  and  ask  that  it  be  paid  out  of  the  proceeds  of 
the  sale,  if  one  is  directed ;  but  he  has  no  right  to  intervene  for 
the  purpose  of  enforcing  a  sale ;  and  the  court  has  no  power 
to  direct  a  sale  on  his  application,  unless  it  appears  that  the 
property  cannot  be  partitioned  without  great  prejudice.'" 

A  person  who  is  not  named  in  the  summons  cannot  generally 
appear  and  defend  without  an  order  permitting  his  interven- 
tion ;  but,  if  he  does  so,  the  proper  remedy  of  the  plaintiff  is  to 
move  to  set  aside  his  appearance.'^ 


ARTICLE  V. 
PLEADINGS. 

A.  Rales  of  Civil  Practice,   Rule  245.     General  reqairements  as  to 

complaint. 

The  complaint  in  an  action  for  partition  must  describe  the  property  with 
reasonable  certainty,  and  must  specify  the  rights,  shares  and  interests  therein  of 
each  of  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff,  and  also  must 
contain  any  other  allegation  required  by  statute.  If  a  party,  or  the  share,  right 
or  interest  of  a  party,  be  unknown  to  the  plaintiff;  or  if  a  share,  right  or  in- 
terest be  uncertain  or  contingent;  or  if  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise;  or  if  a  remainder  be  contingent,  so  that  the  party 
cannot  be  named;  such  facts  also  must  be  stated  in  the  complaint.  If  infants  be 
interested,  the  complaint  shall  state  whether  the  parties  own  any  other  lands  in 
common. 

B.  Complaint  in  general. 

Rule  245  above  set  out  provides  generally  for  the  contents 
of  the  complaint.'^  It  is  to  be  remembered  that  partition  is  an 
equitable  action,  and  that  the  rules  of  pleading  as  applied  to 
suits  in  equity  are  broader  and  more  elastic  by  reason  of  the 
inherent  character  of  the  relief  which  may  be  sought  and 
given.'^  The  complaint,  and  the  answer  as  well,  should  be 
treated  as  an  equitable  pleading.'* 

It  is  important  that  the  premises  sought  to  be  partitioned 
receive  an  accurate  description  in  the  complaint.    Although 

90.  Harlem  Sav.  Bank  v.  Larkin,  in  an  action  by  an  heir  attacking  the 
156  App.  Div.  666,  142  N.  Y.  Supp.  will  of  his  ancestor,  are  discussed  in 
122;  appeal  dismissed,  209  N.  Y.  564.  another   paragraph.     See,   supra,   Art. 

91.  Evans   v.   Ogsbury,   2  App.   Div.  III-E.    Heir  attacking  devise. 

556,  37  N.  Y.  Supp.  1104,  74  St.  Rep.  93.  Townsend  v.  Bogart,   126  N.  Y. 


399. 
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92.  Illegality      of      devise. — Matters  94.  Eisner  v.   Eisner,   89   Hun,   480, 

particularly  relating  to  the  complaint       35  N.  Y.  Supp.  393. 
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the  parties  may  hold  other  lands  in  common,^®  the  jurisdic- 
tion of  the  court  is  confined  to  the  property  described  in  the 
complaint.'* 

C.  Action  by  remainderman. 

Where  a  complaint  by  a  remainderman  asked,  for  a  partition 
or  sale  of  the  premises,  but  did  not  allege  that  the  life  tenant 
had  assented  to  the  sale,  it  was  held  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action,  as  against  a 
demurrer,  as  it  would  not  be  assumed  that  a  partition  could 
not  be  had  without  great  prejudice.*^ 

D.  Appointment  of  executor  or  administrator. 

If  no  executor  or  administrator  of  a  deceased  cotenant  has 
been  appointed,  that  fact  shall  be  alleged  in  the  complaint; 
and,  if  eighteen  months  have  not  elapsed  since  the  death  of 
the  person  from  whom  the  plaintiff  derived  his  title  and  no 
executor  or  administrator  has  been  appointed,  that  shall  be 
alleged  in  the  complaint.**  If  there  is  no  allegation  as  to 
whether  an  executor  or  administrator  has  been  appointed,  a 
defendant  may  move  for  judgment  upon  the  pleadings.^ 

£.  Allegations  as  seizure  or  possession  of  plaintiff. 
As  has  been  stated  above,^  it  was  once  the  rule  in  this  State 
that  partition  could  not  be  maintained  by  one  who  was  not  ac- 
tually or  constructively  in  possession  of  the  premises;  and, 
when  such  rule  was  enforced,  it  was  essential  that  the  plain- 
tiff's complaint  allege  his  possession  or  show  facts  from 
which  possession  could  be  presumed.^  But,  in  the  absence  of 
any  allegations  showing  an  outstanding  adverse  possession, 
the  complaint  was  sufficient  if  it  showed  that  the  plaintiff  was 
seized  as  a  cotenant,  as  possession  would  be  presumed  from 
the  seizin.^    The  allegation  as  to  possession  is  no  longer  so 

95.  other   lands   held   in   common. —  98.  Civil  Practice  Act,  §  1019. 

As  to  the  necessity  of  stating  that  no  99.  Dueringer    v.    Klocke,    78    Misc. 

other  lands  are  held  in  common  by  the  417,  139  N.  Y.  Supp.  676. 

parties,  see,  supra,  Art.  II-G.  All  lajids  1.  See,  supra.  Art.  III-D.    Necessity 

held  in  common.  of  possession  of  plaintiff. 

96.  Sandiford  v.  Town  of  Hemp-  2.  Hunt  v.  Crowell,  2  Edm.  Sel;  Cas. 
stead,  97  App.  Div.  163,  90  N.  Y.  Supp.  385;  Stewart  v.  Monroe,  56  How.  Pr. 
76;    affirmed  without  opinion,   186  N.  198. 

Y.  554;   Corwithe  v.  Griffing,  21  Barb.  3.  Jenkins  v.  Van  Shaack,  3  Paige, 

9.  242.     See  also,  Balen  v.  Jacquelin,  67 

97.  Diehl  v.  Lambart,  9  Civ.  Proc.  Hun,  311,  22  N.  Y.  Supp.  193,  51  St. 
267.  Rep.  643. 
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important,  as  the  action  may  be  maintained  by  one  having  a 
right  to  possession.  Hence,  the  plaintiff  may  allege  the  source 
of  the  title  of  the  parties,  the  matters  of  pedigree,  and  state 
the  rights,  shares  and  interests  of  the  parties,  although  no 
allegation  as  to  the  possession  of  the  plaintiff  is  contained  in 
the  complaint.*  The  seizin  of  the  plaintiff  in  an  undivided 
share  of  the  property  is  essential,^  and  facts  must  be  alleged 
in  the  complaint  to  support  the  seizin.*  An  allegation  of  seizin 
without  facts  to  support  it  or  to  show  the  right  of  the  plaintiff 
to  maintain  the  action,  is  not  sufficient.'  It  is  not  necessary 
to  allege  the  seizin  of  the  ancestor  or  person  from  whom  the 
parties  derived  their  title.^ 

F.  Connecting  parties  with  title. 

It  is  essential  that  the  complaint  show  that  each  of  the  par- 
ties has  or  claims  to  have  some  interest  in  the  property,  or  is 
in  some  manner  interested  in  the  result  of  the  action.^  One 
who  is  made  a  party  without  any  reason  being  shown  for  join- 
ing him,  may  take  advantage  of  the  defect  through  a  motion 
for  judgment.^* 

If  the  plaintiff,  in  accordance  with  section  1021  of  the  Civil 
Practice  Act,  exercises  affirmatively  his  election  to  make  a 
creditor  having  a  lien  on  an  undivided  share  or  interest  in  the 
property  a  defendant  in  the  action,  he  must  set  forth  the 
nature  of  the  lien  and  specify  the  share  or  interest  to  which 
it  attaches."^ 

If  he  knows  that  a  third  person  claims  an  interest  in  the 
subject  matter,  but  does  not  know  the  nature,  extent  or  merits 
of  the  claim,  these  facts  may  be  stated,  and  the  claimant  may 
be  called  in  as  a  party  and  required  to  disclose  his  alleged 

4.  Bender    v.    Terwilliger,    48    App.       2  Caines,  385,  Col.  &  C.  Gas.  428. 
Div.  371,  63  N.  Y.  Supp.  269;  affirmed  6.  Martin  v.  Palmier,  156  App.  Div. 
without  opinion,  166  N.  Y.  590;  Man-       327,  141  N.  Y.  Supp.  396. 

ley  V.  Manley,  61  Misc.  183,  112  N.  Y.  7.  Doane   v.    Mercantile    Trust    Co., 

Supp.  771.  160  N.  Y.  494. 

5.  Mal-tin  v.  Palmer,  156  App.  Div.  8.  Bradshaw  v.  CaUaghan,  8  Johns. 
327,  141  N.  Y.  Supp.  396.  558. 

Construction  of  allegation  of  seizin.  9.  Stryker  v.  Lynch,   11  N.  Y.  Leg. 

— "  If  a  party  named  in  a  petition,  for  Obs.  116. 

partition,  be  stated  to  be  seised  of  a  10.  Martin  v.  Palmer,  156  App.  Div. 

certain  portion,  the  court  will  intend  327,  141  N.  Y.  Supp.  396. 

it  to  be  of  a  fee."     Lucet  v.  Beekman,  11.  Civil  Practice  Act,  §  1021. 

12 
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iriterest.^^  The  provision  of  the  rule  requiring  the  rights  of 
the  parties  to  be  stated,  receives  sufficient  compliance  in  such 
a  case  by  describing  his  interests  as  a  "  claim. '  '^^  An  error  in 
stating  the  precise  interests  of  the  parties,  of  the  shares  to 
which  they  are  entitled,  does  not  relieve  a  purchaser  on  the 
sale,  if  all  the  persons  interested  are  made  parties.^^ 

6.  Amendments. 

A  complaint  in  an  action  of  partition  is  subject  to  amend- 
ment the  same  as  in  other  actions.^^  And  a  referee  under  sec- 
tion 469  of  the  Civil  Practice  Act  has  the  power  to  permit  an 
amendment.^^  An  amendment  may  be  allowed  to  conform  the 
pleadings  to  the  proof,  so  as  to  correctly  set  forth  the  descent 
of  title  to  the  property."  But  a  proposed  amendment  upon 
the  trial  is  not  allowed  if  it  wiU.  import  a  new  cause  of  action 
into  the  complaint." 

H.  Joinder  of  causes  of  actioji. 

There  is  no  objection  to  a  partition  action  covering  several 
distinct  parcels  of  real  estate.  In  fact,  section  1013  of  the 
Civil  Practice  Act,  requires  that  the  action  embrace  all  real 
estate  held  by  the  parties  as  tenants  in  common."  But,  when 
it  is  sought  to  partition  two  or  more  parcels  in  one  action,  it 
is  essential  that  all  of  the  parties  be  interested  in  each  parcel.^ 
If  some  of  the  parties  have  no  title  or  interest  in  one  of  the 
parcels  and  the  situation  appears  upon  the  face  of  the  com- 
plaint, objection  may  be  made  on  the  ground  that  causes  of 
action  are  improperly  joined.^ 

12.  Townaend  v.  Bogart,  126  N.  Y.  17.  Perkins  v.  Storrs,  114  App.  Div. 
370.                                                                   322,  99  N.  Y.  Supp.  849. 

And   see,  supra,   Art.  IV-I.     Claim-  18.  Bowen  v.  Sweeney,  22  Civ.  Proc. 

ants.  79,  17  N.  Y.  Supp.  752. 

13.  Townsend  v.  Bogart,  126  N.  Y.  19.  See,  supra.  Art.  II-O.  All  lands 
370.  held  in  common. 

14.  Noble  V.  Cromwell,  3  Abb.  Ct.  20.  DeLancey  v.  Heylman,  69  Misc. 
App.   Dec.   382,  27  How.  Pr.  289.  267,  126  N.  Y.  Supp.  729;  Jackson  v. 

15.  Vanderwerker  v.  Vanderwerker,  Myers,  14  Johns.  354;  Manolt  v. 
7  Barb.  221;  Hunt  v.  Crowell,  2  Edm.  Brush,  3  Month.  L.  Bui.  66;  Van 
Sel.  Cas.  385;  Thompson  v.  Wheeler,  Schaack  v.  Saunders,  24  Week.  Dig. 
15  Wend.  340.  225. 

16.  Perkins  v.  Storrs,  114  App.  Div.  21.  DeLancey  v.  Heylman,  69  Misc. 
322,    99    N.    Y.  Supp.  849;  Knapp  v.  267,  126  N.  Y.'Supp.  729. 
Hungerford,  7  Hun,  588. 
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In  an  action  of  partition  the  plaintiff  is  frequently  entitled 
to  other  relief  which  is  necessary  to  make  his  action  effective, 
or  which  is  desirable  in  order  that  all  questions  between  the 
parties  may  be  determined.^  Such  relief  may  be  allowed 
either  on  the  theory  that  it  is  merely  incidental  and  does  not 
constitute  a  separate  cause  of  action,  or  on  the  theory  that  it 
constitutes  a  separate  cause  of  action  but  is  one  which  may 
be  joined  with  a  partition  action.  Hence,  in  an  action  of  par- 
tition, the  plaintiff  may  seek  relief  clearing  up  his  title  to  a 
share  of  the  property,  as,  for  example,  setting  aside  a  deed  or 
will  purporting  to  preclude  the  plaintiff  from  a  share  in  the 
property.^  Or,  if  the  boundaries  of  the  parcel  are  disputed 
by  adjoining  owners,  he  may  seek  a  determination  of  that 
difficulty.^  And  the  plaintiff  may  also  seek  from  his  cotenants 
an  accounting  of  rents  or  profits  of  the  lands  collected  and  re- 
tained by  them,  although  all  of  the  parties  to  the  action  are 
not  interested  in  the  question.''*  Or  the  complaint  may  set  up 
the  claim  of  one  of  the  defendants  to  a  specific  lien  for  moneys 
paid  to  extinguish  liens  on  the  premises  sought  to  be  parti- 

22.  Construction  of  a  ■will  may  be  property,  executed  by  said  deceased 
adjudged  in  a  partition  action,  when  owner  and  assigned  to  such  deceased 
euch  adjudication  is  necessary  to  de-  son  and  his  brother,  one  of  the  defend- 
termine  the  rights  of  the  parties.  ants  in  the  partition  action,  may  be 
Dwight  V.  Lawrence,  99  App.  Div.  278,  determined  therein  under  appropriate 
90  N.  y.  Supp.  970.  and  sufficient  allegations  that  such  al- 

23.  Leldenthal  v.  Leidenthal,  121  leged  assignmenit  of  interest  in  the 
App.  Div.  269,  105  N.  Y.  Supp.  807;  mortgage  by  the  deceased  owner  was 
Curran  v.  Hosey,  153  App.  Div.  557,  obtained  by  fraud  and  undue  in- 
138  N.  Y.  Supp.  910;  Barker  v.  Barker,  fluence;  and  the  complaint  is  not  de- 
166  Ajpp.  Div.  863,  152  N.  Y.  Supp.  murrable  upon  the  groimd  of  improper 
356;  Hammond  v.  Cockle,  2  Hun,  495,  jrander  of  causes  of  action.  Dunn  v. 
5  T.  &  C.  56;  Henderson  v.  Henderson,  Dunn,  51  Misc.  302,  102  N.  Y.  Supp. 
44  Hun,  420,  9  St.  Eep.  356,  26  Week.  1061. 

Dig.  459;  Best  v.  Zeh,  82  Hun,  232,  31  24.  Lawrence    v.    Norton,    116    App. 

N.  Y.  Supp.  230,  63  St.  Rep.  549;  aflf'd,      Div.  896,  102  N.  Y.  Supp.  481. 
146  N.  Y.  363;  Bell  v.  Gittere,  9  N.  Y.  25.  Schenck  v.  Furst,  140  App.  Div. 

Bupp.  400,  30  St.  Rep.  219.  -     432,  125  N.  Y.  Supp.  506. 

Validity  of  transfer  of  mortgage. —  See,  infra.  Art.  VII-F.  Accounting 
In  an  action  for  partition,  in  which  between  co-tenants, 
all  the  parties  except  plaintifTa  wife  ^  Prayer  for  rdief. — If  the  defend- 
are  children  of  the  deceased  owner  who  ■■  ants  have  not  answered,  the  plaintiff 
died  intestate,  the  validity  of  a  trans-  %  is  not  entitled  to  an  accounting  of 
fer  by  the  deceased  owner  individiially,  !f  rents,  the  complaint  not  having  specifi- 
and  as  administrator  of  a  deceased  son  J  cally  asked  such  relief.  BuUwinker  v. 
of  his  interest  in  a  mortgage  upon  thp.'S.Ryker,  12  Abb.  Pr.  311. 
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tioned  and  may  ask  for  an  account  to  be  taken  of  such  ad- 
vances.^ 

A  combination  of  relief  is  a  distinguishing  feature  of  equit- 
able actions,  and  is  easily  justified  on  the  groimd  that  it  pre- 
vents a  multiplicity  of  actions.^''  But  an  action  of  partition 
cannot  be  joined  with  one  to  establish  a  debt  against  a  testa- 
tor's estate  and  to  sell  his  real  estate  to  pay  it.^^  And  it  has 
been  held  that,  in  an  action  to  set  aside  a  judgment  of  parti- 
tion, the  plaintiff  is  not  entitled  to  a  new  partition.^^ 

I.  Form  of  complaint  in  partition. 

(Title.) 

The  plaintiff,  for  a  complaint  against  the  defendants,  alleges  and 
shows : 

First:    That  on  or  about  the day  of  

one  L.  M.  was  the  owner  in  fee  simple  and  in  possiession  of  the  follow- 
ing described  real  estate,  and  that  on  such  date  he  died  intestate  as 
to  such  property : 

(Insert  description  of  property.) 

Second:  That  the  said  L.  M.  left  him  surviving  his  widow,  the  de^ 
fendant  M.  M.,  who  ip  entitled  to  dower  in  said  premises. 

Third:  That  subject  to  the  above  mentioned  dower  interest  of  the 
said  M.  M.,  said  real  estate  descended  to  the  following  named  persons 
who  are  the  heirs  at  law  of  said  L.  M. 

(Set  out  the  names,  relationship,  and  such  matters  of  pedigree  as 
show  the  interest  of  the  heirs.) 

Fourth:  That  the  above  mentioned  heirs  are  now  seized  of  the 
following  undivided  shares  in  said  real  estate: 

(Set  out  the  names  and  fractional  shares,  stating  which  shares  are 
subject  to  dower  interests.) 

Fifth:  (When  judgment  creditor  is  a  party.)  That  the  defend- 
ant, R.  S.  is  the  owner  and  holder  of  a  judgment  which  was  duly  re- 
covered by  him  against  the  defendant  S.  M.  in  an  action  in  the  ...... 

Court,  for  the  sum  of  $. ,  which  judgment  was  docketed 

in  the County  Clerk's  Office  on  the day 

of ,  19  •  ■ ,.  and  which  judgment  remains  unpaid  and  un- 
satisfied of  record. 

Sixth:  (When  mortgagee  is  a  party.)     That  the  defendant  T.  S., 

is  the  owner  and  holder  of  a  mortgage  for  the  amount -of  $ , 

which  was  duly  executed  by  S.  M.,  one  of  the  defendants  above  named, 
and  which  mortgage  encumbers  the  share  of  the  said  S.  M.  in  the 

26.  Bogardus  v.  Parker,  7  How.  Pr.  230,  63  St.  Rep.  49;  aff'd,  146  N.  Y. 
305.  363. 

27.  Schenck  v.  Furst,  140  App.  Div.  28.  Letson  v.  Evana,  33  Misc.  437, 
432,  125  N.  Y.  Svtpp.  506;  Hammond  v.  68  N.  Y.  Supp.  421. 

Cockle,  2  Hun,  495,  5  T.  &  C.  56;  Best  29.  Corwithe  v.  Griffing,  21  Barb.  9. 

V.   Zeh,  82  Hun,  232,  31  N.  Y.  Supp. 
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premises  above  described,  and  which  mortgage  remains  unpaid  and 
unsatisfied  of  record. 

Seventh:     {WJien  unknown  owners  exist.)     That  K.  M.  had  in  his 

lifetime  an  estate  of  in  the  above  described  premises ; 

but  that  many  years  ago  he  departed  from  the  State  of  New  York  to 
the  State  of ,  where  he  subsequently  lived  and  had  chil- 
dren, and  that  he  is  now  dead;  but  the  names  of  his  widow  and  his 
children  and  heirs  at  law  are  wholly  unknown  to  the  plaintiff  and 
that  he  has  made  diligent  effort  to  ascertain  their  names,  but  has  been 
unable  to  do  so;  that  the  said  widow  and  the  heirs  of  said  K.  M.  are 
collectively  entitled  to  an  undivided of  said  property. 

Eighth:  \{If  infants  are  interested.)  That  the  parties  to  this  action 
do  not  own  any  other  lands  in  common,  except  those  described  in  this 
complaint. 

Wherefore,  the  plaintiff  demands  judgment  for  a  partition  and 
division  of  said  real  property  hereinbefore  described,  according  to  the 
respective  rights  of  the  parties  interested  therein;  and,  if  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners;  that  a  sale  of 
said  property  may  be  had  and  a  division  of  the  proceeds  among  the 
parties  according  to  their  respective  rights,  after  the  payment  of  the 
lawful  costs  and  expenses,  and  for  such  other  and  further  relief  as 
may  be  proper. 


Attorney  for  Plaintiff,  etc. 
(Verification.) 

J.  Answer. 

Under  the  Civil  Practice  Act,  an  answer  is  to  contain  denials 
of  allegations  in  the  complaint,  or  a  statement  of  new  matter 
constituting  a  defense  or  counterclaim.^"  Whatever  the  plain- 
tiff is  required  to  state  in  the  complaint,  the  defendant  should 
admit  or  deny,^^  In  general,  the  defendant  may  set  up  any- 
thing which  will  abate  the  action  or  bar  the  plaintiff's  right  of 
recovery .^^  The  title  of  the  plaintiff  may  be  controverted,^*  or 
a  defendant  may  litigate  issues  between  himself  and  a  code- 
fendant.^  A  defendant  will  not  be  permitted  to  open  his  de- 
faidt  in  order  that  he  may  set  up  the  joint-tenancy  of  the  par- 
ties, for  partition  may  be  had  between  the  joint  tenants  as  well 
as  tenants  in  common.*^   An  allegation  that  the  complaint  does 

30.  Civil  Practice  Acit,  §  261.  App.  Div.  251,  57  N.  Y.  Supp.  1122,  29 

81.  Van    Cortlandt    v.    Beekman,    6  Civ.  Proc.  282. 

Paige,  492.  33.  See,  infra,  Art.  VII-B.    Title  of 

32.  Reed  v.  Child,  4  How.  Pr.  125,  2  plaintiff. 

Code  Rep.  69.  34.  See,    infra.   Art.    VII-B.     Issues 

Lien     of     defendant. — ^A     defendant  between  defendants. 

who    claims    a    lien    on    the   premises  35.  Cross  v.  Birch,  27  Misc.  295,  58 

sought  to  be  partitioned,  must  allege  N.  Y.  Supp.  438. 
it  in  his  answer.     Smith  v.  Smith,  40 
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not  state  the  shares  and  interests  of  the  parties  correctly, 
raises  no  issue,  for  it  is  not  a  statement  of  tact^  And  an 
allegation  that  the  plaintiff  has  unreasonably  refused  to  make 
partition  by  deed  has  been  stricken  out  as  irrelevant  and 
frivolous.^''  And  a  defendant  will  not  ordinarily  be  allowed 
to  raise  issues  between  the  parties  which  have  no  relation  to 
the  premises  sought  to  be  partitioned.^ 

E.  Answer  of  guardian  of  infant. 

The  usual  practice  is  for  the  guardian  ad  litem  appointed 
for  an  infant  defendant  to  interpose  a  general  answer  sub- 
mitting the  rights  of  the  infant  to  the  protection  of  the  court. 
There  seems  to  be  no  statutory  provision  requiring  such  an 
answer,  and  it  has  been  thought  that  it  was  not  necessary 
where  the  guardian  is  acquainted  with  the  rights  of  the  in- 
fant, and  is  willing  to  assume  the  responsibility  of  a  default 
by  the  infant.^' 

L.  Form  of  general  answer  of  infant. 

(Title.) 

The  above  named  defendant    ,  an  infant  answering 

the  complaint  in  this  action  by  his  guardian  ad  litem,  says  that  he  is 
a  stranger  to  all  and  singular  the  matters  and  things  in  the  complaint 
in  this  action  set  forth,  and  that  he  is  an  infant  under  the  age  of  21 
years  and  claims  such  interest  in  the  premises  as  he  is  entitled  to, 
and  he  submits  his  rights  and  interests  in  the  matter  in  question  to 
the  protection  of  the  court. 

H.  Bill  of  particulars. 

It  is  very  seldom  that  a  party  to  a  partition  action  seeks  a 
bill  of  particulars.  There  are  eases,  however,  when  it  is  proper 
to  order  a  bill.  If  the  complaint  does  not  contain  specific  alle- 
gations as  to  the  course  of  the  plaintiff's  title,  a  bill  of  par- 
ticxdars  may  properly  be  ordered  for  the  disclosure  of  such 
facts.^  Or,  if  a  defendant  in  possession  of  the  premises  under 
a  deceased  former  owner,  claims  an  estate  in  fee  in  the  prop- 
erty, and  his  title  does  not  appear  upon  the  record  and  the 

36.  Nolan   v.    Skelly,    62    How.    Pr.  Skelly,  62  How.  Pr.  102,  13  Week.  Dig. 
102,  13  Week.  Dig.  43.  43. 

37.  Hamersley    t.    Hamersley,    7    N.  39.  Bogert  v.  Bogert,  45  Barb.   121. 
Y.  Leg.  Obs.  127.  40.  Drake  v.  Drake,   31   MUc.  8,  64 

38.  Moses  v.   Moses,   170  App.   Div.  N.  Y.  Supp.  581. 
211,  155  N.  Y.  Supp.   1066;  Nolan  v. 
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plaintiff  has  no  knowledge  or  information  as  to  the  source  or 
manner  of  acquisition  of  such  title,  such  defendant  may  be  re- 
quired to  give  a  bill  of  particulars.*^  Likewise,  where  a  hus- 
band in  ocfcupation  of  premises  as  to  which  his  wife  died  in- 
testate, denies  that  the  persons  mentioned  in  the  complaint 
are  the  sole  heirs  and  next  of  kin  of  the  intestate  and  alleges 
in  his  answer  that  there  was  a  child  born  alive  of  the  marriage, 
and  the  plaintiffs  have  no  knowledge  of  such  fact,  a  bill  of 
particulars  may  be  allowed  requiring  the  defendant  to  state 
the  time  and  place  of  the  birth  of  the  child  and  the  time  and 
place  of  its  death.*^ 

ARTICLE  VI. 
MATTERS  OF  PRACTICE. 

A.  Limitation  of  action. 
The  action  of  partition  is  a  continuing  cause  and  may  be 
commenced  at  any  time  that  a  cotenant  has  not  lost  his  title  to 
a  share  of  the  property.^  If  the  lands  are  unoccupied  or  are 
occupied  in  subserviency  to  the  title  of  the  plaintiff,  the  length 
of  time  that  the  plaintiff  has  owned  an  imdivided  share  in 
the  premises  is  entirely  immaterial.  Adverse  possession  may 
forbid  a  recovery,  but  the  reason  for  this  lies  in  the  failure  of 
the  plaintiff's  title,  not  in  the  failure  of  the  remedy.**  More- 
over, the  doctrine  of  laches  is  not  applicable,  as  that  defense 
is  sustained  only  in  cases  where  equity  is  asked  to  grant  a 
purely  equitable  remedy  to  which  a  party  has  no  strict  legal 
right.*^    Partition,  as  is  stated  above,  is  a  matter  of  right.** 

B.  Abatement  and  revival. 
1.  Rnles  of  Civil  Practice,  Rule  251.    Proceedings  on  death  of  parties. 

If,  on  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more 
defendants,  in  an  action  for  partition,  the  interest  of  the  decedent  in  the 
property  passed  to  a  person,  not  a  party  to  the  action,  the  latter  may  be  made 
defendant  by  the  order  of  the  court  and  a  supplemental  summons  may  be  issued 
to  bring  him  in.47 

41.  Lewis  V.  Joinder,  5  St.  Eep.  301.  44.  Morris  v.  Morris,  114  App.  Div. 

4S.  Bender   v.    Van    Allen,    2   Misc.  346,  99  N.  Y.  Supp.  964. 

304,  59  N.  Y.  Supp.  885;  modified  and  45.  Cardwell  v.  Clark,  94  Misc.  433, 

affirmed,  43  App.  Div.  620.  158  N.  Y.  Supp.  300. 

43.  Dresser  v.  Travis,  39  Misc.  358,  46.  See,  supra,  Art.  I-A.    Nature  o* 

79  N.  Y.  Supp.  924;  affirmed  without  action, 

opinion,  87  App.  Div.  632.  47.  Interest  passing  to  other  parties. 
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2.  Death  of  sole  plaintiff  or  defendant. 

Kule  251  does  not  cover  the  situation  when  the  sole  plain- 
tiff or  defendant  dies.  There  is,  however,  authority  in  section 
84  of  the  Practice  Act  for  the  continuance  of  the  action, 
on  the  happening  of  such  an  event,  by  or  against  the  successor 
in  interest  of  the  deceased.**  While  the  action  cannot  be  con- 
tinued after  the  death  of  one  of  the  tenants  without  a  revivor,*' 
the  action  does  not  absolutely  abate  on  the  death  of  the  sole 
plaintiff.^**  And  it  may  be  continued  by  an  heir-at-law  or  by 
a  grantee  of  the  heir,  as  the  successor  in  interest  of  the  de- 
ceased plaintiff.^^  The  successor  in  interest  is  entitled  to  the 
order  reviving  the  action,  as  a  matter  of  right,  and  the  right 
can  be  defeated  only  by  his  laches.^^  Where  a  suit  is  revived 
after  the  death  of  a  sole  plaintiff,  the  new  plaintiff  is  bound 
by  the  acts  of  the  former  plaintiff,  and  is  not  entitled  to  open 
the  former  proceedings.^^  An  executor  of  the  plaintiff,  where 
the  will  gives  him  a  power  of  sale,  but  no  title  to  the  real  es- 
tate of  the  deceased,  is  not  entitled  to  be  substituted  as  a  plain- 
tiff." Where  the  plaintiff  dies  after  the  argument  of  an  ap- 
peal in  the  Appellate  Division,  upon  affirmance,  the  court  may 
in  some  cases  enter  the  order  of  affirmance,  mmc  pro  twnc,  as 
of  a  date  prior  to  his  death.^^ 

C.  Summons  and  appearance. 

A  party  may  be  brought  into  an  action  of  partition,  as  in 
other  actions,  either  by  voluntary  appearance,^^  or  by  service 

— Where  certain  parties  to  the  action  52.  Cheney  v.  Rankin,  27  Misc.  609, 

died    and    their    interests    passed    to  58  N.  Y.  Supp.  263. 

other    parties,    it   was    held   that,    al-  53.  Thwing   v.   Thwing,   9   Abb.   Pr. 

though  there   was   no  reason   to   sup-  323,  18  How.  Pr.  458. 

pose  that  a  suggestion  of  their  deatha  54.  Hamilton  v.  Hamilton,  135  App. 

was  necessary  to  be  filed,  leave  should  Div.  454,  119  N.  Y.  Supp.  986. 

be  granted  to  the  plaintiff  after  judg-  55.  Bergen  v.  WyckoflF,  84  N.  Y.  659. 

ment  to  file  such,  nunc  pro  tunc.  War-  56.  Varian  v.  Stevens,  2  Duer   (9  N. 

ing  V.  Waring,  7  Abb.  Pr.  472.  Y.  Super.  Ct. ) ,  635. 

48.  Cheney  v.  Rankin,  27  Miec.  609,  Appearance  by  guardian  of  infant.— 

58  N.  Y.  Supp.  263.  The  omission  of  a  guardian  for  an  in- 

49j  Requa  v.  Holmes,  26  N.  Y.  338;  fant  defendant  to  file  an  answer  to  the 

Wilkinson    v.    Parish,    3    Paige,    653;  complaint  or  to  give  notice  of  his  ap- 

Reynolds  v.  Reynolds,  5  Paige,  161.  pearanoe  in  the  action  will  not  affect 

50.  Cheney  v.  Rankin,  27  Misc.  609,  the  validity  of  the  judgment,  but  the 
58  N.  Y.  Supp.  263.  answer   may   be   filed   nunc   pro   tunc. 

51.  Cheney  v.  Rankin,  27  Misc.  609,  Althause  v.  Radde,  3  Bosw.  (16  Super. 
58  N.  Y.  Supp.  263.  Ct.)  410. 


PAKTITION.  2625 

of  siunmons  on  him,  either  by  substituted  service,  or  person- 
ally. If  a  party  does  not  appear  in  the  action,  it  is  important 
that  the  judgment  roll  show  service  of  the  summons  on  him.^'^ 
If  a  defendant  has  not  been  served,  a  purchaser  may  be  re- 
lieved from  his  purchase.  The  objection,  however,  that  there 
is  no  proof  of  service  as  to  a  certain  defendant  or  that  it  is 
defective,  is  one  which  may  be  remedied  by  a  subsequent  order 
directing  the  filing  of  the  proof  of  service  wunc  pro  twnc?^ 
And,  if  it  appears  that  the  sunmions  was  actually  served,  the 
title  of  the  purchaser  will  not  be  declared  void  ten  years  after 
a  judgment  and  sale,  merely  because  there  are  errors  in  the 
proof  of  servioe.^^  And  the  absence  of  proof  of  service  on  one 
originally  made  a  defendant  may  be  dispensed  with,  where  it 
appears  that  he  died  during  the  pendency  of  the  action  and 
that  those  succeeding  to  his  interest  were  duly  made  parties 
and  service  is  shown  to  have  been  made  on  them.** 

D.  Service  of  summons  by  publication. 

Sections  231-234  of  the  Civil  Practice  Act,  and  Eules  49-53 
of  the  Rules  of  Civil  Practice,  relative  to  substituted  service 
of  summons  in  certain  cases,  are  in  general  applicable  to  ac- 
tions of  partition.*^  It  is  to  be  noted,  however,  that  when  ser- 
vice is  made  upon  an  unknown  party  by  publication,  the  notice 
subjoined  to  the  summons  as  published  must,  in  addition  to 
the  matters  required  by  Eule  52,  state  briefly,  the  object  of  the 
action,  and  contain  a  brief  description  of  the  property.*^  The 
service  of  a  summons  by  publication  upon  a  person  without 
the  jurisdiction  of  the  court  is  in  derogation  of  the  common 
law  rights  of  the  individual,  and  the  method  pointed  out  by 
the  statute  must  be  strictly  followed,  or  the  publication  will 
not  be  effective  in  giving  the  court  jurisdiction.^  At  the  same 
time,  the  court  will  construe  ambiguous  or  inconsistent  state- 
ments in  the. papers,  if  possible,  so  as  to  preserve  the  validity 

57.  Defects  in  proof  of  service. — See      App.  Dec.  496;  Allen  V.  Allen,  11  How. 
McAuliff    V.    Hughes,    128    App.    Div.       Pr.  277. 

355,  112  N.  Y.  Supp.  486.  G2.  Rule  52. 

58.  O'Donaghue  v.  Smith,  184  N.  Y.  And  see,  Sandford  v.   White,  56  N. 
365;    Bogert  v.   Bogert,  45  Barb.   121.  Y.  359. 

59.  McAuliff   V.    Hughes,    128    App.  See,   also,    supra,    Art.   IV.-N.     Un- 
Div.  355,  112  N.  Y.  Supp.  486.  known  parties. 

60.  Waring   v.    Waring,    7   Abb.   Pr.  63.  Bowler    v.    Ennis,  46    App.  Div. 
472.  309,  61  N.  Y.  Supp.  686. 

61.  Van  Wyck  v.  Hardy,  4  Abb.  Ct. 
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of  the  proceeding.**  The  omission  of  the  name  of  the  defend- 
ant in  question  from  the  notice  subjoined  to  the  published  sum- 
mons may  not  be  a  jurisdictional  defect/^  but  the  omission  of 
his  name  from  the  summons  will  constitute  a  defect  which  will 
prevent  the  purchaser  from  acquiring  a  marketable  title.^^ 
The  affidavits  on  which  an  order  of  publication  is  granted 
must  state  the  facts  showing  that  it  is  a  proper  case  for  the 
order.  Allegations  in  the  language  of  the  statute  are  con- 
clusions and  do  not  justify  the  granting  of  the  order.*'  If  the 
affidavits  are  not  sufficient,  a  purchaser  on  the  sale  will  not  be 
required  to  take  title.**  If  it  appears  that  a  defendant  is  in- 
competent and  is  in  an  asylum  in  another  State,  the  order  of 
publication  must  provide  for  service  on  his  guardian  or  other 
person  in  his  behalf.** 

E.  Lis  pendens. 

An  action  of  partition  is  one  in  which  a  lis  pendens  should 
be  filed  by  the  plaintiff.™  ' '  The  notice  filed  in  partition  suits 
must  be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant,""  If  the  notice  of  the  pendency  of  the  action  is 
duly  filed,  and  a  sale  of  the  premises  is  ordered,  the  title  of 
the  purchaser  is  good,  not  only  as  against  the  parties  and 
their  representatives,  but  as  against  any  one  claiming  under  a 
party  by  a  title  accruing  after  the  filing  of  the  Us  pendens!^^ 

F.  Biscontinnance. 

Subject  to  several  exceptions,  a  plaintiff  generally  has  the 
absolute  right  to  discontinue  an  action  at  any  time  before 

64.  McKenzie      v.     Woodward,     101       App.  Div.  67,  107  N.  Y.  Supp.  762. 
Misc.  47,  166  N.  Y.  Supp.  485.  69.  Sonn  v.  Kennedy,  51  Misc.  234, 

65.  Name  of  defendant  in  notice. —      100  N.  Y.  Supp.  885. 

The  failure  to  name  the  defendants  in  70.  Civil  Practice  Act,  §§  120-125. 
the  notice  required  by  Rule  52  is  not  71.  Civil  Practice  Aot,  §  122. 
a  jurisdictional  defect  and  does  not  de-  78.  Brooks  v.  Davey,  109  N.  Y.  495 ; 
feat  the  title  of  the  purchaser,  espe-  Winfield  v.  Stacom,  40  App.  Div.  95, 
cially  if  it  appears  that  the  defend-  57  N.  Y.  Supp.  563;  Waring  v.  War- 
ants  acknowledged  receipt  of  the  sum-  ing,  7  Abb.  Pr.  472;  Connor  v.  Connor, 
mons.  Close  v.  Calder,  139  App.  Div.  20  Civ.  Proc.  308,  13  N.  Y.  Supp.  402, 
175,  123  N.  Y.  Supp.  749.  36  St.  Kep.  823. 

66.  Bowler  v.  Ennis,  46  App.  Div.  See,  also,  as  to  the  effect  of  the  lis 
309,  61  N.  Y.  Supp.  686.  pendens.     Becker  v.  McCrea,  135  App. 

67.  Mcl.iaughlin  v.  McCann,  123  Div.  704,  119  N.  Y.  Supp.  749;  Ber- 
App.  Div.  67,  107  N.  Y.  Supp.  762.  nard  v.  Baldwin,  106  Misc.  631. 

68.  McLaughlin     v.     McCana,     123 
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judgment."  But  after  a  judgment  has  been  entered,  he  can 
discontinue  his  action  only  by  the  permission  of  the  court,  and 
the  court  grants  or  refuses  such  application  in  its  discretion  in 
full  view  of  the  equities  and  rights  of  the  parties  and  on  such 
terms  as  are  just.''*  "Where  sufficient  grounds  appear,  the 
court  may  permit  the  plaintiff  to  discontinue  an  action  of 
partition  after  interlocutory  judgment,  but  before  the  sale.''^ 
Pending  a  motion  by  a  proper  party  to  intervene  in  the  action, 
the  court  may  refuse  to  permit  the  plaintiff  to  discontinue.''* 

G.  ReceiTership  of  property. 

The  appointment  of  a  receiver  for  the  property  sought  to 
be  partitioned  is  not  customary  in  actions  of  partition.  Yet, 
if  such  practice  seems  necessary  to  preserve  the  property 
from  serious  loss,  there  is  no  doubt  of  the  power  of  the  court 
to  appoint  such  a  receiver.''''  If  there  is  a  strong  feeling  of 
hostility  between  the  cotenants,  indicating  a  probability  of 
future  injury  to  the  interests  of  the  parties,  a  receiver  of  the 
rents  and  profits  may  well  be  appointed.'*  But  it  is  recognized 
that  the  appointment  of  a  receiver  is  a  harsh  remedy,  and  it 
is  properly  held  that  the  property  involved  will  not  be  taken 
from  the  party  in  possession  and  placed  in  charge  of  a  re- 
ceiver, except  upon  clear  and  convincing  proof  that  there  is 
danger  of  loss  or  damage,  and  that  such  appointment  is  neces- 
sary for  the  protection  of  the  parties  to  the  action  and  their 
interests.''®  The  only  express  statutory  authority  for  the  ap- 
pointment of  a  receiver  in  actions  of  this  character  is  section 
210  of  the  Decedent  Estate  Law,  which  has  a  limited  applica- 
tion in  cases  where  a  sole  executor  has  died.  Hence,  a  re- 
ceiver in  partition  is  not  classed  as  a  statutory  receiver,  but 

73.  Furman  v.  Funnan,  12  Hun,  441.  733,  168  N.  Y.  Supp.  1040. 

74.  Furman  v.  Furman,  12  Hun,  441.  Receiver    not    appointed. — ^Where    a 

75.  Furman  v.  Furman,  12  Hun,  441.  defendant   in   an   action  for  partition 

76.  Valentine  v.  Point  O'Woods  has  possession  of  real  property  under 
Assoc.,  171  App.  Div.  926,  156  N.  Y.  deeds  from  a  deceased  devisee  who  was 
Bupp.  808.  given  a  power  of  sale,  and  also  holds 

77.  Goldberg  v.  Kichards,  5  Misc.  under  the  will  of  said  devisee,  who  had 
419,  26  N.  Y.  Supp.  335;  Pignolet  v.  a  power  of  appointment,  her  possess- 
Bushe,  28  How.  Pr.  9.  ion  should  not  be  disturbed  by  the  ap- 

78.  Goldberg  v.  Bichards,  5  Misc.  pointment  of  a  receiver  of  the  rents 
419,  26  N.  Y.  Supp.  335.  and  profits.    Eichter,  v.  Tindeman,  166 

79.  Laber   v.    Laber,   181    App.   Div.  App.  Div.  33,  152  N.  Y.  Supp.  784. 
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rather  as  a  chancery  or  common  law  receiver.'*  He  does  not 
take  title  to  the  property,  and  he  cannot  sue  for  a  permanent 
injury  to  the  freehold  by  adjoining  owners.*^  His  function  is 
to  lease  the  premises  and  to  receive  the  rents  pending  the  ac- 
tion.'^ If  one  of  the  parties  is  in  occupation  of  the  premises, 
it  may  be  doubted  whether  he  is  bound  to  piay  rent  to  the  re- 
ceiver,** but,  if  the  occupant  recognizes  the  receiver's  power 
by  joining  in  the  execution  of  a  lease  by  him  in  which  he  agrees 
to  pay  a  stated  rent,  the  receiver  may  maintain  an  action 
therefor.**  After  the  dismissal  of  the  complaint,  the  court 
does  not  lose  jurisdiction  over  the  funds  in  the  hands  of  the 
receiver.*^ 

H.  Calendar  practice. 

An  action  of  partition  being  an  equity  cause,**  should  be 
noticed  for  and  placed  for  trial  on  the  Special  Term  calendar.*'' 
Although  certain  issues  may  be  sent  to  the  Trial  Term  for 
determination  with  the  aid  of  a  jury,  the  action  remains  on 
the  Special  Term  calendar.  The  judge  at  Trial  Term  merely 
submits  the  issues  to  the  jury  and  causes  their  verdict  to  be 
returned  to  the  court  at  Special  Term.  He  has  no  right  to 
decide  any  of  the  issues  or  make  any  findings  of  fact  or  law.** 
A  further  notice  of  trial  for  the  hearing  at  Trial  Term  will 
not  ordinarily  be  required.**  An  action  for  partition  is  en- 
titled to  preference  under  subdivision  10  of  section  138  of  the 
Civil  Practice  Act.®" 

80.  Ehinehart    v.    Hasco    Bldg.    Co.,      485,  55  N.  Y.  Supp.  824. 

153  App.   Div.   153,    138   N.  Y.   Supp.  86.  See,  supra.  Art.  I-A.    Nature  of 

258;   affirmed  without  opinion,  214  N.  action. 

Y.  635.                                                         •  87.  Southhaek  v.  Centrall  Trust  Co., 

81.  Rhinehart  v.  Hasco  Hdg.  Co.,  62  App.  Div.  260,  70  N.  Y.  Supp. 
153  App.  Div.  153,  138  N.  Y.  Supp.  1122;  Tracy  v.  Dolan,  30  Misc.  320, 
258;   affirmed  without  opinion,  214  N.  63  N.  Y.  Supp.  457. 

Y.  635.  88.  Sinclair  v.  Purdy,  195  App.  Div. 

82.  Fisher  v.  Hersey,  12  Week.  Dig.  398,  186  N.  Y.  Supp.  273;  Tracy  v. 
534,  85  N.  Y.  633.  Dolan,  3  Misc.  320,  63  N.  Y.  Supp.  457. 

83.  See  Mesnig  v.  Mesnig,  81  Misc.  89.  Southack  v.  Central  Trust  Co., 
290,  143  N.  Y.  Supp.  219.  62  App.  Div.  260,  70  N.  Y.  Supp.  1122. 

84.  Smith  v.  Lavelle,  13  Misc.  528,  90.  See  Souithack  v.  Central  Trust 
34  N.  Y.  Supp.  695.  Co.,  62  App.  Div.  260,  70  N.  Y.  Supp. 

85.  Baker    v.    Baker,    36    App.    Div.  1122. 
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ARTICLE  Vn. 
ISSUES  AND  THEIR  TRIAL. 

A.  Civil  Practice  Act,  §  1032.    Title  of  parties  may  be  tried. 

The  title  or  interest  of  any  party  in  the  property,  as  stated  in  any  pleading, 
may  be  put  in  issue.  The  issues  thus  joined  must  be  tried  and  determined  in 
the  action. 

B.  Title  of  plaintiff. 

As  is  stated  above/^  it  was  the  rule  before  the  enactment  of 
the  Code  of  Civil  Procedure,  that  if  the  premises  were  held 
adversely  to  a  cotenant  he  conld  not  maintain  an  action  of 
partition.  He  was  required  to  establish  his  title  by  ejectment 
or  by  solne  other  legal  action,  before  a  court  of  equity  woilld 
entertain  an  equitable  action  to  partition  the  property.^^  If 
an  issue  arose  as  to  the  legal  title  of  the  plaintiff,  the  ma- 
chinery of  the  courts  of  equity  ceased  until  the  plaintiff  estab- 
lished his  title  in  a  court  of  law.^^  But,  since  the  right  to  a 
trial  by  jury  has  been  allowed  in  equitable  actions  and  since 
the  enactment  of  the  section  allowing  the  trial  of  the  title  of 
the  parties,  a  disseized  cotenant  has  been  allowed  to  maintain 
the  action.^*  The  title  of  the  parties  is  now  properly  the  sub- 
ject of  trial  in  the  action.^^ 

All  persons  having  or  claiming  to  have  an  interest  in  the 
property  may  be  made  parties,  and  all  controversies  as  to  the 
title  may  be  disposed  of  in  the  same  action.'^    The  plaintiff 

91.  See,  supra,  Art.  III-D.  Neces-  119;  Satteraee  v.  Kobbe,  173  N.  Y.  91; 
sity  of  possession  of  plaintiflF.  Kellum  v.  Corr,  209  N.  Y.  486;   Haee 

92.  Florence  v.  Hopkins,  46  N.  Y.  v.  Kennedy,  89  App.  Div.  167,  85  N. 
182;  Burhans  v.  Burhans,  2  Barb.  Ch.  Y.  Supp.  766;  Leidenthal  v.  Leiden- 
398;  O'Dougherty  v.  Aldrich,  5  Denio,  thai,  121  App.  Div.  26&,  105  N.  Y. 
385;  Therasson  v.  White,  52  How.  Pr.  Supp.  807;  Johnson  v,  Aleshire,  130 
62;  Knapp  v.  Hiingerford,  7  Hun,  588;  App.  178,  114  N.  Y.  Supp.  398;  Wal- 
Hewlett  V.  Wood,  3  T.  &  C.  453,  1  Hun,  lace  v.  Cuntis,  29  Misc.  415,  61  N.  Y. 
478.  Supp.  994;   reversed  on  other  grounds, 

93.  Burhans  v.  Burhans,  2  Barb.  Ch.  '53  App.  Div.  41,  65  N.  Y.  Supp.  543; 
398;  Phelps  v.  Green,  3  Johns.  Ch.  Knapp  v.  Burton,  7  Civ.  Proc.  448; 
302;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Hulse  v.  Hulse,  17  Civ.  Proc.  92,  5  N. 
111.  Y.  Supp.  747,  23  St.  Rep.  123. 

94.  Weston  v.  Stoddard,  137  N.  Y.  96.  Weston  v.  Stoddard,  137  N.  Y. 
119;  Drake  v.  Drake,  61  App.  Div.  1,  119;  Biglow  v.  Biglow,  39  App.  Div. 
70  N.  Y.  Supp.  163;  Bender  v.  Van  103,  56  N.  Y.  Supp.  794;  Dixon  v. 
Allen,  28  Misc.  304,  59  N.  Y.  Supp.  Dixon,  38  Misc.  652,  78  N.  Y.  Supp. 
885;  modified  and  affirmed,  48  App.  255;  reversed  on  other  grounds,  89 
Div.  620.  App.  Div.  603,  85  N.  Y.  Supp.  609. 

95.  Weston  v.  Stoddard,  137  N.  Y.  Validity  of  lease.— A  validity  of  a 
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may  attack  the  title  of  other  parties;"  and,  if  a  defendant 
assails  the  title  or  interest  of  the  plaintiff,  an  issue  is  created 
which  is  properly  tried  in  the  partition  action.'*  A  defendant 
may  show  that  he  is  the  sole  owner  of  the  premises.''  The 
fact  that  the  premises  are  in  the  occupancy  of  one  of  the  par- 
ties, who  claims  to  hold  them  adversely  to  the  other  parties, 
does  not  prevent  a  determination  of  the  rights  of  the  parties.^ 

C.  Prior  voluntary  partition. 

The  right  of  tenants  in  common  under  no  disability  to  make 
a  voluntary  partition  of  the  property  is  undisputed.^  If  the 
partition  is  evidenced  by  a  writing  sufficient  for  the  convey- 
ance of  real  estate,  it  would  bar  a  subsequent  action  by  one  of 
the  tenants  for  a  partition  of  the  entire  tract.  Moreover,  a 
parol  partition  will  be  valid  and.  will  operate  as  a  defense  to 


lease  under  which  a  party  has  pos- 
session of  the  premises  may  be  deter- 
mined in  an  action  of  partition.  Van 
Orden  Trust  Co.  v.  O'Donohue,  122 
App.  Div.  51,  106  N.  Y.  Supp.  948. 

Validity  of  mortgage  lien.^ — In  an 
action  of  partition,  the  validity  of  a 
mortgage  assuming  to  encumber  the 
premises  may  be  determined.  Barnard 
V.  Onderdonk,  98  N.  Y.  158. 

97.  Drake  v.  Drake,  61  App.  Div.  1, 
70  N.  Y.  Supp.  163;  Place  v.  Rogers, 
101  App.  Div.  193,  91  N.  Y.  Supp.  912. 

98.  Palmer  v.  Uulbertson,  143  N.  Y. 
213;  Kellum  v.  Corr,  209  N.  Y.  486; 
Place  v.  Kennedy,  89  App.  Div.  167, 
85  N.  Y.  Supp.  766;  Alien  v.  Litchard, 
93  Misc.  197,  157  N.  Y.  Supp.  19;  af- 
firmed without  opinion,  179  App.  Div. 
959,  166  N.  Y.  Supp.  1085 ;  Shannon  v. 
PickeJl,  2  St.  Rep.  160. 

Execution  of  deed.^Whether  the 
deed  under  which  the  plaintiff  claims 
has  ever  been  executed  and  delivered, 
may  be  an  issue  in  a  partition  action. 
Booth  V.  Fordham,  73  App.  Div.  109, 
76  N.  Y.  Supp.  664. 

Deed  obtained  by  fraud.— A  defend- 
ant cannot  attack  a  conveyance  to  the 
plaintiff's  predecessor  in  title,  upon 
the  ground  that  it  was  obtained  by 
fraud,     if    the    predecessor's    grantor 


.makes  no  such  claim.  Obermeyer  t. 
Behn,  123  App.  Div.  440,  108  N.  Y. 
bupp.  289;  affirmed  without  opinion, 
195  N.  Y.  588. 

99.  Bucher  v.  Easton,  151  App.  Div. 
342,  135  N.  Y.  Supp.  838. 

Equitable  title  of  defendant. — ^Kren 
in  the  old  Court  of  Chancery,  the  de- 
fendant could  set  up  an  equitable  title 
in  himself  to  the  whole  premises. 
German  v.  Machin,  6  Paige,  288. 

Deed  from  source  of  title  to  third 
person. — Where  a  defendant  sets  up  a 
deed  from  the  source  of  title  of  the 
parties  to  a  third  person  and  fails  to 
connect  himself  with  the  title  of  such 
third  person,  the  deed  is  no  defense. 
Knolls  V.  Barnhart,  71  N.  Y.  474. 

1.  Kurtz  V.  Wiechmann,  75  App. 
Div.  26,  77  N.  Y.  Supp.  964;  De  Baun 
V.  Pardee,  139  N.  Y.  Supp.  1077;  af- 
firmed without  opinion,  169  App.  Dir. 
966,  153  N.  Y.  Supp.  1111;  Bender  r. 
Van  Allen,  28  Misc.  304,  59  N.  Y. 
Supp.  885;  modified  and  affirmed,  4» 
App.  Div.  620. 

8.  Knevals  v.  Prince,  10  N.  Y.  Supp. 
676,  32  St.  Rep.  964. 

Rescission. — A  voluntary  partitiMt 
may  be  set  aside,  if  induced  by  fraud. 
McNally  v.  Fitzsimmons,  70  App.  DiT. 
179,  75  N.  Y.  Supp.  331. 
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the  action,  if  the  parties  after  making  the  parol  agreement 
enter  into  possession  of  their  respective  portions  and  retain 
exclusive  possession  of  their  allotments.'  Additional  force  is 
given  this  doctrine  when  the  parties  have  occupied  their  re- 
spective parcels  for  a  considerable  length  of  time  ;*  but  a  re- 
cent partition,  if  sufficiently  evidenced  by  acts  of  possession 
by  the  several  parties  on  their  respective  allotments,  is  suffi- 
cient.^ And  in  many  cases  of  this  character,  an  action  for  the 
execution  of  conveyances  may  be  maintained,  for  specific  per- 


3.  Wood  V.  Fleet,  36  N.  Y.  499; 
Taylor  v.  Millard,  118  N,  Y.  244; 
Mount  V.  Morton,  20  Barb.  123;  Jack- 
son V.  Vedder,  3  Johns.  8;  Jackson  v. 
Harder,  4  Jolins.  202;  Jackson  v.  Vos- 
burgh,  9  Johns.  276;  Jackson  v.  Liv- 
ingston, 7  Wend.  136;  Corbin  v.  Jack- 
son, 14  Wend.  619;  Kyerss  v.  Wheeler, 
25  Wend.  434.  See  also,  Morris  v. 
Morris,  114  App.  Div.  346,  99  N.  Y. 
Supp.  964.  "  A  tenancy  in  common 
exists  when  there  is  merely  unity  ot 
possession,  either  with  or  without  a 
union  of  other  interests.  The  result  of 
a  parol  partition,  when  carried  into 
effect  by  each  tenant  taking  exclusive 
possession  of  his  own  share  and  sur- 
rendering possession  of  all  the  other 
shares  according  to  the  allotment,  is  to 
destroy  the  unity  of  possession,  and 
thus  the  parties  by  their  acts  only, 
■without  a  deed,  cease  to  be  tenants  in 
common  of  the  whoJe,  and  each  be- 
comes the  tenant  in  severalty  of  a 
part.  The  unity  of  possession  is  sev- 
ered and  the  partition  is  effected  by 
the  acts  of  the  parties  in  taking  the 
exclusive  possession  of  their  respective 
shares  by  common  consent.  While  the 
form  of  the  transaction  is  a  parol 
agreement  followed  by  the  act  of  tak- 
ing exclusive  possession,  ea£h  of  his 
part,  the  substance  is  the  act  itself.  A 
parol  agreement  simply  cannot  termi- 
nate the  unity  of  possession.  Standing 
alone  it  would  be  ineffectual  for  any 
purpose.  The  partition  springs  from 
the  act  of  each  tenant,  with  the  con- 
sent of  the  others.     Although  practi- 


cally a  substitute  for,  it  is  not  equiv- 
alent to  mutuall  conveyances,  which 
would  sever  the  unity  of  possession, 
even  if  not  followed  by  actual  pos- 
session. Ko  title  is  transferred  by  a 
parol  partition,  even  when  it  is  carried 
into  effect,  as  it  acts  only  upon  the 
unity  of  possession  and  by  ending  tha,t 
accomplishes  the  end  in  view.  It  as- 
.  certains  and  defines  the  limits  of  the 
respective  possessions.  Possession 
under  a  tenancy  in  common,  is  per  mie 
and  not  per  tout,  and  as  each  tenant 
owns  an  undivided  fraction,  he  cannot 
know  where  that  fraction  is  imtil  a 
division  has  been  made.  (4  Kent. 
367,  371;  2  Black.  Com.  191.  194.) 
While  his  title  remains  the  same  after 
partition  as  before,  his  part  is  sepa- 
rated and  identified  by  the  division. 
(Allnot  on  Partition,  124,  129;  Corbin 
V.  Jackson,  14  Wend.  621,  625.)  It 
follows^  from  these  views,  which  are 
supported  by  the  authorities  already 
cited,  that  a  right  in  the  nature  of  an 
easement  cannot  be  created  by  a  pairol 
agreement  for  the  partition  of  lands, 
because  that  involves  something  be- 
sides a  severance  of  the  tmity  of  pos- 
session. It  implies  a  grant,  by  which 
the  right  is  either  reserved  or  con- 
veyed. (Wiseman  v.  Lucksinger,  84  N. 
Y.  31.)  It  is  something  carved  out  of 
one  parcel  of  land,  the  servient,  for 
the  benefit  of  another,  the  dominant." 
Taylor  v.  Millard,  118  N.  Y.  244. 

4.  Morris  v.  Morris,   114   App.  Div. 
346,  99  N.  Y.  Supp.  964. 

5.  Wood  V.  Fleet,  36  N.  Y.  499. 
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formanee  of  a  parol  contract  may  sometimes  be  decreed  where 
there  has  been  a  part  performance.® 

One  having  an  interest  in  the  premises,  but  not  consenting 
to  the  voluntary  partition,  is  not  ordinarily  bound  thereby. 
Thus,  if  one  of  the  owners  conveys  a  specified  parcel  of  the 
common  property  without  the  consent  of  his  cotenant,  the 
latter  is  not  bound ;  and,  in  case  of  subsequent  actual  partition 
by  legal  proceedings,  the  grantee  will  not  necessarily  be  en- 
titled to  receive  the  part  conveyed  by  him.'  And  one  having 
a  lien  upon  an  undivided  share  is  not  affected  by  a  partition 
between  the  apparent  cotenants.*  So,  too,  joint  life  tenants 
cannot  divide  the  property  so  as  to  affect  the  rights  of  the 
remaindermen.^  But  it  has  been  held  that  the  inchoate  dower 
right  of  a  wife  is  not  paramount  to  the  right  of  her  husband 
to  join  in  a  voluntary  partition  of  the  real  estate,  and  that  her 
interest  would  thereafter  attach  only  to  the  part  alloted  to 
her  husband.^"  If  the  partition  is  found  to  be  a  fraud  upon 
the  wife,  or  if  the  allotments  are  unequal  in  value  so  that  the 
husband  receives  a  sum  of  money  in  addition  to  a  parcel,  the 
wife  would  be  in  a  position  to  object  to  the  partition. 

D.  Agreement  not  to  maintain  action. 

An  agreement  not  to  partition  real  property  during  a  cer- 
tain time,  if  based  on  a  valid  consideration,  constitutes  a  legal 
defense  to  an  action  brought  during  such  time  for  its  parti- 
tion.^^ Hence,  a  contract  between  several  cotenants  of  certain 
property,  based  upon  the  consideration  of  their  mutual  cove- 
nants, that  none  of  them  will  at  any  time  bring  or  prosecute 
an  action  to  partition  the  property  without  the  •consent  of  all 
of  the  parties,  but  will  continue  to  hold  the  same  as  tenants 
in  common  until  a  private  sale  can  be  effected,  is  a  good  de- 
fense to  an  action  brought  by  one  without  the  consent  of  the 
others.^^  Such  an  agreement  is  good  as  against  an  objection 
that  it  unlawfully  suspends  the  power  of  alienation.^^    To  bar 

6.  Jones    v.    Jones,    118    App.    Div.       3  Edw.  Ch.  500. 

148,  103  N.  y.  Supp.  141.  11.  Andron  v.  Funk,   194  App.  Div. 

7.  Esterbrook  v.  Savage,  21  Hun,  258,  185  N.  Y.  Supp.  139;  Brown  v. 
145.  Coddington,  72  Hun,  147,  55  St.  Rep. 

8.  Jordan  v.  Poillon,  77  N.  Y.  518.  515,  25  N.  Y.  Supp.  649. 

9.  Jackson  v.  Luquere,  5  Cow.  221;  12.  Buschmann  v.  McDermott,  154 
Bool  V.  Mix,  17  Wend.  119.  App.  Div.  515,  139  N.  Y.  Supp.  314. 

10.  Huntington  v.  Huntington,  9  13.  Buschmann  v.  McDermott,  154 
Civ.  Proc.   182;   Totten  v.  Stuyvesant,      App.  Div.  515,  139  N.  Y.  Supp.  314. 
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the  action  of  partition,  however,  it  is  essential  that  the  agree- 
ment be  based  on  some  valid  consideration." 

£.  Issues  between  defendants. 

Under  the  provisions  of  section  1022  one  defendant  may 
controvert  the  title  or  intere"st  of  a  oodefendant.  A  defendant 
seeking  such  relief  must  demand  it  in  his  answer  and  must 
serve  a  copy  of  his  answer  on  the  codefendants  affected 
thereby  pursuant  to  section  264.^^  An  answer  of  one  defend- 
ant need  not  be  served  on  other  defendants,  unless  it  contro- 
verts the  title  or  interest  of  such  defendants!^®  Where  no  issue 
is  created  as  to  the  interests  or  rights  of  the  defendants  as 
between  themselves,  the  interlocutory  judgment  determining 
the  interests  of  the  parties,  may  not  be  res  adjwdicata  as  be- 
tween the  defendants."  When  the  answer  controverts  the  in- 
terest of  a  codefendant  and  follows  the  proper  procedure  in 
such  cases,  the  codefendant  will  be  required  to  litigate  the 
dispute,  although  the  allegations  in  the  complaint  relative  to 
his  interest  have  been  stricken  out  by  order  of  the  court.^^ 

F.  Accounting  between  cotenants. 

1.  Civil  Practice  Act,  §  1075.    Rents  and  profits  may  be  adjusted. 

The  court  in  the  interlocutory  or  final  judgment,  or  otherwise,  as  the  case 
requires,  may  adjust  the  rights  of  one  or  more  of  the  parties  as  against  any  other 
party  or  parties,  by  reason  of  the  receipt  by  the  latter  of  more  than  his  or  their 
proper  proportion  of  the  rents  6r  profits  of  a  share  or  part  of  a  share. 

2.  Right  to  accounting. 

Controversies  between  the  parties  arising  out  of  the  receipt 
by  one  of  rents  or  profits  from  the  lands  or  out  of  expendi- 
tures for  repairs,  improvements,  taxes  and  other  items  neces- 
sary for  the  protection  of  the  property,  are  properly  litigated 
in  an  action  for  its  parfition."  The  determination  of  such 
issues  in  this  manner  has  been  permitted  for  many  years,  and 
is  easily  justified  on  the  equitable  ground  that  it  avoids  a  mul- 
tiplicity of  suits.    This  practice  was  well  recognized  before 

14.  See  Elderkin  v.  Rowell,  42  How.  18.  Hagerty  v.  Andrews,  4  Civ. 
330.  I'roc.  323. 

15.  Bogardus  v.  Parker,  7  Haw.  Pr.  19.  Yung  v.  Blake,  156  App.  Div. 
305.  211,   141    N.   Y.   Supp.  300;    Moses   v. 

16.  McLear  v.  Balmat,  194  App.  Moses,  170  App.  Div.  211,  155  N.  Y. 
Div.  827,   186  N.  Y.  Supp.   180.  Supp.    1066;    Scott    v.    Guernsey,    60 

17.  Rudd  v.  Cornell,  171  N.  Y.  114.  Barb.  163;  aff'd,  48  N.  Y.  106. 
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the  adoption  of  the  Code  of  Civil  Procedure;  and,  so  far  as 
the  issues  relate  to  rents  and  profits,  the  practice  was  ex- 
pressly retained  by  that  Code  and  also  by  the  Civil  Practice 
Act. 

The  equivalent  section  in  the  Code  of  Civil  Procedure  seems 
to  have  been  enacted  as  a  matter  of  caution,  lest  the  Code  re- 
ceive a  construction  which  would  forbid  the  hearing  of  the 
accounts  between  the  parties.  It  did  not  create  any  additional 
liability.^* 

The  accounting  between  the  parties,  however,  is  limited  to 
transactions  which  pertain  to  the  particular  property  sought 
to  be  partitioned.^^  An  accounting  as  to  rents  and  profits  of 
other  property  held  in  common  by  the  parties,  will  not  be  re- 
quired. ^^ 

3.  Bents. 

It  is  clear  that  when  liability  is  imposed  on  a  party  for 
rents  and  profits  derived  from  the  property  or  when  he  is 
liable  for  the  use  and  occupation  thereof,  he  can  be  required 
to  account  therefor  in  an  action  for  a  partition  of  the  prop- 
erty.^ Some  difficulty  may  be  experienced,  however,  in  deter- 
mining when  liability  exists.  At  common  law,  in  the  absence 
of  an  express  agreement,  one  of  the  tenants  in  common  was 
not  liable  to  his  cotenant  to  account  even  for  the  rents,  issues 
and  profits  received  by  him  from  the  premises  held  in  com- 
mon.^ But  it  is  now  held  that,  when  one  tenant  in  common 
actually  receives  money  or  property  from  the  premises,  there 
exists  a  liability  on  his  part  to  pay  the  other  cotenants  their 
shares  of  the  receipts,  and  this  liability  may  be  enforced  in 

20.  Rich  V.  Rich,  50  Hun,  199,  2  N.  estates  are  parties.  Skillin  v.  Central 
Y.  Supp.  770,  19  St.  Rep.  384.  Trust  Co.,  80  App.  Div.  206,  80  N.  Y. 

21.  Williams  v.  Clarke,  82  App.  Div.      Supp.  188. 

199,   81   N.   Y.   Supp.    381;    Moses   t.  22.  Williams  v.  Clarke,  82  App.  DIt. 

Moses,  170  App.  Div.  211,  155  N.  Y.  199,   81    N.   Y.   Supp.    381;    Moses  v. 

Supp.  1066.  Mosea,  170  App.  Div.  211,  155  N.  Y. 

Overpayment  from  estate. — ^Where  Supp.  1066. 
one  of  the  children  of  a  deceased  23.  Scott  v.  Gueimsey,  48  N.  Y.  106; 
claims  that  another  child,  also  de-  Schenck  v.  Furst,  140  App.  Div.  432, 
ceased,  received  more  than  his  share  125  N.  Y.  Supp.  506;  McCabe  v.  Mo- 
ot the  estate  of  the  common  ancestor,  Cabe,  18  Hun,  153. 
thfi  controversy  cannot  be  determined  24.  Green  v.  Putnam,  1  Barb.  500; 
in  an  action  of  partition  to  which  Roseboom  v.  Roseboom,  15  Hun,  315. 
neither  of  the  representatives  of   the 
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an  action  of  partition.^  So,  too,  when  one  of  the  parties  has 
ousted  his  cotenants  from  possession  of  the  premises,  or  has 
totally  denied  the  rights  of  his  cotenants,  he  may  be  com- 
pelled to  account  for  the  reasonable  value  of  his  exclusive 
use.^  Or,  if  an  agreement  is  entered  into  between  the  parties 
whereby  the  tenant  in  possession  is  to  pay  for  the  use  of  the 
premises,  a  liability  exists."  But,  when  one  of  the  owners  has 
merely  occupied  the  premises  without  any  agreement  as  to 
payment  for  its  use,  and  has  not  ousted  his  cotenants  or  re- 
ceived actual  money,  rents  or  profits,  there  is  no  liability  to 
account  to  the  co-owners  for  the  value  of  the  use  of  the 


25.  Brown  v.  Mount,  54  App.  Div. 
604,  68  N.  Y.  Supp.  1000;  Cheney  v. 
Rankin,  27  Misc.  609,  58  N.  Y.  Supp. 
263;  Smith  v.  Mulligan,  11  Abb.  Pr., 
N.  S.,  438;  Walther  v.  Regnault,  56 
Hun,  560,  9  N.  Y.  Supp.  849,  31  St. 
Rep.  766. 

Lien. — ^The  rents  received  by  a  co- 
tenant  are  a  lien  on  his  share  of  the 
property.  Scott  v.  Guernsey,  48  N.  T. 
106. 

Widow. — Wiere  a  widow  who  wa»  a 
defendant  in  an  aotion  of  partition 
daimed  her  dower  interest  and  filed  a 
consent  to  accept  a  gross  sum  in  satis- 
faction thereof,  she  is  entitled  to  re- 
ceive one-third  of  the  rents  of  the 
premises  collected  after  the  death  of 
her  huaband,  although  she  did  not  set 
up  a  claim  to  damages  for  withholding 
dower,  and  it  is  error  to  refuse  to 
make  such  allowance  to  her  in  the  par^ 
tition  action.  Ryder  v.  Kennedy,  224 
N.  Y.  407. 

Quarry. — -If  a  quarry  is  upon  the 
premises,  and  one  of  the  tenants  has 
sold  stone  therefrom,  he  may  be  re- 
quired to  account  for  the  proceeds. 
McCabe  v.  McCabe,  18  Hun,  153. 

Exceeding  six  years. — In  an  action 
of  q'ectment,  the  plaintiff  is  limited  to 
a  recovery  for  rents  and  profits  for  a 
period  of  six  years  under  section  1011 
of  the  Civil  Practice  Act,  but  such 
section  is  not  applicable  to  an  action 
of  partition,   and  rente;  for   a  longer 


period  may  be  recovered  in  the  latter 
action.  Adams  v.  Bristol,  126  App. 
Div.  660,  111  N.  Y.  Supp.  231,  affirmed 
without  opinion,  196  N.  Y.  510. 

Interest  may  be  allowed  on  rents 
received  by  a  co-tenant.  Scott  v. 
Guernsey,  60  Barb.  163,  afl'd,  48  N.  Y. 
106. 

26.  Sallisbury  v.  Slade,  22  App.  Div. 
346,  48  N.  Y.  Supp.  55;  reversed  on 
other  grounds,  160  N.  Y.  278;  Willes  v. 
Loomis,  94  App.  Div.  67,  87  K  Y. 
Supp.  1086;  Burchell  v.  Burchell,  96 
Misc.  600,  160  N.  Y.  Supp.  805; 
Stephenson  v.  Cotter,  5  N.  Y.  Supp. 
749,  23  Sit.  Rep.  74. 

Evidence  of  rental  value. — Where 
(me  of  the  parties  hits  ousted  his  co- 
1;enants  and  become  liable  to  pay  for 
tthe  use  of  the  premises,  a  lease  there- 
tofore taken  by  him  is  prima  facie 
evidence  of  the  rental  value.  Burchell 
V.  Burchell,  96  Misc.  600,  160  N.  Y. 
Siq>p.  805. 

A  presumption  that  one  ousted  from 
a  part  of  the  premises  has  been  ousted 
from  the  whole,  has  been  indulged. 
Burchell  v.  Burchell,  96  Misc.  600,  160 
N.  Y.  Supp.  805. 

27.  Tenant  holding  over.^ — Where 
onii  of  the  co-owners  takes  a  lease  of 
the  premises,  the  fact  that  he  holds 
over  after  the  expiration  of  his  term, 
does  not  make  him  liable  for  the  use 
of  the  premises,  as  in  such  a  case  the 
presumption  is  that  he  holds  over  as 
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premises.^*  By  not  paying  for  the  use  of  the  premises,  how- 
ever, he  becomes  bound  to  make  ordinary  repairs  and  to  pay 
taxes  and  interest  on  incumbrances  on  the  premises.^ 

4.  Improvements  and  repairs. 

No  little  difficulty  has  been  encountered  in  determining 
what  allowance  shall  be  made  to  an  occupant  of  the  premises 
for  repairs  and  improvements  made  at  his  sole  expense.^" 
The  solution  largely  depends  upon  the  facts  of  each  case.'^ 

At  common  law  a  tenant  in  common,  who  has  made  perma- 
nent improvements,  as  distinguished  from  ordinary  repairs, 
upon  the  common  property  cannot  recover  from  his  cotenant 
any  part  of  his  expenditures  for  that  purpose,  unless  they 
were  made  at  the  request  or  with  the  consent,  express  or  im- 
plied, of  the  latter.^^ 

As  to  ordinary  repairs,  a  tenant  who  is  chargeable  with 
rents  collected  or  with  the  use  of  the  property  may  be  per- 
mitted to  offset  his  expenses  for  necessary  repairs.^'  If,  how- 
ever, he  receives  no  money  rents  and  occupies  the  premises 
himself  under  such  circumstances  that  he  is  not  required  to 
account  to  his  cotenants  for  the  use  of  the  premises,  he  is  not 
entitled  to  an  allowance  for  such  repairs.^* 

If  improvements  are  made  with  the  acquiescence  of  the 
party  out  of  possession,  the  latter 's  share  must  contribute  to 
their  cost.  Any  other  rule  would  encourage  fraud.^^  And, 
where  the  action  is  brought  by  the  co-owner  out  of  possession 

one    of   the    owners,   not  as    a  tenant.  by  him,  must   claim  the   same  in  his 

Burchell  v.  Burchell,  96  Misc.  600,  160  answer.    Wainman  v.  Hampton,  110  N. 

N.  Y.  Supp.  805  Y.  429. 

28.  Willes  V.  Loomls,  94  App.  Div.  31.  Ford  v.  Knapp,  102  N.  Y.  135; 
67,  87  N.  Y.  Supp.  1086;  Adams  v.  Ohecny  v.  Goetz,  116  App.  Div.  807, 
Bristol,  126  App.  Div.  660,  111  N.  Y.  102  N.  Y.  Supp.  232;  Adams  v.  Bris- 
Supp.  231;  affirmed  without  opinion,  tott,  126  App.  Div.  660,  111  N.  Y.  Supp. 
196  N.  Y.  510;  BurcheJl  v.  Burchell,  231;  affirmed  without  opinion,  196  N". 
96   Misc.   600,    160   N.    Y.    Supp.   805;  Y.  510. 

Scott  v.  Guernsey,  60  Barb.  163;  aflf'd,  32.  Cosgriff  v.  Foss,  152  N.  Y.  104. 

48  N.  Y.  106;   Roseboom  v.  Roseboom,  33.  Adams  v.  Bristol,  126  App.  Div. 

15   Hun,   315;    Rich  v.  Rich,   50  Hun,  660,    111    N".    Y.    Supp.    231;    affirmed 

199,   2   N.   Y.   Supp.   770,   19   Sit.   Rep.  without  opinion,  196  N.  Y.  510. 

384.     See   also,   Hitchcock   v.   Skinner,  34.  Cardwell  v.  Clark,  94  Misc.  433, 

Hoff.  Ch.  21.  158  N.  Y.  Supp.  300;  McAlear  v.  De- 

29.  McAlear    v.    Delaney,    19    Week.  laney,  19  Week.  Dig.  252. 

Dig.  252.  35.  Prentice    v.    Janssen,    79   N.    Y. 

30.  Answer.— A     defendant     seeking      478. 
an   allowance  for   improvements  made 
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against  the  tenant  who  has  made  the  improvements,  the  court 
Avill  enforce  the  maxim  that  he  who  seeks  equity  must  do 
equity,  and  will  grant  the  relief  only  on  condition  that  the 
equitable  rights  of  the  defendant  are  respected.^''  Thus,  in  a 
leading  case,  it  appeared  that  the  interest  of  one  of  the  co- 
tenants  in  a  mill  property  was  sold  under  execution  and  was 
bid  in  by  his  cotenant,  and  thereafter  the  latter  made  valuable 
improvements  so  as  to  restore  the  property  to  usefulness,  and 
after  the  making  of  such  repairs,  a  creditor  of  the  involved 
tenant  redeemed  his  interest  in  the  premises  and  brought  an 
action  of  partition  against  the  tenant  making  the  improve- 
ments ;  and  it  was  held  that  the  latter  was  entitled  to  an  allow- 
ance for  such  improvements.^'' 

He  is  not  entitled  to  a  lien  for  his  improvements  on  the  share 
of  his  cotenant,  but  as  a  matter  of  equity  he  is  protected  in 
his  improvements,  and  on  a  sale  of  the  premises  his  rights  in 
the  proceeds  are  adjusted  on  an  equitable  basis.^*  If  an  actual 
partition  is  possible,  when  improvements  have  been  made  by 
a  defendant,  the  court  will  recognize  his  equities  by  setting 
off  to  him  the  portion  of  the  land  on  which  the  improvements 
have  been  made.^*  But  it  has  been  thought  that  this  doctrine 
requiring  contribution  for  improvements  made  by  a  tenant, 
is  to  be  limited  to  cases  of  mills,  houses  and  the  like  under  cir- 
cumstances of  special  necessity.^    Thus,  a  tenant  in  common, 

36.  Ford  v.  Knapp,   102  N.  Y.   135;       Putnam,  1  Barb.  500. 

Eakin  v.  Knabe,  31   Misc.  221,  64  N.  39.  Ford  v.  Knapp,   102  N.  Y.   135. 

Y.    Supp.    103;    Jackson    v.    Creal,    13  40.  Cosgriff  v.  Foss,  152  N.  Y.  104, 

Johns.  116.  wherein    it    was    said:       "When    the 

37.  Ford  v.  Knapp,  102  N.  Y.  135,  property  is  so  situated  that  actual 
wherein  it  was  said :  "  The  rule  which  partition  is  out  of  the  quesition,  even 
takes  from  one  co-tenant  the  fruit  of  courts  of  equity,  in  this  state,  do  not 
his  thrift  and  enterprise  and  adds  it  to  require  a  contribution  for  improve- 
the  un thrift  and  neglect  of  the  other;  ments,  as  distinguished  from  repairs, 
which  loads  upon  indusrbry  and  ability  except  in  the  case  of  mills,  houses  and 
the  losses  and  burdens  of  idleness  or  the  like,  under  circumstances  of 
ill  fortune;  which  ties  up  property  special  necessity.  The  erection  of  a 
from  improvement  and  looks  contented  new  and  independent  building,  the  im- 
■upon  rot  and  decay,  is  a  rule  which  provement  of  farming  lands  by  fencing 
sometimes  the  rigid  and  unelastic  jur-  or  drainage,  the  opening  of  mines  or 
isdiction  of  a  court  of  law  may  adopt  quarries,  or  the  making  of  changes 
from  necessity,  but  is  without  excuse  that  are  in  no  sense  designed  to  pro- 
in  a  court  of  equity  in  which  this  ac-  tect  or  preserve  the  property,  but 
ton  is  pending."  simply  to  improve  it  and  increase  its 

38.  Yung  V.  Blake,  156  App.  Div.  value,  do  not  warrant  the  court  in  re- 
211,   141    N".   Y.   Supp.    300;    Green   v.      quiring  a  co-tenant  who  has  not  con- 
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who  is  also  a  lessee  of  his  cotenant,  cannot  be  allowed  in  parti- 
tion for  improvements  made  upon  the  property  in  the  course 
of  his  tenancy,  which  enhanced  its  value  and  were  made  with 
the  knowledge,  but  without  the  consent  of  the  cotenant,  when 
the  effect  of  such  improvements  was  not  to  protect  or  preserve 
the  property,  but  to  aid  the  tenant  in  carrying  on  a  business 
then  prosecuted  by  him  upon  the  premises,  the  increased  in- 
come from  which  was  not  shared  with  the  cotenant.*^  And  it 
has  been  held  that,  where  a  tenant  in  common  makes  improve- 
ments to  the  common  property  which  are  not  in  the  nature 
of  repairs  or  required  for  the  protection  or  preservation  of 
the  property,  he  cannot  charge  the  shares  of  his  cotenants 
with  the  proportionate  part  of  their  cost,  in  the  absence  of 
their  consent  or  agreement.^  One,  who  with  knowledge  of  the 
condition  of  his  title,  erects  buildings  on  the  premises  as  a 
business  venture,  cannot  charge  a  part  of  the  cost  to  a  co- 
tenant  who  does  not  consent  to  the  improvement.** 

When  the  person  in  possession  of  the  premises  in  good 
faith  believes  that  he  is  the  sole  owner  thereof  and  in  reliance 
thereon  places  valuable  improvements  on  the  premises  and  it 
is  later  discovered  that  another  has  an  interest  in  the  premises, 
in  an  adtion  of  partition,  he  will  ordinarily  receive  an  allow- 
ance for  such  improvements ;  or,  if  an  actual  partition  is  made, 
the  improved  parcel  will  be  set  off  to  him.**  In  such  a  case,  it 
has  been  thought  that  the  innocent  party  has  an  equitable  lien 
against  his  cotenanits  to  the  extent  of  the  beneficial  improve- 
ments made  by  him.*^  Even  a  defendant  found  to  have  no  in- 
terest in  the  premises  has  been  allowed  improvements  under 
such  circumstances.** 

sented   to   contribute    to   the    expense.  N.  Y.  Supp.  987;  Obecny  v.  Gcetz,  llfi 

This  is  just,   as   an  extention'  of  the  App.  Div.  807,  102  N.  Y.  Supp    2.">-2; 

rule  from  repairs  to  general  improve-  Adams  v.  Bristol,  126  App.  Div.  (560, 

meats,  in  the  nature  of  new  erections.  Ill  N.  Y.  Supp.  231 ;  affirmed  without 

might   enable    one    co-tenant   to    "  im-  opinion,    196    N.    Y.    510;    Lakin    v. 

prove  "  the  other  out  of  his  share  in  Knabe,   31  Misc.  221,  64  N.  Y.  Supp. 

the  property."  103;   St.  Felix  v.  Rankin,  3  Edw.  Oh. 

41.  Cosgriff  V.  Foss,  152  N.  Y.  104.  323;  Lyons  Nat.  Bank  v.  Shuyler,  101 

42.  Howard   v.    Morrissey,    71    Misc.  N.  Y.  Supp.  62;   To\\'n  v.  Necdham,  3 
267,  130  N.  Y.  Supp.  322.  Paige,    545;     Confclin     v.     Conklin,     3 

43.  Scott  V.  Guernsey,  48  N.  Y.  106;  Saadf.  C!h.  64. 

Havey  v.  Kelleher,  36  App.  Div.  201,  45.  Jones   v.    Duerk,    25    App.    Div. 

56  N.  y.  Supp.  889.  551,  S  N.  Y.  Supp.  987. 

44.  Cosgriff  v.  Foss,  152  N.  Y.  104;  46.  Lyons  KationaJ  Bank  v.   Shuler, 
Jones  V.  Duerk,  25  App.  Div.  551,  49  199  N.  Y.  405. 
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An  allowance  to  a  defendant  for  improvements  must  not 
be  so  extensive  as  to  enable  one  co-tenant  to  "improve" 
another  out  of  his  share  in  the  property.^''  In  the  absence  of 
fraud  inducing  the  making  of  the  improvements,  the  allow- 
ance therefor  will  be  limited  to  the  amount  realized  on  the  sale 
in  excess  of  that  which  would  have  been  realized  if  the  im- 
provements had  not  been  made.**  That  is  to  say,  the  co-tenants 
are  to  receive  at  least  the  value  which  the  land  had  before  the 
making  of  the  improvements.*^  To  the  previous  value  of  the 
premises,  there  should  in  some  cases  be  added  the  value  of 
the  exclusive  use  and  occupation  by  the  improving  party  of 
the  portion  of  the  premises  actually  owned  by  others.  It  is 
only  after  these  values  have  been  ascertained  that  an  allow- 
ance for  the  excess  can  be  allowed  for  improvements.™ 

5.  Honeys  expended. 

One  of  the  joint  owners  of  the  property,  who  has  enjoyed 
no  special  privileges  in  the  use  of  the  premises,  may,  in  an 
action  for  its  partition,  be  allowed  such  sums  as  he  has  paid 
to  satisfy  tax  liens  against  the  premises.^^  Or  one  of  the  ten- 
ants may  pay  his  share  of  the  taxes,  and  upon  the  partition 
his  interest  wiU  not  diminish  on  account  of  the  failure  of  his 
ootenants  to  pay  their  share  of  the  taxes.^^  So,  too,  payments 
made  to  protect  the  title  of  the  premises  may  inure  to  the  bene- 
fit of  all  of  the  parties  and  may  be  adjusted  in  the  action.^ 
Thus,  one  of  the  tenants  who  has  made  payments  on  a  mort- 

47.  Cosgrif  v.  Foss,  152  N.  Y.  104;  executor  of  a  deceased  has  paid  taxes 
Clapp  V.  Nichol,  31  App.  Div.  531,  52  whicli  accumulated  upon  the  property 
N.  Y.  Supp.  128;  Eakin  v.  Knabe,  31  before  the  death,  he  may  be  reimbursed 
MiEC.  221,  64  N.  Y.  Supp.  103.  therefor  in  an  action  for  its  partition. 

48.  Ryder  v.  Cobum,  47  App.  Div.  Krueger  v.  Schlinger,  19  Misc.  221,  43 
182,  62  N.  Y.  Supp.  343.  N.  Y.  Supp.  305. 

48.  Eakin   v.    Knabe,   31    Misc.   221,  52.  Braker    v.    Devereaux,    8    Paige, 

64  N.  Y.  Supp.  103.  513. 

60.  Clapp  T.  Nichol,  31  App.  Div.  63.  Hitchcock  v.  Skinner,  Hoff,  Ch. 
531,  52  N.  Y.  Supp.   128;   Jackson  v.  21. 

Creal,  13  Johns.  116.  See    also,    Phillips    v.    Phillips,    22 

61.  Ford  V.  Knapp,  102  N.  Y.  135;  Misc.  475,  50  N.  Y.  Supp.  731.  Corn- 
Arthur  V.  AriJiur,  76  App.  Div.  330 ,  pare  Bulen  v.  Burdell,  11  Abb.  Pr.  381. 
78  N.  y.  Supp.  486;  Obecny  v.  Goetz,  Funeral  expenses  Of  deceased. — 
116  App.  Div.  807,  102  N.  Y.  Supp.  Where  the  -will  of  a  testator  be- 
232;  Adams  v.  Bristol,  126  App.  Div.  queathes  to  his  wife  aJll  his  real  and 
660,  111  N.  Y.  Supp.  231;  affirmed  personal  property  during  life  and  di- 
without  opinion,  196  N.  Y.  510.  rects  that  if,  at  her  death,  "  anything 

Taxes  paid  by  executor.— Where  an      should  be  left  after  all  hen-  just  debts 
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gage  executed  by  the  ancestor,  may  receive  an  allowance  there- 
for.^* But  insurance  premiums  paid  by  one  of  the  owners  are 
not  generally  to  be  apportioned  among  the  several  parties,  for 
as  a  general  rule  the  policy  will  be  construed  as  a  protection 
merely  of  such  owner's  interest.^^  If  the  tenant  paying  taxes 
or  other  expenses  has  been  the  sole  occupant  of  the  premises 
under  circumstances  which  do  not  require  him  to  account  to 
his  cotenants  for  the  use  of  'the  premises,  it  can  be  argued  that 
he  should  bear  such  expenses.^^ 

6.  Injury  to  property. 

If  a  cotenant  in  sole  occupation  of  the  premises  has  been 
guilty  of  waste,  thereby  depreciating  the  value  of  the  free- 
hold, he  may  be  required  to  account  for  the  damages  sustained 
by  his  cotenant.^''  Thus,  where  an  idiot,  who  was  under  the 
care  of  a  committee,  pulled  down  a  school  house  on  lands 
owned  in  common  by  him  and  the  trustees  of  the  school  dis- 
trict, it  was  held  that  the  court  would  make  an  equitable  par- 
tition of  the  land  so  as  to  compensate  the  trustees  for  their 
share  of  the  school  house.^* 

G.  Place  of  trial. 

An  action  of  partition  is  one  which,  under  the  provisions  of 
section  183  of  the  Civil  Practice  Act,  is  to  be  tried  in  the 
county  where  the  property,  or  some  part  thereof,  is  situated. 
The  Supreme  Court,  however,  will  have  jurisdiction  of  the 
action,  although  no  part  of  the  premises  are  within  the  county 
designated  in  the  summons  as  the  place  of  trial.  It  can  be 
tried  in  such  county,  unless  objection  is  taken.^' 

are  paid,"  the  same  should  be  divided  Goetz,   116  App.  Div.  807,   102  N.   Y. 

equally  between  his  three  children,  the  Supp.  232. 

bequest  authorizes  the  wife  to  use  the  55.  Ford  v.  Knapp,  102  N.  Y.   135; 

principal,  if  the  income  proves  insuf-  Havey  v.  Kelleher,   36  App.  Div.  201, 

ficient  for  her  support,  and,  therefore,  56  N.  Y.  Supp.  889;   Clapp  v.  Hunter, 

a  child  who  has  paid  the  funeral  ex-  52  App.  Div.  253,  65  N.  Y.  Supp.  411. 

penses  of  her  mother,  is  entitled  to  be  56.  MoAlear    v.    Delaney,    19    Week. 

allowed,  in  an  action  brought  to  par-  Dig.  252. 

tition  the  real  estate  of  the  testator,  57.  Salisbury  v.  Slade,  22  App.  Div. 

the  amount  of  this  payment,  aa  it  may  346,  48  N.  Y.   Supp.   55;    reversed   on 

be   deemed    to   represent    one    of    the  other  grounds,  160  N.  Y.  278. 

"  just  debts "  of  the  life  tenant.  Smith  58.  Matter  of  Heller,   3  Paige,   199. 

v.    Gilliatt,    22    Misc.    246,    49    N.    Y.  59.  Kimball  v.  Mapes,  19  Week.  Dig. 

Supp.  614.  481 ;  aflBrmed  without  opinion,  98  N.  Y. 

54.  Arthur  v.  Arthur,  76  App.  Div.  629. 
830,    78   N.  Y.   Supp.   486;    Obecny   v. 
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H.  Jury  trial. 

1.  Civil  Practice  Act,  §  1023.    Issues  of  fact  triable  by  jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury.     Unless  the  court 
directs  the  issues  to  be  stated  the  issues  may  be  tried  upon  the  pleadings. 

2.  Right  to  jury  trial. 

Although  an  action  of  partition  is  an  equitable  action,  by 
virtue  of  the  express  provisions  of  section  1023,  the  issues  are 
triable  as  a  matter  of  right  before  a  jury,**  ithough  the  case  is 
one  which  may  seem  more  properly  within  the  scope  of  a 
reference."^  The  section  is  applicable,  whether  or  not  there 
are  infant  parties  to  the  action.^^ 

In  some  classes  of  equitable  actions,  the  issues  may  be  sent 
to  a  jury  as  a  matter  of  discretion  and  the  finding  of  the  jury 
is  only  advisory ;  but  in  a  partition  action  the  verdict  of  the 
jury  cannot  be  disregarded  by  the  presiding  judge.^*  The 
verdiot  is  conclusive  unless  it  is  set  aside  or  a  new  trial  is 
granted.**  After  the  trial  of  the  issues  by  a  jury,  judgment 
is  not  entered  by  the  successful  party  as  in  a  purely  legal  ac- 
tion, but  the  matter  comes  up  for  determination  at  Special 
Term.*^ 

The  term  ''issues"  as  used  in  the  section  is  construed  to 
mean  the  questions  which  arise  out  of  the  right  of  the  plain- 
tiff to  maintain  the  action  or  questions  of  the  title  or  interest 
of  any  of  .the  parties.  Other  issues  which  may  be  raised  by 
the  pleadings  are  not  within  the  intention  of  section  1023,  and 
may  be  determined  without  the  aid  of  a  jury.**  Thus,  a  party 
is  not  entitled  as  a  matter  of  right  to  a  jury  trial  to  deter- 
mine a  controversy  as  to  the  accounts  with  which  the  respec- 
tive shares  of  the  tenants  are  chargeable.*^    A  compulsory 

60.  Jones  v.  Jones,   120  N.  Y.  589;       Cuthbert  v.  Ives,  20  N.  Y.  Supp.  469, 
Bowen  v.  Sweeney,  143  N.  Y.  349;  Side      48  St.  Kep.  740. 

V.  Brenneman,  7  App.  Div.  273,  40  N.  64.  Lavelle  v.  Corrignio,  86  Hun,  135, 

Y.    Supp.    3;    Sinclair    v.   Purdy,    196  33  N.  Y.  Supp^  376,  67  St.  Rep.  122. 
App.   Div.   398,   186  N;  Y.  Supp.  273;  65.  Sinclair  v.  Purdy,  196  App.  Div. 

Cuthbert  v.  Ives,  20  N.  Y.  Supp.  469,  398,    186   N.   Y.   Supp.   273;    Curry  v. 

48  St.  Rep.  740;  Jones  v.  Jones,  6  St.  Colgan,  3  How.  Pr.,  N.  S.  26. 
Rep.  736.  66.  Brown   v.   Brown,   52  Hun,   532, 

61.  Cassedy  v.  Wallace,  61  How.  Pr.  23  St.   Rep.   768,  5  N.  Y.  Supp.  893; 
240.  Cassedy  v.  Wallace,  61  How.  Pr.  240. 

62.  Fairweather   v.   Bulling,   181   N.  See  also,  Tracy   v.   Dolan,   51   App. 
Y.  117.  Div.  588,  65  N.  Y.  Supp.  207. 

63.  Jones  v.  Jones,   120  N.  Y.  589;  67.  Brown  v.   Brown,   52  Hun,   532, 
Bowen    v.    Sweeney,    143   N.    Y.    349;  23  St.  Rep.  768,  5  N.  Y.  Supp.  893. 
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reference  on  such,  issues  is  frequently  proper.^    And  the  legal 
effect  of  wUls  is  for  the  court,  not  the  jury.^' 

3.  Framing  issues. 

Section  1023  expressly  confers  authority  for  the  stating  of 
issues  for  trial  by  a  jury.  It  has  been  thought  that  the  proper 
practice  is  an  application  to  Special  Term  for  the  framing  of 
the  issues,  so  as  to  avoid  placing  that  labor  on  the  judge  hold- 
ing a  Trial  Term,  but  that  an  order  of  the  Trial  Term  for  the 
stating  of  the  issues  is  not  beyond  its  jurisdiction.™  The 
order  of  the  judge  holding  a  Trial  Term  should  not,  however, 
direct  that  the  verdict  of  the  jury  be  certified  to  himself ;  but 
should  require  that  the  verdict  be  certified  to  the  Supreme 
Court  at  Special  Term,  in  order  that  the  proper  decree  may 
be  entered  upon  the  issues  as  determined  by  the  verdict.''^ 

4.  Waiver  of  jury  trial. 

It  is  competent  for  the  parties  to  consent  to  a  trial  before 
the  court,'^  or  before  a  referee.'^  That  is  to  say,  the  parties 
may  waive  their  right  to  present  the  issues  to  a  jury.^*  If  the 
trial  proceeds  before  the  court  without  a  demand  for  the  sub- 
mission of  issues  to  a  jury,  it  is  too  late  after  the  court  has 
announced  its  disposition  of  the  case  for  one  of  the  parties  to 
insist  on  a  jury  trial.'^  And,  where,  under  an  order  that  the 
"issues  as  made  by  the  pleadings  be  tried  by  jury"  three 
successive  trials  are  had  at  the  Trial  Term,  and  all  are  limited 
to  a  single  issue  of  fact,  the  parties  are  deemed  by  their  con- 
duct to  have  agreed  that  no  other  issue  of  fact  is  to  be  deter- 
nained  by  the  jury.™  But  a  plaintiff  does  not  necessarily 
waive  his  right  to  a  jury  trial  merely  because  he  has  asked 
for  several  adjournments  after  the  defendant  has  noticed  the 
case  for  Special  Term." 

68.  Brown  v.  Brown,  52  Hun,  532,  5      encea. 

N.  Y.  Supp.  893,  23  St.  Rep.  768.  74.  Side  v.  Brennenmn,  7  App.  Di». 

69.  Sinclair  v.  Purdy,  195  App.  Div.       273,  40  N.  Y.  Supp.  3. 

398,  186  N.  Y.  Supp.  273.  75.  Salisbury  v.  Slade,  22  App.  Dir. 

70.  Cuthbert  v.  Ives,  20  N.  Y.  Supp.  346,  48  N.  Y.  Supp.  55;  reversed  on 
469,  48  St.  Rep.  740.  other  grounds,  160  N.  Y.  278. 

71.  Cuthbert  v.  Ives,  20  N.  Y.  Supp.  76.  Tracy  v.  Dolan,  31  Misc.  6,  64 
469,  48  St.  Rep.  740.  N.  Y.  Supp.  651 ;   aff'd,  51  App.  Div. 

72.  See  the  next  subdivision.  588,  65  N.  Y.  Supp.  207. 

73.  Corbett  v.  Fleming,  134  App.  77.  Barker  v.  Barker,  166  App.  Div. 
Div.  544,  119  N.  Y.  Supp.  543.  863,  152  N.  Y.  Supp.  356. 

And  see,  infra.  Article  VIII.    Refer- 


PAKTITION. 


2643 


I.  Trial  by  court. 

When  a  jury  trial  of  the  issues  in  a  partition  ease  is  waived/' 
trial  may  be  had  before  the  court.  If  the  parties  wish  to  try 
the  issues  before  the  court,  it  is  thci  duty  of  the  court  itself 
to  decide  the  issues,  and  by  its  decision  to  authorize  an  inter- 
locutory judgment  declaring  the  right,  share  or  interest  of 
each  party  in  the  property.''*  A  compulsory  reference  is  not 
to  be  had  merely  because  one  of  the  parties  is  an  infant.** 

If  a  defendant  has  made  default  in  appearing  or  pleading, 
or  a  party  be  an  infant,  the  court  must  ascertain  the  rights, 
shares,  and  interests  of  the  several  parties  in  the  property, 
by  a  reference  or  otherwise,  before  interlocutory  judgment  is 
rendered  in  the  action.*^ 


J.  New  trials. 

The  verdict  of  the  jury  in  a  partition  action  is  binding  on 

the  court,  imless  it  is  set  aside  and  a  new  trial  granted.*^    But 

the  court  has,  as  a  general  proposition,  the  same  power  to  set 

aside  a  verdict  in  partition  as  in  other  actions.'^    And,  when 


78.  See  the  preceding  paragraph. 

79.  Levine  v.  Goldsmith,  71  App. 
Div.  2W,  75  N.  Y.  Supp.  706. 

80.  Fairweather  v.  Burling,  181  N. 
Y.  117. 

81.  Rules  of  Civil  Practice,  Rule 
246. 

Examination  of  proceedings  by 
court. — "Where  all  the  parties  who 
are  to  be  aflFected  by  the  decree  in  par- 
tition are  adults,  and  have  been  per- 
sonally served  with  process,  it  is  not 
the  practice  of  the  court  to  examine 
the  proceedings  particularly,  for  the 
purpose  of  ascertaining  whether  all 
the  proper  parties  are  before  the 
court,  or  whether  their  respective 
rights  and  interests  are  correctly 
stated  in  the  master's  report;  as  it  is 
the  duty  of  the  defendants,  or  their 
solicitors,  to  except  to  the  report  of 
the  master,  if  he  has  not  stated  their 
rigihts  correctly  upon  the  evidence  be- 
fore him.  And  if  the  necessary  parties 
are  not  before  the  court,  to  make  the 
decree  in  partition  final  and  effectual 
between    the    parties,    those   who    are 


served  with  process,  should  appear  and 
make  that  objection.  But  where  any 
persons  are  proceeded  against  as  ab- 
sentees, or  unknown  owners,  or  where 
the  rights  of  infants  are  involved  in 
such  proceedings,  it  is  the  duty  of  the 
court  to  look  into  the  proceedings,  in 
order  to  see  that  their  interests  are 
correctly  stated;  so  far  as  can  be  as- 
certained from  the  proofs  and  the  ab- 
stract of  title  reported  by  the  master. 
And  also  to  see  that  the  proper  par- 
ties are  before  the  court,  as  far  as 
their  names,  and  rights,  and  interests 
are  known;  so  that  the  decree  will  be 
effectual  to  bind  their  rights,  as  be- 
tween them  and  the  absent  or  un- 
known owners,  or  the  infant  defend- 
ants." Braker  v.  Devereaux,  8  Paige, 
513. 

82.  See,  supra.  Art.  VII-H.  2.  Right 
to  jury  trial. 

83.  Burham  v.  Denike^  54  App.  Div. 
132,  66  N.  Y.  Supp.  396. 

New  trial  as  matter  of  course. — Up 
to  the  year  1911,  a  party  in  an  action 
of   ejectment   was    entitled    to   a   new 
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more  than  one  issue  is  presented  to  the  jury,  nothing  prevents 
the  court  from  setting  aside  the  verdict  on  one  issue,  and  fol- 
lowing it  as  to  others.** 

If  the  issues  were  tried  before  the  court,  under  section  551 
of  the  Civil  Practice  Act,  a  party  can  apply  to  the  Appellate 
Division  for  a  new  trial  between  the  entry  of  the  interlocutory 
judgment  and  the  final  judgment.  But,  when  the  issues  are 
tried  before  a  jury  and  the  court  merely  renders  an  interlocu- 
tory judgment  in  accordance  with  the  verdict,  the  remedy 
provided  in  that  section  is  not  applicable.^ 

ARTICLE  VIII. 

REFERENCES. 

A.  References  for  trial  of  issues. 
The  issues  joined  in  an  action  of  partition  may  be  tried  be- 
fore a  referee,  the  same  as  other  classes  of  actions.^  If  one 
of  the  parties  is  an  infant,  the  referee  must  be  designated  by 
the  court,  not  by  the  stipulation  of  the  parties.*'  And  on  a 
motion  to  confirm  the  report  of  the  referee,  the  court  is  with- 
out discretionary  power  to  go  into  the  merits  of  the  case,*' 
for  a  reference  of  this  character  is  not  classed  as  on€  in  aid 
of  the  conscience  of  the  court.*' 

B.  Reference  as  to  questions  incidentally  arising. 

Authority  is  contained  in  section  467  of  the  Civil  Practice 
Act  for  a  compulsory  reference  upon  questions  incidentallj'^ 
arising  in  an  action.  This  section  permits  a  reference  to 
determine  the  accounts  which  shall  be  charged  against  the 
shares  of  parties.^     The  accounts  between  the  parties,  al- 

trial,  as  a  matter  of  course,  upon  pay-  122. 

ment  of  costs,  etc.,  in  which  year  the  85.  Bowen    v.    Sweeney,    143   N.    Y. 

Code   section   allowing   such    privilege  349. 

was    repealed.      In     analogy    to    the  86.  See   Civil    Practice    Act,    §  '464. 

statutory     provision,     the     courts     of  Oorbett  v.  Fleming,  134  App.  Div.  544, 

equity  were  extremely  lenient  in  allow-  119  N.  Y.  Supp.  543. 

ing  a  new  trial  in   a  case  where  the  87.  Civil  Practice  Act,  §  465;  Hick's 

verdict   bound  the  heir   at  law   as  to  Beach  Co.  v.  Frost,  99  Misc.  33,  163  N. 

the  inheritance.     See  Clayton  v.  Yar-  Y.  Supp.  203. 

rimgton,  33  Barb.   144.     The  repeal  of  88.  Manwarring    v.     Lippincott,     34 

the  statute  necessarily  cuts  down  the  Misc.  123,  69  N.  Y.  Supp.  461. 

support  for  this  leniency.  89.  Manwarring    v.     Lippincott,     34 

84.  Levelle    v.    Corrignio,    86    Hun,  Misc.  123,  69  N.  Y.  Supp.  461. 

135,  33  N.  Y.  Supp.  376,  67  St.  Rep.  90.  Salisbury  v.  Slade,  22  App.  Div 
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though  alleged  in  the  pleadings,  do  not  constitute  an  issue 
which  a  party  can  as  a  matter  of  right  submit  to  a  jury.*^  If 
there  is  a  real  and  substantial  conflict  in  the  evidence  pro- 
duced before  the  referee,  the  court  will  not  review  the  evi- 
dence or  reverse  the  finding  of  the  referee.'^ 

C.  Beference  on  default. 

1.  Rules  of  Civil  Practice,  Rule  246.    Ascertainment  by  court  of  rights 

of  parties  before  interlocutory  judgment. 

If  a  defendant  in  an  action  for  partition  has  made  default  in  appearing  or 
pleading,  or  a  party  be  an  infant,  the  court  must  ascertain  the  rights,  shares  and 
interests  of  the  several  parties  in  the  property,  by  a  reference  or  otherwise, 
before  interlocutory  judgment  is  rendered  in  the  action.93 

2.  Rules  of  Civil  Practice,  Rule  247.    Reference  on  default  or  admission 

in  case  of  infants,  absentees  or  unknown  parties. 

Where  the  rights  and  interests  of  the  several  parties,  as  stated  in  the  com-  ■ 
plaint  in  an  action  for  partition,  are  not  denied  or  controverted,  if  any  of  the 
defendants  be  infants  or  absentees  or  unknown,  the  plaintiff,  on  an  affidavit  of 
the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply  at  a 
special  term  for  an  order  of  reference  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises  and  of  the  several  matters  set  forth  in  the  complaint,, 
and  to  ascertain  and  report  the  rights  and  interests  of  the  several  parties  in 
the  premises,  and  an  abstract  of  the  conveyances  under  which  the  same  are  held. 

3.  Rules  of  Civil  Practice,  Rule  250.    Referee  to  be  selected  by  court. 

A  referee  to  be  appointed  in  an  action  for  partition  to  take  proofs  or  to 
sell  shall  be  selected  by  the  court,  and  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  a  party  to  the  action  or  his  counsel. 

346,  48  N.   Y.   Supp.   55;    reversed  on  Week.  Dig.  76. 

other  grounds,   160  N.  Y.   278;   Lakin  Similax    practice    before    Code.— For 

V.  Knabe,  31  Misc.  221,  64  N.  Y.  Supp.  practically    a     century     it    has    been 

103.  the  practice  in  partition  cases,  in  ease 

91.  Brown  v.  Brov^n,  52  Hun,  532,  5  of  a  default,  to  issue  a  reference  to  a 
N.  y.  Supp.  893,  23  St.  Eep.  768.  referee,  a  master  in  chancery,  or  the 

And  see,  supra,  Art.  VII-H-2.    Right  clerk,   to  take  proof  as  to  the  rights 

to  jury  trial.  and  shares  of  the  parties.     Porter  v 

92.  Burchell  v.  Burchell,  96  Misc.  Lee,  6  How.  Pr.  491;  Phelps  v.  Green, 
600,  160  N..  Y.  Supp.  805.  3  Johns.  Ch.  302;   Larkin  v.  Mann,  2 

93.  Application  for  judgment  not  Paige,  27;  Griggs  v.  Peckham.  3  Wend. 
proper. — When  an  answer  in,  a  parti-  436.  The  reference  could  also  embrace 
tion  case  fails  to  raise  an  issue,  the  the  allowance  to  some  of  the  parties 
proper  practice  for  the  plaintiff  is  to  for  permanent  improvements  on  the 
move  for  a  reference  under  this  rule,  premises.  Conklin  v.  Conklin,  3  Sandf. 
and   not   to   move   for   judgment  upon  Ch.  64. 

the    pleadings.       Tilton .  v.    Vail,     24 
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4.  Infant  party. 

The  expression  in  the  rule,  "  or  if  any  of  the  defendants  be 
infants, ' '  may  mislead  the  practitioner.  The  section  does  not 
mean  that  a  compnlsory  reference  is  to  be  granted  whenever 
an  infant  is  a  party  to  the  action.  Such  a  construction  would 
infringe  the  right  of  jury  trial  expressly  granted  by  section 
1023.  Its  true  meaning  is  that  the  reference  wUl  be  granted 
when  an  infant  is  a  party,  if  such  infant  has  interposed  no 
answer  except  a  general  one  submitting  his  rights  to  the 
court.  If  the  infant's  answer  raises  a  definite  issue,  the  refer- 
ence cannot  be  had  under  this  section.'^  The  issues  must  then 
be  tried  before  the  court  or  a  jury.^^ 

5.  Beport. 

The  referee  need  not  annex  to  his  report  a  search  for  mort- 
gages, and  conveyances  affecting  the  title.  If  his  report  states 
explicitly  that  he  has  caused  the  necessary  searches  to  be 
made  and  certifies  what  incumbrances  exist,  it  is  sufficient.'* 

Upon  a  motion  at  Special  Term  for  the  confirmation  of  a 
referee's  report  of  this  character,  although  it  is  not  required 
that  exceptions  to  the  report  be  taken,  the  parties  in  interest 
are  entitled  to  appear  and  be  heard  in  opposition  thereto  upon 
any  question  which  is  made  the  subject  of  adjudication  in  the 
report  of  the  referee,  and  which  properly  finds  place  in  the 
interlocutory  judgment  entered  thereon.*''  Where  the  report 
shows  the  actual  interests  of  the  several  parties  in  the 
premises,  it  is  not  necessary  to  send  the  report  back  to  the 
referee  to  correct  an  erroneous  estimate  which  he  has  made 

94.  Fairweather  v.  Burling,  181  N.  quire  the  complainant  to  produce  the 
Y.  117.  abstracts  and  trace  back  his  title  as  a 

Specific  liens. — ^It  has  been  thought  tenant  in  common  in  the  premises  to 

that,  on  a  reference  of  this  character,  the  common  source  of  title  of  the  sev- 

the  validity,  propriety  and  amount  of  eral  tenants  in  common  therein;   and 

specific    liens    upon    undiyided    shares  that  the  master  in  his  report  should, 

may  be  determined.     Winfield  v.  Sta-  as  far  as  waa  practicable,  give  an  ab- 

com,  40  App.  Div.  96,  57  N.  Y.  Supp.  stract  of  the  conveyances  of  each  and 

563.  all  of   the  undivided  shares   or  inter- 

95.  I/evine  v.  Goldsmith,  71  App.  ests  of  the  several  parties  in  the  prem- 
Div.  204,  75  N.  Y.  Supp.  706;  revers-  ises,  from  the  time  when  all  those 
ing  34  Misc.  7,  69  N.  Y.  Supp.  446.  shares  were  united  in  one  individual, 

9fi.  Noble  V.   Cromwell,   3   Abb.    Ct.  or  a  common  source  of  title."    Hamil- 

App.    Dec.     382,    27    How.    Pr.    289.  ton  v.  Morris,  7  Paige,  39. 

"  The  master,  upon  a  reference  as  to  97.  Winfield  v.  Sta<;om,  40  App.  Div. 

the  title  in  a  partition  suit,  should  re-  95,  57  N.  Y.  Supp.  563. 
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in  relation  to  such  interests ;  but  the  error  may  be  corrected 
by  the  court.^*  Or,  if  the  referee  reports  correct  findings  of 
fact  but  erroneous  conclusions  of  law  thereon,  the  court  may 
draw  the  proper  legal  conclusions  without  sending  the  report 
back  for  correction.®^  Thus,  an  error  as  to  the  extent  of  the 
interests  of  infants  may  be  corrected.^ 

€.  Form  of  affidavit  for  appointment  of  referee  on  default. 

(Title.) 
(Venue.) 

,  being  duly  sworn,  deposes  and  says  that  he 

is  the  attorney  for  the  plaintiff  in  the  above  entitled  action ;  that  this 
action  is  brought  for  the  partition  of  the  premises  described  in  the 
complaint  or  for  a  sale  of  such  premises  if  an  actual  partition  cannot 
be  had  without  great  prejudice  to  the  parties. 

That  this  action  was  commenced  by  the  service  of  the  summons  and 
complaint  {or  summons  and  notice  of  action)  upon  the  defendants 
herein ;  and  that  more  than  twenty  days  have  expired  since  such  ser- 
vice became  complete,  as  appears  by  the  proofs  of  service  hereto 
annexed;  and  that  none  of  such  defendants  have  appeared  or  an- 
swered. //  some  of  the  defendants  have  appeared  but  have  not  an- 
swered the  facts  as  such  appearances  should  he  set  forth.  The  facts 
should  also  be  stated  as  to  the  service  of  process  on  and  the  appear- 
ances of  infants,  absentees  and  unknown  owners. 

That  a  notice  of  pendency  of  this  action,  containing  the  names  of 
the  parties,  the  object  of  the  action  and  a  description  of  the  property 
affected,  together  with  the  summons  and  complaint  in  this  action,  were 

duly  filed  in  the County  Clerk's  Office  on  the 

day  of ,  19 . . . 

That  no  previous  application,  etc. 


(Signature.) 
(Jurat.) 


7.  Form  of  order  of  reference  on  default. 

(Title.)  (Caption.) 

On  filing  due  proof  of  the  personal  service  of  the  summons  and 
complaint  (or  summons  and  notice  of  object  of  the  action)  in  this  ac- 
tion on  the  defendants ;  and  of  the  filing  of  a  notice  of  the  pendency 

of  the  action  in  the  County  Clerk's  Office  more  than 

twenty  days  since ;  and  on  reading  and  filing  the  affidavit  of , 

attorney  for  the  plaintiff,  verified  on  the day  of , 

19 . .  ;  and  it  appearing  hj  said  affidavits  that  the  defendants  are  all 
in  default,  none  having  appeared  or  answered,  and  that  none  of  the 

98.  Carpenter    v.    Schennerhorn,    2  99.  Austin  v.  Aheame,  61  N.  Y.  6. 

Barb.  Oh.  314.  1.  Safford  v.  Safford,  7  Paige,  259. 


2648  PARTITION. 

defendants  are  infants  or  absentees.  {If  any  are  infants  or  absentees, 
or  if  some  of  the  defendants  have  appeared,  recite  the  facts. ) 

Now,  on  motion  of ,  attorney  for  the  plaintiff,  no  one 

appearing  in  opposition  thereto ; 

It  is  ordered^  that ,  of ,  N.  Y.,  a  coun- 
selor of  this  court,  be  and  he  hereby  is  appointed  referee  in  the  above 
entitled  action,  to  ascertain  the  rights,  shares  and  interests  of  the 
several  parties  to  this  action  in  the  property  described  in  the  com- 
plaint and  of  which  a  partition  is  sought,  and  an  abstract  of  the  con- 
veyances by  which  the  same  are  held,  and  to  take  proof  of  the  plain- 
tiff's title  and  interest  in  said  premises  and  of  the  several  matters  set 
forth  in  the  complaint,  ,and  to  report  whether  the  property,  or  any 
part  thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
had  without  great  prejudice  to  the  owners;  and,  if  he  arrives  at  the 
conclusion  that  a  sale  of  the  property,  or  any  part  thereof  is  neces- 
sary, then  that  he  ascertain  whether  there  is  any  creditor,  not  a  party, 
who  has  a  lien  upon  the  imdivided  share  or  interest. of  any  party. 

8.  Form  of  referee's  report  as  to  title,  etc. 

(Title.) 

I, ,  the  referee  duly  appointed  in  this  action  by  order 

of  the  court  made  and  entered  herein  on  the day , 

19 . . ,  do  hereby  respectfully  report : 

That  after  taking  my  oath  of  office  as  referee,  I  proceeded  to  a  hear- 
ing of  the  matters  referred  to  me,  on  the day  of , 

19 . . ,  being  then  attended  by ,  attorney  for  the  plain- 
tiff and  (recite  other  appearances). 

That  I  have  ascertained  the  rights,  shares,  and  interests  of  the 
several  parties  in  the  property  sought  to  be  partitioned  in  this  action 
as  follows: 

{Recite  the  shares  and  interests  of  the  parties.)  And  I  do  further 
report  that  the  premises  are  so  situated  that  an  actual  partition  there- 
of cannot  be  had  without  great  prejudice  to  the  owners  thereof,  for 
the  reasons  that  {insert  the  reasons).  {If  partition  can  he  made,  so 
state.) 

I  do  further  report  that  I  took  proof  of  the  material  facts  in  the 
complaint  and  find  that  the  material  facts  therein  set  forth  are  true. 

That  the  following  is  an  abstract  of  the  conveyances  and  instru- 
ments by  which  the  premises  described  in  the  complaint  are  held. 
{Insert  abstract.) 

That  annexed  hereto  is  the  testimony  taken  by  me  on  said  hearing. 

(Signature), 

Referee. 
D.  Eeferenee  to  inquire  as  to  creditors. 

1.  Civil  Practice  Act,  §  1038.    Reference  to  inquire  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property  is  rendered  in 
an  action  for  partition,  the  court,  either  with  or  without  application  by  a 
party,  must  direct  a  reference  to  ascertain  whether  there  is  any  creditor  not  a 
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party  who  has  a  lien  on  the  undivided  ahare  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  discretion,  where  a 
party  produces  a  search  certified  by  the  clerk  or  by  the  derk  and  register,  as 
the  case  requires,  of  the  county  where  the  property  is  situated,  and  it  appears 
therefrom,  and  by  the  aflidavits,  if  any,  produced  therewith,  that  there  is  no 
such  outstanding  lien. 

2.  Civil  Practice  Act,  §  1039.    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  laat  section,  the  referee 
must  cause  a  notice  to  be  published  once  in  each  week  for  six  succesaiTe 
weeks  in  such  newspaper  published  in  the  county  wherein  the  place  of  trial  is 
designated  as  shall  be  designated  by  the  court  directing  said  reference,  and 
also  in  a  newspaper  published  in  each  county  wherein  the  property  is  situated, 
requiring  each  person  not  a  party  to  the  action  who,  at  the  date  of  the  order, 
had  a  lien  upon  any  undivided  share  or  interest  in  the  property,  to  appear 
before  the  referee  at  a  specified  place  and  on  or  before  a  specified  day  to  prove 
his  Hen  and  the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court  with  all  convenient  speed  the  name  of  each 
creditor  whose  lien  is  satisfactorily  proved  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof  and  the  amount  due  or  to  beoome  due  thereupon. 

3.  Constmction  of  sections. 

Where  a  sale  of  the  premises  is  had  and  a  creditor  having 
a  lien  on  the  undivided  share  or  interest  of  a  party  is  not 
made  a  party  to  the  action,  the  procedure  outlined  in  the 
above  sections  must  be  followed  in  order  to  bar  the  rights  of 
such  creditor.^  The  provisions  for  the  reference  are  manda- 
tory, and  it  can  be  dispensed  with  only  by  order  of  the  court.' 
The  referee  has  not  the  power  to  dispense  with  the  statutory 
requirements.*  The  absence  of  a  direction  in  the  order  that 
the  referee  shall  publish  the  notice  specified  in  the  statute  is 
a  jurisdictional  defect  and  cannot  be  subsequently  remedied 
nunc  pro  twnc.^  If  no  reference  is  had  or  if  the  proper  notice 
is  not  published,  and  the  creditor  does  not  in  some  manner 
waive  his  rights,  the  purchaser's  title  is  vulnerable.  But  the 
purchaser  is  not  justified  in  refusing  to  complete  his  purchase 

8.  Lowe  v.  Leary,  184  App.  Div.  421,  Number  of  new8i>apeiTs. — Where  the 

171  N.  Y.  Supp.  637.  property  is  located  in  the  county  desig- 

Compare,  Noble  v.  Cromwell,  3  Abb.  nated  as  the  place  of  trial,  it  is  not 

Ct.  App.  Dec.  382,  27  How.  Pr.  289.  necessary   to   advertise   in   more   than 

3.  Lippert  v.  G-ates,  74  Misc.  36,  133  one  newspaper.  Connor  v.  Connor,  20 
N.  Y.  Supp.  733;  Wilde  v.  Jenkins,  4  Civ.  Proc.  308,  13  N.  Y.  Supp.  402,  36 
Paige,  481.  St.  Eep.  823. 

4.  Lippert  v.  Gates,  74  Misc.  36,  133  5.  CGrady  v.  O'Grady,  55  Hun,  40, 
N.  Y.  Supp.  733.  28  St.  Rep.  903,  8  N.  Y.  Supp.  278. 
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merely  because  the  procedure  was  not  followed;  lie  must 
further  show  that  by  reason  of  the  defect  the  rights  of  a  lienor 
have  not  been  precluded.^  And,  if  all  of  the  lienors  appear 
before  the  referee  and  present  their  claims  for  determination, 
the  purchaser  cannot  raise  questions  as  to  the  efficiency  of  the 
notice.'' 

The  referee  has  authority  to  pass  upon  the  validity  of  a 
lien  presented  to  him.^  Before  the  adoption  of  the  Code  of 
Civil  Procedure,  it  as  held  that  the  referee  had  the  power  to 
pass  on  the  validity  of  a  mortgage  upon  an  undivided  share 
claimed  by  one  of  the  parties,  although  the  question  was  not 
raised  by  any  formal  issue  in  the  pleadings.' 

4.  Form  of  order  of  reference  to  inquire  as  to  creditors. 

(Title.)  [(Caption.) 

An  application  having  been  made  by  the  plaintiff  in  the  above  en- 
titled action  for  an  interlocutory  judgment  directing  the  sale  of  the 
property  described  in  the  complaint  in  this  action  of  partition;  and 
the  plaintiff  not  having  produced  a  search  certified  by  the  clerk  {or 
register  in  some  counties)  of  the  county  where  the  property  is  situ- 
ated, or  affidavits,  showing  that  there  is  no  outstanding  lien  on  the 
undivided  share  or  interest  of  any  party  to  this  action ; 

Now,  therefore,  on  motion  of ,  attorney  for  the  plain- 
tiff, no  one  appearing  in  opposition  thereto, 

It  is  ordered,  that  pursuant  to  the  provisions  of  sections  1038  and 

1039  of  the  Civil  Practice  Act,   ,  of   ,  a 

counselor  of  this  court,  be  and  he  hereby  is,  appointed  a  referee  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a  lien 
on  the  undivided  share  or  interest  of  any  party  to  this  action. 

It  is  further  ordered,  that  such  referee  cause  a  notice  to  be  pub- 
lished, one  in  each  week  for  six  successive  weeks  in ,  a 

newspaper  published  at ,  in  the  county  of , 

N.  Y.,  (if  the  provertu,  or  any  part,  is  located  in  a  county  other  than 

6.  Hall  V.  Partridge,  10  How.  Pr.  assignment  thereof  to  himself;  and  the 
188.                                                  •  master,  in  consequence  of  a  mistake  in 

7.  Doremus  v.  Doremus,  66  Hun,  drawing  the  assignment,  by  which  a 
111,  49  St.  Rep.  800,  21  N.  Y.  Supp.  13.  cancelled  judgment  was  described,  in- 

8.  Dunham  v.  Minard,  4  Paige,  441.  stead  of  the  true  one,  reports  against 
Proof  of  lien  after  expiration  of  the  validity  of  the  lien;  and  such  mis- 
time.— ^Where  upon  an  order  of  refer-  take  in  the  assignment  is  not  dis- 
ence  to  a  master,  in  a  partition  suit,  covered  until  after  the  time  for  prov- 
to  ascertain  and  report  the  liens  upon  ing  liens  has  expired,  the  court  will  al- 
the  undivided  shares  of  the  several  low  the  creditor  to  come  in  and  prove 
parties,  the  assignee  of  a  judgment  the  true  judgment,  upon  terms.  Hor- 
which  is  a  lien  upon  the  share  of  one  ton  v.  Buskirk,  1  Barb.  421. 

of  the  parties  produces  before  the  mas-  9.  Halsted  v.  Halsted,  55  N.  Y.  442. 

ter  the  record  of  his  judgment,  and  the 
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designated  as  the  place  of  trial,  the  notice  should  ie  puhlished  in  such 
counties  also),  such  county  being  the  county  where  the  place  of  trial 
of  this  action  is  designated,  requiring  each  person,  not  a  party  to  this 
action,  who  at  the  date  of  this  order,  has  a  lien  upon  any  undivided 
share  or  interest  in  the  property,  to  appear  before  such  referee,  at  a 
place  specified  in  such  notice,  and  on  or  before  a  day  specified  in  such 
notice,  to  prove  his  lien,  and  the  true  amount  due  or  to  become  due 
to  him  by  reason  thereof. 

It  is  fuethee  directed,  that  the  said  referee  report  to  the  court 
with  all  convenient  speed,  the  name  of  each  creditor,  whose  lien  is 
satisfactorily  proved  before  him,  the  nature  and  extent  of  the  lien, 
the  date  thereof,  and  the  amount  due  or  to  become  due  thereupon. 

5.  Form  of  notice  to  creditors  to  present  liens  to  referee. 

(Title.) 

To  all  persons  having  liens  on  the  undivided  share  or  interest  of  any 
party  in  the  above  entitled  action : 

You  will  please  take  notice,  that  the  underagned,  a  referee  duly 

appointed  by  order  of  this  court  made  the day  of , 

19 . . ,  to  ascertain  whether  there  is  any  creditor,  not  a  party,  who 
has  a  lien  on  the  undivided  share  or  interest  of  any  party,  requires 
each  person,  not  a  party  to  the  action,  who  at  the  date  mentioned 
above,  had  a  lien  upon  any  undivided  share  or  interest  in  the  prop- 
erty described  below,  to  appear  before  the  undersigned,  at , 

on  or  before  the day  of ,  19 . . ,  and  then 

and  there  to  prove  his  lien,  and  the  true  amount  due  or  to  become  due 
to  him  by  reason  thereof. 

That  the  premises  in  question  are  described  in  the  complaint  in 
this  action  as  follows:     (Insert  description.) 


(Signature), 
Referee. 

6.  Form  of  report  of  referee  as  to  creditors. 

[(Title.) 

I,  ,  the  referee  appointed  by  order  of  this  court  on 

the day  of ,  19 . . ,  pursuant  to  the  provi- 
sions of  sections  1038  and  1039  of  the  Civil  Practice  Act,  to  ascertain 
whether  there  is  any  creditor,  not  a  party,  who  has  a  lien  on  the  un- 
divided share  or  interest  of  any  party,  do  hereby  respectfully  report 
as  follows: 

That,  in  pursuance  of  said  order,  I  caused  a  notice,  a  copy  of  which 

is  hereto  attached,  to  be  published  in  ,  the  newspaper 

mentioned  in  said  order,  once  in  each  week  for  six  successive  weeks, 
as  appears  by  the  affidavit  of  the  publication  hereto  annexed,  requir- 
ing each  person,  not  a  party  to  the  action,  who  at  the  date  of  said 
order,  had  a  lien  upon  any  undivided  share  or  interest  in  the  property, 

to  appear  before  me  at  — ,  on  or  before  the 

day  of ,  19 . . ,  to  prove  his  lien,  and  the  true  amount  due 

or  to  become  due  to  him  by  reason  thereof. 
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And  I  do  further  report,  that  in  pursuance  of  such  notice,  the  fol- 
lowing named  persons,  not  parties  to  the  action,  satisfactorily  proved 
before  me  the  following  liesns  upon  undivided  shares  or  interests  of 
parties : 

(State  name  of  creditor;  nattire  and  extent  of  lien,  name  of  party 
charged  against,  date  of  lien,  and  the  amount  due  or  to  become  due 
thereon.) 

(If  no  liens  are  proved,  state  such  fact.  If  liens  are  claimed  but 
not  satisfactorily  proved,  state  proceedings  relative  to  same  and  coMse 
of  rejection.) 

That  annexed  hereto  is  the  testimony  taken  before  me  in  proof  of 
such  liens. 


(Signature), 
Referee. 
{Annex  to  report,  the  notice,  proof  of  publication  of  notice,  and 
the  testimony  taken.) 

AltTICLE  IX. 
mXERLOCUTORY   JUDGMENT. 

A.  Civil  Practice  Act,  §  1024.    Interlocutory  judgment. 

The  interlocutory  judgment  must  declare  what  is  the  right,  share  or  interest 
of  each  party  in  the  property,  as  far  as  the  same  has  been  ascertained,  and  must 
determine  the  rights  of  the  parties  therein.  Where  it  is  found  by  the  verdict, 
report  or  decision,  or  where  it  appears  to  the  court  upon  an  application  for 
judgment  in  favor  of  the  plaintifF,  that  the  property  or  any  part  thereof  is  so 
circumstanced  that  a  partition  thereof  cannot  be  made  without  great  prejudice 
to  the  owners,  the  interlocutory  judgment,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  must  direct  that  the  property  or  the  part  thereof  which  is 
so  circumstanced  be  sold  at  public  auction.  Otherwise,  an  interlocutory  judg- 
ment in  favor  of  the  plaintiff  must  direct  that  the  partition  be  made  between 
the  parties  according  to  their  respective  rights,  shares  and  interesis  and  must 
designate  three  reputable  and  disinterested  freeholders  as  commissioners  to  make 
the  partition  so  directed.l* 

B.  CoBtents  of  judgment. 

Numerous  sections  of  the  Civil  Practice  Act  provide  for  the 
contents  of  the  interlocutory  judgment,  as  when  a  partial  par- 
tition is  had;^  or  when  two  or  more  parties  desire  to  enjoy 
their  shares  in  common.^    If  a  sale  is  ordered,  the  interlocu- 

10.  Unknown  owners. — While  the  in-  scendants  of  a  deceased  person.   Hyatt 

terest  of  each  owner  should  be  stated  v.  Pugsley,  23  Barb.  285;  modified  on 

in  the  judgment,  there  is  no  objection  other  grounds,  33  Barb.  373. 

to   a    statement   that   certain   definite  11.  See,    infra,    Art.    X-G.      Partial 

portions  belong  collectively  to  owners  partition  authorized, 

who  are  unknown,  and  they  may  be  d»-  12.  See,  infra.  Art.  X-H.    Shores  set 

scribed    in   general   terms    as   the   de-  off  in  common. 
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tory  judgment  appoints  a  referee  to  make  the  sale  and  directs 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of 
the  purchase  money .^^  The  referee  appointed  to  sell  shall  in 
all  cases  be  appointed  by  the  court."  And  in  case  of  a  sale, 
the  judgment  contains  provisions  for  the  protection  of  un- 
known owners,^  and  persons  having  liens  on  the  share  or 
interest  of  any  of  the  parties.^® 

C.  Final  nature  of. 

Although  the  judgment  which  is  entered  on  the  verdict  of 
the  jury,  the  report  of  the  referee  or  the  decision  of  the  court 
is  termed  "interlocutory,"  it  is  "final"  in  many  respects. 
As  to  persons  who  claim  an  interest  in  the  property  but,  whose 
claims  are  adversely  adjudicated,  it  is  clearly  final."  An 
error  or  omission  in  the  judgment  may  be  corrected,  mmc  pro 
time,  under  similar  circumstances  that  other  classes  of  judg- 
ments are  subject  to  correction.^*  But,  if  the  decision  is 
erroneous,  even  as  to  those  persons  found  to  have  an 
interest  in  the  property,  the  remedy  is  an  appeal.  As 
to  the  questions  determined  thereby,  the  judgment  is  res 
adjvdicata,^  and  is  conclusive  until  reversed  on  appeal.^  It 
will  not  be  amended  so  as  to  change  the  decision  on  which  the 
original  judgment  was  based.^    Even  a  modification  so  as  to 

13.  Civil  Practice  Act,  §  1056.  Terwilliger,  96  App.  Div.  35,  88  N.  Y. 

14.  Rules    of    Civil    Practice,    Rule      Snpp.  526. 

260.  19.  Adams  v.  Bristol,  126  App.  Div. 

16.  Civil  Practice  Act,  §  1055.  660,    111    N.   Y.   Supp.   231;    affirmed 

16.  See,    infra.    Art.    XII-C.      Pro-  without  opinion,  196  N.  Y.  510;  Boy- 
tection  of  lienois.  Ian  v.  George,  133  App.  Div.  514,  117 

17.  Brown  v.  Feek,  204  N.  Y.  238,  N.  Y.  Supp.  573. 

97  N.  E.  526;   Albany  Hospital  v.  Al-  20.  Smith   v.    Smith,   40    App.    Div. 

bany  Guardian  See.  214  N.  Y.  435,  251,    57    N.    Y.    Supp.    1122,    29    Civ. 

18.  Smith  V.   Sndth,  121   App.  Div.  Proc.  R.  282;  Smith  v.  Smith,  121  App. 
480,  106  N.  Y.  Supp.  137.  Div.  480,  106  N.  Y.  Supp.  137;  Boylan 

Sale  free  from  debts  of  decedent. —  v.  George,  133  App.  Div.  514,  117  N. 

Where  the  judgment  fails  to  contain  Y.   Supp.   573;    Hobart  v.  Hobart,  58 

the    provision    mentioned    in    section  Barb.    296;    Taggart    v.    Hurlbut,    66 

1044  of  the  Practice  Act  to  the  effect  Barb.  553. 

that  the  sale  shall  be  free  from  the  21.  Smith  v.  Trustees  of  Brook- 
debts  of  a  decedent,  but  the  property  is  haven,  36  App.  Div.  386,  55  N.  Y. 
actually  sold  free  from  such  debts,  the  Supp.  370;  Smith  v.  Smith,  121  App. 
Court  has  power  to  amend  the  inter-  Div.  480,  106  N.  Y.  Supp.  137;  Beer  v. 
locutory  judgment  nunc  pro  tunc  by  Orthaus,  125  App.  Div.  574,  109  N.  Y. 
inserting  such  a  direction.    Palmer  v.  Supp.  997. 
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permit  an  award  of  costs  to  the  defendants  has  been  denied.^^ 
And,  if  the  interlocutory  judgment  determines  the  accounts 
between  the  parties  for  rents  and  profits  derived  from  the 
premises,  the  decision  is  final  until  reversed.^^  On  the  appli- 
cation for  the  final  judgment,  the  questions  determined  by  the 
interlocutory  judgment  are  not  reopened,  and  the  court  does 
not  at  that  stage  in  the  action  make  a  different  decision  as  to 
the  interests  of  the  parties  in  the  premises.^* 

D.  Form  of  interlocutory  judgment  of  sale. 

(Title.)  (Caption.) 

On  reading  and  filing  the  report,  dated  the  day  of 

,  19 . . ,  of  ,  duly  appointed  as  referee  in 

the  above  entitled  action  under  order  of  this  court,  dated  the 

day  of ,  19 . . .    (//  the  judgment  is  entered  on  verdict  of 

a  jury  or  decision  of  court,  recitals  should  ie  according  to  situation) 
and  it  appearing  that  due  notice  of  this  application  has  been  given 

to  the  parties  who  appeared  herein,  and  to  ,  guardian 

ad  litem  for  the  infant  defendant  ,  who  has  appeared 

herein  and  put  in  the  usual  general  answer  for  such  defendant ; 

Now,  on  motion  of  ,  attorney  for  the  plaintiff,  it  is 

ordered  that  said  report  be,  and  the  same  hereby  is,  confirmed. 

It  is  ordered,  adjudged  and  decreed  that  the  respective  rights, 
shares  and  interests  of  the  parties  to  this  suit  in  the  property  men- 
tioned and  described  in  the  complaint,  so  far  as  the  same  have  been 
ascertained,  are  as  follows,  to  wit :  {State  the  interests  of  the  several 
parties.) 

And  it  having  been  found  by  the  said  report  that  the  said  property 
is  so  circumstanced  that  a  partition  thereof  cannot  be  had  without 
great  prejudice  to  the  owners  thereof,  it  is 

Ordered,  adjudged  and  decreed  that  the  said  property  mentioned 
and  described  in  the  complaint  herein,  to  wit :  (Insert  description  of 
property.) 

And  all  the  estate,  right,  title  and  interest  of  the  parties  to  the 
suit  herein,  whether  present  or  future,  vested  or  contingent,  of  dower, 
curtesy  or  otherwise,  and  all  the  rights  to  which  any  other  person 
might  hereafter  become  entitled  in  said  premises,  be  sold  at  public 
auction  in  the  county  of ,  where  said  premises  are  situ- 
ated, by  and  under  the  direction  of ,  who  is  hereby  ap- 
pointed referee  for  the  purpose  of  making  such  sale;  and  the  said 
referee  shaU  give  previous  notice  of  the  time  and  place  of  the  sale  of 
said  property  according  to  the  course  and  practice  of  this  court. 

22.  Smith  v.  Smith,  121  App.  Div.  24.  Smith  v.  Smith,  121  App.  Div. 
480,  106  N.  Y.  Supp.  137.  480,   106  N.  Y.  Supp.   137;    Boylan  v. 

23.  Adams  v.  Bristol,  126  App.  Div.  George,  133  App.  Div.  514,  117  N.  Y. 
660,  111  N.  Y.  Supp.  231;  affirmed  Supp.  573;  Hobart  v.  Hobart,  58  Barb. 
without  opinion,  196  N.  Y.  510;   Tag-  296. 

gart  V.  Hurlburt,  66  Barb.  553. 
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That  the  terms  of  the  said  sale  shall  be  cash  (or  terms  of  credit  mwy 
he  inserted  in  the  order) ;  and  the  plaintiff  or  any  of  the  defendants 
may  be  a  purchaser  of  the  property. 

(//  the  action  is  brought  within  three  years  of  the  issuance  of  let- 
ters on  the  estate  of  deceased.)  And  it  is  ordered  that  the  said  premises 

be  sold  free  from  the  lien  of  every  debt  of ,  deceased, 

except  debts  which  were  a  lien  upon  the  premises  before  the  death  of 
such  decedent. 

{In  case  of  liens  against  the  interest  of  a  party.)  And  it  appear- 
ing by  the  report  of , . . ,  the  referee  diily  appointed  in  this 

action  to  inquire  as  to  creditors  under  section  1038  of  the  Civil  Prac- 
tice Act,  that,  on  the  date  of  the  issuance  of  the  order  appointing 

such  referee,  one ,  • ,  of ,  had  a  lien  upon  the 

share  of  one  of  the  parties  to  this  action,  on  which 

there  was  then  due  the  sum  of  $ . . . , ,  it  is  ordered  and 

directed  that  the  referee  herein  appointed  to  sell  the  premises  pay 
into  court  the  portion  of  the  money  arising  from  the  sale  of  the  share 
or  interest  of  said  party,  after  deducting  the  costs  and  expenses  for 
which  it  is  liable. 

And  it  is  further  ordered  that  the  said  referee  immediately  after 
completing  such  sale,  file  with  the  clerk  of  this  court  his  report  there- 
of under  oath,  containing  a  description  of  the  property  sold,  the  name 
of  the  purchaser  thereof,  and  the  price  at  which  it  was  sold. 

£.  Form  of  interlocutory  judgment  for  actual  partition. 

(Title.)  (Caption.) 

On  reading  and  filing  the  report,  dated  the  , day  of 

,  19 . . ,  of ,  duly  appointed  as  referee  in  the 

above  entitled  action  under  order  of  this  court  dated  the 

day  of ,  19 . . .     (If  the  judgment  is  entered  on  verdict 

of  a  jury  or  decision  of  the  court,  the  recitals  should  be  according  to 
the  situation.)    And  it  appearing  that  due  notice  of  this  application 

has  been  given  to  the  parties  who  appeared  herein,  and  to , 

guardian  ad  litem  for  the  infant  defendant ,  who  has 

appeared  herein  and  put  in  the  usual  general  answer  for  such  defend- 
ant ;  and  it  appearing  that  an  actual  partition  of  the  premises  de- 
scribed in  the  complaint  can  be  made  without  prejudice  to  the  owners 
thereof ; 

Now,  therefore,  on  motion  of ,  attorney  for  the  plain- 
tiff, it  is 

Ordered  and  adjudged  that  partition  be  made  of  the  property  men- 
tioned and  described  in  the  complaint,  to  wit:  (insert  description) 
between  the  parties  entitled  thereto,  according  to  their  respective 
rights,  shares -and  interest  in  said  property,  which  said  rights,  shares 
and  interests  are  as  foUows,  so  far  as  the  same  have  been  ascertained, 
to  wit:    '(i8^e#  forth  the  interests  of  the  several  parties.)     And  it  is 

further  ordered,  that  of  ,  

of ,  and of ,  three  reputable 

and  disinterested  freeholders,  be  and  they  hereby  are  designated  as 
commissioners  to  make  such  partition. 
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(//  several  parties  desire  to  hold  in  common.)  And  it  appearing 
to  the  court  that  the  defendants and de- 
sire to  hold  their  shares  in  common  with  each  other,  it  is  hereby  or- 
dered that  partition  be  made  so  as  to  set  off  to  such  persons  their 
shares  of  the  property  above  described,  without  partition  as  between 
themselves,  to  be  held  by  them  in  common. 

And  it  is  further  ordered  that  all  parties  to  this  action  produce  to 
and  leave  with  the  said  commissioners,  for  such  time  as  the  commis- 
sioners shaU  deem  reasonable,  aU  deeds,  writings,  surveys  or  maps  re- 
lating to  the  premises  or  any  part  thereof. 

And  it  is  further  ordered,  that  if  the  said  commissioners  find  that 
partition  cannot  be  made  equal  between  the  parties,  according  to  their 
respective  rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  then  they  shall  report  the  amount  of  compensation  to  be  made 
by  the  parties  respectively  for  equality  of  partition;  but  they  shall 
not  report  that  compensation  be  made  by  a  party  who  is  unknown, 
or  whose  name  is  unknown,  nor  by  an  iiifant,  unless  it  appears  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his  interests 
will  be  promoted  thereby. 


ABTICLE  X. 
ACTUAL  PARTITION. 

A.  In  general. 

Up  to  the  time  of  the  entry  of  the  interlocutory  judgment, 
the  procedure  in  a  partition  action  is  almost  entirely  the  same, 
whether  the  premises  are  to  be  sold  and  the  proceeds  divided, 
or  whether  the  land  itself  is  to  be  divided  among  those  in- 
terested. But  the  interlocutory  judgment  directs  either  a 
«ale  or  an  actual  partition,  and  thereafter  the  procedure  fol- 
lows one  of  two  dissimilar  courses.  The  procedure  for  an 
actual  partition  is  to  be  followed  unless  such  a  partition  will 
cause  great  prejudice  to  the  owners.^ 

B.  Appointment  and  qnalification  of  commissioners. 

When  an  actual  partition  is  directed,  the  interlocutory  judg- 
ment designates  three  reputable  and  disinterested  freeholders 
as  commissioners  to  make  the  partition  so  directed.^  Before 
entering  upon  the  discharge  of  their  duties,  they  must  sub- 
scribe and  take  an  oath  to  the  effect  that  they  will  faithfully, 
honestly  and  impartially  discharge  the  trust  committed  to 
them.^'    A  commissioner  may  be  removed  by  the  court.    In 

25.  See,  infra,  Art.  H-C.    When  sale  26.  Civil  Practice  Act,  §   1024. 

may  be  ordered.  27.  Civil  Practice  Act,  §  126. 
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case  of  his  death,  resignation,  neglect  or  refusal  to  serve,  or 
removal,  another  person  may  be  appointed  in  his  stead.^* 

C.  Form  of  oath  of  commissioneis. 

(Title.) 
(Venue.) 

,  ,  and ,  the  eommissioners 

duly  appointed  by  an  interlocutory  judgment  made  amd  entered  herein 

on  the day  of ,  19 . . ,  to  make  partition  of 

the  property  described  in  said  judgment,  do  hereby  severally  swear, 
each  for  himseK,  that  he  will  faithfully,  honestly  and  impartially  dis- 
charge the  trust  committed  to  him  as  such  commissioner. 


(Signatures.) 
(Jurat.) 

D.  Meeting  of  commissioners. 

The  commissioners  are  "forthwith"  to  proceed  with  the 
partition.^ 

All  the  commissioners  must  meet  together  in  the  perform- 
ance of  any  of  their  duties,  but  the  acts  of  a  majority  so 
met  are  valid.^  Thus,  if  two  of  the  commissioners  meet 
without  the  aid  of  the  third  commissioner,  their  acts  will 
generally  be  without  force.*^  But  a  report  signed  by  only  two 
of  the  commissioners  is  not  necessarily  ineffective,  for  it  wUl 
be  presumed  that  aU  met  and  deliberated.  This  presump- 
tion is  especially  forceful  a  considerable  time  after  the 
partition  and  as  against  a  collateral  attack  on  the  judg- 
ment.^ If  the  report  is  not  signed  and  acknowledged  by  all 
of  the  commissioners,  the  reason  for  the  omission  should 
be  stated.^^  As  a  matter  of  propriety,  the  commissioners 
should  give  notice  of  their  meetings  to  the  interested  parties, 
though  the  Practice  Act  contains  no  express  provision  for 
such  notice.**  Indeed  the  necessity  of  a  notice  may  well  be 
implied,  for  the  decisions  of  the  commissioners  are  of  a  judi- 
cial nature  and  affect  the  substantial  rights  of  the  parties.^ 

28.  Civil  Practice  Act,  §  81.  33.  Underbill    v.    Jackson,    1    Barb. 

29.  Civil  Practice  Act,  §   1027.  Ch.  73. 

30.  Civil  Practice  Act,  §  1030.  34.  Raw  v.  Row,  4  How.  Pr.  133. 

31.  Schuyler  v.  Marsh,  37  Barb.  350.  35.  Doubleday  v.  Newton,  9  How.  Pr. 

32.  Cole  V.  Hall,  2  Hill,  625.  71. 
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E.  How  made. 

1.  Civil  Practice  Act,  §  1028.    Partition;  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the  property  into  dis- 
tinct parcels  and  allot  the  several  parcels  thereof  to  the  respective  parties,  quality 
and  quantity  being  relatively  considered,  according  to  the  respective  rights  and 
interests  of  the  parties  as  fixed  by  the  interlocutory  judgment.  They  must 
designate  the  several  parcels  by  posts,  stones  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  them  in  so 
doing.36 

2.  Civil  Practice  Act,  §  1029.  Partition,  where  there  is  a  particular 

estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a  part  thereof,  which 
has  not  been  admeasured,  or  has  an  estate  by  the  curtesy,  for  life  or  for  years  in 
an  undivided  share  of  the  property,  the  commissioners  may  allot,  to  that  party 
his  or  her  share  of  the  property  without  reference  to  the  duration  of  the  estate. 
They  may  make  partition  of  the  shares  so  allotted  to  that  party,  amon^ 
the  parties  who  are  entitled  to  the  remainder  or  reversion  thereof,  to  be  enjoyed 
by  them  upon  the  determination  of  the  particular  estate,  where,  in  the  opinion 
of  the  commissioners,  such  a  partition  can  be  made  without  prejudice  to  the 
rights  of  the  parties.37 

F.  Allowance  for  improvements  and  other  equities. 

Under  the  maxim  that  he  who  seeks  equity  must  do  equity, 
it  is  proper  to  divide  the  property  so  as  to  protect  the  equi- 
ties of  those  who  have  made  improvements  thereon  at  their 
own  expense.^^  But  one  who  takes  a  deed  of  a  specific  por- 
tion of  the  property  from  one  of  the  cotenants,  does  not 
acquire  an  equitable  right  to  have  such  specific  portion  set 
off  to  him.  The  commissioners,  no  douht,  can  consider  his 
deed  in  their  determination  of  the  matter,  but  he  is  not  en- 
titled to  the  specific  portion  as  a  matter  of  right.^^    If  a  fair 

36.  Destiuction  of  buildings. — The  — Where  there  was  an  outstanding  right 
commissioners  cannot  direct  a  partial  de-  of  dower  in  the  entire  premises,  it  was 
Btruetion  of  buildings  on  the  premises  held  that  partition  could  be  made  be- 
ia  order  that  an  equal  division  of  the  tween  the  tenants,  by  assigning  to  each 
property  may  be  made.  Vail  v.  Vail,  his  portion  of  lands  and  excepting 
53  Hun,  520,  23  St.  Bep.  574,  17  Civ.  from  each  Jiorition  one-third  thereof 
Proc.  38,  5  N.  Y.  Supp.  872.  for  the  outstanding  dower.     Bradshaw 

Mills  and  water  rights. — ^As  to  the  v.  Callaghan,  8  Johns.  558. 

actual  partition  of  mill  properties  and  33.  See,  supra,  Art.  VII.     Improve- 

the  regulation  of  the  water  rights,  see  ments  and  repairs. 

Smith  V.  Smith,   10  Paige,  470;   Hills  39.  Hunt   v.    Crowell,    2    Edm.    Sel. 

V.  Dey,  14  Wend.  204.  Cas.    385;    Esterbrook    v.    Savage,   21 

37.  Excepting  dower  from  each  parcel.  Hun,  145. 
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and  equal  partition  can  be  had  without  disturbing  the  grantee 
of  definite  parcel,  it  is  proper  to  make  the  partition  so  as 
not  to  disturb  bis  grant.*"  ^ 

G.  Civil  Practice  Act,  §  1025.    Partial  partitioa  authorized. 

Where  the  right,  share  and  interest  of  a  party  has  been  ascertained  and  de- 
termined, and  the  rights,  shares  or  interests  of  the  other  parties  as  between 
themselves  remain  unascertained  or  undetermined,  an  interlocutory  judgment  for 
a  partition,  entered  as  prescribed  i^  the  last  section,  must  direct  a  partition  as 
between  the  party  whose  share  has  been  so  determined  and  the  other  parties  to 
the  action.  Where  the  rights,  shares  and  interests  of  two  or  more  parties  have  been 
thus  ascertained  and  determined,  the  interlocutory  judgment  may  also  direct 
the  partition  among  them  of  a  part  of  the  property  proportionate  to  their  ag- 
gregate shares.  In  either  case,  the  court,  from  time  to  time,  as  the  other  rights, 
shares  and  interests  are  ascertained  and  determined,  may  render  an  interlocutory 
judgment  directing  the  partition,  in  like  manner,  of  the  remainder  of  the 
property.  Where  an  interlocutory  judgment  is  rendered  in  a  case  specified  in  this 
section,  the  court  may  direct  the  action  to  be  severed,  and  final  judgment  to  be 
rendered  with  respect  to  the  portion  of  the  property  set  apart  to  the  parties 
whose  rights,  shares  and  interests  are  determined,  leaving  the  action  to  proceed 
as  against  the  other  parties  with  respect  to  the  remainder  of  the  property ;  and  if 
necessary,  the  court  may  direct  that  one  of  those  parties  be  substituted  as 
plaintiff. 

H.  Shares  set  off  in  common. 

1.  Civil  Practice  Act,  §  1026.    Shares  may  be  set  off  in  common. 

Where  two  or  more  parties  to  an  action  for  partition  make  it  appear  to  the  court 
that  they  desire  to  enjoy  their  shares  in  common  with  each  other,  the  interlocutory 
judgment,  in  the  discretion  of  the  court,  may  direct  partition  to  be  so  made  as  to 
set  off  to  them  their  shares  of  the  real  property  partitioned,  without  partition  as 
between  themselves,  to  be  held  by  them  in  common. 
} 

2.  Effect  of  section. 

Unless  some  of  the  parties  indicate  their  desire  to  hold 
premises  jointly,  the  partition  should  be  complete,"  but  this 
section  authorizes  the  commissioners  to  set  off  the  interests 
of  several  parties  in  common,  when  such  parties  consent.*^ 

I.  Compensation  to  equalize  partition. 
1.  Civil  Practice  Act,  §  1073.    Compensation  to  equalize  partition. 

Where  it  appears  that  partition  cannot  be  made  equal  between  the  parties 
according  to  their  respective  rights  without  prejudice  to  the  rights  or  interests 

40.  Duel  v.  White,  15  Week.  Dig.  42.  Northrup  v.  Anderson,  8  How. 
372.  Pr.    351;    MeWhorter    v.    Gibson,    2 

41.  Handy   v.   Leavitt,   3   Edw.   Ch.  Wend.  443. 
229. 
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of  some  of  them,  the  final  judgment  may  award  compensation  to  be  made  by  one 
party  to  another  for  equality  of  partition.  But  compensation  cannot  be  so 
awarded  against  a  party  who  is  unknown  or  whose  name  is  unknown.  Nor 
can  it  be  awarded  against  an  infant  unless  it  appears  that  he  has  personal 
property  sufficient  to  pay  it  and  that  his  interests  will  be  promoted  thereby. 

2.  Power  to  award  compensation. 

This  power  of  awarding  compensation  for  inequality  in  an 
actual  partition  has  been  recognized  for  many  years/^  and, 
unless  there  is  an  infant  or  unknown  party,  is  a  material 
element  in  determining  whether  an  actual  partition  or  a 
sale  of  the  premises  shall  be  ordered."  The  power  must  be 
exercised  with  discretion,  and,  if  the  commissioners  should 
require  the  payment  of  a  sum  beyond  the  means  of  the  party 
on  whom  it  is  charged,  the  court  may  refuse  to  confirm  the 
report.*^ 

T.  Beport  of  commissioners. 

1.  Civil  Practice  Act,  §  1027.    Commissioners  to  make  partition  if  prac- 

ticable. 

The  commissioners  designated  by  the  interlocutory  judgment  must  forthwith 
proceed  to  make  partition  as  directed  by  such  judgment,  unless  it  appears  to 
them  or  a  majority  of  them  that  partition  thereof,  or  of  a  particular  lot,  tract 
or  other  portion  thereof,  cannot  be  made  without  great  prejudice  to  the 
owners ;  in  which  case,  they  must  make  a  written  report  of  that  fact  to  the  court. 

2.  Civil  Practice  Act,  §  1030.    Beport  of  commissioners. 

AH  the  commissioners  must  meet  together  in  the  performance  of  any  of  their 
duties,  but  the  acts  of  a  majority  so  met  are  valid.  They,  or  a  majortiy  of 
them,  must  make  a  full  report  of  their  proceedings,  under  their  hands,  specifying 
therein  the  manner  in  which  they  have  discharged  their  trust,  describing  the 
property  divided  and  the  share  or  interest  in  a  share  allotted  to  each  party, 
with  the  quantity,  courses  and  distances  or  other  particular  description  of  each 
share,  and  a  description  of  the  posts,  stones  or  other  monuments ;  and  specifying 
the  items  of  their  charges.  Their  report  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the  office 
of  the  clerk. 

3.  Civil  Practice  Act,  §  1032.    Confirming  or  setting  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and,  if  necessary,  may  appoint 
new  commissioners,  who  must  proceed  as  directed  in  this  article. 

43.  Eisner   v.    Curiel,   20   Misc.   245,  44.  See,    infra,    Art.    XI-C.      When 

45  N.  Y.  Supp.  1010;   Walter  v.  Wal-       sale  may  be  ordered. 
ter,  3  Abb.  N.  C.  12.  45.  Post  v.  Post,  65  Barb.  192. 
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4.  Weight  of  report. 

The  report  of  the  eommissioners  is  to  be  regarded  in  the 
light  of  a  verdict  of  a  jury  rendered  upon  a  trial  at  law, 
and  it  will  be  disturbed  or  interfered  with  by  the  Court  only 
upon  grounds  similar  to  those  on  which  a  verdict  would  be 
set  aside  and  a  new  trial  granted.*^  Moreover,  it  is  to  be 
considered  that  the  conmiissioners  have  acted  upon  a  per- 
sonal view  of  the  premises  and  upon  their  individual  knowl- 
edge of  its  value,  location  and  other  elements  entering  into 
the  partition.*'' 

5.  Form  of  report  of  commissioners  making  partition. 

KTitle.) 

To  the  Supreme  Court  of  the  State  of  New  York  (or  other  court,  as 
the  case  may  be) : 

We,  the  undersigned,  commissioners  duly  appointed  by  an  inter- 
locutory judgment,  made  in  the  above  entitled  action  and  duly  entered 

in  the County  Clerk's  Office  on  the day 

of ,  19 . . ,  to  make  partition  of  certain  premises  in  said 

judgment  described,  do  hereby  submit  the  following  as  our  report : 

That  on  the day  of ,  19 . . ,  before  enter- 
ing upon  the  execution  of  our  duties,  we  did  subscribe  and  take  an 
oath,  as  prescribed  by  section  126  of  the  Civil  Practice  Act,  to  the 
effect  that  each  of  us  would  faithfully,  honestly  and  impartially  dis- 
charge the  trust  committed  to  him ;  and  we  did  on  that  day  before  en- 
tering upon  the  execution  of  our  duties,  file  such  oath  in  the  office  of 
the  County  Clerk. 

That,  after  filing  such  oath,  we  carefully  examined  the  premises 
described  in  said  judgment,  and  caused  them  to  be  surveyed,  and  have 
made  partition  thereof  between  the  said  parties  according  to  their 
respective  rights  and  interests  therein,  as  the  same  have  been  ascer- 
tained, declared  and  determined  by  the  said  court,  as  f oUows : 

(Insert  the  manner  of  division  and  the  parcel  set  off  to  each  one, 
with  a  particular  description  thereof.) 

(In  case  compensation  is  awarded  for  inequality.)  And  it  appear- 
ing to  us  that  partition  cannot  be  made  equal  between  the  parties, 
according  to  their  respective  rights,  without  prejudice  to  the  rights 
or  interests  of  some  of  the  parties,  and  that  the  payments  hereinafter 
named  are  necessary  to  produce  such  equality,  we  have  awarded  com- 
pensation between  the  parties  as  follows: 

(State  the  payments  to  ie  made  hettoeen  the  parties.) 

We  do  further  report  that  the  following  are  the  items  of  our  charges 
for  services  and  expenses  attending  the  said  .partition. 

(Insert  items.) 

46.  Livingston   v.   Clarkson,  4  Edw.  47.  Livingston   v.  Clarkson,   4  Edw. 

Ch.  596.  Ch.  596. 
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In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 

the day  of 19... 

(L.  S.) 

(L.S.) 

(L.  S.) 

(Acknowledgment. ) 

6.  Form  of  report  of  commissioners  that  sale  is  necessary. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York  {or  other  court,  as 
the  case  may  ie) : 

"We,  the  undersigned,  commissioners  duly  appointed  by  an  inter- 
locutory judgment,  made  in  the  above  entitled  action  and  duly  entered 

in  the County  Clerk's  Office  on  the day 

of ,  19 . . ,  to  make  partition  of  certain  premises  in  said 

judgment  described,  do  hereby  submit  the  following  as  our  report : 

That  on  the day  of ,  19 . . ,  before  enter- 
ing upon  the  execution  of  our  duties,  we  did  subscribe  and  take  an 
oath,  as  prescribed  by  section  126  of  the  Civil  Practice  Act,  to  the 
effect  that  each  of  us  would  faithfully,  honestly  and  impartially  dis- 
charge the  trust  reposed  in  him ;  and  we  did  on  that  day  before  enter- 
ing upon  the  execution  of  our  duties,  file  such  oath  on  the  office  of 
the County  Clerk. 

That,  after  filing  such  oath,  we  carefully  examined  the  premises 
described  in  said  judgment,  and  it  appears  to  us  that  said  premises 
(or  a  parcel  thereof  described  as  follows)  :  are  so  circumstanced  that 
a  partition  thereof  cannot  be  made  without  great  prejudice  to  the 
owners  thereof,  for  the  following  reasons:     (Insert  reasons.) 

We  do  further  report  that  the  following  are  the  items  of  our  charges 
for  services  and  expenses  attending  said  partition.     (Add  items.) 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 

the day  of ,  19 . . . 

(L.  S.) 

(L.  S.) 

(L.S.) 

(Acknowledgment. ) 

7.  Form  of  order  on  report  of  commissioners  that  sale  is  necessary. 

(Title.)  (Caption.) 

On  reading  and  filing  the  duly  signed  and  acknowledged  report 
of , and ,  commissioners  ap- 
pointed by  interlocutory  judgment  of  this  court  to  make  partition  of 
premises  described  in  said  judgment,  which  said  report  is  dated  the 

•  •  •  • day  of  . . '. ,  19 . . ,  and  from  which  it  appears 

that  the  property  described  in  said  judgment  (or  a  part  described  in 
said  report  as  follows)  -.  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners  thereof;  and 
due  notice  of  this  motion  having  been  given  to  the  guardian  ad  litem 
for  the  infant  defendants  and  the  attorneys  for  the  other  parties  who 
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have  appeared  in  this  action;  and  the  court  being  satisfied  that  said 
report  is  just  and  correct; 

Now,   therefore,   on   motion   of ,    attorney   for   the 

plaintiff, 

It  is  ordered,  that  the  said  interlocutory  judgment  be,  and  the  same 
hereby  is,  modified  so  as  to  provide  for  the  sale  of  the  said  property,  in 

the  manner  and  upon  the  notice  required  by  law,  by , 

who  is  hereby  appointed  a  referee  for  such  purpose.  {Or  the  sale 
may  he  directed  to  he  made  hy  the  sheriff.) 

{Add  directions  as  to  the  credit  allowed  to  purchasers,  and  other 
matters  required  hy  an  interlocutory  judgment  for  sale.) 


ARTICLE  XI. 
SALE  OF  PROPERTY. 

A.  Civil  Practice  Act,  §  1037.    Sale  of  property;  when  directed. 

If  the  commissioners  or  a  majority  of  them  report  that  the  property,  or  a 
particular  lot,  tract  or  other  portion  thereof  is  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners  thereof,  the  court, 
if  it  is  satisfied  that  the  report  is  just  and  correct,  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  may  modify  the  interlocutory  judgment 
or  render  a  supplemental  interlocutory  judgment  reciting  the  facts  and  directing 
that  the  property  or  the  distinct  parcel  thereof  so  circumstanced  be  sold. 

B.  Civil  Practice  Act,  §  1044.    When  land  to  be  sold  free  from  dece- 
dent's debts. 

Where  the  interlocutory  judgment  directs  a  sale  of  the  premises  sought  to  be 
partitioned  or  of  some  part  thereof,  the  judgment,  in  the  discretion  of  the 
court,  may  direct  that  the  premises  so  sold  shall  be  free  from  the  lien  of  every 
debt  of  any  such  decedent,  except  debts  which  were  a  lien  upon  the  premises 
before  the  death  of  such  decedent. 

C.  When  sale  may  be  ordered. 

The  law  contemplates  that  there  shall  be  an  actual  partition 
of  the  premises  through  the  aid  of  three  commissioners,  ex- 
cept when  such  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners.^'    But  where  it  is  found,  by  the 

48.  Civil  Practice  Act,  §.  1012;  Hor-  without     opinion,     113    N.     Y.    666; 

ton  V.  McCoy,  47  N.  Y.  21 ;  Chittenden  Tucker  v.  Tucker,  19  Wend.  226.    "  A 

V.  Gates,  18  App.  Div.  169,  45  N.  Y.  sale  is  not  the  primary  object  of  pro- 

Supp.   768;   Walter  v.  Walter,  3  Abb.  ceedlngs  in   partition.     The  power  to 

N.    C.    12;    Van   Arsdale   v.   Drake,    2  sell  is  incidental,  and  can  be  exercised 

Barb,  599;  Stephenson  v.  Cotter,  5  N.  only  when  partition  is  impracticable." 

Y.  Supp.  749,  23  St.  Rep.  74;  Smith  v.  Horton  v.  McCoy,  47  N.  Y.  21. 

Smith,    10  Jaige,    470;    Underbill    v.  -.'"Great      prejudice."— " The      words 

Underbill,    4    St.    Rep.    858;    affirmed  great  prejudice  as  used  in  the  statute 


2664  PABTinoN. 

verdict,  report,  or  decision,  or  where  it  appears  to  the  court, 
upon  an  application  for  judgment  in  favor  of  the  plaintiff, 
that  the  property,  or  any  part  thereof,  is  so  circumstanced 
that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners,  the  interlocutory  judgment  directs  that 
the  property,  or  the  part  thereof  which  is  so  circumstanced,  be 
sold  at  public  auction/'  If  part  of  the  property  can  be 
divided  without  prejudice  it  should  be  so  divided,  although 
the  balance  must  be  sold.**  And,  if  one  of  the  defendants  is 
willing  to  accept  a  distinct  parcel  for  his  share,  and  it  appears 
that  its  value  is  less  than  his  proportionate  share,  and  he  is 
unable  to  purchase  any  of  the  property,  the  court  may  award 
the  parcel  to  him,  although  a  sale  of  the  other  parcels  is 
required.^^ 

Whether  the  lands  are  circumstanced  so  that  a  sale  can 
be  ordered  is  frequently  a  question  of  fact,^^  and  the  decision 
of  the  question  will  not  ordinarily  be  reviewed  by  the  Court 
of  Appeals.^  It  is  largely  a  matter  of  discretion  with  the 
court  of  original  jurisdiction  whether  it  will  direct  a  sale  or  an 
actual  partition  and  unless  the  error  is  clear,  an  appellate 
court  will  not  interfere.^  If  the  court  errs  in  directing  a 
sale,  the  only  remedy  is  by  an  appeal  properly  taken.^^  The 
provision  of  section  1073,  which  permits  the  award  of  money 
to  equalize  a  partition,  has  a  tendency  to  cause  a  denial  of 
a  sale.^^  But  the  fact  that  the  case  is  one  in  which  compensa- 

TfiU  not  justify  a  decree  of  sale,  where  the  interests  of  the  infants."     Walter 

the  aggregate  amount  of  the  benefits  v.  Walter,  3  Abb.  N.  C.  12. 

to  the  parties  from  a  sale,  instead  of  49.  Oivil  Practice  Act,  §  1037. 

an    actual    partition,    will    be    small,  60.  Moore  v.  Hatfield,  71  Misc.  282, 

in  reference  to  the  value  of  the  prop-  130  N.  Y.  Supp.  115. 

erty  of  which   a  partition  or   sale  is  51.  Van  Meter  v.  Kelly,   115  N.  Y. 

sought."     Smith  v.   Smith,   10  Paige,  Supp.  943. 

470.     See  also.  Van  Aradale  v.  Drake,  52.  Macy  v.  Nelson,  62  N.  Y.  638. 

2  Barb.  599.  '       53.  Macy  v.  Nelson,  62  N.  Y.  638. 

Infants.— "  Where  infants  are  inter-  54.  Scott  v.  Guernsey,  48  N.  Y.  106; 

terested  in  property  sought  to  be  par-  Brooks  v.  Davey,  109  N.  Y.  495. 

titioned,  it  is  the  duty  of  a  court  of  55.  Howell  v.  Mills,  66  N.  Y.  226. 

equity  to  be  sedulous  to  protect  their  Purchaser    at    sale. — The    purchaser 

rights  and  prevent  a  sacrifice  of  their  at    the    sale    of    the   property    cannot 

interests,  so  far  as  consistent  with  the  complain  because  the  court  ordered  a 

legal    and   equitable   rights  of   others,  sale   instead    of    an    actual   partition, 

and  in  determining  whether  a  sale,  or  Blakely  v.  Calder,  15  N.  Y.  617. 

an  actual  partition  shall  be  made,  the  56.  Walter  v.  Walter,  3  Abb.  N.  C. 

court    should     closely    scrutinize    the  12;    Olason   v.   Clason,   6   Paige,   641  j 

probable  effects  of  either  course,  upon  aff'd,  18  Wend.  369. 
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tion  might  be  ordered  and  that  the  parties  are  financially  able 
to  make  such  compensation,  is  not  conclusive,^''  for  it  is 
thought  that  "that  is  not  a  very  satisfactory  method  of  pro- 
ducing equality."  ^ 

The  fact  that  the  several  parcels  after  a  division  would 
in  the  aggregate  have  a  pecuniary  value  materially  less  than 
before  the  partition,  is  sufficient  to  justify  an  order  for  a 
sale.*^  Similarly,  where  the  value  of  the  property  consists 
in  its  adaption  as  a  whole  to  business  purposes,  it  is  proper 
to  direct  a  sale.™  And  if  an  actual  division  would  result  in  a 
nxmiber  of  narrow  parcels  or  would  fail  to  give  access  to 
public  highways,  a  party  cannot  insist  on  an  actual  parti- 
tion.*^ So,  too,  property  consisting  of  farming  lands  with  only 
one  set  of  farm  buildings,  and  these  of  the  size  adapted  for 
the  particular  lands,  wiU  be  sold,  particularly  where  the  entire 
premises  are  subject  to  a  mortgage.^  But  the  fact  that  the 
property  is  subject  to  a  mortgage,  presents  no  obstacle  to 
its  actual  partition.'^  And  the  circxmistance  that  all  of  the 
parties  are  insolvent  is  not  a  sufficient  reason  for  directing 
a  sale.** 

In  an  action  for  partition  by  a  remainderman  under  section 
1014,  a  sale  will  not  be  ordered,  except  with  the  consent  of  the 
owners  of  the  particular  estate ;  and  if  it  appears  in  such  an 
action  that  partition  or  sale  cannot  be  made  without  great 
prejudice  to  the  owners,  the  complaint  must  be  dismissed.*^ 

D.  The  sale. 
1.  In  general. 

A  sale  of  the  premises  may  be  had  under  the  direction  of 

57.  Coster  v.  Coster,  21  N.  Y.  Supp.  Intervention       by       mortgagee. — A 

203,  60  St.  Eep.  880.  mortgagee  of  the  premises  may  assert 

68.  Coster  v.  Coster,  21  N.  T.  Supp.  Ms  lien  and  ask  that  it  be  paid  out 

203,  50  St.  Rep.  880.  of  the  proceeds  of  the  sale,  if  one  is 

59.  Macy  v.  Nelson,  62  N.  Y.  638;  directed;  but  he  has  no  right  to  in- 
David  V.  David,  9  N.  Y.  Supp.  256,  31  tervene  for  the  purpose  of  enforcing  a 
St.  Rep.  116.  sale.    Harlem  Sav.  Bank  v.  Larkin,  156 

60.  David  v.  David,  9  N.  Y.  Supp.  App.  Div.  666,  142  N.  Y.  Supp.  122, 
256,  31  St.  Rep.  116.  appeal  dismissed,  209  N.  Y.  564. 

«1.  Van  Meter  v.  Kelly,   115  N.  Y.  84.  Stephenson    v.    Cotter,    5    N.    Y. 

Supp.  943.  Supp.  749,  23  St.  Rep.  74. 

62.  Odell  V.  Odell,  19  Week.  Dig.  13.  68.  And  see,  supra,  Art.  III-F.     Re- 

63.  Chittenden    v.    Gates,    18    App.  mainderman. 

Div.  169,  45  N".  Y.  Supp.  768;  Walter  And  see,  Howell  v.  Mills,  56  N.  Y. 

V.  Walter,  3  Abb.  N.  C.  12.  226;  Prior  v.  Hall,  13  Civ.  Proc.  83. 
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the  sheriff,*®  but  the  usual  practice  is  for  the  appointment 
of  a  referee  to  make  the  sale.  It  must  he  at  public  auction  to 
the  highest  bidder."''  In  the  absence  of  definite  instructions 
by  the  Court,  many  of  the  details  of  the  sale  are  within  the 
control  of  the  referee,  such  as  whether  the  premises  shall 
be  sold  as  one  parcel  or  shall  be  subdivided  before  sale.®*  Each 
co-tenant,  however,  is  entitled  as  a  matter  of  right  to  have 
the  property  offered  for  sale  under  such  terms  and  condi- 
tions as  will  insure,  as  nearly  as  may  be,  the  realization  of  its 
full  value.®'  And,  upon  due  application,  the  court  will  make 
such  directions  as  to  the  manner  of  sale  as  will  best  protect 
the  interests  of  the  parties.  The  court  cannot,  however,  with- 
out the  consent  of  the  parties,  fix  a  minimum  price  at  which 
the  property  shall  be  sold.™  Where  some  of  the  land  is  taken  in 
condemnation  procedings  during  the  pendency  of  an  action 
for  its  partition,  the  award  becomes  personal  property,  and 
the  judgment  in  partition  should  not  contain  a  provision 
directing  the  referee  to  include  the  award  in  the  sale.''^ 

2.  Notice  of. 

Section  986  of  the  Civil  Practice  Act,  prescribes  the  notice 
which  shall  be  given  of  the  sale.'^ 

3.  Civil  Practice  Act,  §  1056.    Credit  on  sale. 

The  court,  in  the  interlocutory  judgment  for  a  sale,  must  direct  the  terms  of 
credit  which  may  be  allowed  for  any  portion  of  the  purchase-money,  of  which  it 
thinks  proper  to  direct  the  investment,  and  for  any  portion  of  the  purchase- 
money  which  ia  required  to  be  invested  for  the  benefit  of  a  person,  as  prescribed 

66.  Civil  Practice  Act,  §  506.  Omission  from  advertisement  oi  sale 

67.  Civil  Practice  Act,  §  986.  of   a   part   of   the   premises   does   not 

68.  And,  see,  infra,  subdivision  4.  necessarily  vitiate  the  sale,  where  the 
In  parcels.  sale  is  duly  confirmed  by  the  Court. 

69.  Johnson   v.    Aleshire,    130    App.  Woodhull  v.  Little,  102  N.  Y.  165. 
Div.  178,  114  N.  Y.  Supp.  398.  Adjournment    of    sale.— Where    the 

70.  Sohmitt  v.  Weber,  60  Misc.  361,  referee,  after  a  sale  of  a  part  of  the 
113  N.  Y.  Supp.  449.  premises,  adjourns  the  sale  to  a  par- 

71.  Murphy  v.  Hirschman,  168  App.  ticular  time,  and  upon  a  confirmation 
Div.  153,  153  N.  Y.  Supp.  849.  by    the    court    of    the    sales    already 

72.  And  see  the  chapter.  Real  Prop-  made  the  court  directs  the  sale  of  the 
erty.  Provisions  Eelating  to.  remaining  premises  to  stand  over  to  a 

See,  Thwing  v.  Thwing,  9  Abb.  Pr.  future  time,   the   adjournment   of  the 

323,  18  How.  Pr.  458;  Lefevre  v.  Lara-  referee  is  nullified.     Herbert  v.  Smith, 

way,  22  Barb.  167;  Komaine  v.  MeMil-  6  Lans.  493. 
len,  5  How.  Pr.  318. 
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in  this  article.  The  portion  of  the  purchase-money  for  which  credit  is  so  allowed 
must  always  be  secured  at  interest  by  a  mortgage  upon  the  property  sold,  with  a 
bond  of  the  purchaser;  and  by  such  additional  security,  if  any,  as  the  court 
prescribes.  The  officer  making  the  sale  may  take  separate  mortgages  and  other 
securities  in  the  name  of  the  county  treasurer  of  the  county  in  which  the  property 
is  situated  for  such  convenient  portions  of  the  purchase-money  as  are  directed  by 
the  court  to  be  invested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age  who  desires  to  have  it  inveated.73 


4.  In  parcels. 

If  the  property  consists  of  two  or  more  distinct  buildings, 
farms  or  lots,  they  shall  be  sold  separately,  unless  otherwise 
ordered  by  the  court,  but  where  two  or  more  buildings  are 
situated  in  the  same  city  lot,  they  should  be  sold  together^* 
The  court  may,  depending  upon  the  circumstances,  direct  that 
the  property  be  sold  as  an  entirety,''®  or  that  it  be  sold  in 
parcels.''^ 

Where  the  property  involved  consists  of  a  ferry  boat,  a 
license  from  the  state  for  the  operation  of  the  same,  docks 
upon  both  sides  of  the  river  and  appurtenant  land,  they 
should  be  offered  for  sale  separately  and  jointly  on  the  prin- 
ciple of  an  upset  sale,  so  that  the  owners  can  obtain  the 
greatest  value  for  the  property.'''' 

5.  Stay  of. 

No  order  to  stay  a  sale  under  judgment  in  partition  shall 
he  granted  or  made  by  a  judge  out  of  court  except  on  notice 
of  at  least  two  days  to  the  plaintiff's  attorney  J* 

73.  Verbal  statements  on  behalf  of  "  The  question  whether  the  sale  shall 
parties  at  the  time  of  the  sale  to  the  be  in  parcels  is  one  usually  left  to  the 
effect  that  such  parties  would  take  a  referee;  subject  to  the  approval  of  the 
mortgage  for  a  certain  percentage  of  court." 

the  purchase  price,  if  such  parties  sub-  76.  Underhill     v.    Underhill,    4    St. 

sequently  refuse  to  extend  such  credit.  Rep.    858;    affirmed    without   opinion, 

may  relieve  the  purchasers.    Willets  v.  113  N.  Y.  666. 

Whitson,  69  Misc.  229,  125  N.  Y.  Supp.  76.  Scott  v.  Guernsey,  60  Barb.  163; 

135.  affirmed,  48  N.  Y.  106. 

74.  Civil  Practice  Act,  §  986.  77.  Bogardus  v.  Eeed,  160  App.  Div. 
See  also,  Underhill  v.  Underhill,  4  294,  145  N.  Y.  Supp.  597. 

St.  Rep.  858;  affirmed  without  opinion,  78.  Rules    of    Civil    Practice,    Rule 

113  N.  Y.  666,  wherein  it  was  said:      249. 
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6.  Who  are  disqualified  to  pvrehase. 

Section  987  of  the  Civil  Practice  Act  forbids  a  purchase  of 
the  premises  by  certain  fiduciaries.™ 


7.  Title  of  purchaser. 

Except  as  the  sale  is  limited  by  the  order  of  the  court  or  the 
terms  of  the  sale,  the  purchaser  acquires  the  title  of  the 
parties  to  the  action.^"  And  the  fact  that  the  purchaser  was 
one  of  the  co-tenants  does  not  change  the  general  principle.^^ 
If  the  sale  purports  to  convey  the  entire  fee,  a  purchaser 
acquires  a  title  and  possession  adverse  to  the  parties  to  the 
action,  and  a  subsequent  deed  by  one  of  such  parties,  after  the 
purchaser  has  entered  into  actual  possession  of  the  premises, 
is  void  under  section  260  of  the  Real  Property  Law.*^  So,  too, 
if  the  premises  are  in  the  actual  adverse  possession  of  one  who 
is  not  made  a  party  to  the  action  the  referee's  deed  may  be 
void  for  the  same  reason.^  A  purchaser  may  acquire  the 
right  of  a  party  to  enjoin  an  injury  to  easements  in  light,  air 
and  access  by  the  erection  of  an  elevated  railroad.'*  Growing 
crops  form  part  of  the  real  estate  and  will  pass  to  the 


79.  See  the  chapter.  Real  Property, 
Provisions  Renting  to. 

A  trustee  of  an  interest,  where  he 
has  an  individual  interest  in  the  prop- 
erty, may  be  allowed  to  purchase  the 
premises,  and  acquire  a  good  title. 
Oorbin  v.  Baker,  167  N.  Y.  129. 

Guardian  ad  Utem. — It  has  long  been 
held  that  the  guardian  ad  litem  of  an 
infant  party  to  an  action  of  partition 
is  disqualified  from  purchasing  the 
property.  Gallatian  v.  Cunningham,  8 
Cow.  361.  The  purchase  was  presumed 
to  be  void,  but  if  made  for  the  benefit 
of  the  infant,  title  would  vest  in  the 
latter.  O'Donoghue  v.  Boies,  159  N. 
y.  87.  A  resale  of  the  premises  may 
be  ordered,  if  they  are  purchased  by 
the  guardian.  Lefevre  v.  Laraway,  22 
Barb.  167. 

Executor. — See  Hunt  v.  Alexander, 
19  App.  Div.  76,  45  N.  Y.  Supp.  814. 

80.  See  Article  XIII. 

Restrictive    covenants. — Wlhere    lots 


are  sold  subject  to  restrictive  coven- 
ants as  to  the  use  of  the  premises,  one 
grantee  may  enjoin  a  violation  by  an- 
other purchaser  of  such  covenant;  and 
the  latter  cannot  complain  that  the 
court  had  no  power  to  require  the  lots 
to  be  sold  subject  to  covenants.  Pagen- 
stecher  v.  Carlson,  146  App.  Div.  738, 
131  N.  Y.  Supp.  413. 

81.  Nelson  v.  Nelson,  108  Misc.  705, 
178  N.  Y.  Supp.  80. 

82.  McAuliff  V.  Hughes,  128  App. 
Div.  355,  112  N.  Y.  Supp.  486. 

83.  Jackson  v.  Vrooman,  13  Johns. 
488. 

84.  MuUer  v.  Manhattan  Railway. 
Co.,  124  App.  Div.  295,  108  N.  Y.  Supp. 
852.  But  the  purchsiser  is  assumed  to 
have  bought  the  property  subject  to 
the  open  and  visible  easement  of  an 
elevated  railroad  in  operation.  Koep- 
ke  V.  Bradley,  3  App.  Div.  391,  38  N. 
y.  Supp.  707;  afi'd,  151  N.  Y.  622. 
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purchaser,  unless  excepted  by  referee  on  the  sale.^  He  is 
entitled  to  the  rents  accruing  after  the  delivery  of  the  deed, 
and  to  an  apportionment  of  rents  collected  prior  to  such  time 
for  a  term  extending  beyond  the  delivery  of  the  deed.^  The 
referee,  ordinarily  pays  out  the  proceeds,  liens  such  as  for 
unpaid  taxes  and  other  inciraibrances.*^  Technically,  the 
purchaser  acquires  no  title  or  right  of  possession  to  the 
property  until  the  delivery  of  his  deed.^  But,  upon  payment 
of  the  purchase  price,  he  has  the  right  to  a  proper  conveyance, 
and  this  right  will  be  enforced  by  the  Court.^  And,  in  equity, 
upon  payment  of  the  purchase  price,  he  acquires  an  equitable 
title  to  the  premises,  and  his  wife  is  invested  with  an  inchoate 
right  of  dower  in  the  premises.** 

8.  Setoff  af  co-tenant's  share  against  purchase  price. 

Where  the  purchaser  upon  a  sale  in  partition  is  one  who  is 
entitled  to  participate  in  the  proceeds,  he  cannot  be  said 
to  have  an  absolute  right  to  setoff  his  share  against  the  pur- 
chase price.^^  It  is  proper,  however,  for  the  Court  to  permit 
the  parties  to  bid  on  the  property  and  to  have  their  shares 
applied  on  the  purchase  price.'^  Or  the  referee,  without  spe- 
cific instructions,  may  be  deemed  to  have  the  power  to  adjourn 
the  closing  of  title  when  the  property  is  purchased  by  one 
who  expects  to  apply  his  share  of  the  proceeds  upon  the  pur- 
chase price.*^ 

9.  Civil  Practice  Act,  §  1057.    Beport  of  sale. 

Immediately  after  completing  the  sale,  the  oflScer  making  it  must  file  with  the 
clerk  his  report  thereof  under  oath,  containing  a  description  of  each  parcel 
sold,  the  name  of  the  purchaser  thereof  and  the  price  at  which  it  was  sold. 

85.  Banta   v.    Merchant,    173   N.   Y.       Y.  643. 

^92.  89.  Ainslie  v.   Hicks,   13   App.   Dir. 

86.  Sacandaga  Realty  Corp.  r.  388,  43  N.  Y.  Supp.  47;  aff'd,  153  N. 
Henes,   173   App.  Div.   78,5,  160  N.  Y.       Y.  643. 

Si:pp.  5R.  90.  CJhiirch  v.  Church,  3  Sandf.  Ch. 

87.  Taxes. — The    taxes     payable    by      434. 

the   referee   are   ordinarily   only   those  91.  Nelson  v.  Nelson,  108  Misc.  705, 

■which   "were   liens    on   the   day  of  the  178  N.  Y.  Supp.  80. 

sale.     Ainslie  v.  Hicks,   13   App.   Div.  92.  Schmitt  v.  Weber,  60  Misc.  361, 

388,  43   N.   Y.   Supp.   47;    affirmed  on  113  N.  Y.  Supp.  449. 

opinion  below,  153  N.  Y.  643.  93.  Fogarty  v.  Stange,  101  Misc.  89, 

88.  Ainslie  v.   Hicks,    13   App.    Div.  166  N.  Y.  Supp.  691. 
388.  43  N.  Y.  Supp.  47;  aff'd,  153  N. 
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10.  Form  of  report  of  sale. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York  {of  other  court,  as 
the  case  may  he) : 

1,  ,  the  referee  appointed  by  interlocutory  judgment 

bearing  date  the day  of ,  19 . . ,  to  sell  the 

premises  described  in  the  said  judgment  and  in  the  complaint  in  this 
action,  do  respectfully  report  as  follows : 

That  I  advertised  said  premises  for  sale  by  me  at  public  auction  on 

the day  of ,  19 . . ,  at o'clock 

in  the noon  of  that  day,  at 

That  previous  to  said  sale,  I  caused  notice  thereof  to  be  published 
as  follows :  (State  the  puilication  according  to  the  practice  prevailing 
in  the  particular  county.) 

I  do  further  report  that  agreeable  to  said  notice,  I  did,  at  the  time 
and  place  specified  in  said  notice,  attend  and  expose  said  premises 
for  sale  at  public  aufetion  to  the  highest  bidder;  and  I  did  then  and 

there  strike  off  and  sell  to ,  for  the  sum  of 

dollars,  the  following  premises  (insert  description  of  parcel),  he  be- 
ing the  highest  bidder  therefor,  and  that  being  the  highest  sum  bid 
for  the  same. 

And  I  do  further  report  that  the  terms  and  conditions  of  such  sale 
were  reduced  to  writing,  and  made  known  to  the  persons  attending 
such  sale,  previous  to  the  said  sale,  and  were  as  follows:  The  pur- 
chaser of  each  parcel  to  pay  ten  per  centum  of  the  purchase  price  on 
the  day  of  the  sale,  and  the  balance  when  the  sale  should  be  confirmed 
and  deed  delivered  (or  such  other  terms  of  sale  as  may  have  been 
fixed)  and  that  the  said  purchaser  has  signed  the  written  conditions 
of  sale  above  mentioned,  together  with  an  acknowledgment  that  he 
has  purchased  the  premises  upon  such  terms,  and  he  has  paid  down  to 
me  the  amount  required  to  be  paid  down. 

All  of  which  is  respectfully  submitted. 

Dated,   ,  N.  Y.,   ,  19... 


(Signature.) 

(Venue.) 

,  being  duly  sworn,  says  that  he  is  the  referee  men- 
tioned in  and  who  subscribed  the  foregoing  report  of  sale,  and  that  the 
statements  therein  contained  are  true  to  the  best  of  his  knowledge 
and  belief. 


(Signature.) 
(Jurat.) 

£.  Resale. 

Various  grounds  exist  whereby  the  Court  is  justified  in 
ordering  a  resale  of  the  premises.^*    In  general,  a  resale  will 

94.  Fay  v.  Fay,  69  Hun,  149,  52  St.  Liability  for  rent;— Where  the  prem- 

Rep.  611,  23  N.  Y    Supp.  409.  ises   are  rented  by   a   receiver  thereof 
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be  ordered  where  there  has  been  fraud,  or  misconduct,  in  the 
purchaser ;  fraudulent  negligence  or  misconduct  in  any  other 
person  connected  with  the  sale ;  surprise  or  misapprehension, 
created  by  the  conduct  of  the  purchaser,  or  of  some  person 
interested  in  the  sale,  or  of  the  officer  who  conducts  the  sale.^^ 
Thus,  improper  conduct  by  the  auctioneer  may  warrant  a 
new  sale  of  the  premises.^®  If  the  rights  of  infants  are  pre- 
judiced by  the  sale,  the  court  easily  finds  sufficient  grounds  for 
a  resale.^^  Thus,  if  the  premises  are  purchased  by  the  guard- 
ian ad  Hem  of  an  infant  defendant,  a  resale  may  be  granted.'^ 

In  England,  it  was  the  general  practice  in  the  Court  of 
Chancery  to  order  a  resale  of  the  property,  where  before  the 
confirmation  of  the  sale,  an  offer  was  made  of  an  advance  of 
ten  per  cent  on  the  bid  and  an  indemnity  to  the  purchaser. 
But  this  practice  has  not  generally  been  adopted  in  this  coun- 
try, and  it  is  held  that  a  resale  will  not  be  ordered  in  this 
State  merely  because  of  an  offer  of  an  increase  of  price.*^  But 
inadequacy  of  price  realized  on  the  sale  is  a  proper  matter 
to  be  considered  with  the  other  circumstances.^ 

The  granting  of  a  resale  is  largely  within  the  discretion  of 
the  court,  and  the  courts  wUl  be  cautious  in  directing  a  new 
sale,  where  the  property  has  passed  to  purchasers  in  good 
faith  who  have  made  improvements  and  expended  money  on 
the  property.^ 

F.  Compelling  purchaser  to  complete  purchase. 
1.  In  general. 

If  the  purchaser  at  a  partition  sale  fails  or  refuses  to  pay 
the  purchase  price  and  complete  his  purchase,  the  question 
whether  he  is  justified  in  his  conduct  may  be  raised  in  several 

during  the  pendency  of  the  action,  the  99.  Lefevre    v.    Laraway,    22    Barb, 

liability  of  the  tenant  does  not  cease  167. 

upon    the    sale,    where    a    resale    is  1.  Sehwaman  v.  Truax,   179  N.  Y. 

ordered.     Fisher  v.  Hersey,  12  Week.  35;    Palmer   v.    Terwilliger,    95    App. 

Dig.  534,  85  N.  Y.  633.  Div.  35,  88  N.  Y.  Supp.  526. 

95.  Lefevre    v.    Laraway,    22   Barb.  A  denial  of  the  motion  to  set  aside 
167.  a  sale  in  a  partition  action  made  on  the 

96.  Fay  v.  Fay,  69  Hun,  150,  52  St.  ground  of  inadequacy  of  price,  will  not 
Kep.  610,  23  N.  Y.  Supp.  408.  bar  a  subsequent  motion  to  set  aside 

97.  Lefevre    v.    Laraway,    22    Barb.  the  judgment  on  the  ground  that  the 
167.  court  had  no  power  to  order  the  sale. 

98.  Lefevre    v.    Laraway,    22    Barb.  Prior  v.  Hall,  13  Civ.  Proc.  83. 
167.  2.  Prior  v.  Prior,  41  Hun,  613. 
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different  ways.*  An  action  of  specific  performance  may  be 
maintained  to  compel  Mm  to  perform  Ms  contract.  Or  the 
property  may  be  resoM  by  the  referee  or  sheriff  and  an  action 
brought  against  the  defaulting  purchaser  for  the  loss  sus- 
tained.* Or  a  motion  may  be  made  in  the  partition  action  for  an 
order  reqmring  him  to  complete  the  purchase.^  Or  the  pur- 
chaser may  take  the  initiative  and  make  an  application  to  be 
relieved  from  the  purchase.^  If  the  question  is  raised  by 
motion,  the  decision  is  based  upon  equitable  principles,  and 
the  decision  does  not,  even  as  between  the  parties,  amount  to 
a  determination  that  the  title  to  the  property  is  perfect  or 
imperfect.''  In  such  a  case,  the  question  may  involve  a  ques- 
tion of  fact  or  the  discretion  of  the  Court  to  the  extent  that 
the  Court  of  Appeals  will  not  review  its  determination.^  But, 
if  the  application  involves  merely  questions  of  law,  an  appeal 
may  be  had  in  some  cases  to  the  Court  of  Appeals.'  A  pur- 
chaser may  fail  to  get  relief  where  he  is  gmlty  of  negligence 
in  procuring  information  as  to  the  property.^" 

2.  Sufficiency  of  title. 

The  general  rule  is  that  the  purchaser  of  real  property 
at  a  partition  sale  will  not  be  required  to  complete  Ms  pur- 
chase, unless  the  title  furmshed  to  him  is  free  from  reasonable 
doubt  and  he  will  acquire  by  the  purchase  a  marketable  title 
to  the  property.^    The  doubt  must  be  one  which  affects  the 

3.  Interest. — The  purchaser  may  be  from  hia  purchase  is  a  special  proceed 
compelled  to  pay  interest  on  the  pur-  ing.  Parish  v.  Parish,  175  N.  Y.  181 
chase  from  the  time  he  became  in  de-  7.  Wanser  v.  DeNyse,  188  N.  Y.  378 
fault  on  his  payment.  Corbett  v.  8.  Dennerledn  v.  Dennerlein,  111  N. 
Fleming,  122  N.  Y.  Supp.  287.  Y.  518. 

4.  Latourette  v.  Latourette,  25  App.  9.  Parish  v.  Parish,  175  N.  Y.  181 
Div.  145,  48  N.  Y.  Supp.  1076.  10.  Dennerlein  v.  Dennerlein,  111  N 

5.  Laches. — Where    there    is   an    un-  Y.  618. 

reasonable  delay  in  perfecting  the  title,  11.  Jordan  v.  Poillon,  77  N.  Y.  518 ; 

as  for  nearly  ten  months,  an  order  will  Toole  v.  Toole,  112  N.  Y.  333;  Wanser 

not  be  made  compelling  the  purchaser  v.  DeNyse,  188  N.  Y.  378;  Sehwencke 

to  take  the  title.    Jackson  v.  Edwards,  v.  Haffner,  18  App.  Div.  182,  45  N.  Y. 

22  Wend.  498.  Supp.    »37;    McNulty  v.   Mitchell,   41 

Contempt   in   failing  to   obey   order  Misc.  293,  84  N.  Y.  Supp.  89;  Noeth- 

requiring     completion     of      purchase.  inger  v.  Jeffries,  108  Misc.  372,  177  N. 

Bumham  v.  Dencke,  53  App.  Div.  407,  Y.  Supp.  577;  Sebring  v.  Mersereau,  9 

65  N.  Y.  Supp.  1028.  Cow.  344;   Soheu  v.  Lehning,  31  Hun, 

6.  Special  proceeding.— An  applica-  183,  4  Civ.  Proc.  385,  66  How.  Pr.  231 ; 
tion  by   the  purchaser  to  be  relieved  Doremus  v.  Doremus,  66  Hun,  111,  49 
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value  of  the  property  and  would  interfere  with  its  sale  to  a 
reasonable  purchaser.^^  The  purchaser  cannot  refuse  to  per- 
form his  contract  by  a  mere  captious  objection  to  the  title 
tendered  to  him,  or  where  the  invalidity  of  the  title  depends 
upon  an  impossible  or  remote  contingency.^*  The  purchaser 
cannot  demand  a  title  absolutely  free  from  all  suspicion  or 
possible  defect." 

The  burden  is  upon  the  purchaser  to  show  facts  which 
invalidate  the  title  ;^  and  he  does  not  meet  this  burden  simply 
by  stating  that  certain  facts  may  exist,  which,  if  they  do  exist, 
would  throw  doubt  on  the  title.^® 

The  Court  may,  in  some  cases,  relieve  a  purchaser  on 
account  of  a  deficiency  in  the  area  of  the  lot;"  but,  if  the 
deficiency  is  slight,  the  contract  of  sale  may  be  sustained  with 
a  pecuniary  allowance  to  the  purchaser  for  the  deficiency." 
If  the  premises  are  subject  to  a  restrictive  covenant  as  to 
their  use,  the  purchaser  may  be  relieved.^^  An  outstanding 
lien  against  the  premises,  the  holder  of  which  has  not  been 
a  party  to  the  action,  may  defeat  a  motion  to  require  the 
purchaser  to  take  title.^    The  purchaser  will  not  generally 


St.  Eep.  800,  21  N.  Y."  Supp.  13; 
Schween  v.  G-reenberg,  76  Hun,  354. 
59  St.  Eep.  134,  27  N.  Y.  Supp.  760; 
Nathan  v.  Hendricks,  87  Hun,  483,  69 
St.  Rep.  96,  34  N.  Y.  Supp.  1016;  aff'd, 
147  N.  Y.  348;  Jackson  v.  Edwards,  22 
Wend.  498. 

12.  Good-win  v.  Crooks,  58  App.  Div. 
464,  69  N.  Y.  Supp.  578;  Noethinger 
V.  Jeffries,  108  Misc.  372,  177  N.  Y. 
Supp.  577. 

13.  McKenzie  v.  Woodward,  101 
Misc.  47,  166  N.  Y.  Supp.  485. 

14.  Doremus  t.  Doremus,  66  Hun, 
111,  21  N.  Y.  Supp.  13,  49  St.  Rep. 
800. 

16.  Goodwin  v.  Crooks,  33  Misc.  39, 
68  N.  Y.  Supp.  219;  aff'd,  58  App.  Div. 
464,  69  N.  Y.  Supp.  578;  Sonn  v.  Ken- 
nedy, 51  Misc.  234,  100  N.  Y.  Supp. 
885;  McKenzie  v.  Woodward,  101 
Misc.  47,  166  N.  Y.  Supp.  485;  Bogert 
V.  Bogert,  45  Barb.  121. 

Unknown  party. — A  purchaser  who 
alleges  that  some  pers'on,  of  wh<»e  ex- 
istence   there    is    no   evidence,   should 


have  been  made  a  party,  must  prove 
the  facte  establishing  the  invalidity  of 
the  title  or  of  a  doubt  in  respect  to  it, 
Lenehan  v.  College  of  St.  Francis 
Xavier,  51  App.  Div.  535,  64  N.  Y. 
Supp.  868. 

16.  Goodwin  v.  Crooks,  58  App.  Div. 
464,  69  N.  Y.  Supp.  578. 

17.  E^cioachments. — See  Noethinger 
V.  Jeffries,  108  Misc.  372,  177  N.  Y. 
Supp.  577. 

18.  Jennings  v.  Jennings,  2  Abb.  Pr. 
6;  Uebelacker  v.  Uebelacker,  112  N.  Y. 
Supp.  527. 

19.  Heim  v.  Schwoerer,  115  App. 
Div.  295,  100  N.  Y.  Supp.  808. 

Zone  regulation. — Where  the  prop- 
erty is  subject  to  zone  regulations  im- 
posed by  city  ordinance,  and  such 
regulations  are  known  to  the  at- 
torney bidding  in  the  property  for 
the  purchaser,  the  latter  cannot  object 
to  the  title.  Noethinger  v.  Jeffries. 
108  Misc.  372,  177  N.  Y.  Supp.  577. 

20.  Jordan  v.  Poillon,  77  N.  Y.  518; 
Harrison  v.   Higgins,   218  N.   Y.   556; 
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be  required  to  complete  his  bargain,  unless  he  can  secure 
possession  of  the  premises.  Thus,  if  they  are  and  have 
been  in  possession  of  one  who  is  not  a  party  to  the  action, 
he  will  be  freed  from  his  obligation.^^  If  a  title  requires  liti- 
gation for  its  establishment  or  if  possession  can  be  procured 
only  by  court  proceedings,  the  title  is  not  considered  market- 
able.=2 

3.  Regularity  of  proceedings. 

A  defect  or  irregularity  in  the  procedure  leading  up  to  the 
sale  in  an  action  of  partition  may  be  such  as  to  result  in  a 
defective  title.  In  such  a  case,  the  rule  that  the  purchaser  is 
entitled  to  a  title  free  from  reasonable  doubt  operates  to  re- 
lieve the  purchaser  from  his  bid.^*  Where  irregularities  or 
defects  exist  in  the  proceedings,  which  require  further  or 
other  proceedings  in  order  to  cure  them,  the  objection  of  an 
intending  purchaser,  based  upon  their  existence  should  not  be 
overruled.^*  It  is  clear,  for  example,  that  an  omission  of  a 
necessary  party  will  render  the  title 'defective,  and  the  pur- 
chaser cannot  be  compelled  to  complete  the  purchase.^^    And, 


Jackson  v.  Bradhurst,  16  Misc.  149, 
25  Civ.  Proc.  228,  37  N.  Y.  Supp.  1068, 
74  St.  Eep.  366 ;  Mahoney  v.  Allen,  18 
Misc.  134,  42  N.  Y.  Supp.  11,  76  St. 
Eep.  11. 

Interest  acquired  after  filing  of  lis 
pendens. — Where  a  lis*  pesndens  is  duly 
filed,  a  mortgagee  under  a  mortgage 
thereafter  executed  is  not  a  necessary 
party,  and  creates  no  excuse  for  the 
failure  of  the  purchaser  to  take  title. 
Connor  v.  Connor,  20  Civ.  Proc.  308, 
13  N.  Y.  Supp.  402,  36  St.  Rep.  823. 

81.  Kopp  V.  Kopp,  1  N.  Y.  Supp. 
261,  15  St.  Eep.  967. 

22.  Jordan  v.  Poillon,  77  N.  Y.  518; 
Jackson  v.  Edwards,  22  Wend.  498. 

23.  Kennedy  v.  Arthur,  18  Civ.  Proc. 
390,  11  N.  Y.  Supp.  661,  33  St.  Eep. 
147. 

24.  Toole  V.  Toole,  112  N.  Y.  333. 

25.  Miller  v.  Wright,  109  N.  Y.  194; 
Toole  v.  Toole,  112  N.  Y.  333;  Ma- 
honey V.  Allen,  18  Misc.  134,  42  N.  Y. 
Supp.  11,  76  St.  Eep.  11;  Kopp  v. 
Kopp,  1   N.  Y.  Sup.  261,  15  St.  Eep. 


967;  Campbell  v.  Stokes,  66  Hun,  381; 
aff'd,  142  N.  Y.  23;  Nathan  v.  Hend- 
ricks, 87  Hun,  483,  69  St.  Rep.  96,  34 
N.  Y.  Supp.  1016;  aflF'd,  147  N.  Y.  348; 
Spring  V.  Sandford,  7  Paige,  550. 

Erroneous  statement  of  interests. — 
An  error  in  stating  correctly  the  inter- 
ests of  the  several  parties  is  immater- 
ial, if  all  of 'the  necessary  parties  are 
joined  in  the  action,  for  they  are  con- 
cluded by  the  judgment  whatever  their 
interests  may  be.  Noble  v.  Cromwell, 
3  Abb.  Ot.  App.  Dec.  382,  27  How.  Pr. 
289. 

Fictitious  names. — The  fact  tha.t 
supposititious  unknown  heirs  of  a  de- 
cedent, who  do  not  exist,  are  made 
parties  by  fictitious  names,  does  not 
constitute  a  defect  in  the  title.  Lene- 
ban  V.  College  of  St.  Francis  Xavier, 
51  App.  Div.  535,  64  N.  Y.  Supp.  868. 
And  see,  Snyder  v.  Parezo,  151  App. 
Div.  110,  135  N.  Y.  Supp.  960;  affirmed 
without  opinion,  206  N.  Y.  689. 

Trustees. — The  failure  to  make  the 
trustees  under  the  testator's  will  par- 
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though  made  parties,  it  must  appear  that  process  has  been 
duly  served  upon  them,  either  personally  or  by  substitution, 
or  that  they  have  voluntarily  appeared,  either  by  person  or  by 
attorney.^® 

When  service  of  the  summons  is  made  by  publication  and  the 
order  has  been  granted  on  defective  affidavits,  the  purchaser 
will  not  be  required  to  take  title.^^ 

The  fact  that  the  action  has  been  maintained  by  a  party 
plaintiff  not  entitled  to  maintain  the  action,  does  not  neces- 
sarily render  the  sale  ineffective;  the  court  has  jurisdiction 
of  the  subject  matter  and  of  the  parties,  and  if  it  erroneously 
awards  the  relief  to  the  plaintiff,  the  remedy  is  by  appeal.^' 
But  it  has  been  held  that  an  action  by  an  infant  without  per- 
mission of  the  court  cannot  be  sustained,  and  the  defect  may 
be  urged  by  a  purchaser  on  the  sale.^' 

The  fact  that  the  order  appointing  a  guardian  ad  litem  for 
an  infant  guardian  did  not  require  the  filing  of  a  bond,*"  or 
that  the  guardian  was  appointed  without  proof  of  service 
on  the  infant,'^  or  that  the  rule  as  to  the  appointment  of  guar- 


ties  to  the  partition  was  not  an  ob- 
jection to  the  title,  as,  assuming  that 
such  trustees  were  necessary  parties  to 
the  partition  suit,  their  discharge  from 
the  trust  subsequent  to  the  bringing  of 
the  action  and  prior  to  the  rendition 
of  judgment  therein  operated  to  divest 
them  of  all  interest  in  the  premises. 
Van  Williams  v.  Elias,  106  App.  Div. 
288,  94  N.  Y.  Supp.  611. 

26.  Sandford  v.  White,  56  N.  Y.  359; 
Bowler  v.  Ennis,  46  App.  Div.  309,  61 
N.  Y.  Supp.  686;  Sonn  v.  Kennedy,  51 
Misc.  234,  100  N.  Y.  Supp.  885. 

Authority  for  appearance  of  attor- 
ney.— If  there  is  nothing  in  the  judg- 
ment roll  showing  the  authority  of  an 
attorney  to  appear  for  a  non-resident, 
the  purchaser  may  be  excused  from  his 
obligation,  as  the  burden  should  not  be 
imposed  upon  him  of  establishing  the 
authority  for  the  appearance.  Mc- 
Kenna  v.  Duffy,  64  Hun,  597,  19  N.  Y. 
Supp,  248,  >46  St.  Rep.  691,  22  Civ. 
Proc.  366. 

87.  McLaughlin  v.  McCann,  123 
App.  Div.  67,  107  N.  Y.  Supp.  762. 


See  also,  McKenzie  v.  Woodward, 
101  Misc.  47,  166  N.  Y.  Supp.  485. 

28.  Blakely  v.  Calder,  15  N.  Y.  617; 
Howell  V.  Mills,  56  N.  Y.  226;  Cr<im- 
well  V.  Hull,  97  N.  Y.  209;  Reed  v. 
Heed,  107  N.  Y.  545;  Reed  v.  Reed,  46 
Hun,  212,  13  Civ.  Proc.  109,  28  Week. 
Dig.  26,  11  St.  Rep.  524;  aff'd,  107  N. 
Y.  545;  Prior  v.  Prior,  49  Hun,  502, 
15  Civ.  Proc.  436,  IS  St.  Rep.  566,  2 
N.  Y.  Supp.  523.  But  see  Harris  v. 
Larkins,  22  Hun,  488,  holding  that  a 
oestm  que  trust  cannot  maintain  an 
action,  and  that  the  purchaser  would 
not ,  be  required  to  complete  the  pur- 
chase although  the  trustee  was  made 
a  defendant  and  allowed  the  judgment 
to  be  taken  by  default. 

29.  Clark  v.  Clark,  14  Abb.  Pr.  299, 
21  How.  Pr.  479;  Struppman  v.  Mul- 
ler,  52  How.  Pr.  211. 

30.  Reed  v.  Reed,  46  Him,  212,  13 
Civ.  Proc.  109,  28  Week.  Dig.  26,  11 
St.  Rep.  524;  aff'd,  107  N.  Y.  545; 
Noethinger  v.  Jeffries,  108  Misc.  372, 
177  N.  Y.  Supp.  577. 

31.  Bogert  v.  Bogert,  45  Barb.  121. 
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dians  connected  in  business  with  the  attorney  of  the  adverse 
party  was  violated,^^  does  not  excuse  the  purchaser.  Ques- 
tions respecting  the  suitableness  of  the  guardians  ad  litem 
appointed  by  the  court,  their  attention  to  the  interests  of  the 
infants,  the  money  advanced  by  the  administrators  on  behalf 
of  the  infants  and  the  amount  of  the  estate,  do  not  affect  the 
jurisdiction  of  the  court  or  regularity  of  the  sale,  and  are 
not  grounds  upon  which  purchasers  of  the  lands  can  be  re- 
lieved from  their  purchase.^ 

A  variance  between  the  notice  of  the  sale  and  the  terms  of 
the  interlocutory  judgment,  so  that  a  sale  is  announced  of 
only  the  right,  title  and  interest  of  certain  persons,  does  not 
prejudice  the  purchaser.^  An  outstanding  power  of  sale  which 
might  have  defeated  the  action  is  no  objection  in  behalf  of 
the  purchaser  where  all  of  the  persons  interested  in  the  prop- 
erty are  made  parties.^ 

If  the  judgment  fails  to  provide  for  the  protection  of  the 
interests  of  unknown  owners,  infants,  or  married  women,  their 
rights  may  not  be  barred  and  hence  the  title  acquired  by  the 
purchaser  would  be  defective.^*  The  interests  of  contingent 
remaindermen  must  also  be  protected  by  the  judgment,  or 
the  title  will  be  doubtful.^  But  the  exact  manner  in  which 
the  rights  of  contingent  remaindermen  are  protected,  does 
not  present  a  question  which  can  be  raised  by  the  pur- 
chaser.^ 

4.  Sabseqnent  curing  of  defects. 

When  the  question  arises  as  to  the  sufficiency  of  the  title 
offered  to  a  purchaser  at  a  partition  sale,  the  plaintiff  in  the 
action  will  frequently  have  an  opportunity  to  cure  the  defect. 
This,  if  the  proceedings  have  been  irregular  so  that  a  person 
having  an  interest  in  the  property  has  not  been  barred,  a 

82.  Parish  v.  Parish,  175  N.  Y.  181.  464,  69  N.  Y.  Supp.  578. 

See  also,  Bogert  v.  Bogert,,  45  Barb.  35.  Parish  v.  Parish,  175  N.  Y.  181. 

121.  36.  O'Toole  v.  O'Toole,  39  App.  Div. 

33.  Herbert  v.  Snrith,  6  Lans.  493.  302,  56  N.  Y.  Supp.  963. 

Answer  by  guardian.— The  fact  that  37.  O'Toole  v.  O'Toole,  39  App.  Div. 

the  guardian's  answer  does  not  appear  302,    56   N.    Y.    Supp.    963;    Noble   v. 

in  the  papers,  does  not  relieve  the  pur-  Cromwell,  26  Barb.  475,  6  Abb.  Pr.  59; 

chaser.      Bogert    v.    Bogert,   45    Barb.  affd,    3    Abb.    Ct.    App.   Dec.    382,   27 

121.  HofW.  Pr.  289. 

84.  Goodwin  v.  Crooks,  33  Miec.  39,  38.  Rockwell  v.  Decker,  33  Hun,  343. 
68  N.  Y.  Supp.  219;  aff'd,  58  App.  Div. 
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deed  from  such  person,  if  of  full  age  and  under  no  disability, 
will  obviate  the  difficulty.^*  Or,  if  a  mortgagee  who  was  not 
a  party  stipulates  to  be  bound  by  the  judgment,  the  defect 
relative  to  the  mortgage  is  cured.*"  Irregularities  in  the  pro- 
ceedings may  be  cured  by  amendments  or  the  entry  of  orders 
nunc  pro  tunc;^  but  the  burden  of  curing  such  errors  can- 
not be  cast  upon  the  purchaser.**  The  irregularity  in  such  a 
case  must  be  corrected  before  the  purchaser  will  be  required 
to  accept  the  title.** 

5.  Knowledge  of  defect. 

If  the  sale  is  made  expressly  subject  to  the  rights  and 
interests  of  persons  who  were  not  parties  to  the  action,  and 
the  purchaser  buys  with  notice  of  such  rights,  he  cannot  object 
to  the  title  on  that  ground.**  A  party  to  the  action  is  presumed 
to  be  familiar  with  defects  in  the  title  offered  for  sale,*"  but  he 
may  rebut  this  presumption,  and,  upon  his  showing  that  he 
had  no  knowledge  of  the  title,  the  fact  that  he  was  a  party 
will  not  necessarily  estop  him  from  disputing  the  title  and  pro- 
curing relief.*^ 

6.  Reimbnrsement  of  purchaser. 

Upon  a  judicial  determination  that  the  purchaser  shall  be 
relieved  from  his  obligation  because  of  defects  in  the  title  or 
irregularities  in  the  proceedings,  he  is  entitled  to  reimburse- 
ment for  any  deposit  he  may  have  made,  and  also  for  his 
expenses  in  examining  the  title.*^  He  may  also  receive  an 
award  of  costs.** 

39.  Miller  v.  Wright,  109  N.  Y.  194;  at  sale.  Cornell  t.  Cornell,  14  St.  Eep. 
Cornell  v.  Cornell,  14  St.  Rep.  612;  612;  aflfirmed  without  opinion,  109  N. 
affirmed    without    opinion,    109   N.    Y.      Y.  644. 

644.  42.  Crouter  v.  Crouter,  133  N.  Y.  56. 

40.  Harrison  v.  Higgins,  218  N.  Y.  43.  Waring  v.  Waring,  7  Abb.  Pr. 
556.  472. 

41.  Noethinger  v.  Jeffries,  108  Misc.  44.  Cromwell  v.  Hull,  97  N.  Y.  209. 
372,  177  N.  Y.  Supp.  577;  Waring  t.  4S.  Mahoney  v.  AUen,  18  Misc.  134, 
Waring,   7  Abb.   Pr.  472;    Doremus  v.  42  N.  Y.  Supp.  11. 

Doremus,  66  Hun,  111,  21  N.  Y.  Supp.  46.  Miller  v.  Wright,  109  N.  Y.  194; 

13,  49  St.  Rep.  800.  Mahoney  v.  Allen,  18  Misc.  134.  42  N. 

Service  of  summons. — Defects  in  the  Y.  Supp.  11. 

judgment  roll  as  to  the  service  of  the  47.  MuUer  v.  Struppman,  6  Abb.  N. 

summons  may  be  cured  by  subsequent  0.  343. 

affidavits,  so  as  to  stistain  the  contract  48.  Kohler  v.  Kohler,  2  Edw.  Ch^  69. 
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ARTICLE  XII. 

FINAL  JUDGMENT. 

A.  Actual  partition. 

1.  Civil  Practice  Act,  §  1034.    Judgment  must  direct  delivery  of  pos- 

session. 

Final  judgment  upon  confirmation  of  the  report  of  commissioners  must  also 
direct  that  each  of  the  parties  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  thereof,  either  immediately,  or  after 
the  determination  of  the  particular  estate,  as  the  case  requires.*^ 

2.  Contents. 

In  case  of  actual  partition,  upon  the  confirmation  by  the 
court  of  the  report  of  the  commissioners  making  partition, 
final  judgment  that  the  partition  he  firm  and  effectual  for- 
ever, must  be  rendered.^"  This  final  judgment  is  binding  and 
conclusive  upon  the  persons  referred  to  in  section  1033  of  the 
Civil  Practice  Act.^^  The  final  judgment  awards  costs  and 
makes  proper  allowances.^^  In  the  early  history  of  the  action 
of  partition,  the  court  required  to  parties  to  execute  mutual 
releases  according  to  partition,  but  this  practice  is  no  longer 
required.^ 

3.  Form  of  final  judgment  in  actual  partition. 

(Title.)  •  ;( Caption.) 

This  cause  having  been  brought  on  to  be  heard  upon  the  report 

of , and commissioners  duly 

appointed  herein  by  interlocutory  judgment  dated  the 

day  of ,  19 . . ,  and  proof  of  due  service  of  notice  of  ap- 
plication for  judgment  thereon  upon  the  attorneys  for  the  several  par- 
ties who  have  appeared  herein  and  upon  the  guardian  ad  litem  of  the 
infant  defendants  having  been  made ;  and  it  appearing  by  said  report, 

which  is  dated  the day  of ,  19  •  • ,  that  the 

said  commi^ioners  have  duly  made  partition  of  the  premises  described 
in  the  complaint  and  in  the  interlocutory  judgment,  between  the  par- 
ties to  this  action,  according  to  their  respective  rights  and  interests 
therein,  as  the  same  have  been  ascertained,  declared  and  determined 
by  this  court,  and  by  which  said  partition  the  commissioners  have 
divided  the  whole  of  said  premises:  into  several  allotments  and  have  set 

49.  Enforcing    possession. — See    CSvil      final  judgment. 

Practice  Act,  §  985,  as  to  the  practice  52.  See,  infra,  Art.  XV.     Costs  and 

to  compel  the  delivery  of  possession  of  allowances. 

a  parcel  allotted  to  a  party.  53.  Young  v.  Cooper,  3  Johns.  Oh. 

50.  Civil  Practice  Act,  §  1033.  295. 

51.  See,  infra.  Art.  XIII.     Effect  of 
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off  in  severalty  the  several  parcels,  as  more  fully  appears  by  a  map 
of  said  partition  hereto  annexed,  as  follows : 

To  the  plaintiff  ,  the  parcel  marked  A  on  said  map 

and  described  as  follows:  {insert  description). 

To  the  defendant ,  the  parcel  marked  B  on  said 

map  and  described  as  follows :  {etc.). 

Now,  on  motion  of ,  attorney  for  plaintiff,  it  is 

Ordered,  adjudged  and  decreed,  that  the  said  report  and  all  things 
therein  contained,  be,  and  the  same  hereby,  is  ratified  and  confirmed, 
and  that  the  said  partition  be  firm  and  effectual  forever. 

And  it  is  further  ordered  that  each  of  the  said  persons  be,  and  they 
hereby  are,  entitled  to  immediate  possession  of  the  parcel  alloted  to 
him  and  that  he  be  immediately  let  into  possession  thereof  {or  the 
possession  may  he  ordered  upon  the  determination  of  particular  estate 
in  the  premises). 

{In  case  of  compensation  for  equality  of  partition.)  And  it  having 
appeared  by  the  said  report  that  partition  cannot  be  made  equal  be- 
tween the  parties  according  to  their  respective  rights,  without  preju- 
dice to  the  rights  and  interests  of  some  of  them,  and  that  the  following 
payments  are  necessary  to  produce  such  equality,  it  is  hereby  ordered 
and  decreed  that  compensation  may  be,  and  it  hereby  is,  awarded  as 
follows:     {Insert  award.) 

{Add  directions  as  to  costs  and  allowances.) 

B.  Confirming  sale. 
1.  Contents. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must 
be  entered  confirming  it  accordingly,  directing  the  officer 
making  it  to  execute  the  proper  conveyances  and  take  the 
proper  securities  pursuant  to  the  sale,  and  also  directing 
concerning  the  application  of  the  proceeds  of  the  sale.^  In 
reality,  the  issues  between  the  parties  are  determined  by  the 
interlocutory  judgment.  If  they  are  wrongly  decided,  the 
remedy  is  an  appeal  from  such  judgment ;  the  defeated  party 
cannot  wait  until  the  entry  of  the  final  judgment  and  then 
attempt  to  secure  a  different  result  on  the  issues.^^  The 
function  of  the  court  on  the  application  for  final  judgment  is 
to  review  the  sale,  and  if  found  to  have  been  made  fairly  and 
regularly  to  confirm  the  same,  and  to  make  directions  con- 
cerning the  conveyances  and  applications  of  proceeds." 

54.  Civil  Practice  Act,  §  1058.  Supp.  573. 

55.  Smith  t.  Smith,  121  App.  Div.  56.  Boylan  v.  George,  133  App.  Div. 
480,  106  N.  Y.  Supp.  137;  Boylan  v.      514,  117  N.  Y.  Supp.  573. 

George,  133  App.  Div.  514,  117  N.  Y. 
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2.  Form  of  final  judgment  confirming  Bale. 

(Title.)  (Caption.) 

This  action  having  been  brought  on  for  a  final  hearing  upon  the 
report  of  the  referee  duly  appointed  by  interlocutory  judgment  in 

this  action  dated  the day  of ,  19 . . ,  to  sell 

certain  premises  described  in  the  complaint  in  this  action  and  in  the 

interlocutory  judgment,  which  said  report  is  dated  the 

day  of ,  19 . .  ;  and  upon  reading  and  filing  said  report 

and  proof  of  due  service  of  notice  of  application  for  judgment  thereon 
upon  the  attorneys  for  the  several  parties  who  have  appeared  herein 
and  upon  the  guardian  ad  litem  of  the  infant  defendants; 

Now,  on  motion  of ,  attorney  for  the  plaintiff,  it  is 

Ordered,  that  the  said  report  and  the  sale  therein  mentioned  be,  and 
the  same  hereby  is,  ratified  and  confirmed  in  all  things ;  and  that  the 
said  referee  execute  to  the  purchaser  upon  such  sale,  a  conveyance  of 
the  property  thus  sold,  upon  his  complying  in  all  respects  with  the 
terms  upon  which  such  sale  was  made,  as  stated  in  said  referee's  report. 

It  is  further  ordered  that  out  of  the  proceeds  of  said  sale,  the  said 
referee  shall  first  deduct  the  fees  and  disbursements  upon  which  he 
is  entitled  on  such  sale,  and  that  he  pay  all  taxes,  assessments  and 
water  rates  which  are  liens  upon  the  property  sold,  and  redeem  the 
property  from  any  sales  for  unpaid  taxes,  assessments  or  water  rates 
which  have  not  become  absolute,  and  that  the  costs  and  expenses  of 
this  proceeding,  which  are  hereby  adjusted  according  to  law  at  the 

sum  of ,  be  deducted  from  such  proceeds  and  paid  the 

attorney  for  the  plaintiff. 

(Add  further  directions  as  to  the  distribution  of  the  proceeds  accord- 
ing to  the  situation  in  the  particular  case.) 

It  is  further  ordered  and  adjudged  that  the  said  referee  take  re- 
ceipts for  the  amounts  so  paid  to  him,  and  file  them  with  his  final 
report,  to  be  made  subsequent  hereto. 

It  is  further  ordered  that  the  purchaser  of  the  said  premises  be  let 
into  the  possession  thereof,  £ind  that  any  of  the  parties  to  this  action 
may  be  in  possesion  of  said  premises,  or  any  part  thereof,  and  any 
person  who  has  come  into  possession  of  said  property,  or  any  part 
thereof,  since  the  commencement  of  this  action,  shall  deliver  possession 
of  said  premises  on  production  of  the  referee's  deed  of  said  premises. 

And  it  is  further  ordered  that  the  said  referee  make  a  report  of  his 
proceedings  under  this  judgment. 

3.  Form  of  referee's  deed. 

(As  recommended  hy  §  258  of  the  Real  Property  Law,  as  amended 
ly  Chapter  681,  Laws  of  1917.) 

This  deed  made  the   day  of ,  nineteen 

hundred  and ,  between ,  referee,  duly  ap- 
pointed in  the  action  hereinafter  mentioned,  grantor,  and     

;( insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action  in 
partition  between ,  plaintiffs,  and ,  defend- 
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ants,  in  pursuance  of  a  judgment,  entered  at  a  special  term  of  the 
• • ,  on  the day  of ,  and  in  con- 
sideration of dollars  paid  by  the  grantee,  being  the 

highest  sum  bid  at  the  sale  under  said  judgment,  does  hereby  grant 
and  convey  unto  the  grantee  aU  (description) ; 

To  have  and  to  hold  the  premises  herein  granted  unto  the  grantee, 
and  assigns  forever. 

In  witness  whereof,  the  grantor  has  hereunto  set  his  hand  and  seaL 

In  presence  of : 

C.  Protection  of  lienors. 

The  plaintiff  in  an  action  of  partition  may  make  a  creditor 
or  other  person  having  a  lien  or  interest  which  attached  to  the 
entire  property  a  defendant  in  the  action,  or  he  may,  at  his 
election,  make  a  creditor,  having  a  lien  on  an  imdivided  share 
or  interest  in  the  property,  a  defendant  in  the  action.**^  If  the 
creditor  is  not  a  party,  the  final  judgment  need  contain  no 
provisions  as  to  the  status  of  his  lien.^  But  in  case  a  person 
having  a  lien  attaching  to  the  entire  property  is  made  a  party, 
the  final  judgment  may  award  to  such  a  party  his  or  her  entire 
right  and  interest,  or  the  proceeds  thereof,  or  where  the 
right  or  interest  is  contingent,  direct  that  the  proceeds  or 
share  thereof  be  substituted  for  the  property  and  invested 
for  whoever  may  eventually  be  entitled  thereto,  or  may  reserve 
and  leave  unaffected  his  or  her  right  and  interest,  or  any 
portion  thereof.^ 

D.  Modification  of  final  jndgmeat. 

After  making  a  final  judgment  distributing  the  proceeds  of 
a  partition  sale,  it  has  been  held  that  the  court  has  no  power 
to  amend  the  judgment,  so  as  to  vary  the  rights  of  the  parties 
in  such  proceeds,™  and  that  the  remedy,  if  any,  is  by  a  direction 
for  a  new  trial,  or*  by  an  appeal  from  the  judgment.^  But 
the  Court  may  amend  the  judgment  by  striking  out  or  reduc- 
ing improper  allowances  to  the  parties,**  but  the  amendment 

57.  Civil  Practice  Act,  §  1021.  61.  Fann<ni    v.    McNally,    33     App. 

58.  Stephenson   v.    Cotter,    5    N.   Y.       Div.  609,  53  N.  Y.  Supp.  1032. 

Supp.  749,  23  St.  Hep.  74.  See  also,  Marvin  v.  Marvin,  1  Abb. 

59.  Civil  Practice  Act,  §  1074.  N.  C.  372. 

And   see,  Lewis  v.  Pease,  47  N.   Y.  62.  Warren    v.    Warren,   203   N.   Y. 

Supp.  303.  250;   Cooper  v.  Cooper,  27  Misc.  595, 

60.  Fannon  v.  McNally,  33  App.  Div.  59  N.  Y.  Supp.  86;  aff'd,  51  App.  Div. 
609,  63  N.  Y.  Supp.  1032;  Smith  v.  595,  64  N.  Y.  Supp.  901;  appeal  dia- 
Smith,  40   App.   Div.   251,   67    N.   Y.  missed,  164  K.  Y.  576,  577. 

Supp.  1122,  29  Civ.  Proc.  K.  282. 
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will  be  denied  if  made  at  a  Special  Term  held  by  a  judge  other 
than  the  one  rendering  the  judgment.®^ 

£.  Civil  Practice  Act,  §  1076.    Exemplified  copy  of  judgment  may  be 

recorded. 

An  exemplified  copy  of  the  judgment-roll  or  of  the  final  judgment  in  an 
action  for  partition  may  be  recorded  in  the  ofS.ee  for  recording  deeds  in  each 
county  in  which  any  real  property  affected  thereby  is  situated. 

AETICLE  Xin. 
EFFECT  OF  FINAL  JUDGMENT. 

A.  Civil  Practice  Act.  §  1033.    Pinal  judgment  on  report;  effect  thereof. 

Upon  the  confirmation  by  the  court  of  the  report  of  the  commissioners  making 
partition,  final  judgment  that  the  partition  be  firm  and  effectual  forever  must 
be  rendered,  which  is  binding  and  conclusive  upon  the  following  persona. 

1.  The  plaintiff;  each  defendant  upon  whom  the  summons  was  served,  either 
personally  or  without  the  state  or  by  publication;  and  the  legal  representatives 
of  each  party  specified  in  this  subdivision. 

2.  Each  person  claiming  from,  through  or  under  such  a  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  after  the  filing  in  the  proper  county 
clerk's  ofiice  of  a  notice  of  the  pendency  of  the  action. 

3.  Each  person  not  in  being  when  the  interlocutory  judgment  is  rendered  who, 
by  the  happening  of  any  contingency  becomes  afterwards  entitled  to  a  beneficial 
interest  attaching  to,  or  an  estate  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  virtual  representative  whereof,  was  a  party 
specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party  whose  right  and  interest  are  ex- 
pressly reserved  and  left  unaffected,  or  to  a  person  claiming  from,  through  or 
under  such  a  party. 

B.  Civil  Practice  Act,  §  1058.    Pinal  judgment  after  confirmation  of 

sale. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be  entered  con- 
firming it  accordingly,  directing  the  ofScer  making  it  to  execute  the  proper  con- 
veyances and  take  the  proper  securities  pursuant  to  the  sale,  and  also  directing 
concerning  the  application  of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons  upon  whom  a  final  judgment  for 
actual  partition  is  made  binding  and  conclusive  by  this  article;  and  it  effectually 
bars  each  of  those  persons  who  is  not  a  purchaser  at  the  sale  from  all  right, 
title  and  interest  in  the  property  sold. 

C.  Persons  not  parties. 

While  it  is  broad  general  rule  that  persons  who  have  been 
made  parties  to  an  action  of  partition  are  concluded  by  the 

63.  Wells  v.  Vanderwerker,  45  App.  Div.  155,  60  N.  Y.  Supp.  1089. 
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final  judgment,^*  it  is  equally  true  that  those  persons  who  are 
not  made  parties  to  an  action  of  partition  are  not  affected  by 
the  judgment.*^  The  same  result  is  necessarily  reached  as  to 
a  person  who  is  designated  a  party,  but  upon  whom  process  is 
not  served,  either  personally  or  by  substitution.^  But  a 
number  of  vital  exceptions  must  be  noted  to  a  rule  stated  so 
generally.  The  judgment  will  bar  one  who  acquires  his 
interest  from  a  party  after  the  filing  of  the  judgment  roU 
or  the  Us  pendens.^''  And  contingent  remaindermen,  not  in  the 
being  at  the  time  of  the  rendering  of  the  interlocutory  judg- 
ment, may  be  deemed  represented  by  the  persons  in  being 
and  on  this  supposition  may  be  bound  by  the  judgment.*^  And, 
in  ease  of  a  sale  of  the  premises,  persons  having  liens  on  the 
undivided  shares  of  parties,  are  bound,  where  a  reference  is 
duly  executed  under  sections  1038  and  1039  of  the  Civil 
Practice  Act.*® 

D.  Dowress. 

Where  the  property  is  sold  under  a  judgment  in  an  action 
of  partition,  the  inchoate  right  of  dower  of  the  wife  of  a 
tenant  in  common  of  the  property  is  barred,  if  she  is  made 
a  party.™  This  is  true  whether  she  is  an  infant  or  an  adult,''^ 
and  although  the  judgment  makes  no  provision  for  the  pro- 
tection of  her  rights.'^  But,  unless  made  a  party,  her  interest 
will  not  be  divested  by  the  sale.  But  the  situation  is  different 
if  an  actual  partition  of  the  premises  is  had.  In  such  a  case, 
her  inchoate  right  of  dower  will  attach  merely  to  the  lands 

64.  Jenkins  v.  Fahey,  73  N.  Y.  355;  66.  Cramp   v.   Dady,   162   App.   Div. 
Muller  V.  Naumann,  85  App.  Div.  337,       321,  147  N.  Y.  Snpp.  619. 

83  Supp.   488;    Nelson  v.  Nelson,   108  67.  Civil  Practice  Act,  §  1033. 
Misc.  70S,   178  N.  Y.  Supp.  80;   Sears          And  see,  Brooks  v.  Davey,  109  N.  Y. 
V.    Metropolitan    Elevated   R.    Co.,    27  495,  16  St.  Rep.  666. 
Jones  &  S.  (59  Super.  Ct.)  201,  38  St.          68.  See,  supra.  Art.  IV.    Parties  de- 
Rep.  353,  13  N.  Y.  Supp.  886.  fendant — remaindermen  not  in  esse. 

65.  Moore    v.    Appleby,    108    N.    Y.  69.  Civil  Practice  Act,  §  1059. 
237;   Greenleaf  v.  Brooklyn,  Flatbush,  70.  Jordan  v.  Van  Epps,  85  N.  Y. 
etc.,  R.  Co.,  141  N.  Y.  395;   Smith  v.  427;  Bell  v.  Golding,  136  N.  Y.  Supp. 
Long,  12  Abb.  N.  C.  113,  3  Civ*  Proc.  278;  affirmed  without  opinion,  211  N. 
396;   Moore  v.  Appley,  36  Hun,  368;  Y.  507. 

affd,  108  N.  Y.  237;  Jackson  v.  Vroo-  71.  Jackson    v.    Edwards,    7    Paige, 

man,  13  Johns.  488;  Moores  v.  Town-  386;  affd,  22  Wend.  498. 

send,  14  Jones  &  S.    (54  Super.  Ct.)  72.  Jordan   v.  Van   Epps,  85  N.  Y. 

245;    O'Connor  v.  McMahon,  7  N.  Y.  427. 

Supp.  225,  26  St.  Rep.  596. 
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allotted  to  her  husband,  whether  or  not  she  is  made  a  party 
to  the  action." 

£.  Remaindermen. 

A  person  in  being  who  has  a  vested  or  contingent  remainder 
in  the  premises  sought  to  be  partitioned  will  be  barred  if  made 
a  party  and  his  rights  are  protected ;  but  will  not  be  bound  by 
the  judgment,  if  he  is  not  a  party.''* 

When  all  of  the  parties  in  being  having  any  estate  or  inter- 
est, present  or  future,  vested  or  contingent,  in  the  lands  are 
made  parties  to  the  action,  the  purchaser  acquires  a  good 
title,  and  the  future  contingent  interests  of  persons  not  in 
being  at  the  time  are  effectually  barred.''"  But  to  have  this 
effect,  it  is  essential  that  the  judgment  provide  for  and  pro- 
tect the  interests  of  such  remaindermen.  As  a  general  proposi- 
tion, it  is  required  that  the  fund  derived  from  the  sale  of  the 
land  be  substituted  in  place  of  the  land  and  preserved  so  far 
as  is  necessary  to  protect  their  future  estates.'"'  But,  if  the 
interests  of  a  remainderman  are  recognized  and  protected, 
his  rights  in  the  property  are  barred,  although  the  court  may 
have  erred  in  the  prac.tice  as  to  the  manner  of  protecting  the 
remainder.''''  If  the  unborn  remaindermen,  however,  are 
adjudged  to  have  no  interest  in  the  property,  there  is  no 
occasion  for  the  final  judgment  making  any  provision  for  the 
protection  of  their  rights.''* 

F.  Lienors. 
1.  Civil  Practice  Act,  §  1035.    Lien  of  creditor  upon  share  partitioned. 

In  an  action  for  partition  if  partition  of  the  property  is  made,  the  lien  of  a 
creditor  having  a  lien  on  an  undivided  share  or  interest  in  the  property,  who  i« 

73.  Huntington     v.     Huntington,     9  616,  98  N.  Y.  Supp.  76;   Cheesman  v. 
Civ.  Proc.  182;  Eosekrans  v.  White,  7  Thome,    1    Edw.    Ch.    629;    Chism   ▼. 
Lans.    486;    Jackson    v.    Edwards,    22  Keith,  1  Hun,  589,  4  T.  &  C.  126. 
Wend.  498.  76.  Monarque  v.  Monarque,  80  N.  Y. 

74.  Moore  v.  Appleby,  108  N.  Y.  237;  320,  8  Abb.  N.  C.  102;  Kent  v.  Church 
Noble  V.  Cromwell,  26  Barb.  475,  6  of  St.  Michael,  136  N.  Y.  10;  Smith  v. 
Abb.  Pr.  59;  aff'd,  3  Abb.  Ct.  App.  Dec.  Secor,  31  App.  Div.  103,  52  N.  Y.  Supp. 
382,  27  How.  Pr.  289;  Moore  v.  Ap-  562;  aflF'd,  157  N.  Y.  402;  Barnes  ▼. 
pley,  36  Hun,  368;  afE'd,  108  N.  T.  Luthef,  77  Hun,  234,  59  St.  Kep.  760, 
237.  28  N.  Y.  Supp.  400. 

75.  Mead  v.  Mitchell,  17  N.  Y.  210;  77.  Rockwell  v.  Decker,  5  Civ.  Proc. 
Clemens  v.  Clemens,  37  N.  Y.  59;  Bre-  62;  aff'd,  33  Hun,  343. 

voort  V.  Brevoort,  70  N.  Y.  136;  Kent  78.  Fox  v.  Fee,  24  App.  Div.  314,  49 

V.   Church  of  St.  Michael,   136  N.  Y.      N.  Y.  Supp.  292. 
10;  Dwight  v.  Lawrence,  111  App.  Div. 
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or  is  not  made  a  party,  shall  thereafter  attach  only  to  the  share  or  interest 
assigned  to  the  party  upon  whose  share  or  interest  the  Hen  attached;  which  must 
be  first  charged  with  its  just  proportion  of  the  costs  and  expenses  of  the  action, 
in  preference  to  the  lien. 

2.  Civil  Practice  Act,  §  1059.    Effect  upon  incumbrancers  of  final  judg- 

ment after  confirmation  of  sale. 

Such  a  iinal  judgment  is  also  a  bar  against  each  person  not  a  party  who,  at 
the  time  when  it  is  rendered,  has  a  general  lien  by  judgment  or  decree  on  the 
undivided  share  or  interest  of  a  party,  if  notice  was  given  to  appear  before  the 
referee  and  make  proof  of  liens,  as  prescribed  in  this  article,  and  also  against  each 
person  made  a  party  who  then  has  a  specific  lien  on  any  such  undivided  share 
or  interest;  but  a  person  having  any  such  specific  lien  appearing  of  record  at  the 
time  of  the  filing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  such  judgment. 

3.  When  lienors  barred. 

If  one  having  a  lien  on  the  entire  premises  is  not  made  a 
party  to  the  action  for  its  partition,  he  is  not  affected  by  the 
judgment.'"  But  a  lienor  having  a  general  lien  extending 
only  to  an  undivided  share  of  the  premises  may  be  barred  in 
either  of  two  ways.  (1)  By  being  made  a  party  to  the  action. 
(2)  By  the  appointment  of  a  referee  to  inquire  as  to  credi- 
tors having  liens,  and  the  publication  of  notice  to  such  credi- 
tors, under  sections  1038  and  1039  of  the  Civil  Practice  Act. 
If  neither  of  these  alternative  remedies  is  pursued,  such  a 
lienor  is  not  barred  from  a  subsequent  enforcement  of  his 
lien.^  A  lienor,  however,  who  has  a  specific  lien  appearing  of 
record  at  the  time  of  the  filing  of  the  notice  of  the  pendency 
of  the  action,  should  be  made  a  party  or  he  will  not  bound  by 
the  judgment.*^ 

G.  Tenant  for  life  or  years. 
1.  Civil  Practice  Act,  §  1074.    Judgment  as  to  parties  having  interest 
in  entire  property. 

If,  in  an  action  of  partition,  a  tenant  by  the  curtesy,  for  life  or  for  years,  of 
tho  entire  property,  or  a  person  entitled  to  a  contingent  or  vested  remainder  or 
reversion  in  the  entire  property,  or  a  creditor,  or  other  person,  having  a  lien  or 
interest  which  attaches  to  the  entire  property,  be  made  a  defendant  in  the  action, 

79.  Leinen  v.  Elter,  43  Hun,  249.  4  Paige,  441.    See  also,  Westervelt  v. 

80.  Lowe   V.   Leary,   184   App.   Div.      Haff,  2  Sandf.  Ch.  98. 

421,  171  N.  Y.  Supp.  637;  O'Grady  v.  81.  Winfield  v.  Stacom,  40  App.  Div. 

CGrady,  55  Hun,  40,  28  St.  Rep.  903,      95,  57  N.  Y.  Supp.  563. 
8  N.  Y.  Supp.  278;  Dunham  v.  Minard, 
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the  final  judgment  either  may  award  to  snch  a  party  his  or  her  entire  right 
and  interest,  or  the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent, 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the  property  and 
invested  for  whoever  may  eventually  be  entitled  thereto,  or  may  reserve  and  leave 
unaffected  his  or  her  right  and  interest,  or  any  portion  thereof. 

2.  Wlien  tenant  barred. 

The  plaintiff  in  an  action  of  partition  has  an  election  as  to 
whether  he  shall  join,  as  a  party,  a  tenant  by  the  curtesy,  for 
life,  or  for  years,  of  the  entire  property.^^  The  action  may 
be  maintained  subject  to  such  interests.  If  any  of  such  per- 
sons are  not  made  parties,  they  are,  of  course,  unaffected  by 
the  judgment.  Thus,  one  in  possession  of  the  premises  claim- 
ing a  right  for  a  term  of  years  is  not  affected  by  an  action  for 
the  partition  of  the  premises  to  which  he  was  not  a  party .^ 

H.  Infants. 

Infants,  as  well  as  adults,  are  bound  by  a  judgment  in  av 
action  of  partition,  if  the  court  has  jurisdiction  of  the  subject 
matter  and  acquires  jurisdiction  over  the  infants.**  Irregu- 
larities in  the  appointment  of  the  guardian  ad  litem,  the  filing 
of  his  bond,  or  the  practice  pursued  by  him,  do  not  ordinarily 
affect  the  jurisdiction  of  the  Court.^^ 

I.  Unknown  owners. 
Unknown  persons  are  properly  and  indeed  necessarily  in 
some  cases  made  parties  to  an  action  of  partition,^  and  their 
interests  in  the  property  may  be  barred.*''  The  summons  is 
served  upon  such  persons  by  publication  and  a  notice  should 
be  subjoined  to  the  published  copy  of  the  summons  stating 
briefly  the  object  of  the  action  and  giving  a  brief  description 
of  the  property.**  Moreover,  it  is  required  by  section  1055 
of  the  Practice  Act  that  the  Court  must  provide  for  the  pro- 

82.  Civil  Practice  Act,  §  1021.  86.  See,  supra,   Art.  IV-N.     Parties 

83.  Moores  v.  Townsend,  14  Jonea  &       defendant — Unknown  parties. 

S.  (54  Super.  Ot.)  245.  87.  Guyer  v.  Raymond,  8  Misc.  606, 

84.  Clemens  v.  Clemens,  37  N.  Y.  29  N.  Y.  Supp.  395,  61  St.  Rep.  54; 
59;  O'Donaghue  v.  Smith,  184  N.  Y.  Hyatt  v.  Pugsley,  23  Barb.  285;  modi- 
365;  Wood  v.  Martin,  66  Barb.  241.  fied  on  other  grounds,   33   Barb.   373; 

See  also,  supra,  Art.  IV-L.     Parties  Sharp  v.  Pratt,  15  Wend.  610. 

defendant — Infanta.  88.  Rules  of  Civil  Practice,  Rule  62. 

85.  Fox   V.   Fee,   24   App.   Div.    314,  Denning  v.  Corwin,  11  Wend.  647. 
49  N.  Y.  Supp.  292.  And  see,  Cole  v.  Hill,  2  Hill,  625. 
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tection  of  the  rights  of  unknown  persons,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared.^  If  no  provision  is 
made  for  their  protection,  their  rights  will  not  be  cut  off  by  the 
judgment.**  The  property  rights  of  an  alleged  unknown  per- 
son can  not  be  extinguished  by  making  him  a  party  to  the 
action,  and  if  dead,  his  devisees,  heirs  at  law  and  next  of  kin, 
and  by  procuring  an  adjudication  that  he  has  died  without 
issue.*^ 

T.  Issues  affected. 

The  final  judgment  in  an  action  of  partition,  as  a  general 
rule,  affects  the  title  to  only  those  premises  which  are 
described  in  the  complaint,®^  or  the  appurtenances  thereto.** 
But,  as  to  the  premises  described,  the  parties  to  the  action 
are  bound,  although  their  interests  are  incorrectly  stated.** 
A  finding  in  the  partition  action  that  a  certain  party  is  the 
sole  owner  or  has  a  certain  interest  in  the  premises,  is,  unless 
overturned  by  appeal,  binding  on  the  parties  to  the  action, 
and  a  defeated  party  will  not  be  allowed  to  challenge  the 
finding  in  another  action.*^  The  judgment  is  final  and  con- 
clusive between  the  parties,  not  only  as  to  the  matters  actually 
determined,  but  also  as  to  every  other  matter  which  the  par- 
ties might  have  litigated  and  decided  as  incident  to  or  essen- 
tially connected  with  the  litigation  within  the  purview  of  the 
original  action,  either  as  a  matter  of  claim  or  defense.**    A 

89.  See,  infra,  Art.  XIV-L.  Dis-  the  other  beneficiaries  where  their 
tribution  of  proceeds — Unknown  and  rights  as  between  themselves  were  not 
Absent  Owners.  drawn  in  issue,  and  the  final  judgment 

90.  Casey  v.  Casey,  19  App.  Div.  219,  merely  determined  that  one-half  of  the 
45  N.  Y.  Supp.  877.       >  proceeds  of  sale  should  be  paid  to  the 

91.  Casey  v.  Casey,  19  App.  Div.  executrices  under  the  will  for  the  pur- 
219,  45  N.  Y.  Supp.  877.  poses  of  the  trust  created  by  it.    Rudd 

92.  Hasten  v.  Olcott,  101  N.  Y.  152.  v.  Cornell,  171  N.  Y.  114. 

93.  Inter-City  Realty  Co.  v.  New-  96.  Jordan  v.  Van  Eppa,  85  N.  Y. 
man,  128  App.  Div.  195,  112  N.  Y.  427;  Matter  of  Jenkins,  132  App.  Div. 
Supp.  481.  339,  117  N.  Y.  Supp.  74. 

94.  Hasten  v.  Olcott,  101  N.  Y.  152.  See  also,  Savage  v.  Allen,  54  N.  Y. 
96.  Hicks  v.  Pearsall,  164  App.  Div.       458;   Jamieson  &  B.   Co.  v.  Reynolds, 

721,  150  N.  y.  Supp.  207.  174  App.  Div.  78,  159  N.  Y.  Supp.  317. 
Beneficiaries. — A  statement  in  an  in-  Contribution    between    co-tenants. — 

terlocutory    judgment    rendered    in    a  Where  property  was  conveyed  to  two 

partition    suit,   that    a   certain    bene-  daughters  by  a  deed  containing  a  pro- 

ficiary  under  a  testamentary  trust  is  vision  that  the  conveyance  was  made 

entitled  to  a  specified  portion  of  the  subject  to  the  understanding  that  the 

proceeds  of  sale,  is  not  binding  upon  grantees  were  to  provide  a  home  and 
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party  having  a  defense  to  the  action  mnst  interpose  it  or  ac- 
quiesce in  the  determination.®''  Hence,  a  decision  in  the  par- 
tition action  as  to  the  distribntion  of  proceeds  of  the  sale  is 
res  adjudicata,  and  a  party  is  generally  precluded  from  sub- 
sequently claiming  that  the  proper  construction  of  a  will  or 
of  a  statute  required  a  different  distribution.^* 

K.  Irregnlarities  in  procednre. 
A  judgment  in  partition  has  binding  effect  only  when  the 
court  has  jurisdiction  of  the  subject  matter  f^  and  is  binding 
only  as  to  those  persons  over  whom  it  has  jurisdiction  by 
service  of  process  or  voluntary  appearance.^  A  failure  to 
comply  with  the  practice  in  a  partition  action  may  be  of  such 
a  character  as  to  constitute  a  jurisdictional  defect;*  but, 
where  there  is  complete  jurisdiction,  errors  or  irregularities 
in  the  procedure  does  not  affect  the  binding  force  of  the  final 
judgment.* 

AETICLE  XIV. 
DISTRIBUTION  OF  PROCEEDS. 

A.  Civil  Practice  Act,  §  1061.    Distribution  of  proceeds ;  duties  of  officer 

making  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and  expenses 
chargeable  against  them,  must  be  immediately  awarded  to  the  parties  whose  rights 
and  interests  have  been  sold,  in  proportion  thereto.  The  sum  chargeable  upon 
any  share  to  satisfy  a  lien  thereon  must  be  paid  to  the  creditor,  or  retained,  sub- 
ject to  the  order  of  the  court;  and  the  remainder,  except  as  otherwise  prescribed 

board  for  the  grantor  during  his  life-  of  the  lands   and   distribution   of   the 

time,    and   one   of    the   daughters   did  perBonalty  in  certain  proportions,  ma>' 

more  than  her  share  for  the  support  of  be  res  adjudicata  as  to  the  issues  thus 

the  father,  it  was  held  that  the  other  determined.     Ward  v.  Ward,  130  App. 

daughter  would  be  compelled  to  con-  Div.  27,  114  N.  Y.  Supp.  326;  affirmed 

tribute  toward  such  expense;  and  that  without  opinion,  199  N.  Y.  589. 

a  judgment  in   a   partition   action  in  97.  Savage  v.   Allen,   54  N.  Y.   458. 

which  the  property  was  sold  and  the  98.  Livingston  v.  Tucker,  107  N.  Y. 

proceeds     divided     between     the     two  549. 

daughters  was  not  a  bar  to  the  action  99.  Denning    v.    Corwin,    11    Wend. 

for  contribution.     Murphy  v.  Tweedie,  647. 

176   App.   Div.  276,   162  N.   Y.   Supp.  1.  See,  supra,  C.     Persons  not  par- 

874.  ties. 

Federal  court. — ^A  decree  of  a  federal  2.  Muller  v.  Naumann,  85  App.  Div. 

court  of  competent  jurisdiction  deter-  337,  83  N.  Y.  Supp.  488. 

mining  the  interests  of  claimants  to  a  3.  WoodhuU  v.  Little,  102  N.  Y.  165. 
trust  estate  and  directing  a  partition 
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in  this  article,  must  be  paid  by  the  officer  making  the  sale,  to  the  party  owning 
the  share  or  his  legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  extended  by  an 
order  of  the  court  entered  in  the  office  of  the  clerk  within  said  sixty  daya, 
the  officer  making  the  sale  must  file  with  the  clerk  his  report  under  oath  of  the 
disposition  of  the  proceeds  of  the  sale,  accompanied  by  the  vouchers  of  the  per- 
sons to  whom  payments  were  ordered  to  be  made. 


B.  Civil  Practice  Act,  §  1062.    Payment  of  taxes,  assessments  and  water 

rates  out  of  proceeds  of  sale. 

Where  a  judgment  rendered  in  an  action  for  partition  directs  a  sale  of  the 
real  property,  the  officer  making  the  sale  must  pay  out  of  the  proceeds,  unless 
the  judgment  otherwise  directs,  all  taxes,  assessments  and  water  rates,  which  are 
liens  upon  the  property  sold,  and  redeem  the  property  sold  from  any  sales  for 
unpaid  taxes,  assessments  or  water  rates,  which  have  not  apparently  become 
absolute.  The  sums  necessary  to  make  those  payments  and  redemptions  are 
deemed  expenses  of  the  sale,  within  the  meaning  of  that  expression  as  used  in 
any  provision  of  this  article. 

C.  Rules  of  Civil  Practice,  Enle  248.    Proof  required  on  application  by 

party  for  money  paid  into  conrt. 

On  an  application  to  the  court  by  a  party  in  an  action  for  partition  for  money 
paid  into  court,  he  must  produce  the  following  papers: 

1.  An  affidavit  made  by  himself,  or,  if  a  sufficient  excuse  be  shown,  by 
his  agent  or  attorney,  stating  the  true  amount  actually  due  on  each  incumbrance, 
and  the  name  and  residence  of  the  owner  of  the  incumbrance,  as  far  as  they  are 
known,  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit  showing  service  of  a  notice  of  the  application  on  each  owner 
of  an  incumbrance.  Service  of  the  notice  within  the  state  must  be  personal,  or  by 
leaving  it  at  the  owner's  residence  with  some  person  of  suitable  age  and  dis- 
cretion, at  least  fourteen  days  previous  to  the  application.  Service  without  the 
state,  if  personal,  must  be  made  at  least  twenty  days  previous  to  the  application. 
If  the  owner  of  the  incumbrance  reside  without  the  state,  and  the  place  of  his 
abode  cannot  be  ascertained  with  reasonable  diligence,  notice  may  be  served  on 
him  by  publishing  it  in  such  newspaper  or  newspapers  as  the  court  may  direct,  once 
in  each  week  for  the  four  weeks  immediately  preceding  the  application. 

D.  Distribution  in  general. 

Section  1061  of  the  Civil  Practice  Act  provides  generally 
for  the  disposition  of  the  proceeds  of  a  sale  in  partition.*  The 

4.  Confirmation  of  referee's  final  re-  ment  fixing  and  determining  the  re- 
port.— On  a  motion  to  confirm  the  re-  spective  rights  of  the  parties,  cannot 
port  of  a  referee  appointed  to  dis-  quesrtion  the  correctness  of  such  deter- 
tribute  the  proceeds,  a  party  who  has  mination.  Howelk  v.  McGraw,  97 
consented  to  the  entry  of  a  final  judg-  App.  Dir.  460,  90  N.  Y.  Supp.  1. 
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rights  of  the  parties  in  the  proceeds  are  the  same  as  in  the 
lands.^ 

A  person  under  no  disability  and  entitled  to  the  present 
enjoyment  of  a  definite  interest  in  the  property,  will  generally 
receive  his  share  of  the  proceeds  from  the  referee.^  The 
judgment  should  not  direct  the  payment  to  be  made  to  his 
attorney.'  He  can,  of  course,  designate  by  power  of  attorney 
another  to  receive  the  proceeds;  and,  if  a  power  of  attorney 
properly  executed  and  authenticated  is  presented  and  no  sus- 
picious circumstances  surround  the  transaction,  the  court  will 
direct  the  payment  to  be  made  in  accordance  therewith.  A 
failure  to  recognize  the  power  of  attorney  is  a  denial  of  a  legal 
right.* 

In  many  cases,  however,  the  proceeds  are  deposited  in  court 
for  the  benefit  of  the  persons  are  entitled  thereto.  This  prac- 
tice is  followed  in  the  case  of  infants,'  unknown  or  absent 
owners,^"  or  where  eighteen  months  have  not  expired  since 
the  issuance  of  letters  testamentary  or  of  administration  on 
the  estate  of  the  person  from  whom  the  plaintiff  derived  his 
title  or  of  a  person  entitled  to  a  share  of  the  proceeds." 
And,  in  some  cases,  part  of  the  proceeds  are  deposited  where 
there  exist  rights  of  doM'^er,  estates  for  life  or  years,  or  future 
estates.^^ 

When  it  is  sought  to  withdraw  money  deposited  in  court, 
notice  of  the  application  should  be  n;iven  to  all  persons  in- 

5.  Warfield  t.  Crane,  4  Abb.  Ct.  App.  sanction  of  the  court  to  recognize  and 
Dec.  525;  Hobart  v.  Hobart,  58  Barb.  make  payment  thereon,  but  when  ap- 
296.  plication   for   such   authority   is  made 

6.  A  delay  by  the  referee  in  making  and  the  facts  appear  as  in  this  case, 
the  distribution  renders  him  subject  to  and  they  are  wholly  uncontradicted, 
an  application  to  the  court  to  compel  and  there  are  no  suspicious  eirciun- 
the  obedience  to  the  final  judgment,  stances  surrounding  the  application, 
but  does  not  make  him  guilty  of  con-  we  think  it  is  the  duty  of  the  court  to 
tempt.  Matter  of  Laurent,  122  App.  authorize  and  direct  the  payment  as 
Div.  901,  106  N.  Y.  Supp.  810.  provided  for  in  the  power,  and  the  re- 

7.  McKenna  v.  Duffy,  64  Hun,  597,  fusal  to  make  such  direction  is  the 
46  St.  Eep.  691,  19  N.  Y.  Supp.  248,  denial  of  a  legal  right." 

22  Civ.  Proc.  366.      .  9.  See,  infra,  K.     Infants. 

8.  Lythgoe  v.  Smith,  140  N.  Y.  442;  10.  See,  infra,  L.  Unknown  and  ab- 
wherein  it  was  said,  "  Where  a  power      sent  owners. 

of  attorney  is  produced  to  a  referee,  11.  See,  infra,  J.    Share  of  deceased, 

duly  authenticated  and  acknowledged,  12.  See,    infra,    H.     Inchoate  dower 

it    may    be    prudent     to    obtain    the      and  future  estates. 
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terested.^*  The  court  has  no  jurisdiction  to  determine  the  in- 
terest of  a  defendant  in  the  fund  without  notice  to  him;  and 
an  order  made  without  notice  may  be  no  protection  to  the 
depositary." 

£.  Tenant  or  remainderman  in  entire  property. 

1.  Civil  Practice  Act,  §  1074.    Judgment  as  to  parties  having  interest 

in  entire  property. 

If,  in  an  action  of  partition,  a  tenant  by  the  curtesy,  for  life  or  for  years, 
of  the  entire  property,  or  a  person  entitled  to  a  contingent  or  vested  remainder 
or  reversion  in  the  entire  property,  or  a  creditor,  or  other  person,  having  a  lien 
or  interest  vrhich  attaches  to  the  entire  property,  be  made  a  defendant  in  the 
action,  the  final  judgment  either  may  award  to  such  a  party  his  or  her  entire  right 
and  interest,  or  the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent, 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the  property  and 
invested  for  whoever  may  eventually  be  entitled  thereto,  or  may  reserve  and  leave 
unaffected  his  or  her  right  and  interest,  or  any  portion  thereof. 

2.  Protection  of  remainderman. 

This  section  governs  the  distribution  of  the  proceeds  when 
a  tenant  for  life  or  years  or  a  remainderman  in  the  entire 
property,  is  made  a  party  to  the  action.^^  If  the  rights  of  the 
contingent  remainderman  are  not  protected,  the  purchaser 
may  have  a  defective  title.^^  Where  funds  are  deposited  in 
court  for  tho  life  of  one  person,  the  court  cannot  refuse  to 
pay  over  the  fund  to  the  remainderman,  merely  because  he  is 
under  indictment  for  the  murder  of  the  life  tenant." 

13.  Uhl  V.  Eohlmann,  52  App.  Div.  provided  that  the  life  estate  of  a  ten- 
465,  65  N.  Y.  Supp.  197.  And  see,  ant  by  the  curtesy  should  be  sold  and 
Rules  of  Civil  Practice,  Rule  248.  the  owner  thereof  receive  a  gross  sum 

Liability   of   attorney. — The   circum-  therefor  to  be   fixed  according  to  the 

cumstances  may  be  such  as  to  charge  principles    of   the     law    applicable   to 

an    attorney,    who    procures   the   pay-  annuities,  but  the  life  tenant  died  be- 

Bient  to  his  client  out  of  court  of  a  fore   the   sale,    it   was   held   that   the 

grea,tet  sum  than  that  to  which  he  is  judgment  could  be  amended  by  striking 

entitled,  with  personal  liability  for  the  out  the  provision  for  the  fixing  of  the 

restoration  thereof.     Uhl  v.  Kohlman.  gross  sum,  for  the  death  of  the  tenant 

52  App.  Div.  455,  65  N.  Y.  Supp.  197.  rendered  the  execution  of  that  part  of 

14.  Guaranty  Trust  Co.  v.  Schmidt,  the  judgment  impossible.  Mingay  v. 
187  App.  Div.  561.  Lackey,  142  N.  Y.  449. 

16.  See,  Brevoort  v.  Brevoort,  70  N.  16.  Noble    v.     Cromwell,    26     Barb. 

Y.  136;  Brown  v.  Tanz,  176  App.  Div.  475,  6  Abb.  Pr.  59;    aff'd,  3  Abb.  Ct. 

796,  163  N.  Y.  Supp.  372.  App.  Dec.  382,  27  How.  Pr.  289. 

Death  of  life  tenant  before  sate, —  17.  Matter  of  Fleming,  5  App.  Div. 

Where     the     interlocutory     judgment  190,  39  N.  Y.  Supp.  156. 
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F.  Dower  in  entire  property. 

1.  Civil  Practice  Act,  §  1049.    Sale  or  exception  of  dower  interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire  property  directed 
to  be  Bold,  at  the  time  when  an  interlocutory  judgment  for  a  sale  is  rendered  in 
an  action  for  partition,  the  court  must  consider  and  determine  whether  the 
intereats  of  all  the  parties  require  that  the  right  of  dower  should  be  excepted 
from  the  sale  or  that  it  should  be  sold. 

2.  Civil  Practice  Act,  §  1050.    Effect  of  sale  of  dower  interest  in  entire 

property. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is  directed,  the  interest 
of  the  party  entitled  to  the  right  of  dower  shall  pass  thereby;  and  the  purchaser, 
his  heirs  and  assigns,  shall  hold  the  property  free  and  discharged  from  any  claim 
by  virtue  of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive  from  the 
proceeds  of  the  sale  of  the  whole  property  a  gross  sum  in  satisfaction  of  her 
right  of  dower,  or  to  have  one-third  of  those  proceeds  paid  into  court  for  the 
purpose  of  being  invested  for  her  benefit,  as  prescribed  in  the  next  section  with 
respect  to  the  dowress  of  an  undivided  share. 

G-.  Gross  sum  to  dowress  or  tenant  of  share. 

1.  Civil  Practice  Act,   §   1051.     Disposition  of  money  belonging  to 

tenant  of  particnlar  estate  in  undivided  share  sold. 

A  party  to  an  action  for  partition  who  has  a  right  of  dower,  or  is  a  tenant  for 
life  or  for  years,  in  or  of  an  undivided  share  of  the  property  sold,  is  entitled  to 
receive  from  the  proceeds  of  the  sale  a  gross  sum  to  be  fixed  according  to  the 
principles  of  law  applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a  gross  sum, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
must  be  filed  at  the  time  of  or  before  the  filing  of  the  report  of  sale;  other- 
wise the  court  must  direct  that,  out  of  the  proceeds  of  the  sale  which  belong 
to  the  undivided  share  to  which  the  estate  or  interest  attaches,  one-third,  in 
ease  of  a  dowress,  and  in  any  other  case  arising  under  this  section,  the  entire 
proceeds,  or  such  a  proportion  thereof  as  fairly  represents  the  interest  of  the 
holder  of  the  particular  estate,  be  paid  into  court  for  the  purpose  of  being  in- 
vested for  his  or  her  benefit. 

2.  Civil  Practice  Act,  §  1052.     Consent  by  guardian  or  committee  of 

tenant  of  particular  estate  to  accept  gross  sum. 
If  it  shall  appear  to  the  court  that  the  tenant  for  life  or  for  years,  or  the 
widow,  is  an  infant,  lunatic  or  otherwise  incompetent,  and  that  a  general 
guardian  or  committee  has  been  duly  appointed,  upon  proof  that  it  will  be  for 
the  best  interest  and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such  guardian  or  committee, 
in  the  name  of  such  infant,  lunatic  or  incompetent  person,  having  such  estate 
for  life  or  years,  or  dower  right,  to  execute  an  instrument  under  seal,  acknowl- 
edged or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded,  whereby 
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Buch  guardian  or  committee  shall  eonsent  to  accept  in  lieu  of  such  estate  or 
dower  a  sum  to  be  ascertained  by  the  court  as  provided  in  the  last  preceding  sec- 
tion, according  to  the  principles  applicable  to  life  annuities;  and  upon  presen- 
tation of  Buch  an  instrument  to  the  court,  the  value  of  the  estate  for  life  or  for 
years  or  dower  so  ascertained  by  it  shall  be  paid  to  such  guardian  or  committee. 
Such  instrument  shall  have  the  same  force  and  effect  as  a  deed  or  instrument 
executed  and  acknowledged  by  a  competent  person  or  a  person  of  full  age.18 

3.  Civil  Practice  Act,  §  1070.  Shares  of  tenants  of  particnlar  estates; 
investments  and  income. 
Where  a  portion  of  the  proceeds  representing  an  undivided  share  or  interest  is 
invested  for  the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  pre- 
scribed in  the  foregoing  provisions  of  this  article,  the  court  must  cause  it  to  be 
invested  in  permanent  securities  at  interest,  and  the  interest  to  be  paid,  from 
time  to  time  as  it  accrues,  to  the  person  for  whose  benefit  it  is  invested,  while 
his  or  her  right  continues. 

H.  Inchoate  dower  and  future  estates. 

1.  Civil  Practice  Act,  §  1053.    Interest  of  owners  of  fntnre  estates  in 

proceeds  in  sale,  to  he  protected. 

Where  it  appears  that  a  party  to  the  action  has  an  inchoate  right  of  dower  or 
any  other  future  right  or  estate,  vested  or  contingent,  or  that  any  person  or 
persons  not  in  being  who  by  any  contingency  may  become  entitled  to  any  interest 
or  estate  in  the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  law  applicable  to  annuities  and  survivorships,  or 
set  aside  so  much  of  the  proceeds  of  sale  to  which  the  contingency  attaches,  and 
must  direct  that  projfortion  of  the  proceeds  of  the  sale  to  be  invested,  secured 
or  paid  over,  in  sfich  maimer  as  it  deems  calculated  to  protect  the  rights  and 
interests  of  the  parties.is 

2.  Civil  Practice  Act,  §  1054.    Harried  woman  may  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate  right  of  dowe* 
in  the  property  directed  to  be  sold,  by  a  written  instrument,  duly  acknowledged 

18.  Subsequent    election    to    receive  922,  152  N.  Y.  Supp.  370. 
gross  sum. — Where  a  wife  having  aj»         Infant. — ^A    dower    interest    in    the 

inchoate  dower  in  an  undivided  share  share    of    an    infant    in    real    estate 

declines  to  accept  a  gross  sum  in  lieu  sought  to  be  partitioned  may  be  dis- 

of  her  dower,  and  a  sum  is  thereupon  posed  of  and  provided  for  in  the  final 

deposited  in   court  to  protect  her  in-  judgment  in  case  the  dowress  does  not 

terest,   and   the   judgment  contains   a  file   her    consent  to  accept    a    sum  in 

provision  that  any  party  to  the  action  gross.    Moore  v.  Hatfield,  71  Misc.  282, 

iftight  thereafter  apply  to  the  court  for  130  N.  Y.  Supp.  115. 
further   direction,   judgment   or  order  19.  Only  husband's  share  affected. — 

in    the   premises,    and   afterwards   her  An  inchoate  dower  is  taken  solely  from 

husband  dies,  she  may  thereupon  ap-  the    share   which   her   husband   would 

ply  for  an  order  that  a  gross  sum  be  otherwise  receive.    Ford  v.  Knapp,  102 

awarded  to  her  in  lieu  of  her  dower  N.  Y.  135. 
right    Gucker  v.  Kopp,  169  App.  Div. 
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by  her  and  certified,  as  required  by  law  with  respect  to  the  acknowledgement  of 
a  conveyance  to  bar  her  dower;  which  must  be  filed  fldth  the  clerk.  Thereupon, 
the  share  of  the  proceeds  of  the  sale  arising  from  her  contingent  interest  must 
be  paid  to  her  husband. 


3.  No  consent  by  wife. 

Without  the  wife's  consent,  her  share  of  the  proceeds  can- 
not be  paid  to  her  husband.^ 

I.  Pajrment  of  liens. 

1.  Civil  Practice  Act,  §  1040.    Uoney  to  be  paid  into  court. 

If  it  appears  by  the  pleadings  or  by  the  evidence  in  the  action  or  by  the  report 
that  there  was,  at  the  date  of  the  order,  any  existing  lien  upon  the  share  or 
interest  of  a  party  in  the  property,  the  interlocutory  judgment  directing  the 
sale  must  also  direct  the  oflScer  making  it  to  pay  into  court  the  portion  of  the 
money  arising  from  the  sale  of  the  share  or  interest  of  that  party  after  deduct- 
ing the  portion  of  the  costs  and  expenses  for  which  it  is  liable. 

2.  Civil  Practice  Act,  §  1041.    Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  lafit  section,  fbe 
party  may  apply  to  the  court  for  an  order  directing  that  the  money,  or  such 
part  thereof  as  he  claims,  be  paid  to  him,  and  the  court  must  make  such  an 
order  as  justice  requires. 

3.  Civil  Practice  Act,  §  1042.    Payment  of  incumbrances. 

When  the  whole  amount  of  the  vmsatisfied  liens  upon  an  undivided  share, 
which  were  existing  at  the  date  of  the  order  of  reference,  has  been  ascertained, 
the  court  must  order  the  portion  of  the  money  so  paid  into  court  on  account 
of  that  share  to  be  distributed  among  the  creditors  having  the  liens,  according 
to  the  priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party  to  the 
action,  the  clerk  or  other  officer  by  whom  a  lien  is  paid  off  must  procure  satis- 
faction thereof  to  be  acknowledged  or  proved,  as  required  by  law,  and  must 
cause  the  incumbrance  to  be  duly  satisfied  or  cancelled  of  record.  The  expense 
of  so  doing  must  be  paid  out  of  the  portion  of  the  money  in  court  belonging 
to  the  party  by  whom  the  incumbrance  was  payable. 

4.  Civil  Practice  Act,  §  1043.    Other  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undivided  share 
shall  not  affect  any  other  party  to  the  action  or  delay  the  paying  over  or  in- 
vesting of  money  to,  or  for  the  benefit  of  any  other  party  upon  whose  share  or 
interest  in  the  property  there  does  not  appear  to  be  any  existing  lien. 

20.  Bobinson  v.  McGregor,  16  Barb.      531 ;  Hallenbeck  v.  Bradt,  2  Paige,  316. 
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5.  Payment  to  lienor. 

The  plaintiff  may,  at  Ms  election,  make  a  creditor  having 
a  lien  or  interest  which  attaches  to  the  entire  property  a  de- 
fendant in  the  action.  In  that  case,  the  final  judgment  may 
award  to  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof  .^^  One  haying  a  general  lien  on  the  en- 
tire property  is  not  barred  by  the  judgment,  unless  he  is  made 
a  party  to  the  action.^^  The  distribution  should  be  made  so 
that  no  part  of  the  costs  is  imposed  on  the  lienor,  unless  he 
has  unnecessarily  increased  the  costs  and  expenses  of  the 
litigation.^  If  the  plaintiff  requires  the  lienor  to  establish 
his  lien,  the  expense  thereof,  if  the  lienor  is  successful,  should 
be  borne  by  the  parties,  not  by  the  lienor.^  If  one  of  the  co- 
tenants  holds  a  mortgage  against  the  entire  property,  the 
mortgage  lien  must  first  be  paid  out  of  the  proceeds,  and  the 
balance  only  shaU  be  distributed  among  the  tenants  in  pro- 
portion to  their  respective  interests.^ 

Before  an  interlocutory  judgment  for  the  sale  of  the  prop- 
erty is  rendered,  unless  the  court  dispenses  with  a  reference, 
one  is  directed  to  ascertain  whether  there  is  any  creditor,  not 
a  party,  who  has  a  lien  on  the  undivided  share  or  interest  of 
any  party .^ 

Where  the  judgment  adjudges  that  the  interest  of  one  of 
the  owners  is  subject  to  the  Hen  of  certain  judgments,  the 

21.  Civil     Practice     Act,     S     1074.  And  see,  Civil  Practice  Act,  |  1036. 
Legacy. — A     legacy     given     to    the          24.  Ceobbles  v.    Morrisey,   63   Misc. 

widow  in  lieu  of  dower  becomes,  when  421,  103  N.  Y.  Supp.  886. 

accepted  by  her,  a  debt  of  the  estate,  85.  McCrum   v.   McCnun,    141   App. 

and   if  the  personal  estate  is  insufB-  Biv.  S3,  126  N.  Y.  Supp.  717. 

cient  to  pay  it,  it  should  be  taken  caie  26.  See,  supra,  Art.  VIII-D.     Refer- 

of  in  an  action  to  partition  the  tes-  enoe  as  to  creditors, 

tator's  real  estate.     Wihnot  v.  Sobin-  Cost8.^-In  a  proceeding  for  distribu- 

son,  42  Misc.  244,  86  N.  Y.  Supp.  675.  tion  among  lienors,  motion  costs  and 

Taxes  and  water  rents  are  generally  disbursements,  not  costs  of  as  in  an 

to  be  paid  by  the  life  tenant  of  the  action,  are  allowable.    Fowler  v.  Fow- 

property,  and  should  be  deducted  from  ler,  147  N.  Y.  673. 

his  share,  rather  than  from  the  entire  Specific  liens. — The  validity,  propri- 

proceeds.     OToole  v.  O'Toole,  39  App.  e<y,  and  amount  of  specific  liens,  it  has 

Div.  302,  56  N.  Y.  Supp.  963.              .  been  held,  should  be  determined  by  the 

22.  Leinen  v.  Elter,  43  Hun,  249.  interlocutory    judgment,    and   not   de- 

23.  Geobbles  v.  Morrisey,  53  Misc.  layed  until  the  distribution  of  the  pro- 
421,  103  N.  Y.  Supp.  386;  Beller  v.  ceeds.  Winfield  v.  Stacom,  40  App. 
Antisdel,  84  Hun,  252,  65  St.  E^.  719,      Div.  96,  67  N.  Y.  Supp.  563. 

32  N.  Y.  Supp.  575. 


2696  PAKTITION. 

fact  tliat  the  period  of  ten  years  expires  before  he  receives 
his  money  from  the  proceeds  does  not  affect  his  rights.  The 
judgment  of  partition  and  sale  operates  to  transfer  to  the 
judgment  creditor,  to  the  extent  of  his  judgment,  the  moneys 
deposited  in  court." 

J.  Share  of  deceased. 

1.  Civil  Practice  Act,  §  1045.    When  proceeds  to  be  paid  into  court. 

When  the  action  is  brought  before  eighteen  months  have  elapsed  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  as  the  case  may  be, 
upon  the  estate  of  a  decedent  from  whom  the  plaintiff  derived  his  title,  and 
the  interlocutory  judgment  directs  that  the  premises  shall  be  sold  free  from  the 
lien  of  debts,  the  final  judgment  shall  direct  that  the  proceeds  of  the  sale  re- 
maining after  the  payment  of  the  costs,  referee's  fees,  expenses  of  sale,  taxes, 
assessments,  water  rates,  and  liens  established  before  the  death  of  the  decedent, 
including  any  sum  allowed  to  a  widow  in  satisfaction  of  her  right  of  dower, 
therein  directed  to  be  paid,  be  paid  forthwith  into  court  by  the  referee  making 
such  sale  by  depositing  the  same  with  the  county  treasurer  of  the  county  in 
which  the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  entitled 
thereto,  to  await  the  further  order  in  the  premises.  Where  the  action  is  brought 
before  eighteen  months  have  elapsed  from  the  granting  of  letters  of  adminis- 
tration or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  the  action,  and  the  interlocutory 
judgment  directs  that  the  premises  shall  be  sold  free  from  the  lien  of  debts, 
the  final  judgment  shall  direct  that  the  share  of  the  proceeds  of  such  sale, 
which  would  have  been  his,  if  living,  be  paid  into  court  by  such  referee,  by 
depositing  the  same  with  such  county  treasurer  to  await  the  further  order  in  the 
premises. 

2.  Civil  Practice  Act,  §  1046.    Disposition  of  deposit. 

Upon  the  certificate  of  the  surrogate  of  the  county  of  which  any  such  decedent 
was  a  resident  at  the  time  of  his  death,  showing  that  eighteen  months  have  elapsed 
since  the  issuing  of  letters  testamentary  or  letters  of  administration,  as  the  case 
may  be,  upon  the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mort- 
gage, lease  or  sale  of  the  real  property  of  such  decedent  for  the  payment  of  his 
aebts  or  funeral  expenses  or  both,  is  pending,  and  upon  the  certificate  of  the 
county  clerk  of  the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showiag  that  no  notice  of  pendency  of  action  in  respect  to 
such  real  property  has  been  filed  in  his  ofSce,  the  court  wherein  the  final  judgment 
was  made  shall  make  an  order,  upon  the  application  of  any  party  to  such  action, 
directing  the  county  treasurer  to  pay  to  such  party  from  such  deposit  the  amount 
to  which  he  is  entitled  under  the  final  judgment,  with  the  accumulation  thereon, 
if  any,  less  the  fees  of  the  county  treasurer. 

27.  Treacy   v.    Ellis,   45    App.    Div.  749,  23  St.  Eep.  74.    See  also,  I«Boeuf 

492,  61  N.  Y.  Supp.  600;   appeal  dis-  v.  Gary,  101  App.  Div.  358,  92  N.  Y. 

missed,  162  N.  Y.  607,  57  N.  E.  1126;  Supp.  1132. 
Stephenson  v.  Cotter,   5   N.  Y.  Supp. 


PABTITION.  2697 

3.  Civil  Practice  Act,  §  1047.    Withdrawal  of  deposit. 

Any  party  to  sueh  action,  at  any  time  after  final  judgment,  upon  notice  to  the 
executors  or  administrators  of  the  decedent  from  whom  the  party  applying  derived 
his  share  of  interest,  may  apply  to  the  court  in  which  such  action  is  pending  for 
leave  to  withdraw  the  deposit  or  the  share  of  the  deposit  adjudged  in  the 
final  judgment  to  belong  to  him;  and,  upon  such  application,  the  court,  in  its 
discretion,  may  make  an  order  directing  the  county  treasurer  to  pay  over  to 
such  party  the  deposit,  or  the  share  of  the  deposit,  adjudged  in  the  final  judg- 
ment to  Belong  to  him,  but  such  order  shall  not  be  made  until  such  party  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with  two  or  more  good 
and  sufficient  sureties,  approved  by  the  judge  or  justice  of  the  court  making  such 
order,  and  filed  with  such  approval  in  the  office  of  the  clerk  of  the  county  in 
which  such  action  is  pending,  to  the  eSect  that  such  party  so  withdrawing  the 
deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount  of  the  deposit, 
when  thereunto  required  by  order  of  the  court  or  by  order  of  the  surrogate  or  of 
the  surrogate's  court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real  property 
of  such  decedent.  Where  a  final  accounting  has  been  had  in  the  estate  of  such 
decedent  in  a  surrogate's  court,  and  certified  copies  of  the  account  and  decree 
of  final  settlement,  showing  that  all  of  the  debts  of  the  decedent  have  been  paid 
in  full,  is  filed  with  the  court  having  jurisdiction  of  the  fund,  the  court  may 
dispense  with  the  giving  of  a  bond. 

4.  Civil  Practice  Act,  §  1048.     When  proceeds  payable  directly  to 

parties. 

Where  final  judgment  shall  be  rendered  in  any  action  for  partition  after 
eighteen  months  have  elapsed  from  the  granting  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  the  decedent 
from  whom  the  plaintiff  derived  title,  and  the  premises  shall  have  been  sold 
free  from  the  lien  of  debts,  then,  upon  producing  to  the  court  the  certificate  of 
the  surrogate  of  the  county  in  which  the  decedent  was  at  the  time  of  his  death 
a  resident,  showing  that  eighteen  months  have  elapsed  since  the  issuing  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may  be,  upon  the 
estate  of  such  decedent,  and  that  no  proceeding  for  the  mortgage,  lease  or  sale 
of  the  real  property  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
expenses,  or  both,  is  pending,  and  upon  the  certificate  of  the  clerk  of  the 
county  where  the  real  property  sold  under  the  interlocutory  judgment  is  located 
showing  that  no  notice  of  pendency  of  action  in  respect  to  such  real  property 
has  been  filed  in  his  office,  the  court  rendering  the  final  judgment  shall  direct 
the  payment  to  the  different  shares  to  the  several  parties  entitled  thereto;  except 
that  the  share  of  a  deceased  person,  who,  if  living,  should  be  a  party  to  the 
action  shall  be  paid  into  court,  unless  eighteen  months  have  also  elapsed  since 
the  granting  of  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and  like 
certificates  of  the  surrogate  and  county  clerk  are  produced  to  the  court. 
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5.  Payment  to  Surrogate's  Court. 

The  statutory  proceeding  is  applicable  where  the  court 
directs  that  the  property  shall  be  sold  free  from  the  Uen  of 
the  debts  of  the  deceased;  but,  where  the  judgment  does  not 
so  provide,  if  the  administrator  is  made  a  party  and  a  final 
accounting  of  the  estate  has  been  had  before  the  surrogate, 
the  court  may  distribute  the  proceeds  of  the  sale  without  de- 
positing them  in  court.^  If  the  referee  assumes  to  sell  prop- 
erty free  from  the  decedent's  debts,  the  interlocutory  judg- 
ment may  be  subsequently  amended,  nunc  pro  tv/nc,  so  as  to 
contain  the  proper  provision  in  respect  thereto.^  The  above 
statutes  do  not  relate  to  the  manner  in  which  a  creditor  can 
withdraw  any  part  of  moneys  deposited  with  the  county 
treasurer ;  it  outlines  a  practice  for  those  awarded  an  interest 
in  the  property  by  the  judgment.  The  remedy  of  a  creditor 
is  a  proceeding  in  the  Surrogate's  Court  for  the  application 
of  the  decedent's  real  estate  to  the  payment  of  debts.^  The 
creditors  cannot  receive  the  funds  until  the  debts  are  proved 
in  the  Surrogate's  Court.^ 

E.  Infants. 

1.  Civil  Practice  Act,  §  1063.    Shares  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is  an  infant,  sneh 
portion   may  be  disposed  of  as  follows: 

1.  The  court  may  direct  it  to  be  invested  in  permanent  securities'  in  the 
name  and  for  the  benefit  of  the  infant,  or  it  may  direct  it  to  be  paid  over  to 
the  general  guardian  of  the  infant  when  the  guardian  shall  have  executed  to 
such  infant  a  bond  with  two  sureties  which  shall  be  approved  by  the  court;  or, 

2.  If  any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall  have  been 
paid  to  the  county  treasurer,  and  on  due  proof  that  such  money  has  remained 
uninvested  in  permanent  securities  for  the  space  of  three  months,  the  court 
may  direct  the  same  to  be  paid  to  the  general  guardian  of  such  infant  upon 
his  giving  an  undertaking  in  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust;  or 

28.  Johnston  v.  Johnston,   165  App.  the  Surrogate's  Court.    Matter  of  Ged- 

Div.  24,  151  N.  y.  Supp.  65.  ney,  30  Misc.  18,  62  N.  Y.  Supp.  1023; 

Application  to  the  Surrogate's  Court  Early  v.  Korn,  89  N.  Y.  Supp.  392. 
cannot  be  granted,  where  the  judgment  29.  Palmer  v.   Terwilliger,   95   App. 

was    rendered    in    the  Supreme  Court,  Div.  35,  88  N.  Y.  Supp.  526. 
unless  it  is  shown  that  the  Supreme  30.  Lichtenberg   v.    Litchenberg,  166 

Court  has  directed  the  deposit  in  the  App.  Div.  532,  141  N.  Y.  Supp.  356. 
Surrogate's  Court.     Matter  of  Dusen-  31.  Jouffret  v.  Loppin,  20  App.  Div. 

bury,  33  MUc.  166,  68  N.  Y.  Supp.  372.  455,  46  N.  Y.  Supp.  810. 
See  also,  as  to  distributing  the  fund  in 
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3.  In  the  case  of  an  infant  residing  withont  the  state  and  having  in  the 
state  OP  country  where  he  or  she  resides  a  general  guardian  or  x>erson  duly 
apx>ointed  under  the  laws  of  such  state  or  country  to  the  control,  and  entitled 
by  the  laws  of  such  state  or  country  to  the  custody,  of  the  money  of  such 
infant,  the  court,  upon  satisfactory  proof  of  such  facts  and  of  the  suf&ciency  of 
the  bond  or  security  given  by  such  general  guardian  or  person  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such  state -or  country, 
or  otherwise,  may  direct  that  the  portion  of  such  infant  arising  upon  such  sale 
shall  be  paid  over  to  such  general  guardian  or  person. 

2.  Effect  of  section. 

This  section  confides  to  the  court  a  discretion  as  to  whether 
the  infant's  share  shall  be  paid  to  the  county  treasurer  for 
investment,  or  to  the  general  guardian  of  the  infant.  If  it  is 
directed  that  the  share  be  paid  into  court,  and  it- is  thereupon 
invested  for  the  benefit  of  the  infant,  it  has  been  held  that  the 
court  cannot  thereafter  direct  its  payment  to  the  general 
guardian.** 

The  share  of  the  infant  remains  real  estate  during  the 
minority  of  the  infant;  but,  if  he  lives  and  attains  his  ma- 
jority, it  becomes  personal  property.^  If  he  dies  before  be- 
coming of  age,  the  fund  descends  as  real  estate  to  his  heirs 
and  should  not  be  paid  to  his  administrator."* 

L.  Unknown  and  absent  owners 

1.  Civil  Practice  Act,  §  1055.    Unknown  owners  to  be  protected. 

If  a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is  made  a 
party  as  an  unknown  defendant,  the  court  must  provide  for  the  protection  of 
his  rights,  as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 

2,  Civil  Practice  Act,  §  1064,    Shares  of  nnknown  and  absent  owners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown  person,  or  where 
the  name  of  a  defendant  is  unknown,  or  where  the  summons  has  been  served 
upon  a  defendant  without  the  state  or  by  publication,  and  he  has  not  appeared  in 

32.  Flynn    v.    Lynch,    23  Civ.  Proc.  permanraitly  invested,  as  required  by 

3g9  this  section,  see:   Thurston  v.  Wilbur 

Under  the  early  practice,  it  was  held  Trust  Co.,  7  Misc.  392,  27  N.  Y.  Supp. 

that  the  infant's  share  should  not  be  923,  57  St.  Rep.  561. 
paid    to    his   guardian    ad    litem,   but  33.  Horton  v.  McCoy,  47  N.  Y.  21; 

should  be  brought  into  court  and  in-  Williams  v.  Post,  158  App.  Div.  818, 

vested.    Carpenter  v.  Schermerhom,  2  143  N.  Y.  Supp.  1027;  Flynn  v.  Lynch, 

Barb.  Ch.  314.  23  Civ.  Proc.  369. 

Failure    to     invest.— As     to     when  34.  Flynn  v.   Lynch,   23   Civ.  Proc. 

moneys  paid  into  court  have  not  been  369. 
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the  action,  the  court  mnat  direct  his  portion  to  be  invested  in  permanent 
securities  at  interest,  for  his  benefit,  until  claimed  by  him  or  his  legal  repre- 
sentativea. 

3.  Civil  Practice  Act,  §  1065.    Presumption  of  death  of  unknown  heirs. 

Where  in  any  action  of  partition  in  this  state  any  portion  of  the  proceeds  of 
the  sale  or  real  property  is  or  has  been  paid  into  court,  or  paid  to  the  treasurer 
of  any  county  for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty- 
five  years,  after  such  payment  by  any  person  entitled  thereto,  the  lapse  of  twenty- 
five  years  after  such  payment  raises  the  presumption  of  the  death  of  such 
unknown  heirs  at  the  time  of  the  sale  of  such  real  property  and  before  such 
payment,  and  after  the  lapse  of  twenty-five  years  after  such  payment  it  shaU 
be  presumed  that  there  were  no  such  unknown  heirs  living  at  the  time  of 
such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for  the  purpose  of 
distributing  and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
sumed and  they  shall  be  presumed  to  have  been  dead  at  the  time  of  such 
sale  and  before  such  payment  into  court,  or  to  be  treasurer  of  any  comity. 

4.  Civil  Practice  Act,  §  1066.     Judicial  inquiry  as  to  unknown  heirs 

with  reference  to  disposition  of  unclaimed  proceeds. 

After  the  lapse  of  twenty-five  years  from  the  time  of  the  payment  into 
court  or  to  the  treasurer  of  any  county  of  any  portion  of  the  proceeds  of  the 
sale  of  real  property  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  therefor  having  been  made  by 
any  person  entitled  thereto,  and  upon  there  being  made  and  presented  to  the 
court,  at  a  special  term  thereof,  proof,  by  petition  or  otherwise,  showing  to 
the  satisfaction  of  the  court  that  due  inquiry  for  such  unknown  heirs  or  their 
representatives  has  been  made  and  that  they  cannot  be  found,  and  that  no 
claim  has  been  made  for  such  portion  of  said  proceeds  by  any  person  entitled 
thereto,  proceedings  shall  thereupon  be  taken  in  said  court  aaid  an  investigation 
had  therein  as  to  the  heirship,  death  or  whereabouts  of  such  unknown  heirs  or 
their  representatives,  and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown 
heirs,  the  next  of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective  interests  therein, 
and  the  said  court,  by  an  order  made  in  the  action,  shall  direct  that  a  notice 
entitled  in  the  action  and  signed  by  the  petitioner  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known  heirs,  their  next 
of  kin,  representatives  or  distributees,  and  all  persons  interested  in  such  pro- 
ceeds, be  served  upon  them  by  the  publication  thereof,  the  same  to  be  published 
once  in  each  week  for  six  successive  weeks  in  a  newspaper  published  in  the 
county  where  the  action  was  brought,  and  in  such  other  newspapers  as  the  court 
may  direct,  ordering  and  requiring  such  unknown  heirs  or  their  representatives, 
and  all  known  heirs,  their  next  of  kin  or  representatives,  and  all  persons  interested 
in  such  proceeds,  and  each  of  them,  to  be  and  appear  in  said  court  at  a  special 
term  thereof  at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  such  notice,  to 
then  and  there  establish  their  heirship  and  identity,  kinship  and  interest,  and 
submit  any  proof  as  to  such  unknown  heirs  or  their  representatives,   and  the 
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known  heirg,  next  of  kin,  representatives  or  distributees,  and  all  persons  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire,  and  that  in  case  of 
their  default  in  so  doing,  that  the  said  proceeds  will  be  distributed  and  paid  over 
to  the  knovsm  heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived  title 
thereto,  and  to  their  heirs,  next  of  kin,  representatives,  distributees  and  assigns, 
and  that  they  and  each  of  them  shall  thereafter  be  forever  barred  of  and  from 
all  and  every  cause  or  causes  of  action  for  such  proceedB,  or  on  account  thereof, 
or  grovring  out  of  the  distribution  thereof,  and  of  and  from  all  right,  title,  claim 
and  interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  have  surrendered  all 
right,  claim  find  interest  in  and  to  such  proceeds. 

5.  Civil  Practice  Act,  §  1067.    Service  of  notice  of  hearing. 

The  order  must  contain  a  direction  that  a  copy  of  the  notice  be  served  on 
each  of  the  persons  named  in  the  order,  if  within  the  state,  in  the  manner 
prescribed  for  the  service  of  a  summons  on  a  defendant  in  an  action  in  the 
supreme  court,  at  least  twenty  days  before  the  time  specified  in  the  notice. 
The  publication  of  such  notice,  as  required  by  said  order,  is  hereby  made  and 
shall  be  deemed  and  taken  for  aU  purposes  to  be  due  and  complete  service  upon 
each  and  every  of  such  unknown  heirs  or  their  representatives,  and  the  known 
heirs,  their  next  of  kin,  and  representatives,  and  all  persons  interested  in 
such  proceeds,  of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conclusive  upon  each  and  all  of  them.  Proof  of  such  per- 
sonal service  may  be  made  by  the  af^davit  of  the  person  making  the  same  and 
proof  of  the  publication  of  such  notice  may  be  made  by  affidavit  of  the 
publisher  of  such  paper  or  papers. 

6.  Civil  Practice  Act,  §  1068.    Dismissal  of  proceeding  if  all  parties 

interested  appear. 

At  the  time  and  place  specified  in  the  said  order  and  notice,  such  unknown 
heirs  or  their  representatives,  and  all  known  heirs,  their  next  of  kin,  representa- 
tives or  distributees,  devisees,  and  all  persons  interested  in  such  proceeds,  shall 
appear  in  court,  in  person  or  by  attorney,  and  make  proof  establishing  their 
heirship  and  identity,  kinship  and  interest  in  such  proceeds,  and  upon  proof 
being  made  to  the  satisfaction  of  the  court  of  the  heirship  and  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be  dismissed. 

7.  Civil  Practice  Act,  §  1069.     Disposition  of  proceeds  among  known 

heirs. 

If  such  unknown  heirs  or  their  representatives  do  not  so  appear  in  court 
at  the  time  and  place  specified  in  such  notice  and  order  to  establish  their 
heirship  and  identity,  kinship  or  interest,  they  and  each  of  them,  and  every 
person  claiming  under  or  through  them,  shall  thereafter  be  forever  barred  of  and 
from  aU  and  every  cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  of  such  proceeds,  and  of  and  from  all 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  shall  be  deemed 
-to  have  surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds.  And 
upon  proofs  being  made  of  such  publication,  and  showing  to  the  satisfaction  of 
-the  court  that  such  unknovm  heirs  or  their  representatives  cannot  be  found,  or 
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are  dead,  the  court  shall  have  power  to  decree  accordingly,  and  to  decree  that 
the  share  or  interest  of  such  unknown  heirs  in  such  real  property  was  vested,  at 
the  time  of  such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such  unknown 
heirs  derived  title  thereto,  and  to  decree  that  the  unclaimed  jwrtion  of  such 
proceeds  was  vested  at  the  time  of  such  payment  in  such  known  heirs,  and  that 
such  heirs,  their  heirs,  next  of  kin,  representatives,  distributees,  devisees  and 
assigns  are  entitled  thereto;  and  the  court  shall  make  an  order  in  such  action 
directing  the  payment  to  them,  or  their  assigns,  of  the  respective  shares  or 
portions  of  interest  in  such  proceeds  to  which  they  are  entitled;  which  order 
shaU  be  entered  in  the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months  shall  be  con- 
clusive evidence  of  the  regularity  of  the  proceedings  upon  which  it  is  based 
and  of  all  the  facts  set  forth  therein;  and,  upon  serving  upon  the  county 
treasurer  a  certified  copy  of  such  order,  the  treasurer  shall  so  pay  over  and 
distribute  such  proeeeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof;  and  if  any  such  pro- 
ceeds shall  have  been  paid  over  by  any  county  treasurer  to  the  treasurer  of 
the  state  of  New  York,  due  notice  of  said  applications  and  proceedings  shall 
be  given  to  the  comptroller  of  the  state  of  New  York,  and  the  said  proceeds 
shall  be  paid  out  by  the  treasurer  of  the  state  of  New  York  upon  the  produc- 
tion of  a  properly  certified  copy  of  an  order  of  the  court,  and  upon  such 
payment  he  shall  thereupon  be  exempt  from  all  liability  on  account  thereof.35 

M.  Security  for  share. 

1.  Civil  Practice  Act,  §  1071.    Court  may  require  security  to  refund. 
The  court,  in  its  discretion,  may  require  any  person,  before  he  receives  his 

portion  of  the  proceeds  of  the  sale  to  give  such  security  as  it  directs,  to  the 
people,  or  to  such  parties  or  other  persons  as  it  prescribes,  to  refund  the  same, 
or  a  portion  thereof,  with  interest,  if  it  thereafter  appears  that  he  was  not 
entitled  thereto. 

2.  Civil  Practice  Act,  §  1072.    Security  to  be  taken  in  name  of  county 

treasurer;  action  thereon. 

A  security  taken  under  any  provision  of  this  article,  except  as  otherwise 
specially  prescribed  therein,  must  be  taken  in  the  name  and  o£B.cial  title  of  the 
county  treasurer  of  the  county  in  which  the  property  sold  is  situated.  He 
and  his  successors  in  office  must  hold  the  same  for  the  use  and  benefit  of  the 
persons  interested,   subject  to  the  order  of  the  court. 

36.  Constitutionality. — ^Before        the  ers,     was     declared     unconstitutional, 

amendment   of   §   841   and   §    1582   of  Miller  v.  Ryder,  124  N.  Y.  500;  People 

the  Code  of  Civil  Procedure  in   18M,  ex  rel.  Griffin  v.  Rider,  19  N.  Y.  Supp. 

the     procedure     for     the     withdrawal  977,  47  St.  Rep.  492. 
of  moneys  deposited  for  unknown  own- 
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N.  Form  of  report  of  referee  after  distribution. 

(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York  {or  other  court,  as 
the  case  may  be) : 

In  pursuance  of  a  final  judgment  made  in  the  above  entitled  action 

on  the day  of ,  19 . . ,  I,  the  referee  therein 

named,  do  respectfully  report  as  follows : 

That,  in  obedience  to  said  judgment,  I  have  executed,  acknowledged 

and  delivered  to ,  the  purchaser  of  the  premises  directed 

to  be  sold  by  me,  a  deed  of  such  premises,  on  receiving  from  him  the 

sum  of dollars,  the  sum  for  which  said  premises  were 

sold  to  him,  as  mentioned  in  my  former  report  of  such  sale  made 
the day  of ,  19 . . ,  and  upon  his  comply- 
ing with  all  the  conditions  upon  which  said  deed  was  to  be  delivered. 

And  I  do  further  report  that  I  have  distributed  and  paid  out  the 
proceeds  of  said  sale  as  follows: 

(State  names  of  distributees,  amounts,  etc.) 

And  I  do  further  report  that  I  have  taken  from  each  of  the  forego- 
ing persons  his  receipt  for  the  payment  to  him,  which  said  rec>eipts 
are  hereto  annexed  as  a  part  of  this  report. 

And  I  do  further  report  that  I  have  let  the  said  purchaser  into  the 
possession  of  the  premises  purchased  by  him. 

All  of  which  is  respectfully  submitted. 

Dated, 


(Signature), 
Referee. 
(Verification.) 

0.  Form  of  confinnation  of  report  of  distribution. 

(Title.)  (Caption.) 

On  reading  and  filing  the  report  of ,  the  referee  duly 

appointed  under  an  interlocutory  judgment  dated  the 

day  of  ,  to  sell  the  premises  described  in  the  com- 
plaint in  this  action ;  and  directed  by  final  judgment  dated  the 

day  of ,  19 . . ,  to  make  distribution  of  the  proceeds  of 

such  sale  in  accordance  with  such  final  judgment,  from  which  it  ap- 
pears that  the  said  referee  has  executed,  acknowledged  and  delivered 

to ,  the  purchaser  of  the  said  premises,  a  deed  therefor, 

and  received  the  purchase  price  thereof,  and  that  he  has  distributed 
the  proceeds  of  said  sale  in  the  manner  directed  by  said  judgment, 
and  that  the  receipts  of  the  several  distributees  are  annexed  to  the 
said  report ;  now, 

On  motion  of ,  attorney  for  the  plaintiff,  it  is 

Ordered,  that  the  said  report  be,  and  the  same  hereby  is,  ratified 
and  confirmed  in  all  respects. 
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ARTICLE  XT. 
COSTS  AND  ALLOWAirCES. 

A.  Civil  Practice   Act,   §   1036.     Costs;   collection   against  unknown 

parties. 

The  final  judgment  for  the  partition  of  the  property  must  also  award  that 
each  defendant  pay  to  the  plaintiff  his  proportion  of  the  plaintiff's  costs, 
including  the  extra  allowance.  The  sum  to  be  paid  by  each  must  be  fixed 
by  the  court  according  to  the  respective  rights  of  the  parties,  and  specified  in 
the  judgment.  If  a  defendant  is  unknown,  his  proportion  of  the  costs  must 
be  fixed  and  specified  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him  as  if  he  was 
named  in  the  judgment;  and  his  right,  share  or  interest  in  the  property  may 
be  sold  by  virtue  thereof  as  if  he  was  named  in  the  execution. 

B.  Civil  Practice  Act,  §  1060.    Coats  of  action  and  expenses  of  sale; 

how  paid. 

Where  final  judgment  confirming  a  sale  is  rendered,  the  costs  of  each  party  to 
the  action  and  the  expenses  of  the  sale,  including  the  ofiScer's  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  party's  costs  must  be  paid  to 
his  attorney.  But  the  court,  in  its  discretion,  may  direct  that  the  costs  and 
expenses  of  any  trial,  reference  or  other  proceeding  in  the  action  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render  judgment  against 
any  party  therefor.  Where  a  proportion  of  the  proceeds  is  to  be  paid  to  or 
invested  for  the  benefit  of  any  person,  as  prescribed  in  any  provision  of  this 
article,  the  amount  thereof  must  be  determined  by  the  residue  of  the  entire 
proceeds  remaining  after  deducting  the  costs  and  expenses  chargeable  againat 
them. 

C.  Costs. 
1.  In  general. 

Although  an  action  of  partition  may  be  said  to  be  equitable 
in  its  nature,'*  it  is  not  one  of  those  equitable  causes  wherein 
taxable  costs  are  within  the  discretion  of  the  court.^  The 
action  involves  real  estate  and  the  issues  are  triable  as  a 
matter  of  right  before  a  jury,**  and  hence,  the  plaintiff,  if 
successful,  is  entitled  to  costs  as  a  matter  of  right  under  seo- 
tion  1470  of  the  Civil  Practice  Act.'^    In  case  of  actual  parti- 

36.  See,  supra,  Art.  I-A.  Nature  of  Other  lands  held  in  common.  — 
action.  Where    the    plaintiff    violates    section 

37.  Davis  v.  Davis,  3  St.  Rep.  163.  1013  in  that  his  action  does  not  em- 

38.  See,  supra.  Art.  Vll-H.  Jury  brace  all  the  lands  owned  by  the  par- 
trial,  ties  in  common,  the  share  of  the  plain- 

39.  Stephenson  v.  Cotter,  5  N.  Y.  tiff  may  be  charged  with  the  whole 
Supp.  749,  23   St.  Eep.   74;    Davis   v.  cost  of  the  proceeding. 

Davis,  3  St.  Rep.  163.  Transfer    by    plaintiff.— Where    tihe 
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tion,  a  defendant  is  liable  only  for  his  proportion  of  the  costs.'" 
But,  in  case  of  a  sale  of  the  property,  the  court  is  invested 
with  a  discretion  as  to  the  share  from  which  the  plaintiff's 
costs  shall  be  deducted.^  Thus,  if  a  defendant  unsuccessfully 
denies  the  title  of  the  plaintiff,  the  court  may  properly  deduct 
the  expenses  of  the  trial  of  such  issue  from  the  share  of  such 
defendant,  and  deduct  the  balance  of  the  costs  from  the  pro- 
ceeds in  general.^  Except  so  far  as  this  discretion  may  inter- 
fere, the  costs  of  each  jjarty  are  to  be  paid  to  his  attorney.*" 

2.  Costs  to  defendants. 

If  the  plaintiff's  complaint  is  dismissed,  the  defendants 
may  be  entitled  to  costs  against  the  plaintiff,  under  section 
1475  of  the  Civil  Practice  Act.**  If  different  attorneys  appear 
for  different  defendants,  each  may  be  awarded  a  separate  bill 
of  costs.*®  When  some  of  the  defendants  are  successful,  but 
others  are  not,  the  award  to  the  successful  defendants  is 
within  the  discretion  of  the  court.**  If  a  person  is  unneces- 
sarily made  a  party,  his  costs  should  be  borne  by  the  plain- 
tiff, not  by  the  other  defendants,  unless  the  latter  requested 
or  consented  to  the  practice  of  the  plaintiff.*'^  If  an  actual 
partition  is  had,  a  defendant  as  well  as  the  plaintiff  may  be 

plaintiff  transferred  his  share  in  the  41.  People  of  State. — If  the  People 
property  and  assigned  all  costs  and  al-  of  the  State  are  made  a  party  to  the 
lowances  he  might  have,  it  was  held  action  nnder  section  1020,  and  the 
that  the  assignment  did  not  transfer  court  has,  in  its  discretion  under  see- 
any  costs  or  allowances  to  which  the  tion  1060,  rendered  judgment  against 
attorney  was  entitled,  and  that  the  the  People  for  the  costs  and  expenses 
assignee  took  the  assignment  of  the  ac-  of  the  action,  the  Court  of  Appeals  will 
tion  as  it  stood  and  the  heneflt  of  the  not  interfere.  Haley  v.  Sheridan,  190 
progress  made  in  it,  and  also  took  it  N.  Y.  332. 

subject    to    the    burdens  thereof,   and  42.  Wells  v.  Vanderwerker,  45  App. 

that  the  costs  of  the  former  attorney  Div.  155,  60  N.  Y.  Supp.  1089. 

would  be  deducted  from  the  share  ot  43.  Allen  v.  Allen,  11  St.  Rep.  470. 

the  assignee.     Oreighton   v.   Ingersoll,  44.  Appeal. — Taxation  after  reversal 

20  Barb.  541.  on    appeal.     See    Shannon    v.    Pickeli, 

40.  Davis  v.  Davis,  3  St.  Rep.  163;  15  N.  Y.  Supp.  949,  40  St.  Rep.  559. 

See  also,  Tibbits  v.  Tibbits,   7  Paige,  46.  Pickert    v.    Windecker,  73  Hun, 

204.  476,  56  St.  Rep.   12,  26  N.  Y.  Supp. 

Deduction     from     income. — Taxable  437. 

costs  and  allowances  may  be  deducted  46.  Civil  Practice  Act,  §  1476. 

from  rent  and  income  from  the  prop-  47.  Hamersley  v.  Hamersley,  7  N.  Y. 

erty,    before    the    division    thereof   he-  Leg.  Obs.  127. 

tween  the  parties.     Story  v.  Lutkins,  48.  Story   v.   Lutkins,    77   Misc.    17, 

77  Misc.  17.  135  N.  Y.  Supp.  118.  135  N.  Y.  Supp.  118. 
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awarded  costs  and  allowances.**    But  costs  will  not  generally 
be  allowed  to  a  defendant  who  has  not  answered.*' 

D.  Statutory  allowance. 

If  a  final  judgment  is  rendered  in  favor  of  the  plaintiff  and 
he  recovers  costs,  he  is  entitled  to  recover  under  section  1512 
of  the  Practice  Act  in  addition  to  the  usual  taxable  costs, 
the  following  percentages  to  be  estimated  upon  the  value  of 
the  property  partitioned;  "Upon  a  sirai,  not  exceeding  two 
hundred  dollars,  ten  per  centum.  Upon  an  additional  sum, 
not  exceeding  four  hundred  dollars,  five  per  centum.  Upon 
an  additional  sum,  not  exceeding  one  thousand  dollars,  two 
per  centum.  Where  such  an  action  is  settled  before  judg- 
ment, the  plaintiff  is  entitled  to  a  percentage  upon  the  amoxmt 
paid  or  secured  upon  the  settlement,  at  one-half  of  those 
rates.  "«• 

£.  Additional  allowance. 

In  an  action  of  partition,  section  1513  permits  the  court,  in 
its  discretion,  to  award  to  any  party  an  additional  allowance 
not  exceeding  five  per  centum  of  the  value  of  the  property.*'^ 
This  is  construed  as  allowing  the  plaintiff  not  more  than  five 
per  centum  of  the  value  of  the  entire  property,  and  to  any  de- 
fendant not  over  five  per  centum  of  his  share  of  the  proj)- 
erty,®^  the  total  allowances  to  all  parties  not  to  exceed  the  five 
per  cent.^    If  an  allowance  of  five  per  centum  is  made  to  the 

49.  Sails  V.  Sails,  28  Abb.  N.  C.  117,       N.  Y.  Supp.  34. 

19  N.  Y.  Supp.  246.  Allowance  for  expenses   of   proceed- 

50.  Johnston  v.  Johnston,  165  App.  ing  to  compel  purchaser  to  complete 
Div.  24,  151  N.  Y.  Supp.  65.  the  sale.     See,  Roarty  v.  McDermott, 

See  also,  Stephenson  v.  Cotter,  5  N.  89  Hun,  511,  69  St.  Rep.  753,  35  N.  Y. 

Y.  Supp.  749,  23  St.  Rep.  74.  Supp.  308. 

51.  P^rther  allowance. — If  an  extra  52.  Warren  v.  Warren,  203  N.  Y. 
allowance  is  awarded  by  the  interlocu-  250,  96  N.  E.  417;  MacParlane  v. 
tory  judgment,  a  further  allowance  Brower,  63  Misc.  183,  116  N.  Y.  Supp. 
cannot  be  made  in  the  final  judgment.  34;  Weed  v.  Paine,  31  Hun,  10. 
Brewer  v.  Brewer,  11  Hun,  147;  affirm-  53.  Warren  v.  Warren,  203  N.  Y. 
ed  without  opinion,  72  N.  Y.  603.  The  250;  Cooper  v.  Cooper,  51  App.  Div. 
final  judgment  is  the  appropriate  place  595,  64  N.  Y.  Supp.  901 ;  appeal  dis- 
for  an  award  of  additional  allowances.  missed,  164  N.  Y.  576,  577;  Van  Meter 
See,  infra.  Art.  XII.     Final  judgment.  v.  Kelly,  137  App.  Div.  455,  121  N.  Y. 

Mortgagee. — An  additional  allowance      Supp.  874. 
will  not  be  made  to  a  mortgagee.  Mac-  Statutory  allowance  not   considered. 

Parlane  v.  Brower,  63  Misc.   183,  116      — An   additional   allowance  up  to  five 
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plaintiff,  no  additional  allowance  under  this  section  can  be 
made  to  any  defendant."  If  the  plaintiff  is  allowed  a  sum 
less  than  such  percentage,  the  defendants  may  be  granted 
upon  the  value  of  their  respective  interests  a  per  centum 
allowance  which,  added  to  the  allowance  made  to  the  plaintiff, 
will  not  exceed  five  per  centum  of  the  value  of  the  property.^ 
In  determining  the  sum  which  can  be  allowed  to  a  defendant, 
the  value  of  his  interest  is  considered  as  a  fraction  of  the 
whole  property,  and  not  the  particular  sum  of  money  he  would 
receive  after  the  deduction  of  liens  of  other  shareholders 
against  his  share.^  But,  if  one  of  the  defendants  succeeds  on 
the  issue  as  to  whether  he  shall  receive  compensation  for  im- 
provements made  by  him,  the  costs  awarded  to  the  several 
parties  should  not  exceed  the  value  of  the  property  after  de- 
ducting the  compensation  for  improvements.^^ 

The  authority  to  make  an  additional  allowance  to  a  defend- 
ant is  not  restricted  to  cases  of  a  sale  of  the  property ;  it  may 
be  made  when  actual  partition  is  had.^ 

Prior  to  1899,  it  was  thought  that  an  additional  allowance 
could  not  be  made  to  a  defendant  unless  he  had  interposed  a 
defense,^'  but  since  that  time,  a  rule  to  the  contrary  has  been 
applied.^" 

The  aggregate  sum  of  allowance  is  limited  by  section  1514 
to  two  thousand  dollars,  though  the  language  of  this  section 
is  rather  ambiguous.    As  construed  in  a  recent  decision  of 

per  cent  may  be  given  under  section  tition  action,  but  is  chiefly  due  to  the 
1513,  although  a.  statutory  allowance  fact  that  the  owner,  especially  if  it  be 
is  also  granted  under  section  1512.  a.  minority  interest  only,  cannot  con- 
Johnston  V.  Johnston,  165  App.  Div.  trol  it  but  holds  it  practically  at  the 
24,  151  jSr.  Y.  Supp.  65.  mercy  of  the  owners  of  the  other  in- 

54.  Servin   v.   Perry,   168   App.   Diy.  terests.     Matter  of  Gilbert,   176  App, 

243,  153  N.  Y.  Supp.  3.  Div.  850,  163  N.  Y.  Supp.  974. 

56.  Servin  v.   Perry,   168   App.   Div.  57.  Clapp   v.   Hunter,   52   App.   Div, 

243,  153  N.  Y.  Supp.  3.  253,  65  N.  Y.  Supp.  411. 

56.  Fogarty  v.  Stange,  101  Misc.  89,  58.  Cro&sman   v.    Wyckoff,   64   App, 

166  N.  Y.  Supp.  691.  Div.  554,  72  N.  Y.  Supp.   337;   Sto^ 

Valuation  for  transfer  tax  appraisal,  v.   Lutkins,   77   Misc.    17,   135   N.   Y 

— A    transfer    tax    appraiser    should  Supp.  118;  Contra,  Sprague  v.  Engel 

make  a  deduction   in  valuing  an  un-  brecht,  29  Misc.  464,  61  N.  Y.  Supp, 

divided     fractional     interest     in     real  952. 

property  because  of  the  diminution  of  59.  Defendorf  v.  Defendorf,  42  App 

value  which  results  from  the  fact  that  Div.  166,  59  N.  Y.  Supp.  163. 

it   is  an   undivided  fractional   interest  60.  Crosaman    v.    Wyckoff,    64   App, 

only.    This  deduction  is  due  in  part  to  Div.  554,  72  N.  Y.  Supp.  337. 
cover  the  expenses   incident  to  a  par- 
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the  Court  of  Appeals,*^  it  means  that,  if  the  parties  are  within 
the  five  per  centum  provision  of  the  previous  section,  an  allow- 
ance of  two  thousand  dollars  may  be  given  to  the  plaintiff, 
and  two  thousand  dollars  more  may  be  allowed  to  the  defend- 
ants as  a  class.  Hence,  if  the  value  of  the  property  permits, 
additional  allowances  may  be  made  under  section  1513  to  the 
extent  of  four  thousand  dollars,  but  no  more.*^ 

F.  Gnardians  ad  litem. 

Under  the  general  equity  powers  of  the  court,  an  allowance 
may  properly  be  made  to  the  guardian  ad  litem  of  an  infant 
defendant.®'  But,  it  is  essential  that  the  infant  have  a  per- 
sonal interest  in  the  property  sought  to  be  partitioned.  If  he 
has  none,  the  guardian  will  receive  only  taxable  costs.**  The 
amount  of  the  allowance  to  the  guardian  has  been  thought 
not  to  be  included  in  or  limited  by  the  two  thousand  dollar 
limitation  in  section  ISM.** 

G.  Surveyors'  and  commissioners'  fees. 

The  fees  and  expenses  of  the  commissioners,  including  the 
expense  of  a  survey  when  it  is  made,  must  be  taxed  under  the 
direction  of  the  court ;  and  the  amount  thereof  must  be  paid 
by  the  plaintiff  and  allowed  as  part  of  his  costs.®*    The  com- 

61.  Warren   v.    Warren,    203   N.    Y.  66.  Civil  Practice  Act,  §  1031. 

250,  96  N.  E.  417.  Liability  of  plaintiff.— Where  the  in- 

See  also,  MacFarlane  v.  Br<»wer,  63  terlocutory  judgment  directed  a  sale  of 

Misc.  183,  116  N.  Y.  Supp.  34.  the  property  and  directed  the  referee 

68.  Servin  v.   Perry,   168   App.  Div.  to  employ  a  surveyor  to  lay  out  the 

243,  153  N.  Y.  Supp.  3;   MacFarlane,  parcel  in  lots  and  to  pay  for  such  ser- 

V.   Brower,    63   Misc.    183,    116   N.   Y.  vices    from    the   proceeds,    and   there- 

Supp.  34;  Weed  v.  Paine,  31  Hun,  10.  after  the  action  was  discontinued  upon 

63.  Sails  V.  Sails,  28  Abb.  N.  C.  117,  the  application  of  the  plaintiff  therein 
19  N.  Y.  Supp.  246;  Weed  v.  Paine,  31  on  the  condition  that  he  pay  all  ai 
Hun,  10.  the  costs  and '  expenses  of  the  action, 

Actual    partition. — ^As    to    charging  it  was  held  that  he  was  liable  for  rea- 

the  infant's  share  with  costs  and  al-  sonable   value    of    the   surveyor's   ser- 

lowances   in    case    of   an    actual   par-  vices,   and    that   the    statute   of   limi- 

tition,  see  Tibbits  v.  Tibbits,  7  Paige,  tations  did  not  b^in  to  run  against 

204.  the  claim  until  the  discontinuance  of 

64.  MacFarlane  v.  Brower,  63  Misc.  the  action.  Meserole  v.  Furman,  38 
183,  116  N.  Y.  Supp.  34;   Fogarty  v.  Hun,  355. 

Stange  101  Misc.  89,  166  N.  Y.  Supp.  Attachment  did  not  lie  against  at- 

691.  tomey  by  commissioner  to  collect  fees. 

66.  Weed  v.  Paine,  31  Hun,  10.  Lamoureux  v.  Morris,  4  How.  Pr.  245. 
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missioners'  fees  are  now  fixed  at  five  dollars  per  diem,"  but 
at  former  times  have  been  as  low  as  two**  or  three**  dollars. 

H.  Beferee's  fees. 
The  fees  to  which  a  referee  is  entitled  upon  a  partition  sale 
are  difficult  to  compute.  Instead  of  a  straight-forward  state- 
ment in  the  Code  as  to  his  fees,  the  lawmakers  have  been 
guilty  of  circmnlocution,  and  refer  to  the  fees  of  the  sheriff 
and  to  those  of  an  executor  or  administrator.™    Where  the 


67.  Surveyors'  and  commissioners' 
feea — A  surveyor,  employed  as  pre- 
scribed by  law,  in  an  action  for  par- 
tition or  dower,  or  to  determine  dower, 
is  entitled  to  five  dollars  for  each  day, 
actually  and  necessarily  occupied  in 
surveying,  laying  out,  marking,  or 
mapping  land  therein.  Each  assistant 
so  employed,  is  entitled  to  two  dollars 
for  each  day  actually  and  necessarily 
occupied  in  serving  under  the  survey- 
er's  direction.  Each  commissioner,  ap- 
pointed as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  en- 
titled to  five  dollars  lor  each  day's  ac- 
tual and  necessary  service.  Civil 
Practice  Act,  §  1550. 

68.  Campbell  v.  Campbell,  48  How. 
Pr.  255. 

69.  Anonymous,  8  Cow.  115;  Anony- 
mous, 2  Wend.  621. 

70.  Fees  of  referees  upon  sales  of 
real  property. — The  fees  of  a  referee 
appointed  to  sell  real  property  pur- 
suant to  a  judgment  in  an  action  are 
the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same 
disbursements  as  the  sheriff.  Where  a 
referee  is  required  to  take  security 
upon  a  sale,  or  to  diS'tribute,  or  apply, 
or  ascertain  and  report  upon  the  dis- 
tribution or  application  of  any  of  the 
proceeds  of  the  sale,  he  is  also  entitled 
to  one-half  of  the  commissions  upon 
the  amount  so  secured,  distributed  or 
applied,  allowed  by  law  to  an  executor 
or  administrator  for  receiving  and 
paying  out  money.  But  commissions 
shall   not  be   allowed   to  him   upon   a 


sum  bidden  by  a  party,  and  applied 
upon  that  party's  demand  as  fixed  by 
the  judgment,  without  being  paid  to 
the  referee,  except  to  the  amoimt  of 
ten  dollars.  And  a  referee's  compen- 
sation, including  commissions,  where 
the  sale  is  under  a  judgment  in  an  ac- 
tion to  foreclose  a  mortgage,  cannot 
exceed  fifty  dollars,  unless  the  prop- 
erty sold  for  ten  thousand  dollars  or 
upwards,  in  which  event  the  referee 
may  receive  such  additional  compen- 
sation as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hun- 
dred dollars.  Civil  Practice  Act,  § 
1546. 

Sheriff's  fees. — Section  1558,  subdi- 
vision 7,  fixes  the  fees  of  a  sheriff  as 
follows :  "  For  collecting  money  by 
virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the 
payment  of  money  in  an  action  or  a 
special  proceeding;  or  by  virtue  of  a 
warrant  for  the  collection  of  money,  is- 
sued by  the  comptroller  or  by  a  county 
treasurer;  in  any  county,  except  New 
York,  Kings,  Bronx,  Queens,  Bichmond 
or  Westchester,  five  per  centum  upon 
the  sum  collected,  not  exceeding  two 
hundred  and  fifty  dollars,  and  three  per 
centum  upon  the  residue  of  the  sum 
collected;  and  in  either  of  the  counties 
of  New  York,  Kings,  Bronx,  Queens 
and  Richmond,  five  per  centum  upon 
the  first  one  thousand  dollars  collected, 
two  and  one-half  per  centum  on  the 
next  nine  thousand  collected,  and  one 
per  centum  on  all  sums  over  and 
above    ten    thousand    dollars;    in    the 
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premises  are  sold  free  and  clear,  the  referee's  fees  are  com- 
puted upon  the  full  purchase  price,  although  the  purchaser, 
who  has  a  lien  on  the  property,  pays  to  the  referee  only  the 
difference  between  his  lien  and  the  purchase  price.^^    Moneys 


county  of  Westchester,  two  and  one- 
half  per  centum  upon  the  sum  col- 
lected not  exceeding  two  hundred  and 
fifty  dollars,  and  one  and  one-quarter 
per  centum  upon  the  residue  of  the 
sum  collected;  and  also,  where  an  ex- 
ecution is  stayed  after  a  levy,  by  order 
of  the  court  or  otherwise,  or  where  a 
levy  is  upon  a  live  animal  or  speedily 
perishable  property,  such  additional 
compensation  for  his  trouble  and  ex- 
penses in  taking  care  of  and  preserving 
the  property  as  the  court  or  a  judge 
thereof  allows,  and,  also,  to  his  travel 
fees,  if  any,  as  provided  for  in  sub- 
division six  of  this  section.  Where  a 
settlement  is  made  after  a  levy  by 
virtue  of  an  execution,  the  sheriff  is 
entitled  to  poundage  upon  the  value  of 
the  property  levied  upon,  not  exceed- 
ing the  siun  at  which  the  settlement  is 
made,  and  to  the  additional  compensa- 
tion, if  any,  and  to  his  travel  fees,  if 
any,  provided  for  in  this  subdivision." 

Subdivision  11  of  the  same  section 
provides  further  as  follows :  "  For 
posting  and  publishing  the  notice  of 
sale,  selling,  and  conveying  real  prop- 
erty, in  pursuance  of  a  direction  con- 
tained in  a  judgment,  the  like  fees,  as 
for  the  same  services  upon  the  sale  of 
real  property,  by  virtue  of  an  ex- 
ecution." And  subdivisions  8  and  9 
regulate  charges  for  such  purposes. 

Executor  or  administrator's  fees. — 
The  fees  of  an  executor  or  administra- 
tor are  prescribed  by  section  285  of  the 
Surrogate's  Court  Act.  Normally,  they 
are  five  per  centum  on  the  first  thou- 
sand dollars;  two  and  one-half  per 
centum  on  the  next  ten  thoTisand,  and 
one  per  centum  on  sums  over  eleven 
thousand  dollars. 

New  York  county. — ^When  the  sher- 
iff's  fees   in   New   York   County   were 


raised  by  the  special  act  of  1890,  chap- 
ter 523,  it  was  held  that  the  referee's 
fees  in  partition  were  not  thereby  in- 
creased. Keim  v.  Keim,  43  App.  Div. 
88,  59  N.  Y.  Supp.  366.  This  decision 
is  now  obselete,  for  the  increases  are 
now  incorporated  in  section  1558. 

The  limitation  of  $500,  contained  in 
section  1546,  applies  to  an  action  of 
partition.  Knickerbocker  v.  Candee, 
172  App.  Div.  931,  156  N.  Y.  Supp. 
1129. 

71.  Buchan  v.  Buchan,  108  Misc.  31, 
177  N.  Y.  Supp.  176. 

"The  referee  is  entitled  to  a  sale 
fee  on  the  amount  bid  and  to  commis- 
sions on  the  amount  in  his  hands  for 
distribution.  Section  3297  of  the  Code 
provides :  '  The  fees  of  a  referee  ap- 
pointed to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the 
same  as  those  allowed  to  the  sheriff, 
and  he  is  allowed  the  same  disburse- 
ments as  the  sheriff.'  The  provisions 
of  subdivision  7  of  section  3307  limit 
the  fee  basis  in  the  case  of  a  sheriff  to 
the  amount  collected,  in  other  words, 
the  amount  for  which  he  is  account- 
able. The  premises  in  this  action  were 
sold  by  the  referee  at  $18,100,  free  and 
clear;  upon  that  sum  the  respective 
shares  of  the  parties  were  measured, 
and  within  the  meaning  of  section 
3307  that  is  the  amount  collected  and 
for  which  the  referee  is  accountable. 
Upon  that  amount,  therefore,  should 
his  sale  fee  be  computed.  This  con- 
struction of  3307  is  emphasized  by  the 
provisions  of  section  3297,  which 
create  a  distinction  between  the  sale 
fee  and  the  commissions  on  distribu- 
tion, limiting  only  the  latter  to  the 
amount  actually  distributed.  The 
referee  should  be  allowed  $30  for  ap- 
plying   the    respective    shares    of    the 
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paid  lay  the  referee  to  the  county  treasurer  or  city  chamber- 
lain, for  the  benefit  of  a  life  tenant  and  remainderman,  is 
"distributed"  within  the  meaning  of  section  1546  so  that  the 
referee  is  entitled  to  commissions  thereon.'^ 


I.  Time  for  fixing. 

The  Practice  Act  contemplates  that  the  costs  and  allow- 
ances of  the  several  parties  shall  be  fixed  by  the  final  judg- 
ment, and  not  at  an  earlier  stage  of  the  action.''*  This  is  true, 
whether  the  action  results  in  an  actual  partition  or  in  a  sale 
of  the  premises.''*  And,  upon  the  application  for  final  judg- 
ment, the  court  is  not  bound  to  adopt  the  conclusion  made  on 
the  subject  by  the  referee.''^  But  this  delay  may  not  be  strictly 
necessary  in  all  cases.  Hence,  where  the  action  has  been  tried 
upon  the  merits,  it  may  be  appropriate  for  the  trial  term  to 
fix  the  costs.''* 


three  parties  to  whoin  the  bid  was  as- 
signed." Duffy  T.  MuUer,  52  Misc.  11, 
102  N.  Y.  Supp.  296. 

72.  Buchan  v.  Buchan,  108  Misc.  31, 
177  N.  Y.  Supp.  176. 

See  also,  Race  v.  Gilbert,  102  N.  Y. 
298. 

73.  Wood  V.  Hubbard,  29  App.  Div. 
166,  51  N.  Y.  Supp.  526;  Wells  v. 
Vanderwerker,  45  App.  Div.  155,  60  N. 
Y.  Supp.  1089;  Eisner  v.  Curiel,  20 
Misc.  245,  45  N.  Y.  Supp.  1010;  Moore 
V.  Hatfield,  71  Misc.  282,  130  N.  Y. 
Supp.  115;  Weeks  v.  Cornwell,  38  Hun, 
577;  Flyirn  v.  Kennedy,  62  Hun,  26,  16 
N.  Y.  Supp.  361,  41  St.  Rep.  359. 

74.  Saffron  v.  Saffron,  11  St.  Rep. 
471. 

75.  Wells  V.  Vanderwerker,  45  App. 
Div.  155,  60  N.  Y.  Supp.  1089. 

76.  Johnson  v.  Wier,  36  Misc.  737, 
74  N.  Y.  Supp.  358;  aff'd,  72  App.  Div. 
325,  76  N.  Y.  Supp.  76.  Tha  court  ex- 
plained its  views  as  follows: 

"  It  is  very  proper,  in  the  usual  par- 


tition action,  where  no  issue  is  raised 
requiring  a  trial,  to  wait  for  a  final 
judgment  and  the  ascertainment  of 
the  amount  of  proceeds  of  sale  before 
determining  what  costs  or  allowances 
shall  be  granted.  But  where  an  issue 
in  an  equity  action  is  raised,  which 
comes  before  the  court  on  a  trial  upon 
the  merits,  the  extent  of  the  entire  re- 
lief which  that  issue  presents  is 
placed  within  the  action  of  that  trial 
court.  One  of  its  'duties,  in  the  exer- 
cise of  a  sound  discretion,  is  to  decide 
whether  the  burden  of  the  litigation 
invoked  by  the  unsuccessful  party 
should  be  borne  by  him  in  view  of  the 
conduct  of  the  trial  and  the  issues  pre- 
(ented  and  it  would  be  anom.iloua  to 
transfer  from  that  trial  court,  which 
best  knows  the  merits,  to  another 
which  could  not  have  the  proceedings 
of  the  trial  befgre  it,  to  say  to  whom 
the  relief  as  to  the  matter  of  costs 
should  be  granted." 
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A.  Civil  Practice  Act,  §  160.    Action  upon  penal  bond. 

B.  Effect  of  section. 

C.  When  bond  broken. 

D.  Bond  indemnifying  sheriff. 

E.  Defenses. 

F.  By  whom  maintained. 
6.  Complaint. 

H.     Amount  of  recovery. 

A.  Civil  Practice  Act,  §  160.    Action  upon  penal  bond. 

A  bond  in  a  penal  sum,  executed  vrithin  or  without  the  state  and  containing 
a  condition  to  tue  effect  that  it  is  to  be  void  upon  performance  of  any  act,  has 
the  same  effect,  for  the  purpose  of  maintaining  an  action  or  special  proceeding 
or  two  or  more  successive  actions  or  special  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  pay  the  sum  or  to  perform  the  act  specified  in  the  condi- 
tion thereof.  But  the  damages  to  be  recovered  for  a  breach  or  successive 
breaches  of  the  condition,  cannot  exceed,  in  the  aggregate,  the  penal  sum,  except 
where  the  condition  is  for  the  payment  of  money;  in  which  case,  they  cannot 
exceed  the  penal  sum,  with  interest  thereupon  from  the  time  when  the  defendant 
made  default  in  the  performance  of  the  condition. 

B.  Effect  of  section. 

Under  section  160  of  the  Civil  Practice  Act,  a  condition  in 
a  penal  bond  is  to  be  treated  as  equivalent  to  a  covenant.  The 
section  also  contains  a  limitation  as  to  the  amount  which  may 
be  recovered  in  an  action  on  the  bond.^  An  official  bond, 
thongh  in  the  ancient  form,  may  now  be  sued  upon  as  though 
its  condition  were  a  covenant  to  pay  the  sum  or  to  perform 
the  act  specified  in  the  condition.  That  is  to  say,  it  may  be 
treated  as  if  it  were  an  undertaking.*  A  claimant's  bond  in 
attachment,  being  conditioned  to  pay  a  certain  sum,  and  to 
be  void  upon  performance  of  a  specific  act,  must,  under  this 
section,  be  construed  as  if  it  were  a  covenant  to  pay  the  sum 
specified  in  the  condition  thereof,  and  recovery  thereon  is 
limited  to  that  amount.^  In  an  action  to  foreclose  a  mortgage 
with  a  bond  that  the  defendant  would  furnish  the  plaintiff 

1.  Tillotson     V.     Martin,     40     Hun,       245. 

316.  3.   Ehrlich  v.   Eingler,   65   Misc.   15, 

2.  People  V.  Dando,  SO  Abb.  N.  0.      119  N.  T.  Supp.  344. 
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food,  lodging,  clothing,  etc.,  the  plaintiff  is  entitled,  under  the 
section  to  recover  the  amount  of  the  bills  for  which  demand 
of  payment  had  been  made  and  to  bring  successive  actions  for 
similar  biUs.* 

Where,  through  the  agency  of  the  president  of  a  national 
bank,  the  bank  acquired  corporate  stocks  the  purchase  of 
which  was  ultra  vires  of  the  bank  and  resulted  in  great  loss 
to  it,  and  the  president  and  his  son  executed  a  bond  to  the 
bank  upon  the  condition  that  it  should  be  void  if  within  two 
years  the  bank  should  sell  the  stocks  and  realize  therefrom 
their  cost  to  the  bank,  such  bond  was  equivalent  to  a  covenant 
on  the  part  of  the  obligors  to  sell  the  stocks  at  cost  within 
two  years  on  account  of  the  bank;  and  the  failure  of  the  bank 
to  sell  the  same  within  two  years  was  not  a  failure  to  perform 
a  condition  of  the  contract  and  is  not  a  defense  to  an  action 
on  the  bond.^ 

C.  When  bond  broken. 

While  a  bond,  is  to  be  strictly  construed  for  the  protection 
of  the  sureties  whose  obligation  must  appear  to  a  reasonable 
degree  of  certainty  to  be  created  by  its  language  or  provisions, 
the  fair  import  of  such  language  is  to  be  ascertained  for  the 
benefit  of  its  obligees.* 

A  bond  in  bastardy  proceedings  conditioned  that  the  de- 
fendant will  appear  before  the  justices  at  the  time  and  place 
named,  ' '  and  not  depart  therefrom  without  leave  of  such  jus- 
tices," is  broken  by  failure  of  such  defendant  to  appear  on  an 
adjourned  day  to  which  the  unfinished  trial  was  continued.'' 
A  bond  to  pay  a  specified  sum,  if  a  certain  attachment  "shall 
be  held  to  be  invalid,"  provides  only  for  payment  in  the  event 
of  the  attachment  being  held  invalid  in  the  action  in  which  it 
was  issued,* 

The  undertaking  of  sureties  on  an  official  bond  that  the 
officer  shall  faithfully  perform  his  duties,  involves  the  obliga- 

4.  Stnarfc  v.  Abbey,  63  Mise.  84,  116  42  St.   Rep.   921,  17  N.  Y.  Supp.   98, 
N.  y.  Supp.  259.  aff'd,  139  N.  Y.  266. 

5.  First  National  Bank  v.  Jenkins,  7.  People  ex  rel.  Van  Aken  v.  Mil- 
73    MiBC.    277,    130  N.   Y.   Supp.   947,  ham,  100  N.  Y.  ®73. 

aff'd,   151  App.   Div.   893,   135   N.   Y.  8.  Thompson  v.  Moriarity,  6  St.  Rep. 

Supp.  1111,  affd.,  209  N.  Y.  547.   •  311. 

6.  Bennett  v.  Draper,  62  Hun,  524, 
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tion  of  making  correct  reports,  conforming  to  the  require- 
ments of  the  statutes,  as  well  as  the  payment  of  funds  in  his 
custody.' 

Where  the  statute  makes  it  the  duty  of  an  officer  to  pay 
over  certain  moneys,  a  condition  in  his  bond  that  he  will  faith- 
fully perform  the  duties  of  the  office  embraces  the  duty  of 
paying  over  such  moneys  and  renders  his  sureties  liable.^* 
Where  the  charter  of  a  village  requires  its  collector  to  pay 
over  taxes  collected  by  him  and  return  the  warrant  with  an 
itemized  account  of  unpaid  taxes,  his  failure  to  make  a  return 
will  authorize  an  action  on  his  bond  to  recover  the  difference 
between  the  amount  named  in  the  warrant  and  that  turned  in 
by  him.^^ 

An  action  upon  the  bond  of  a  general  guardian  wiU  not  lie 
against  the  sureties  untU  there  has  been  an  accounting  or 
some  other  adjustment  of  the  liability,  or  unless  some  special 
circumstances  exist  to  take  the  case  out  of  the  general  rule." 
The  rule  as  to  the  necessity  of  an  accounting  by  a  guardian 
before  recourse  can  be  had  to  the  sureties  on  his  official  bond 
is,  that  the  court  will  require  an  accounting  by  guardian  when 
that  will  be  necessary  or  available  to  establish  the  extent  of 
the  sureties'  liability,  and  is  practicable  to  be  had;  but  where 
it  is  a  proceeding  of  no  use  or  advantage  to  the  sureties,  and 
can  only  result  in  subjecting  them  to  the  burden  of  a  double 
litigation,  it  will  not  be  required."  The  sureties  on  the  bond 
of  an  executor  are  not  liable  for  his  failure  through  inability 
to  pay  over  the  amount  of  his  debt  to  the  testator  as  so  much 
money  in  his  hands." 

Under  a  bond  to  pay  such  part  of  the  indebtedness  of  the 
third  person  as  the  creditors  shall,  after  due  diligence,  fail 
to  collect,  within  one  year  from  date,  it  was  held  that  the 
question  of  due  diligence  was  properly  left  to  the  jury,  where 
the  facts,  although  undisputed,  were  isuch  as  to  give  rise  to 
different  opinions  in  equally  intelligent  and  unbiased  minds." 

9.  Supervisors  of  Tompkins  v.  Bris-  13.  Perkins  v.  Stimmel,  4:2  Hun,  520, 
tol,  99  N.  T.  316.                                          reversed    114  N.    T.    359.      See,    how- 

10.  Mayor  of  New  York  v.  Goldman,  ever,  on  this  point,  Bieder  v.  Stern- 
125  N.  T.  395,  35  St.  Eep.  404.  hauer,  15  Abb.  N.  C.  438,  citing  Hood 

11.  Village  of  Olean  v.  King,  116  N.      v.  Hood,  85  N.  T.  561. 

T.  355,  26  St.  Eep.  715.  14.    Baucns   v.   Barr,   45   Hun,    582, 

la.  Bieder  v.  Steinhauer,  15  Abb.  N.  affd.,   107   N.   T.   624. 

C.  428,  citing  Hood  v.  Hood,  85  N.  Y.  16.   Salt  Springs  National   Bank  v. 

Ml.  Sloan,  135  N.  Y.  371,  48  St.  Eep.  470. 
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D.  Bond  indemnifying  sheriff. 

Where  a  sheriff  takes  a  'bond  to  indemnify  him  for  making 
a  levy,  he  cannot  recover  upon  it  without  showing  a  strict  com- 
pliance with  its  conditions."  The  condition  of  such  a  bond  ap- 
plies to  a  levy  presumably  made  under  the  execution  to  which 
it  refers."  A  bond  of  indemnity  given  to  a  sheriff  prima  facie 
extends  only  to  the  property  previously  levied  upon;  not  to 
other  goods  subsequently  seized  under  the  writ."  A  bond  of 
indemnity  to  a  sheriff,  upon  seizing  goods  under  an  attach- 
ment, covers  only  the  risk  of  taking  and  detention  under  the 
writ,  and  cannot  be  construed  to  cover  a  detention  by  the 
sheriff  after  the  attachment  has  been  vacated  by  the  court. 
After  such  vacation  the  sheriff  is  bound  to  surrender  the  prop- 
erty on  reasonable  demand  and  his  refusal  to  do  iSO  is  an 
illegal  act,  which  the  indemnitors  on  the  bond  do  not  assume 
to  indemnify  against." 

E.  Defenses. 

Sureties  on  a  'bond  given  in  legal  proceedings,  contract  with 
reference  to  the  existing  law  and  practice,  and  the  power  of 
the  court  to  apportion  liability  accordingly.^  And  mere 
variations  from  the  statutory  form  may  not  make  void  an 
agreement  or  security.^  But  a  voluntary  bond,  without  con- 
sideration, cannot  be  enforced  against  the  obligee.^^  The 
breach  of  the  condition  of  a  bond  is  excused  when  the  default 
is  by  reason  of  the  act  of  the  obligee.^  If  the  obligee  of  a 
bond  has  knowledge  that  the  obligor  is  dishonest  or  untrust- 
worthy, and  fails  to  notify  the  surety  thereof  before  the 
execution  of  the  toond,  he  may  be  charged  with  fraudulent  con- 
cealment, which  might  be  effectual  to  relieve  the  surety  from 
liability;  but  the  mere  failure  to  notify  him  of  refusal  of  an- 
other to  become  the  surety  on  the  bond  will  not  affect  the 
surety  obligation  or  constitute  a  defense.^    The  obligees  of  a 

18.  Preston  v.  Yates,  34  Htm,   534.      202;  Toles  v.  Adee,  84  N.  Y.  224. 

17.  Alston  V.  Conger,  66  Barb.  272.  22.  Wilson  v.  Baptist,  etc.,  Society, 

18.  Clark  v.  Woodrnff,  18  Hun,  419;       10  Barb.  308. 

aff'd,  83  N.  Y.  518.  23.   Grnssey  v.   Schneider,   55   How. 

19.  Bowe  V.  Wilkins,  105  N.  Y.  522.  Pr.  188;  Hale  v.  Patton,  «0  N.  Y.  233. 

20.  Eleventh  Ward  Savings  Bank  v.  24.  Lndekens  v.  Pseherhofer,  76 
Hay,  8  Daly,  328,  affirmed  without  Hun,  548,  58  St.  Eep.  341,  28  N.  Y. 
opinion,  73  N.  Y.  609.  Snpp.  230. 

21.  Cook  V.  Frendenthal,  80  N.  Y. 
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bond  given  for  the  faithful  discharge  of  the  duties  of  an  officer 
of  a  corporation  are  under  no  legal  obligation  to  watch  over 
the  conduct  of  that  officer  and  to  examine  into  his  accounts  at 
stated  periods.^^ 

The  surety  on  the  bond  of  a  special  guardian  is  not 
exonerated  by  reason  of  the  fact  that  the  infant's  interest  in 
the  land  was  contingent  and  not  vested,  and,  therefore,  not 
subject  to  be  sold  under  the  order  of  the  court.^ 

It  is  no  defense  to  an  action  on  the  bond  of  a  supervisor  for 

school  moneys  that  he  made  a  general  deposit  of  the  moneys 

in  good  faith  with  a  reputable  firm  of  individual  bankers  be- 

.  lieved  to  be  solvent,  and  that  such  firm  failed  and  the  money 

was  lost.^ 

F.  By  whom  maintained. 

Where  a  bond  of  a  trustee  and  his  surety  was  given  to  the 
people  of  the  State  of  New  York  for  the  benefit  of  those  in- 
terested in  the  trust  estate,  an  action  on  the  bond  was  properly 
brought  in  the  name  of  the  people,  they  being  the  trustees  of 
an  express  trust.^  A  public  administrator  who  has  succeeded 
to  the  rights  of  a  special  administrator,  and  to  whom  the  bond 
of  the  latter  has  been  duly  assigned  for  the  purpose  of  prose- 
cution, may  bring  an  action  as  public  administrator  upon  the 
bond.^ 

One  of  two  joint  obligees  in  a  bond  cannot  singly  maintain 
an  action  for  a  breach  of  its  condition.^"  But,  where  a 'bond 
is  joint  and  several,  an  action  lies  against  one  or  more  of  the 
obligors  at  the  option  of  the  plaintiff.^  Where  a  bond  is 
given  for  the  benefit  of  a  number  of  attaching  creditors,  one 
creditor  may  maintain  a  suit  thereon  in  his  own  name.^  The 
obligee  may  sue  at  law  upon  a  lost  bond.^' 

Where  a  bond  is  given  to  indemnify  the  obligee  against  a 

25.  Albany  Dutch  Church  v.  Vedder,      See  also  EoaglEtnd  v.  Hudson,  8  How. 
14  Wend.  165 ;  U.  S.  v.  Kirkpatriek,  9      Pr.  343. 

Wheat.   720;   Board  of  Supervisors  v.  29.    Dayton   v.    Johnson,   69    N.    T. 

Otis,   63   N.   Y.   88;   Bostwick  v.  Van  419. 

Voorhis,  91  N.  Y.  353.  30.  Tinslar  v.  Malkin,  la  Week.  Dig. 

26.  Dodge  v.  St.  John,  95  N.  T.  530.  See  Hecs  v.  Nellis,  65  Barb.  440. 
260.  31.  Field  v.  Cott,  15  Abb.  Pr.,   (N. 

27.  Tillinghast   v.   Merrill,   77   Hun,  S.)    349. 

481,  28  N.  Y.  Supp.  1089,  60  St.  Kep.  32.  Pearce  v.  Hitchcock,  Z  N.  T.  388. 

549;  affd.  151  N.  Y.  135.  ,    33.    Francesehi   y.    Marino,    3    Edw; 

28.  People   r.  Norton,   9  N.   Y.    170.      Ch.  586. 
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liability  to  a  third  person,  the  latter  can  sustain  no  action 
upon  the  condition  of  the  bond.^ 

G.  Complaint. 

The  complaint  must  state  the  specific  breach  for  which  the 
action  is  brought.^^  A  demand  must  generally  be  averred.^" 
The  complaint  must  allege  the  whole  amount  due  in  case  an 
election  is  given.^''  But  a  complaint  which  alleges  the  execu- 
tion of  the  bond  and  the  breach  is  sufficient,  although  delivery 
is  not  alleged.^* 

A  complaint  against  a  surety  on  a  bond  conditioned  for  the 
payment  of  a  promissory  note,  which  does  not  allege  the 
covenant  of  the  defendant  in  full  or  in  legal  effect,  except  that 
said  bond  was  conditioned  for  the  payment  of  a  certain  sum, 
does  hot  state  a  cause  of  action,  and  a  demurrer  to  a  partial 
defense  thereto  should  "be  overruled  although  the  defense  be 
bad.  When  such  complaint  fails  to  set  out  the  covenant  of 
the  bond,  allegations  of  the  breach  thereof  are  mere  con- 
clusions.^ 

H.  Amount  of  recovery. 

The  surety  in  a  bond  of  indemnity  is  not  liable  beyond  the 
amount  of  the  penalty;^"  except  where  the  condition  is  for  the 
pajrment  of  money,  when  interest  may  also  be  recovered  from 
the  time  of  the  default  in  the  performance  of  the  condition.*^ 
It  is  only  on  a  bond  for  the  recovery  of  money,  however,  that 
interest  can  be  added. *^  Where  the  condition  of  a  bond  is  for 
the  performance  of  an  act,  and  not  for  the  payment  of  money, 
a  recovery  is  limited  to  the  amount  of  the  penalty,  and  in- 
terest only  runs  from  the  judgment.*' 

34.  Turk  v.  Bidge,  41  N.  Y.  201.  O'Shiel  v.  Degraw,  6  Cow.  «3;  Itevna 

35.  People  v.  Brush,  6  Wend.  454;  v.  Ball,  6  Cow.  583;  Pevey  v.  Enbber- 
Beed  v.  Drake,  7  Wend.  345 ;  People  v.  tip,  etc.,  Co.,  38  Super.  Ot.  428 ;  Dick- 
Bussell,  4  Wend.  570 ;  Bostwiek  v.  Van  inson  v.  Cook,  3  Duer,  324. 
Voorhis,  91  N.  Y.  353.  41.   Stednbock  v.   Evans,   122  N.   Y. 

36.  Douglas  V.  Bathbone,  5  Hill,  143.  551,    34    St.    Eep.    138;    Prainard    v. 

37.  Howard  v.  Farley,  3  Bobt.  599.  Jones,  18  N.  Y.  35;  Lyon  v.  Clark,  8 

38.  Lafayette  Ins.  Co.  v.  EogeiB,  30  N.  Y.  148 ;  Emerson  v.  Booth,  51  Barb. 
Barb.  491.  40. 

39.  Gansevoort    Bank    v.     Empire  42.  Lyon  v.  Clark,  8  N.  Y.  148. 
State  Surety  Co.,  112  App.  Div.  500,  43.  Saehs  v.  American  Surety  Co.,  73 
98  Supp.  382.                                                   App.   Div.    60,    76   N.    Y.    Supp.    335, 

40.  Clark    v.    Bush,    3    Cow.    151;       affirmed  without  opinion,  177  N.  Y.  551. 
Fairlie     v.     L0,w8on,     5     Cow.     434; 
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Actual  damage  up  to  the  amount  of  the  penalty  thereon  and 
interest,  is  all  that  can  be  recovered  in  any  case."  Necessary 
counsel  fees  paid  in  defending  an  attachment  are  recoverable 
as  damages  under  a  bond  given  on  issuing  an  attachment.*^ 

In  an  action  on  a  county  treasurer's  bond,  the  defendants 
were  held  properly  chargeable  with  interest  upon  an  amount 
which  it  appears  it  was  the  duty  of  that  ofl&cer  to  pay,  but 
which  he  failed  to  pay  over  at  the  expiration  of  his  term  of 
office  to  his  successors.^ 

A  bond,  conditioned  for  the  maintenance  of  an  obligee  and 
his  wife  during  each  of  their  natural  Uves,  is  an  entire  con- 
tract, and  on  a  breach,  full  damages  are  recoverable  as  weU 
for  the  future  as  the  past." 

Interest  by  way  of  damages  may  be  allowed,  though  in  ex- 
cess of  the  penalty,  from  the  date  at  which  it  is  determined 
that  there  has  been  a  breach.  If  the  condition  is  to  pay  money 
on  a  day  certain,  interest  will  run  from  that  day.  If  condi- 
tion is  for  the  performance  of  an  act  which  is  in  the  nature 
of  an  administration  bond,  interest  will  run  from  the  date 
when  a  competent  court  adjudicates  the  breach  and  fixes  the 
damages.  Interest  does  not  run  on  such  a  bond  from  the  time 
of  a  decree  revoking  the  letters  of  the  executor  for  his  con- 
duct, but  only  from  the  date  of  a  decree  on  an  accounting 
estajjlishing  the  executor's  liability  and  directing  him  to  pay 
it.« 

A  provision  will  be  treated  as  liquidated  damages  only  in 
those  cases  where  from  the  nature  of  the  transaction  the 
actual  damages  consequent  upon  a  breach  of  the  contract  are 
incapable  of  actual  measurement,  or  where  the  sum  si)ecified 
in  the  instrument  is  not  out  of  proiwrtion  to  any  damages 
which  could  possibly  arise  from  a  breach.  Where  a  sum  has 
been  stipulated  as  a  payment  by  the  defaulting  party,  which 
is  disproportionate  to  the  presumable  or  probable  damages 
or  to  a  readily  ascertainable  loss,  the  courts  will  treat  it  as 
a  penalty  and  will  relieve  on  the  principle  that  the  precise 
sum  was  not  of  the  essence  of  the  agreement,  but  was  in  the 
nature  of  a  security  for  performance.® 

44.  Beers  v.  Shannon,  73  N.  Y.  292.  Turner  v.  Hadden,  62  Barb.  480. 

46.    Northrup    v.    Garrett,    17    Hun,  48.  Hood  v.  Hayward,  124  N.  T.  1, 

497.  20  Civ.  Proc.  R.  47,  26  Abb.  N.  C.  371, 

46.  Supervisors  of  Monroe  v.  Clark,  35  St.  Eep.   289. 

92  N.  T.  391.  49.  Blewett  v.  Hoyt,  118  App.  Div. 

47.  Shaffer  v.  I^e,  8  Barb.  412.    See      227,  103  N.  T.  Supp.  451. 
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A.  Nature  of  action. 

B.  When  action  not  maintainable. 

1.  Civil  Practice  Act,  §  H77.    When  action  for  penalty  or  forfoitars 

cannot  be  maintained. 

2.  Application  of  statute. 

3.  When  penalty  created. 

0.  Action  for  penalty  or  forfeiture  to  people. 

1.  Civil  Practice   Act,    §  1178.    Action  for  penalty   or  forfeiture   to 
people. 

2.  Application  of  section. 

D.  Action  by  person   aggrieved. 

1.  Civil  Practice  Act,   §  1179.    Action  for  penalty  or  forfeiture  by 
person  aggrieved. 

2.  Action  by  private  person. 

E.  Action  by  common  informer. 

1.  Civil  Practice  Act,   §   1180.    Action  for   penalty  or  forfeiture  by 
common  informer. 

2.  Civil  Practice  Act,  |  1181.     When  action  by  common  informer  not 

barred  by  a   collusive  recovery. 

3.  Civil  Practice  Act,  J  222.    Service  of  summons  in  action  for  penalty 
by  common  informer. 

4.  Discussion   of   sections. 

F.  Indorsement  on  summons. 
Q.    Complaint. 

H.    Amount  recoverable. 

1.  Civil  Practice  Act,  §  1182.    When  part  of  a  penalty  or  forfeiture 
may  be  recovered. 

2.  Function  of  jury. 

1.  Action  on  recognizance. 

1.  Civil  Practice  Act,  §  1184.    Forfeiture  of  and  action  on  recognizance. 

2.  County  Law,  |  201.    Oeneral  duties. 

3.  When  recognizance  forfeited. 

A.  Nature  of  action. 

An  action  for  a  penalty  is  a  civil  action,  whether  brought 
by  a  municipal  corporation  or  an  individual.^  The  claim  upon 
which  an  action  to  recover  a  statutory  penalty  is  based,  is  not 
a  cause  of  action  arising  upon  contract.* 

1.  City  of   Buffalo   v.   Schliefer,   25  2.  Abbott  v.  N.  T.  C.  B.  E.  Co.,  1 

Hun,  275.  Sheld.  278. 
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B.  When  action  not  maintainable. 

1.  Civil  Practice  Act,  §  1177.    When  action  for  penalty  or  forfeiture 

cannot  be  maintained. 

Whenever,  by  the  deeision  of  the  appellate  division  of  the  supreme  court,  a 
construction  is  given  to  a  statute,  an  act  done  in  good  faith  and  in  conformity 
to  that  construction,  after  the  decision  was  made  and  before  a  reversal  thereof 
by  the  court  of  appeals,  is  so  far  valid  that  the  party  doing  it  is  not  liable 
to  any  penalty  or  forfeiture  for  .an  act  that  was  adjudged  lawful  by  the 
decision  of  the  court  below.  This  section  does  not  control  or  affect  the 
deeision  of  the  court  of  appeals  upon  an  appeal  actually  taken  before  the 
reversal. 

2.  Application  of  statnte. 

The  provisions  of  section  1177  apply  only  to  an  action  to 
enforce  a  penalty  or  forfeiture,  and  are  not  intended  to  re- 
lieve a  party  from  the  consequences  of  acts  which  violate 
private  rights.^  But  the  section  is  valid  and  may  relieve  a 
person  from  a  penalty.*  A  corporation  is  not  liable  for  the 
statutory  penalty  for  refusing  to  allow  a  stockholder  to  in- 
spect its  stock  book  and  also  to  take  memoranda  therefrom  if 
the  refusal  was  made  at  a  time  when,  by  an  unreversed  deci- 
sion of  the  Appellate  Division,  it  was  held  that  a  corporation 
could  rightfully  refuse  to  allow  its  stockholder  to  investigate 
the  stock  book  and  copy  names  therefrom,  although  such  deci- 
sion was  subsequently  reversed  by  the  Court  of  Appeals.^ 

3.  When  penalty  created. 

A  penalty  must  be  created  by  express  words ;  it  cannot  be 
raised  by  implication.*  The  general  words  of  a  penal  statute 
are  to  be  restricted  for  the  benefit  of  him  against  whom  it  is 
inflicted.''  But  ignorance  of  the  law  is  no  defense  in  an  action 
on  a  penal  statute.* 

3.  Chenango  Bridge  Oo.  v.  Paige,  83      852. 

N.  Y.  178.  6.  Jones  v.  Estis,  2  Johns.  379. 

4.  HoUamaa  v.  ElAreo  Mines  Co.,  7.  Hall  v.  Siegel,  7  Lans.  206, 
137  App.  Div.    862,    122   N.  Y.   Snpp.       affirmed,  53  N.  Y.  607. 

853.  8.  Hyde  v.   Melvin,    11   Johns.   521; 

6.  Hollaman  v.  ElArco  Mines  Co.,  Board  of  Health  v.  Knoll,  70  N.  Y. 
137  App.   Biv.    862,   122  N.  Y.   Supp.       530. 
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C.  Action  for  penalty  or  forfeiture  to  people. 

1.  Civil  Practice  Act,  §  1178.    Action  for  penalty  or  forfeiture  to  people. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty  incurred,  to 
the  people  of  the  state,  or  to  an  ofSoer,  for  their  use,  pursuant  to  a  jproviaion 
of  law,  the  attorney-general,  or  the  district  attorney  of  the  county  in  which  the 
action  is  triable,  if  such  action  has  not  already  been  brought  by  the  attorney- 
general,  must  bring  an  action  to  recover  the  property  or  penalty  in  a  court 
having  jurisdiction  thereof.  Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in  either,  at  the 
election  of ,  the  attorney-general  or  district  attorney.  A  recovery  in  such  an 
aci-on  bars  the  recovery  in  any  other  action  brought  for  the  same  cause. 

2.  Application  of  section. 

Section  1178  is  confined  to  actions  brought  by  the  people. 
The  people  have  no  capacity  to  sue  for  penalties  except  as  au- 
thorized by  law,  and  not  then  except  through  a  person  or  officer 
authorized  to  bring  the  suit ;  it  cannot  be  presumed  that  any 
officer  authorizes  an  action  in  which  his  name  does  not  appear 
and  in  which  his  authority  to  bring  it  is  not  claimed.' 

D.  Action  by  person  aggrieved. 

1.  Civil  Practice  Act,  §  1179.     Action  for  penalty  or  forfeiture  by 

person  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  a  person  aggrieved  by 
the  act  or  omission  of  another,  the  person  to  whom  it  is  given,  if  it  is 
pecuniary,  may  maintain  an  action  to  recover  the  amount  thereof;  or,  if  it 
consists  of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action  to  recover  the 
chattel  or  its  value  or  other  damages,  as  the  case  requires. 

2.  Action  by  private  person. 

Where  a  penalty  is  given  for  the  benefit  of  the  persons  upon 
whom  the  fraud  is  committed,  the  action  must  be  brought  in 
their  names."  Where  the  statute  contemplates  one  offense, 
in  the  commission  of  which  two  classes  of  persons  may  be  en- 
gaged, the  penalty  is  one,  and  a  complaint  against  both  con- 
stitutes but  one  cause  of  action."^  If  two  or  more  persons  be 
jointly  concerned  in  doing  an  act  for  which  a  penalty  is  im- 

9.  People  V.   Belknap,   58  Hun,  341,  v.  Lamb,  85  Hun,  171,  32  N.  Y.  Supp. 

34  St.  Eep.  S89,  12  N.  Y.  Supp.  143;  584. 

People   v.    Eckman,    63    Hun,   209,    43  10.  Thompson  v.  How,  46  Barb.  387. 

St.    Rep.    457,    18    N.    Y.    Supp.    654;  11.  People  v.  Koll,  3  Keyes,  336. 
People  V.  Fish,  1S5  N.  Y.  143;  People 
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I)osed  by  statute,  a  joint  action  lies,  but  only  one  penalty  is 
recoverable.^  But  a  party  aggrieved  is  not  limited  to  one 
penalty,  but  may  recover  the  same  for  each  and  every  offense.^^ 

In  an  action  for  a  penalty  for  failing  to  attend  as  a  witness, 
the  plaintiff  must  show  that  the  witness  was  material  and  that 
damages  resulted  from  his  non-attendance." 

The  general  provisions  of  these  sections  do  not  supersede 
special  provisions  of  the  statutes  authorizing  actions  for 
penalties  in  special  cases,  but  they  indicate  the  policy  of  the 
State  that  no  one  shall  use  the  name  of  the  people  of  the  State 
as  a  party  plaintiff,  except  in  pursuance  of  some  law." 

E.  Action  by  common  informer. 

1.  Civil  Practice  Act,  §  1180.     Action  for  penalty  or  forfeiture  by 

common  inform^. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  any  person  who  sues 
therefor,  an  action  to  recover  it  may  be  maintained  by  any  person  in  his 
awa  name;  but  the  action  cannot  be  compromised  or  settled  without  the 
leave  of  the  court  in  which  it  is  brought. 

2.  Oivil  Practice  Act,  §  1181.    When  action  by  common  informer  not 

barred  by  a  collusive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute,  brought 
by  any  person  other  than  the  person  aggrieved,  or  a  public  of&cer,  the  plaintiff 
may  recover,  notwithstanding  the  recovery  of  a  judgment,  for  or  against  the 
defendant,  in'  an  action  brought  therefor  by  another  person,  if  he  establishes 
that  the  former  judgment  was "  recovered  coUusively  and  fraudently. 

8.  Civil  Practice  Act,  §  22S.    Service  of  summons  in  action  for  penalty 
by  common  informer. 

The  summons  in  an  action  for  a  penalty  or  forfeiture  given  by  a  statute  to  any 
person  who  sues  therefor  can  be  served  only  by  an  officer  authorized  by  law 
to  collect  an  execution  issued  out  of  the  same  court.  The  summons  when 
igfiued  cannot  be  countermanded  by  the  plaintiff  before  the  service  tnereof. 
Immediately  after  it  has  been  served,  the  oficer  who  served  it  must  file  it  with 
his  certificate  of  service  in  the  oflce  of  the  clerk  or  deliver  it  with  a  like 
certificate  to  the  magistrate  by  whom  it  was  issued,  aa  the  case  requires. 

18.  Warren    v.    Boolittle,     5    Cow.  371. 
678.  16.  People    of    the    State    of    New 

IS.  Saydam  v.  Smith,  52  K.  Y.  383.  York  v.  Belknap,  68  Hun,  241,  34  St. 

14.  Carrington  v.    Hutson,   28    Hun,  Bep.  239,  12  N.  Y.  Supp.  143. 
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4.  Disenssion  of  sectiou. 

A  conunon  informer  cannot  sue  for  a  penalty,  unless  such 
power  is  given  by  statute.^*  In  an  action  brought  under  chap- 
ter 185,  Laws  of  1857,  which  provides  that  any  railroad  charg- 
ing more  than  the  legal  fare  shaU  forfeit  $50,  which  sum  may 
be  recovered,  together  with  the  excess  so  received,  by  the 
party  paying  the  same,  section  1180  does  not  apply."  A 
party  who  first  commences  an  action  to  recover  a  penalty  ac- 
quires an  interest  in  the  penalty,  which  cannot  be  divested  by 
any  subsequent  suit  brought  by  any  other  common  informer, 
though  the  latter  be  first  prosecuted  to  judgment.^ 

Where  the  statute  directs  that  on  neglect  of  the  overseers 
to  prosecute,  any  person  may  prosecute  in  their  name  on  giv- 
ing security  for  costs,  the  defendant  cannot  object  that  the 
statutory  time  has  not  elapsed  or  security  been  given;  these 
objections  can  only  be  taken  by  the  overseers.^ 

The  objection  that  the  summons  was  not  served  by  a  person 
designated  in  section  222  is  founded  on  a  mere  irregularity, 
and  should  be  taken  by  motion  before  the  service  of  the 
answer.^  The  objection  cannot  be  set  up  in  the  answer  as  a 
defense.^ 

F.  Indorsement  on  summons. 

Under  section  1897  of  the  Code  of  Civil  Procedure,  it  was 
required  that  in  an  action  for  a  penalty  or  forfeiture  given 
by  statute,  if  the  complaint  was  not  delivered  to  the  defendant 
with  the  copy  of  the  summons,  the  summons  should  be  in- 
dorsed with  a  reference  to  the  statute  under  which  the  action 
was  brought.^    The  object  of  the  requirement  was  to  give 

16.  Seward  v.  Beach,  29  Barb.  239.  Pro.  E.  262;  Spoor  v.  Cornell,  12  Oiv. 

17.  Qnade  v.  N.  Y.,  N.  H.  &  H.  B.  Pro.  E.  319;  Mayor  v.  Wood,  6  N.  T. 
B.  Oo.,  39  St.  Eep.  157,  14  N.  Y.  Supp.  Supp.  657;  Delisser  v.  N.  Y.,  N.  H., 
875.  etc.  Co.,  39  St.  Eep.  242,  20  Civ.  Pro. 

18.  Beadleston  v.  Sprague,  6  Jolms.  E.  312,  14  N.  Y.  Supp.  382;  Burdick 
101.  V.  Erie  E.  Co.,  92  N.  Y.  Supp.  122. 

19.  Thayer  v.  Lewis,  4  Den.  269.  Trespass. — ^In  an  action   for  willful 
90.  Ahner  v.  New  York,  etc.,  E.  Co.,      trespass  upon  land,  the  summons  need 

80  Civ.  Pro.  E.  318,  14  N.  Y.  Supp.  not  be  indorsed  with  a  reference  to  the 

305,  statute,    though    treble    damages    are 

81.  Burke  v.  New  York,  etc.,  B.  Oo,,  claimed.      Layton    v.    McConnell,    61 

16  N.  Y.   Supp.   148.  App.   Div.   447,   70   N.  Y.   Supp.   679; 

tt.  Bissell  V.  N.  Y.  C.  E.  B.  Co.,  07  Sprague  v.  Irwin,  27  How.  Pr.  51. 

Barb.    386;    Yonng   v.    Cregg,   9   Civ.  Ordinances. — ^In    an    action    brought 
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notice  to  the  person  sued  of  the  object  of  the  action,  and  for 
what,  generally,  a  recovery  is  sought.^*  Where  the  summons 
was  served  with  the  complaint,  no  indorsement  on  the  sum- 
mons was  required.^  The  section  was  general  and  applied  to 
all  actions  including  an  action  brought  by  the  people  to  re- 
cover penalties.^  A  general  appearance  by  the  defendant 
constituted  a  waiver  of  the  requirement.^ 

The  Civil  Practice  Act  contains  no  equivalent  provision,  so 
that  the  indorsement  on  the  summons  is  no  longer  required 
in  actions  in  courts  of  record.  The  provision,  however,  has 
been  carried  to  section  49  of  the  Justice  Court  Act,  and  hence 
is  applicable  to  actions  in  certain  inferior  courts. 

G.  Complaint. 

In  an  action  imder  a  penal  statute,  the  plaintiff  must  state 
specially  the  cause  of  action  arising  under  it.^  In  a  statutory 
action,  the  complaint  must  show  that  every  requisite  to  the 
cause  of  action  exists.^  Where  an  informer  can  only  sue  after 
a  specified  time,  he  must  allege  in  the  complaint  .that  such 


to  recover  a  penalty  or  forfeiture 
given  by  a  city  ordinance,  a  general 
reference  to  the  ordinance  must  be  in- 
dorsed upon  the  summons — ^it  is  not 
necessary,  it  should  be  printed  ver- 
batim; such  a  reference  as  would  en- 
able a  party  to  determine  for  what 
offence  he  has  been  sued,  and  what 
penalty  it  is  charged  he  has  incurred, 
is  sufficient.  Mayor  v.  Eisler,  2  Civ. 
Pro.   R.   125. 

Proof  of  service  of  a  summons  in 
an  action  to  recover  a  penalty  for  for- 
feiture is  not  proof  that  the  summons 
served  had  indorsed  upon  it  a  general 
reference  to  the  statute  under  which 
the  action  was  brought,  as  required  by 
this  section,  notwithstanding  the  origi- 
nal summons  had  been,  so  indorsed. 
People  V.  Walters,  7  Civ.  Pro.  B.  406. 

Amendatory  act. — Reference  to  the 
statute  giving  the  penalty  and  not  to 
an  amendatory  act  giving  the  plaintiff 
his  right  to  sue,  is  sufficient.  Prussia 
V.  Quenther,  16  Abb.  N.  C.  330. 

23.  Avery   v.    Slack,    17    Wend.    86; 


Sawyer   v.    Schoonmaker,   8    How.   Pr. 
198. 

24.  Kee  v.  MeSweeny,  66  How.  Pr. 
447,  15  Abb.  N.  C.  239;  Thayer  v. 
Lewis,  4  Den.  469 ;  Cox  v.  N.  T.  C.  E. 
E.  Co.,  61  Barb.  615;  People  v.  Boot- 
man,  40  Misc.  37,  81  N.  Y.  Supp.  195, 
affirmed  without  opinion,  73  App.  Div. 
619,  76  N.  Y.  Supp.  1022,  aff'd,  173 
N".  Y.  633.  Contra,  Brooks  v.  Schoon- 
maker, 34  Hun,  553. 

25.  People  of  the  State  of  New  York 
v.  O'Neil,  54  Hun,  610,  28  St.  Bep.  37, 
8  Supp.  133.  Compare  Townsend  v. 
Hopkins,  9  Civ.  Pro.  B.  357. 

26.  Vernon  v.  Palmer,  48  N.  Y 
Super.  231 ;  Bissell  v.  N.  Y.  C.  &  H.  B. 
R.  Co.,  67  Barb.  385;  Vernon  v.  Hop- 
kins, 9  Civ.  Pro.  B.  357.  Compare  Las- 
sen V.  Aronson,  29  Abb.  N.  C.  114,  21 
N.  Y.  Supp.  452. 

27.  Cole  V.  Smith,  4  Johns.  193; 
People  V.  Brooks,  4  Den.  469. 

28.  Austin  v.  Goodrich,  49  N.  Y. 
266. 
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time  has  expired.^  In  an  action  for  a  penalty  for  selling 
lottery  tickets  the  complaint  must  set  forth  the  date  of  sale 
and  the  amounts.^" 

It  is  not  necessary  that  a  complaint  in  an  action  for  a 
penalty  should  refer  specifically  to  the  statute.'^  The  suffi- 
ciency of  the  complaint  is  to  be  tested  by  the  ordinary  rules 
of  pleading.^^ 

In  an  action  for  breach  of  a  municipal  ordinance,  the  par- 
ticular ordinance  violated  should  be  stated  in  the  complainf 
A  complaint  upon  a  municipal  ordinance,  for  depositing  refuse 
in  a  harbor  or  channel,  need  not  allege  that  the  common  coun- 
cil adjudged  the  place  a  harbor  within  the  meaning  of  a  statute 
under  which  they  acted.** 

In  an  action  against  a  railroad  company  for  collecting  ex- 
cessive fare,  it  is  not  necessary  that  the  complaint  should 
allege  the  various  enactments  consolidating  several  railroad 
companies ;  it  is  enough  to  allege  that  defendant  had  been  duly 
organized,  was  entitled  to  demand  and  receive  a  certain  rate 
of  fare,  and  had  demanded  and  received  a  higher  rate.^^ 

In  an  action  for  a  penalty  for  non-compliance  with  the  in- 
surance laws,  the  complaint  need  not  set  forth  the  particular 
statute  violated.  Where  a  statute,  on  which  is  founded  a  muni- 
cipal ordinance  in  violation  of  which  an  act  is  alleged  to  have 
been  done,  is  not  specifically  referred  to  in  the  pleading,  the 
defect,  if  it  is  one,  may  be  disregarded,  if  no  objection  is  made 
tiU  the  trial,  and  the  adverse  party  is  not  surprised.** 

Where  a  complaint  for  violation  of  the  excise  law  charged 
that  defendant  sold  liquors  without  a  license  on  each  day 
mthin  the  particular  days  mentioned,  and  defendant  did  not 
demand  a  bill  of  particulars  or  require  the  complaint  to  be 
made  more  definite  and  certain,  it  was  held  proof  was  prop- 
erly received  showing  violation  of  the  law  upon  each  day  men- 
tioned within  the  period  set  out  in  the  complaint.*'^ 

29.  Morrell  v.  Puller,  7  Johns.  402. '^^1  34.  City  of  Ogdensburg  v.  Lyon,  7 
See  Barlow  v.  Pease,  5  Hun,  564.         >  Lans.  215. 

80.  Eoediger  v.  Simmons,  14  Abb. —  86.  Nellis  v.  N.  T.  0.  B.  R.  Co.,  30 
Pr.  (N.  S.)  256.  N.  T,  505. 

31.  Shroeder  v.  Becker,  22  Week.  36.  Beman  v.  Tugnot,  5  Sandf.  153. 
Dig.  261.                                                            87.  Commissioners  of  Excise  of  Au- 

32.  Bipley  v.  McOann,  34  Hun,  103.      bum  v.  Burtis,  20  Week.  Dig.  272,  af- 

33.  People  v.  Justices,  etc.,  18  Hun,  firmed  on  other  grounds,  103  N.  T, 
65,  136. 
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H.  Amount  reoorerable. 

1.  Civil  Practice  Act,  §  1182.    When  part  of  a  penalty  or  forfeitire 

may  be  recovered. 

Where  a  statute  gives  to  a  person  aggrieved  or  to  a  common  informer  or  to 
the  people  of  the  state  or  to  an  officer  for  their  use  a  pecuniary  penalty  or 
forfeiture  not  exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury  or  referee,  by  which  or  by  whom  the 
issues  of  fact  are  tried,  or,  where  judgment  is  taken  by  default  for  failure 
to  appear  or  plead,  the  damages  are  ascertained,  may  award  to  the  plaintiff  the 
whole  sum,  or  such  part  thereof  as  he  or  it  deems  proportionate  to  the  offence. 

2.  Function  of  jnry. 

Section  1182  applies  to  all  actions  whether  brought  by  the 
people  and  public  officer,  or  a  private  person.  The  language 
is  general,  and  the  intent  to  apply  to  all  actions  for  penalties 
by  whoever  brought,  is  apparent.^  Where  a  penalty  is  fixed 
between  certain  limits,  the  jury  may  be  governed  by  circum- 
stances and  the  public  necessity  in  fixing  the  amount.^  Where 
judgment  is  given  for  penalty  for  breach  of  an  ordinance,  the 
alternative  sentence  must  strictly  conform  to  the  powers  con- 
ferred by  the  statute.^"  In  an  action  by  a  city  to  recover  a 
fine  for  the  violation  of  a  smoke  ordinance,  it  is  proper  to 
permit  the  jury  to  determine  the  fine  under  section  1182.*^ 

I.  Action  on  recognizance. 

1.  Civil  Practice  Act,  §  1184.    Forfeiture  of  and  action  on  recognizance. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of  the  court  direct- 
ing the  prosecution  of  the  recognizance  is  a  sufficient  forfeiture  thereof.  Where 
a  recognizance  to  the  people  ia  forfeited,  it  is  not  necessary  in  an  action  to 
recover  the  penalty  thereof  to  allege  or  prove  any  damages  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to  judgment  therein, 
they  must  have  judgment  absolute  for  the  penalty  of  the  recognizance. 

2.  County  Law,  §  201.    General  duties. 

1.  Every  district  attorney  shall,  on  or  before  the  first  Tuesday  in  October, 
annually  file  in  the  office  of  the  county  treasurer  a  written  account  verified 
by  his  oath  to  be  true,  of  all  moneys  received  hy  him  by  virtue  of  his  office 
during  the  preceding  year;  and  shall,  at  the  same  time,  pay  over  any  balances 
thereof  to  the  cotmty  treasurer.    If  he  shall  refuse  or  neglect  to  account  for 

38.  People  v.  O'Neil,  28  St.  Eep.  37,  40.  Merkee  v.  Rochester,  13  Hun, 
8  N.  T.  Supp.  123.  157. 

39.  Lammond  v.  Voland,  14  Hun,  41.  City  of  Buffalo  v.  Gteorge  P.  Bay 
263.  Mfg.  Co.,  124  N.  T.  Supp.  913. 
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and  pay  over  snch  moneys  as  so  required  of  Mm,  the  county  treasurer  shall 
prosecute  him  and  his  sureties  for  the  same,  in  the  name  of  and  for  the  benefit 
of  his  county. 

2.  Within  thirty  days  after  a  district  attorney  receives  or  collects  money 
upon  a  recognizance  or  for  a  penalty  or  forfeiture,  belonging  to  the  county, 
he  must  pay  it  to  the  county  treasurer  of  his  county,  deducting  only  his  neces- 
sary disbursements;  except  that,  where  he  does  not  receive,  as  his  conipensation, 
a  salary  fixed  pursuant  to  law,  the  county  court  may,  by  an  order  entered  in  its 
minutes,  allow  him  to  retain  also  a  sum,  specified  in  the  order,  for  his  reason- 
able costs  and  expenses,  and  a  reasonable  counsel  fee. 

3.  Each  district  attorney  must  render  to  the  first  term  of  the  county  court 
of  his  county,  held  in  each  calendar  year,  a  written  account,  verified  by  his 
affidavit,  of  all  actions  brought  by  him  upon  recognizances,  or  for  penalties  or 
forfeitures  belonging  to  the  county,  or  to  the  state;  of  all  his  proceedings 
therein;  of  all  judgments  recovered  by  him  therein;  and  of  all  money,  collected 
by  him  from  any  person,  belonging  to  the  county  or  to  the  state.  This  sub- 
division applies  to  a  district  attorney  who  has  gone  out  of  office,  during  the 
preceding  calendar  year. 

4.  Where  a  recognizance  to  the  people  is  forfeited,  the  district  attorney  of 
the  county  in  which  it  was  taken,  must,  unless  the  court  otherwise  directs, 
forthwith  bring  an  action  to   recover  the  penalty  thereof. 

5.  Subdivisions  two,  three  and  four  of  this  section  shall  also  apply  to  tiie 
county  of  New  York. 

(See  B.,  C.  &  G.  Consol.  L.,  2d  Ed.,  p.  1530.) 

3.  Wlien  recognizance  forfeited. 

A  party  bound  to  appear  and  answer  forfeits  his  recogniz- 
ance if  he  departs  without  leave,**  or  if,  after  appearing,  he 
departs  without  leave,*'  or  if  he  departs  before  the  conclusion 
of  the  trial,**  or  even  if  he  is  corporally  present,  he  fails  to 
answer  when  called.*^ 

Where  a  recognizance  is  conditioned  for  the  defendant's 
appearance  on  a  day  certain,  "and  from  time  to  time  as  di- 
rected by  the  justice,"  and  the  proceedings  are  adjourned  at 
a  time  when  the  defendant  is  not  present,  there  cannot  be  a 
forfeiture  of  the  recognizance  at  a  subsequent  adjourned  day.** 

The  recovery  on  a  recognizance  for  the  appearance  of  a 
defendant  to  answer  an  indictment  should  be  limited  by  the 
penalty,  and  interest  from  the  date  of  the  forfeiture  should 
not  be  allowed.*'' 

42.  People  v.  Stager,  10  Wend.  431.  Wend.  252. 

43.  People  v.  Yayne,  27  Barb.  58,  or         44.  People  v.  McCoy,  39  Barb.  73. 
if  called,  he  fails  to  appear  at  any  time         46.  People  v.  Wilgus,  5  Den.  58. 
during  the  trial.     People  v.  Petry,  2  46.  People  v.  Scott,  67  N.  T.  585. 
Hilt,    523 ;    People    v.    Blankman,    17  47.  People  v.  Parisi,  317  N.  Y.  34. 
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The  courts  have  jurisdiction  to  remit  a  forfeited  recogniz- 
ance in  whole  or  in  part,  upon  such  terms  as  appear  just  and 
reasonable.  To  entitle  the  bail  to  a  remission  of  the  forfeiture, 
it  must  appear  that  he  in  no  way  connived  at  the  escape  of 
the  party  indicted.^  An  application  to  remit  a  forfeiture  will 
not  be  entertained  while  the  accused  is  a  fugitive  from  jus- 
tice/' And  the  forfeiture  wiU  not  be  remitted  on  the  ground 
of  a  verbal  agreement  by  the  district  attorney  to  postpone  the 
case  or  give  notice/"  The  recognizance  will  not  be  discharged 
on  giving  new  bail  till  there  has  been  a  trial,  but  proceedings 
on  the  forfeiture  may  be  stayed.^^ 

An  action  on  a  recognizance  may  be  brought  in  any  court 
having  jurisdiction  of  the  parties.^^  It  need  not  be  alleged 
that  the  cognizance  was  filed,^  but  it  must  have  been  filed,  in 
fact."  In  an  action  on  a  recognizance  given  for  the  support 
of  a  bastard,  it  is  not  necessary  to  assign  breaches.^  In  an 
action  on  a  recognizance  given  by  the  putative  father  of  a 
bastard,  the  verdict  and  judgment  are  for  the  penalty .^^  In  a 
declaration  on  a  recognizance  for  appearance,  it  is  not  neces- 
sary to  show  that  there  was  a  probable  cause  for  believing  the 
accused  guilty  of  the  charge  preferred,  nor  that  the  magis- 
trate made  any  adjudication  in  the  matter.^'' 

It  is  a  good  defense  to  an  action  on  a  recognizance  that  the 
arrest  of  the  principal  was  illegal.^  The  inability  of  the  prin- 
cipal to  appear,  by  reason  of  the  act  of  Grod,  is  a  good  de- 
fense.^' It  is  a  valid  excuse  for  non-appearance  of  the  prin- 
cipal that  he  was  eidisted  as  a  soldier  in  the  armies  of  the 
United  States,  and  prevented  from  appearing  by  order  of 
his  superiors.*" 

48.  People  ex  rel.  v.  Petry,  Z  Hilt.      People  v.  Van  Eps,  4  Wend.  387. 
523.  53.  People  v.  Huggins,  10  Wend.  464. 

If  the  principal  dies,  go  that   sur-  64.  People  v.  Shaver,  4  Park.  45. 

sender  cannot  be  made,  judgment  will  55.  People  v.  Corbett,  8  Wend.  530: 

be  vacated,  People  v.  Wissig,  7  Daly,  People  v.  Tilton,  13  Wend.  597. 
23;  so  if  the  principal  surrenders  and  56.  People  v.  Relyea,  16  Johns.  155; 

is  convicted,  but  costs  must  be  paid.  People  v.  Tilton,  13  Wend.  597. 
People  V.  Deery,  6  Daly,  493.  57.  Chamberlain  v.  People,  2  N".  Y. 

49.  People  v.  Fields,  6  Daly,  410.  82,  overruling  People  v.  Young,  7  Hill, 

50.  People  v.  Haggerty,  5  Daly,  232.  440;  People  v.  Koeber,  7  Hill,  43. 

51.  People   V.   Coman,   5   Daly,   527,  58.  People  v.  Shaver,  4  Park.  45. 
appeal  dismissed,  63  N.  Y.  611.  59.  People  v.  Tubbs,  37  N.  Y.  586. 

52.  People  v.  Allen,  2  How.  Pr.  34;  60.  People  v.  Cook,  30  How.  Pr.  110: 
People    V.     Blackman,     1     Den.     632;  People  v.  Cushney,  44  Barb.  118. 
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A  recognizance,  wherein  it  is  agreed  that,  on  default,  a  sum- 
mary judgment  may  be  entered,  is  constitutional,  and  a  judg- 
ment may  be  entered  by  filing  the  recognizance  with  the  county 
clerk,  with  a  copy  of  the  order  declaring  it  forfeited.®* 


PENDENCY  OP  ACTION,  NOTICE  OF. 

See  Eeal  Peopeety,  Peovisions  Eelating  to. 

ei.  People  V.  Quigg,  59  N.  T.  83. 


PEOPLE,  ACTIONS  IN  BEHALF  OF.* 

ASTICLE  I. 
Action  Agaiast  Usurper  of  0£Sce  or  Franchise. 

A.  Civil  Practice  Act,  §  1208.     Action  by  attorney-general  against  usurper  of 

office  or  franchise. 

B.  Bemedy  as  substitute  for  guo  warranto. 

C.  Nature. of  action. 

D.  Exclusiveness  of  remedy. 

E.  When  remedy  available. 
P.     Usurper  of  franchise. 

G.    Ihity  of  attorney-general. 

1.  In  general. 

2.  Discretion   of  attorney-general. 

3.  Form  of  notice  of  application  and  petition  to  attomey-generaL 
H.    Action   against   two    or   more   claimants. 

1.  Civil  Practice  Act,  §  1209.    One  action  against  several  persona. 

2.  Claimants  as  parties. 
I.     Forfeiture  of  public  office. 

1.  Civil  Practice  Act,  §  1210.    Action  by  attorney-general  for  forfeiture 

of  public  office. 

2.  Taking  oath  of  office. 

H.     Proceedings  Vfhen  complaint  names  rightful  incumbent. 

1.  Civil   Practice  Act,    §  1211.     Proceedings   in   action   for   usurpation 

when   complaint  names  rightful  incumbent. 

2.  Civil  Practice  Act,  §  1212.    Order  of  arrest  in  action  for  usurpation. 
K.     Injunction. 

L.     Pleadings. 

1.  Complaint. 

2.  Answer. 

3.  Form  of  complaint. 
M.    Evidence. 

1.  Burden  of  proof. 

2.  Evidence   of  elections. 
N.     Pinal  judgment. 

1.  Civil  Practice  Act,  5  1213.    Assumption  of  office  by  person  entitled; 

delivery  of  books  and  papers. 

2.  Civil  Practice  Act,  §  1214.    Action  for  damages  for  usurpation  of 

office. 

*  For  a  further  discussion  of  the  matters  referred  to  in  this  Chapter,  see 
B.,  C.  &  G.  Consolidated  Laws.  As  to  an  action  by  the  People  to  recover  a 
penalty  or  forfeiture,  see  the  chapter,  Penalty  or  Forfeiture.  As  to  an  action  by 
the  Attorney-General  to  annul  a  corporation,  see  the  Chapter  on  Corporations, 
Vol.  1,  page  793. 
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3.  Civil   Practice  Act,   $  1215.    Final  judgment  in  action  for  usurp- 

ing office  or  franchise. 

4.  Civil  Practice  Act,  }   1216.     Fine  in  action  for  usurping  ofQoe  or 

franchise. 

5.  Contents  of  judgment.  , 

6.  Delivery  of  books  and  papers. 

7.  Pine. 

8.  Damages. 

9.  Liability  of  municipality. 

10.  Effect  of  judgment 

11.  Form  of  judgment. 

O.    Unlawful  exercise  of  corporate  rights. 

1.  Civil  Practice  Act,  §  1217.    Action  by  attorney-general  for  unlawful 

exercise  of  corporate  rights. 

2.  Civil    Practice    Act,    §.  1218.       Injunction    in    action   by    attorney- 

general  for  unlawful  exercise  of  corporate  rights. 

3.  Civil  Practice   Act,    J   1219.     Immunity  of   witnesses  in   action  by 

attorney-general  for  unlawful  exercise  of  corporate  rights. 

4.  Forfeiture. 

5.  Injunction. 
P.     Jury  trial. 

1.  Civil  Practice  Act,  §  1221.    Action  triable  by  jury. 

2.  Eight  to  jury  trial. 
Q.     Place  of  trial. 

B.     Costs. 

1.  Civil  Practice  Act,   S  1220.    Costs  agsdnst  corporation  or  usurpers 

of  franchise  of  corporaQon. 

2.  Costs  in  action  to  determine  title  to  ofSce. 
S.    Appeals. 

ARTICLE  n. 
Action  to  Vacate  Letters  Patent. 

A.  Public  Lands  Law,  §  138.'    When    attorney-general    may   maintain    action. 

B.  Public  Lands  Law,  }  139.     Action   triable  by  jury. 

C.  Public  Lands  Law,  }  139a.    Judgment-roll  and  effect  of  judgment 

D.  Public  Lands  Law,  §>  139-b.     Transcript  to   be  filed  in  each  county  where 

real    property   is   situated. 
K.     When  action  maintainable. 

ASTICLE  m. 
Action  for  Spoliation  or  Misappropriation  of  Public  Property. 

A.  Civil   Practice  Act,    S  1222.     Action   by  people  in  state   courts  for  illegal 

receipt  or  disposition  of  public  funds  or  other  property. 

B.  Civil  Practice  Act,  5  122i3.     Stay  of  other  domestic  actions;  parties  thereto 

to  be  brought  in. 

C.  Civil   Practice  Act,   5  1224.    Actions  in  foreign  courts. 

D.  Civil  Practice  Act,  8  1225.    Cause  of  action  vests  in  people  on  commence- 

ment of  action. 

E.  Civil   Practice   Act,    §  1226.    Limitation   of   action. 
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F.  Civil  Practice  Act,  §  1227.     Ultimate  disposition  of  proceeds  of  action  in 

courts  of  the  state. 

G.  Civil   Practice   Act,    f    1228.     Application   for    custody    or    disposition    of 

proceeds  of  action. 
H.     Civil  Practice  Act,  §  12Z9.     Attorney-general  must  bring  action. 
I.      History  of  action. 
J.     Eight  of  action. 

ARTICLE  IV. 
Action  to  Recover  Property  Escheated  or  Forfeited  for  Treason. 

A.  Public  Lands  Law,  5  139-c.       Action     for    real     property,     escheated     or 

forfeited. 

B.  Public  Lands  Law,  §  139-d.       Notice  to  be  published  before  trial  or  judg- 

ment. 

C.  Public  Lands  Law,  §  139-e.     When  unknown  claimants  may  be  made  defend- 

ants. 

D.  Public  Lands  Law,  §  139-f.     Effect   of   judgment   against   unknown   claim- 

ants. 

E.  Public  Lands  Law,  §  139-g.    Attorney-general  to  report  recoveries  to  com- 

missioners of  land  office. 

F.  Civil  Practice  Act,  |  1183.     Action  to  recover  personal  property  forfeited 

for  treason. 

G.  Application  of  sections. 

ARTICLE  V. 
General  Provisions  as  to  Actions  in  Behalf  of  People. 

A.  Civil  Practice   Act,  §  155.     Security  for   the  people. 

B.  Civil  Practice  Act,  §  1202.    Actions  in  behalf  of  people  to  be  brought  in 

the  name  of  the  people. 

C.  Civil    Practice    Act,    §    1203.     Complaint    and    title    of    action   must    show 

relator. 

D.  Civil  Practice  Act,  §  1204.     Joinder  of  causes  of  action  in  favor  of  people 

against  same  person. 

E.  Civil  Practice  Act,  §  1205.     Consolidation   of   actions   in  behalf   of   people 

against  several  defendants. 

F.  Civil  Practice  Act,  §  1206.     Proceedings    in    action   brought    in    behalf    of 

people. 

G.  Civil  Practice  Act,  S  1207.     Judgment  or  order  against  the  people  in  action 

special  proceeding  brought  in  their  behalf. 
H.     Joinder  of  relator. 

AETICtE  I. 
ACTION  AGAINST  USURPER  OF   OFFICE   OR  FRANCHISE. 

A,  Civil  Practice  Act,  §  1208.     Action  by  attorney-general  against 
nsnrper  of  office  or  franchise. 

The  attorney-general  may  maintain  an  action,  upon  his  own  information  or 
upon  the  complaint  of  a  private  person,  against  a  person  who  usurps,  intrudes 
into  or  unlawfully  holds  or  exercises  within  the  state  a  franchise  or  a  public 
office,  civil  or  military,  or  an  office  in  a  domestic  corporation. 
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B.  Bemedy  as  substitute  for  quo  warrauto. 

The  remedy  of  an  action  in  the  name  of  the  People  under 
Article  75  of  the  Civil  Practice  Act  is  a  substitute  for  the 
ancient  writ  of  quo  warranto  which  would  lie  in  every  case 
where  a  franchise  was  unlawfully  asserted  and  used.  It  was 
incorporated  in  the  Code  of  Civil  Procedure  upon  the  aboli- 
tion of  the  former  writ  of  quo  warranto  to  serve  in  the  place 
and  stead  of  that  writ.^  The  writ  of  quo  warranto  was 
abolished  by  section  19S3  of  the  Code  of  Civil  Procedure,  and 
is  not  revived  by  the  Civil  Practice  Act.^ 

From  the  earliest  times  the  legal  remedy  for  trying  the  title 
to  an  ofl&ce  was  by  writ  of  quo  warranto.  In  Blackstone's 
Commentaries  it  is  said  that  ' '  the  writ  of  quo  warranto  was 
an  ancient  writ  to  try  the  right  to  one  holding  a  public  office." 
The  writ  of  quo  warranto  was  very  broad  in  its  original  scope. 
It  was  a  writ  maintainable  in  the  name  of  the  King  against 
any  person  who  claimed  or  usurped  any  office,  franchise  or 
liberty,  to  inquire  by  what  authority  he  made  his  claim,  and 
to  determine  his  right.'  The  foundation  of  the  writ  was  to 
give  a  common  law  right  of  determination  in  every  case  where 
a  franchise  was  unlawfully  asserted  and  used.* 

C.  Nature  of  action. 

The  remedy  as  given  by  the  statute  is  a  civil  action,  and 
the  parties  stand  in  the  same  relation  as  in  civil  actions.^  The 
object  of  the  statute  is  to  provide  a  speedy  and  effective  mode 
of  determining  the  claims  of  persons  to  exercise  the  duties 
of  an  office  within  this  State,  and  that  involves  the  determina- 
tion of  the  existence  of  a  particular  office.^  An  office  is  not 
the  property  of  an  individual,  but  of  the  people.  They  have 
an  interest  in  the  exercise  of  its  functions,  and  no  court  should, 
without  giving  them  an  opportunity  to  be  heard,  undertake  to 
decide  what  individual  should  possess  its  emoluments  and 
discharge  its  duties.'' 

1.  People  V.  Loew,  19  Mise.  248,  4'       N.  Y.  Supp.  42. 

N.  T.  Supp.  42;  People  ex  rel.  Haze  5. -People  v.  Cook,  8  N.  Y.  71;  People 

V.  Hall,  80  N.  Y.  117.  v.  Clute,  52  N.  Y.   576. 

2.  Civil  Practice  Act,  §.  1571.  6.  People  v.  Carpenter,  34  N.  Y.  86. 
8.  People  V.  Loew,  19  Misc.  248,  44  7.  MorriB  v.   Whelan,   64   How.   Pr. 

N.  Y.  Supp.  42.  109. 

4.  People  V.  Loew,  19  Misc.  248,  44 
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D.  EzclusiTeness  of  remedy. 

An  action  in  the  nature  of  quo  warranto,  as  is  the  action 
under  Article  75  of  the  Civil  Practice  Act,  is  the  exclusive 
remedy  to  determine  the  title  to  a  public  office.*  The  title  to 
the  office  cannot  be  attacked  collaterally.'  Mandamus  is  not 
the  remedy  to  determine  the  title  to  an  office.^"  Nor  can  the 
question  of  title  to  an  office  be  tried  in  a  certiorari  proceed- 
ing," nor  in  a  suit  calling  on  the  contesting  claimants  to  inter- 
plead as  to  their  right  to  the  salary."  A  taxpayer's  action  is 
not  an  appropriate  remedy  for  the  purpose."  An  action  in 
equity  will  not  lie  to  determine  the  title  to  the  office,"  thoug'h 
in  a  proper  case  an  action  can  be  maintained  in  equity  to  re- 
strain a  claimant  from  interfering  with  one  in  possession  of 
the  office  until  a  determination  of  an  action  under  this  article.^^ 


8.  Greene  v.  Knox,  175  N.  Y.  433; 
People  ex  rel.  Baldwin  v.  McAdoo, 
110  App.  Div.  432,  96  N.  Y.  Supp.  362, 
appeal  dismisaed,  190  N.  Y.  530;  Mat- 
ter of  Carp,  179  App.  Div.  387,  166  N. 
Y.  Supp.  243,  aflf'd,  321  N.  Y.  643; 
People  ex  rel.  Bryner  v.  Scannell,  23 
Mise.  298,  49  N.  Y.  Supp.  1096;  Matter 
of  Hardy,  17  Misc.  667,  41  Supp.  469; 
Hudson  E.  E.  E.  Co.  v.  Hay,  14  Abb. 
Pr.  (N.  S.)  191;  JeweU  v.  Mohr,  136 
N.  Y.  Supp.  273;  People  v.  Ferris,  16 
Hun,  219,  aff'd,   76  N.  Y.   326. 

Religiovs  corporation. — The  title  of 
rival  claimants  to  the  office  of  trustee 
of  a  religious  corporation  cannot  be  de- 
termined in  an  equitable  action  brought 
by  one  claimant  or  set  of  claimants 
against  another  claimant  or  set  of 
elaimants;  the  remedy  is  by  an  action 
brought  by  the  attorney-general  in  the 
name  of  the  people.  Eels  v.  Ehode,  6 
Civ.  Pro.  E.  406,  citing  Hartt  v.  Har- 
vey, 32  Barb.  55,  and  North  Baptist 
Church  v.  Parker,  36  Barb.  171. 

Where  a  police  officer  is  promoted 
to  a  police  captaincy  in  the  city  of  New 
York,  his  right  to  the  office  and  to  the 
salary  incident  thereto  may  be  con- 
tested only  by  an  action  in  the  nature 
of  quo  warranto.  People  ex  rel.  Doevy 
T.  Ogden,  41  Misc.  246,  84  N.  Y.  Supp. 


73,  affirmed  without  opinion,  87  App. 
Div.  631,  84  N.  Y.  Supp.  1140. 

Insurance. — ^Policy-holders  are  en- 
titled to  contest  the  validity  of  an 
election  in  a  proceeding  under  §  27  of 
the  General  Corporation  Law,  and  an 
action  by  the  attorney-general  under 
section  1208  of  the  Code  is  not  neces- 
sary. Matter  of  Empire  State  Supreme 
Lodge,  118  App.  Div.  616,  103  N.  Y. 
Supp.   465. 

3.  Matter  of  Carp,  179  App.  Div. 
387,  166  N.  Y.  Supp.  243,  aff'd,  221  N. 
Y.  643;  People  ex  rel.  Mauiee  v.  Powell, 
201  N.  Y.  194. 

10.  People  ex  rel.  Nichol  v.  The  New 
York  Infant  Asylum,  122  N.  Y.  190, 
33  St.  Eep.  2.96;  People  ex  rel.  Mc- 
Laughlin V.  Commissioners,  174  N.  Y. 
450;  People  ex  rel.  Thompson  v.  Hins- 
dale, 43  Misc.  182,  88  N.  Y.  Supp.  206. 
And  see  Mandamus,  Volume  2,  page 
1877. 

11.  People  V.  Walter,  68  N.  Y.  403. 

12.  Buffalo  V.  Maekey,  15  Hun,  204. 

13.  Greene  v.  Knox,  175  N.  Y.  432. 

14.  Lewis  V.  Oliver,  4  Abb.  Pr.  121 
Mayor  v.  Conover,  6  Abb.  Pr.  171 
Palmer  v.  Foley,  45  How.  Pr.  110 
Jewell  V.  Mohr,  136  N.  Y.  Supp.  373. 

15.  Jewell  V.  Mohr,  136  N.  Y.  Supp. 
273. 
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I 

A  court  of  inquiry  has  no  inherent  power  to  try  the  dis- 
puted title  to  corporate  office  and  to  enjoin  one  in  possession 
from  the  exercise  of  its  functions  at  the  suit  of  a  lawful  claim- 
ant, hut  where  the  particular  case  presents  other  features  call- 
ing for  relief  which  are  of  equitahle  cognizance,  and  the  trial 
of  a  disputed  title  to  corporate  office  is  only  incidental  thereto, 
the  court  may  inquire  into  the  legality  thereof  and  grant  re- 
lief, hut  its  judgment  cannot  go  to  the  extent  of  ousting  a 
de  facto  officer,  nor  will  it  he  permitted  to  have  that  effect.^" 
Where  the  title  to  an  office  is  involved,  equity  wUl  not  restrain 
the  incumhent  from  exercising  the  duties  of  such  office."  The 
right  to  a  public  office  in  possession  of  a  person  claiming  under 
color  of  an  election  cannot  he  contested  by  the  attempt  of  an- 
other person  claiming  title  to  exercise  its  functions.  The  title 
to  an  office  can  only  be  tried  by  a  direct  action  brought  for  that 
purpose.  A  public  corporation  may  maintain  an  injunction 
against  a  person  claiming  to  be  lawfully  an  officer  of  such  cor- 
poration from  assuming  to  act  as  such  where  the  office  is  in 
the  actual  possession  of  another." 

The  validity  of  an  appointment  to  office  cannot  be  deter- 
mined on  an  application  to  enforce  the  delivering  of  the  books 
and  papers  belonging  to  the  office." 

"Where  a  claim  was  presented  to  a  board  of  town  auditors 
for  services  alleged  to  have  been  rendered  by  the  claimant,  as 
deputy  sheriff,  who  makes  out  a  prima  fade  case  of  his  de 
jure  title  to  that  office,  the  board  cannot  upon  such  proof  and 
in  a  summary  manner  determine  that  he  is  not  entitled  to  the 
office.^ 

The  Seneca  Nation  of  Indians  may  N.  Y.  Supp.  401. 

maintain  an  action  for  on  injunction  16.  Ciancimino  v.  Man,  48  St.  Rep. 

against  one  who  threatens  to  interfere  697,  1  Misc.  121. 

with  the  discharge  of  the  dnties  of  the  17.  Breslin  v.  Quinn,  2  N.  Y.  Sapp. 

office  of  president  by  one  who  is  de  577. 

faoto  president   and   discharging  such  18.  Seneca    Nation    of    Indians    ▼. 

duties,  but  whose  right  to  the  office  is  John,  27   Abb.   N.  C.   253,   16  N.  Y. 

disputed  by  defendant,  until  the  title  Supp.  40. 

to  the  office  can  be  legally  tested  in  an  19.  People  v.  Allen,  51  How.  Pr.  97. 

action  brought  under  section  1308  of  the  20.  People  ex  rel.  And'nis  v.  Board 

Oivil  Practice  Act.     Seneca  Nation  of  of  Town  Auditors,  33  App.  Div.  277, 

Indians  v.   Jimeson,  62  Misc.  91,  114  53  N.  Y.  Supp.  739. 
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£.  When  remedy  available. 

The  action  lies  against  persons  w'ho  intrude  into  the  office 
of  directors  of  a  corporation,  or  an  office  created  for  the  gov- 
ernment of  a  corporation,  or  against  persons  who  usurp  the 
right  to  be  a  corporation.^^  It  may  be  brought  against  per- 
sons who  hold  over  their  term  of  office  as  trustees  of  a  vil- 
lage, by  reason  of  their  own  neglect  to  give  notice  of  an  elec- 
tion, by  means  of  which  new  trustees  were  to  be  chosen;''^ 
against  an  individual  intruding  into  the  office  of  sheriff  in 
consequence  of  an  unlawful  decision  of  a  board  of  county 
canvassers  in  his  favor  ;^  against  one  who,  unauthorized,  has 
usurped  the  office  of  alderman  of  a  municipal  corporation;^* 
to  try  the  title  to  a  military  office,^  or  against  one  claiming  to 
exercise  the  office  of  supervisor.^  It  is  the  proper  remedy  to 
oust  a  county  judge  alleged  to  have  obtained  his  office  by  a 
promise  to  serve  for  less  than  the  legal  salary.^'  Qim)  war- 
ranto will  lie  where  the  party  proceeded  against  is  a  de  facto 
or  de  jure  officer  in  possession  of  the  office,  and  the  facts  are 
disputed.^^ 

A  remedy  by  action  in  the  nature  of  a  writ  of  qiio  warranto 
is  expressly  given  by  statute  in  the  case  of  intrusion  in  public 
office,  and  may  be  prosecuted  against  any  one  who  usurps, 
intrudes  into  or  unlawfully  holds  or  exercises  within  the  State 
any  franchise  or  public  office,  civil  or  military.  It  is  just  as 
applicable  to  the  case  of  a  person  who  claims  to  fill  a  vacancy 
which  the  law  deems  non-existent,  as  it  is  to  a  case  of  rival 
claimants  for  an  office  where  there  is  admittedly  a  vacancy  to 
be  fiUed.» 

But  the  action  does  not  lie  against  the  secretary  and  treas- 
urer of  a  railroad  company  holding  his  office  as  a  mere  servant 
thereof  and  at  the  will  of  the  directors.^  It  will  not  lie  where 
an  alderman  was  elected  to  Congress  and  it  was  claimed  his 
office  was  thereby  vacated  under  the  city  charter .^^    Quo  war- 

21.  People  V.   Timbits,   4  Cow.   358.  29.  People    ex    rel.    Requa    v.    Neu- 

22.  People  v.  Bartlett,  6  Wend.  433.  brand,  33  App.  Div.  49,  52  N.  Y.  Supp. 

23.  People  v.  Van  Slyck,  4  Oow.  397.  380. 

24.  Lewis  v.  Oliver,  4  Abb.  Pr.  121.  30.  People  v.  Hill,  1  Lans.  103. 

25.  People  v.  Sampson,  25  Barb.  354.  31.  People    v.    Common    Council,    77 

26.  People  v.  Carpenter,  34  N.  Y.  86.  N.  Y.  503. 

27.  People  v.  Thornton,  35  Hun,  456.  Where,    under    a    city    charter,    the 

28.  People  V.  Common  Council,  77  N.  board  of  supervisors  is  made  judge  of 
Y.   503.  qualifications  of  its  own  ofSeers,  see  Mc- 
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ranto  is  not  the  proper  remedy  to  enforce  delivery  of  books 
and  papers  from  a  public  ofl&cer  whose  successor  has  been 
chosen  and  qualified.^^ 

A  claimant  to  a  municipal  office  cannot  maintain  an  action 
in  his  own  name  when  it  does  not  appear  that  any  person 
claims  the  office  in  hostility  to  him,  or  that  there  has  been  any 
interference  by  defendant  with  his  rights.^*  The  action  will 
not  lie  on  the  relation  of  a  person  claiming  title  to  the  office  of 
trustee  of  a  school  district  when  the  question  has  been  decided 
adversely  to  relator  by  the  superintendent  of  public  instruc- 
tion.^* Where  the  people,  through  their  constitutional  agent, 
ratify  and  recognize  the  title  of  a  citizen  to  an  office,  it  is  not 
competent  for  them  to  question  it  by  quo  warranto,  and  the 
Legislature  may  ratify  a  title.^  Nor  does  the  action  lie  before 
commencement  of  the  term  of  office.  The  court  can  only  give 
judgment  of  ouster,  and  this  can  only  be  done  when  an  existing 
usurpation  can  be  shown.'* 

F.  XTsnrper  of  franchise. 

Section  1208  has  been  said  to  relate  to  corporations  but  not 
to  unincorporated  associations.^'  The  statute  applies  to  a  case 
where  a  number  of  individuals  claim  to  exercise  a  franchise 
which  is  a  subject  of  gift,  withholding  or  sufferance  by  the 
State.^  It  has  been  held  that  an  action  may  be  brought  under 
this  section  to  declare  the  forfeiture  of  a  corporate  franchise, 
as  distinguished  from  a  corporate  dharter.^  But  it  has  been 
held  that  the  Attorney-General  cannot,  under  this  section 
maintain  an  action  in  the  name  of  the  People  against  a  gas 
company  seeking  to  have  it  adjudged  that,  certain  consents 

Veany  v.  The  Mayor,  80  N.  Y.  185;  and  36.  People  ex  lel.  v.  MeCuUough,  11 

People  V.   Hull,   80  N.  Y.   117,   as   to  Abb.  Pr.    (N.   S.)    139. 

right  to  bring  quo  warranto.  37.  Boston  B.  B.  Ass'n  v.  Brooklyn 

32.  Matter  of  Smith,  116  App.  Div.  B.   B.   Olub,   37   Misc.   521,   75   N.   Y. 
665,    101   N.    Y.   Supp.    992,   aff'g,   49  Supp.  1076. 

Misc.  567,  100  N.  Y.  Supp.  179,  aff'd,          38.  People  v.  Loew,  19  Misc.  248,  44 

188  N.  Y.  549.  N.  Y.  Supp.  42. 

33.  Demarest  v.  Wiokham,  €3  N.  Y.  39.  People  v.  Bleecker  Street  &  Ful- 
320.  ton  Perry  E.  B.  Co.,  67  Misc.  577,  124 

34.  People   v.   Collins,    34  How.   Pr.      N.  Y.  Supp.  782,  aff'd,  140  App.  Div. 
836.  611,  125  N.  Y.  Supp.  1045,  aff'd,  201 

35.  People  v.   Flannigan,  66   N.   Y.      N.  Y.  594. 
237. 
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and  grants  to  lay  and  maintain  pipes  in  the  streets  of  a  city 
given  by  the  municipal  authorities  having  expired  by  time 
limitation,  there  is  a  usurpation  of  the  franchise.** 

G.  Duty  of  attorney-general. 
1.  In  general. 

The  Attorney-General  may  commence  the  action  upon  his 
own  motion  and  upon  knowledge  or  information  possessed 
by  himself  without  waiting'  for  a  complaint  by  any  person." 
It  is  not  necessary  for  the  Attorney-General  to  obtain  leave 
of  the  court  to  bring  an  action  under  this  section.^ 

The  duty  imposed  on  the  Attorney-General  to  maintain  the 
action  is  an  official  one  pertaining  to  the  office  of  Attorney- 
General  and  not  to  the  person  who  at  any  time  happens  to  be 
the  incimibent  of  the  office.  It  is  a  duty  whidh  goes  with  the 
office  and  devolves  in  turn  upon  each  incimabent,  and  it  is 
contrary  to  the  theory  of  the  action  and  the  spirit  of  such 
statute  that  each  successive  Attorney-General  should  be  re- 
quired to  be  substituted  by  an  order  of  the  court  before  he  can 
proceed  in  such  action.*^ 

The  Attorney-General,  in  an  action  brought  in  the  name  of, 
and  on  behalf  of  the  people,  represents  the  whole  people  and 
a  public  interest,  and  not  mere  individuals  or  a  private  right.** 
It  has  been  held  that  he  has  no  power  to  employ  counsel  to 
represent  him  in  such  an  action,  so  as  to  charge  their  com- 
pensation against  the  State.*^ 

The  Attorney-General  has  no  right  under  this  provision  to 
prosecute  an  action  in  the  name  of  the  people  against  commis- 
sioners appointed  under  an  act  of  the  Legislature  to  prevent 
them  from  issuing  town  bonds,  nor  has  he  such  power  at  com- 
mon law.** 

40.  People  v.   Consolidated   Gaa  C5o.      N.  Y.  76. 

of  New  York,  130  App.  Div.  636,  115  45.  Attorney-General   v.    Continental 

N.  Y.  Supp.  393.  L.  Ins.  Co.,  88  N.  Y.  571;  People  v. 

41.  People   V.    McClellan,    119   App.  Metropolitan,  etc.,  Co.,  11  Abb.  N.  C. 
Div.  416,  104  N.  Y.  Supp.  447.  304;   People  ex  rel.   Gould  v.   Mutual 

42.  People  v.  B.  H.  T.  &  W.  B.  B.  ITnion  Tel.  Co.,  3  Oiv.  Pro.  (McCarthy) 
Co.,  27  Hun,  538.  395;    Matter    of    Attorney-General    v. 

43.  People  ex  rel.  Lardner  v.  Caraon,  North  American  L.  Ins.  Co.,  91  N.  Y. 
78  Hun,  544,  39  N.  Y.  Supp.  619.  57. 

44.  People  v.  Brooklyn,  etc.,  Co.,  89  46.  People  v.  Miner,  2  Lana.  396. 
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2.  Discretion  of  attorney-general. 

It  is  within  the  discretion  of  the  Attorney-General  to  decide 
whether  he  shall  maintain  the  action ;"  and  his  discretion  can- 
not he  reviewed  by  the  courts.^*  He  may  arbitrarily  withhold 
such  consent.^  A  decision  by  a  prior  incumbent  of  the  office 
that  the  action  should  not  be  brought  is  not  res  adjudicata  or 
binding  upon  his  successor.  When  the  Attorney-General  has 
served  a  summons  and  complaint  in  an  action  of  quo  warranto, 
the  questions  as  to  whether  the  action  was  barred  by  the  deci- 
sion of  his  predecessor  and  whether  service  should  be  set 
aside  should  be  raised  by  motion  and  not  by  answer  or  by 
plea  in  bar."* 

3.  Form  of  notice  of  application  and  petition  to  attorney-general. 

To  Messrs.  John  P.  Mickle,  Isaac  E.  Bain,  Charles  E.  Halstead, 
Wm.  H.  Tenbeoeck,  Ephraim  Q.  Palmer,  Henry  S.  Ambler  and 
Ira  S.  Johnson,  named  in  the  annexed  petition : 
Gentlemen. — The  attorney-general  of  the  State  of  New  York  has 
appointed  the  2d  day  of  March,  1888,  at  ten  o'clock  in  the  forenoon, 
as  the  time,  and  his  office  in  the  capitol,  in  the  city  of  Albany,  as  the 
place  where  he  will  hear  any  cause  you  may  have  to  show  why  the 
prayer  of  said  petition  should  not  he  granted,  and  this  notice  is  served 
on  you  by  his  direction. 
Dated  February  25,  1888. 

CHARLES  ROSBORO, 
LORENZO  J.  GOODRICH, 
WILLIAM  V.  REYNOLDS, 
MYRON  E.  CLARK, 
ALLEN  C.  PITCH. 

To  the  Attorney-General  of  the  State  of  New  York: 

The  petition  of  Charles  Rosboro,  Lorenzo  J.  Goodrich,  William  V. 
Reynolds,  Myron  E.  Clark  and  AUen  C.  Pitch  respectfully  shows, 
that  the  Columbia  County  Agricultural  Society  is  a  domestic  corpora- 
tion and  was  duly  organized  as  such  under  chapter  425  of  the  Laws 
of  the  State  of  New  York,  passed  April  13,  1855,  and  other  laws  of 
said  State  amendatory  thereof  or  supplementary  thereto ;  that  on  the 
2d  day  of  January,  1888,  an  election  of  officers  of  said  society  was 
duly  held  at  Barton  Hall  in  the  village  of  Chatham,  in  said  county, 
and  that  at  said  election  the  said  Charles  Rosboro  received  the 

47.  People   v.    McClellan,    118   App.  49.  Matter  of  Election,  etc.,  18  Miac. 
Div.  177,  103  N.  T.  Supp.  146,  aff'd,      391,  43  N.  Y.  Supp.  710. 

188   N.   Y.   618;   People  v.   Crosstown  50,  People  v.  McClelland,   118  App. 

E.  E.   Co.,   12  Hun,  476.  Div.  177,  103  N.  Y.  Supp.  146,  aff'd, 

48.  People   ex   rel.   v.    PaircMld,    8  188  N.  Y.  618. 
Hun,  334,  aff'd,  67  N.  Y.  334. 
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greatest  number  of  legal  votes  for  the  office  of  president  of  said 
society,  and  was  duly  elected  to  said  office;  the  said  Lorenzo  J. 
Goodrich  received  the  greatest  number  of  legal  votes  for  the  office 
of  vice-president  of  said  society,  and  was  duly  elected  to  said  office; 
the  said  William  V.  Reynolds  received  the  greatest  number  of  legal 
votes  for  the  office  of  secretary  of  said  society,  and  was  duly  elected 
to  said  office;  the  said  Myron  E.  Clark  received  the  greatest  number 
of  legal  votes  for  the  offi6e  of  treasurer  of  said  society,  and  was  duly 
elected  to  said  office;  Isaac  C.  Washburn  and  said  Allen  C.  Pitch 
received  the  greatest  number  of  legal  votes  for  the  offices  of  directors 
of  said  society,  and  were  duly  elected  to  said  offices;  that  John  P. 
Mickle,  on  or  about  the  3d  day  of  January,  1888,  intruded  into  and 
largely  usurped  the  office  of  president  of  said  society,  and  has  ever 
since,  to  a  large  extent,  withheld  the  same  from  the  said  Charles  Ros- 
boro;  that  Isaac  E.  Bain,  on  or  about  the  3d  day  of  January,  1888, 
intruded  into  and  largely  usurped  the  office  of  vice-president  of  said 
society,  and  has  ever  since,  to  a  large  extent,  withheld  the  same  from 
the  said  Lorenzo  J.  Goodrich;  that  Charles  E.  Halstead,  on  or  about 
the  3d  day  of  January,  1888,  intruded  into  and  largely  usurped  the 
office  of  secretary  of  said  society,  and  has  ever  since,  to  a  large  extent, 
withheld  the  same  from  the  said  WHLiam  V.  Reynolds;  that  WiUiam 
H.  Tenbroeek,  on  or  about  the  3d  day  of  January,  1888,  intruded  into 
and  largely  usurped  the  office  of  treasurer  of  said  society,  and  has 
ever  since,  to  a  large  extent,  withheld  the  same  from  the  said  Myron 
E.  Clark ;  that  Ephraim  G.  Palmer,  Henry  S.  Ambler  and  Ira  S.  John- 
son, on  or  about  the  3d  day  of  January,  1888,  intruded  into  and  largely 
usurped  the  offices  of  directors  of  said  society  and  have  even  since,  to 
a  large  extent,  withheld  the  same  from  the  said  Allen  C.  Fitch. 

Your  petitioners,  therefore,  pray  that  your  honor,  on  behalf  of  the 
State  of  New  York,  will  bring  an  action  in  the  Supreme  Court  against 
the  said  persons  so  intruding  into  and  usurping  said  offices,  for  the 
purpose  of  obtaining  the  judgment  of  said  court,  ousting  and  exclud- 
ing them  therefrom,  and  in  favor  of  your  petitioners,  and  as  part  of 
said  judgment  also  awarding  that  each  of  the  said  persons  so  intrud- 
ing and  usurping  pay  a  fine  not  exceeding  $2,000. 

And  your  petitioners  will  ever  pray,  etc. 

Dated  February  25,  1888. 

(Add  signatures  and  verification.) 

H.  Action  against  two  or  more  claimants. 

1.  Civil  Practice  Act,  §  1209.    One  action  against  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same  office  or  fran- 
chise, the  attorney-general  may  bring  the  action  against  all  to  determine  their 
respective  rights  thereto. 

2.  Claimants  as  parties. 

When  the  action  is  bronght  by  the  Attorney-General  upon 
a  complaint  or  information  made  by  a  claimant  to  the  office, 
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the  claimant  must  be  joined  as  relator  in  the  action.^^  The 
claimant  is  a  proper  if  not  a  necessary  party  plaintiff  in  such 
a  case;  and  the  statement  in  the  complaint,  "The  people  com- 
plaining on  the  relation  of,"  is  a  sufficient  allegation  that  the 
action  is  brought  on  the  relation  of  such  party .^^  And,  if  the 
Attorney-General  sues  of  his  own  motion  without  naming  a 
relator,  it  is  presumed  that  there  is  no  adverse  claimant  to 
the  office.^*  But  when  the  complaint  of  the  Attorney-General 
in  an  action  of  quo  warranto  alleges  that  the  defendant  is  not 
entitled  to  office  by  reason  of  an  illegal  canvass  of  votes  and 
that  another  person  is  entitled  to  the  office,  having  received 
the  majority  of  votes  actually  cast,  the  latter  person  is  a 
necessary  party  to  the  action,  for  the  judgment,  if  adverse  to 
the  defendant,  must  necessarily  determine  the  right  of  the 
other  claimant  to  the  office.  The  sections  of  the  statute  relat- 
ing to  the  action  require  that  rival  claimants'  to  an'bffice  should 
be  made  parties  to  the  action." 

An  action  may  be  brought  by  the  Attorney-General  against 
several  persons  consisting  of  the  different  classes,  each  claim- 
ing, by  virtue  of  separate  elections,  to  be  the  directors  of  a 
corporation,  for  the  purpose  of  trying  their  respective  rights 
to  such  office,  whether  either  of  such  elections  was  regular  or 
legal,  and  if  so,  which  one.^ 

I.  Forfeiture  of  public  office. 

1.  Civil  Practice  Act,  §  1210.    Action  by  attorney-general  for  forfeiture 

of  public  office. 

The  attorney-general  may  maintain  an  action,  upon  his  own  information 
or  upon  the  complaint  of  a  private  person,  against  a  public  officer,  civil  or 
military,  who  has  done  or  suffered  an  act  which  by  law  works  a  forfeiture 
of  his  office. 

2.  Taking  oath  of  office. 

An  action  to  declare  an  office  forfeited  proceeds  upon  the 
theory  that  the  defendant  being  lawfully  in  office,  by  omitting 
to  subscribe,  take  and  file  his  oath  of  office  as  the  law  directs, 
forfeited  his  lawful  right  to  continue  the  office.^^ 

51.  People    V.    McClellan,    119   App.      Div.  416,  104  N.  Y.  Supp.  447. 

Div.  416,  104  N.  Y.  Supp.  447.  54.  People    v.    McClellan,    119    App. 

52.  People  ex  rel.  v.  Devoise,  27  Hun,      Div.  416,  104  N.  Y.  Supp.  447. 

596.    See  also  People  ex  rel.  Crane  v.  55.  People  v.  A.  &  S.  E.  E.  Co.,  55 

Ryder,  12  N.  Y.   433.  Barb.    344. 

53.  People   v.    McClellan,    119   App.  56.  People  v.  Piatt,  46  Hun,  394. 
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H.  Proceedings  when  complaint  names '  rightful  incumbent. 

1.  Civil  Practice  Act,  §  1211.    Proceedings  in  action  for  usurpation 

vhen  complaint  names  righfnl  incumbent. 

In  an  action  for  usurping,  intruding  into,  unlawfully  holding  or  exercising 
an  office,  the  attorney-general  besides  stating  the  cause  of  action  in  the 
complaint,  may  set  forth  therein,  in  his  discretion,  the  name  of  the  person 
rightfully  entitled  to  the  ofSce  and  the  facts  showing  his  right  thereto.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant  and  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice 
requires. 

2.  Civil  Practice  Act,  §  1212.  Order  of  arrest  in  action  for  usurpation. 
If  the  complaint  in  an  action  by  the  attorney-general  for  usurping,  intrud- 
ing into,  unlawfully  holding  or  exercising  an  office,  sets  forth  the  name  of  the 
person  rightfully  entitled  to  the  office  and  the  facts  showing  his  right  thereto,  an 
order  to  arrest  the  defendant  may  be  granted  by  the  court,  or  a  judge  thereof,  upon 
proof  by  affidavit  that  the  defendant  by  means  of  his  usurpation  or  intrusion 
has  received  any  fees  or  emoluments  belonging  to  the  office.  The  provisions  of 
statute  or  rule  relating  to  orders  of  arrest  generally  apply  to  such  order  and 
the  proceedings  thereupon  and  subsequent  thereto. 

E.  Injunction. 

The  general  rule  seems  to  be  that  an  injunction  pendente 
lite  will  not  he  granted  when  the  action  is  between  two  rival 
claimants  to  the  office,^''  but  that  it  may  be  granted  when  the 
action  is  maintained  by  the  Attorney-General.''*  But  a  de- 
fendant should  not  be  restrained  from  exercising  all  his  func- 
tions during  the  pendency  of  an  action,  though  he  may  be  re- 
strained from  specific  acts.^  The  Supreme  Court  has  juris- 
diction to  restrain  those  claiming  to  be  the  trustees  of  a 
religious  corporation  in  an  action,  brought  by  those  in  pos- 
session, from  interfering  with  the  property,  etc.,  of  the  cor- 
poration,*" In  an  action  in  the  name  of  the  people,  to  remove 
a  person  from  office  in  a  corporation  into  which  it  is  alleged 
he  has  intruded,  and  for  damages,  an  injunction  is  not  proper.®^ 

67.  Morris  v.  Whelan,   64  How.  Pr.      55. 

109.  59.  People  ex  rel.  v.  Draper,  24  Barb. 

68.  Tappen  v.  Gray,  9  Paige,  507,  7      265. 

Hill,   2S9 ;    The   Mayor  v.   Conover,   5  60.  Eeis  v.  Ehode,  6  Civ.  Pro.  R.  408. 

Abb.  Pr.  171;  People  v.  Sampson,  25         61.  People  ex  rel.  v.  Conklin,  5  Hun, 
Barb.  354;  Hart  v.  Harvey,  32  Barb.      452. 
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L.  Pleadings. 

1.  Complaint. 

The  people  need  not  allege  the  defendant's  election  and  in- 
ability to  hold  an  office,  but  simply  that  he  has  intruded  into 
office  unlawfully,  and  call  upon  him  to  show  cause  by  what 
authority  it  is  held.^^  It  is  not  necessary  to  set  forth  in  the 
complaint  the  grounds  of  defect  in  defendant's  claim  to  office; 
it  is  enough  to  aver  that  he  unlawfully  exercises  the  office,  and 
to  call  upon  him  to  set  up  and  show  his  title,  if  he  has  any. 
Every  man  who  exercises  an  office  must  be  ready  to  show  his 
authority  whenever  the  people,  in  the  appropriate  manner, 
demand  to  know  it.^  But,  even  if  a  general  allegation  in  quo 
warranto  that  defendants  have  usurped  and  unlawfully  held 
office,  is  sufficient  standing  alone  to  state  a  cause  of  action, 
where  the  complaint  further  states  the  specific  facts  constitut- 
ing the  alleged  unlawful  holding,  and  these  are  insufficient 
to  state  a  cause  of  action,  the  entire  pleading  is  ittsufficient." 

A  complaint  which  alleges  that  the  relator  was,  by  the 
greatest  nxunber  of  votes,  elected  to  the  office,  need  not  con- 
tain a  statement  of  the  specific  facts  tending  to  prove  such 
allegations,  but  a  bill  of  particulars  may  be  ordered.  It  need 
not  be  averred  that  the  relator  possessed  the  requisite  quali- 
fications, nor  that  he  has  taken  the  oath,  or  given  a  bond; 
nor  need  the  number  of  votes  be  stated,  if  it  is  alleged  that 
the  relator  received  a  plurality.^ 

2.  Answer. 

It  is  no  answer  to  an  information  in  the  nature  of  a  quo 
warranto  that  the  aggrieved  parties  have  their  remedy  by 

62.  People  v.  Knox,  38  Hun,  236.  from  the  office,  and  pay  a  fine  to  the 

Complaint    stifScient. — In   an   action  State.     Held,  that  the  relief  claimed 

brought  by  the  attorney-general,  it  was  was  generally  consistent  with  the  facts 

alleged   that   defendant  had   intruded  stated,  and  that  the  court  had  power 

into  on  oflice  that  he  was  not  qualified  to  conform  the  judgment  to  the  facts 

to  fill,  by  reason  of  non-residence,  and  alleged.     People  v.  Piatt,  10  St.  Eep. 

that  he  had  omitted  to  take  the  oath  577. 

of  office  required  by  law  and  judgment  63.  People  v.  Piatt,  10  St.  Eep.  717. 

was   demanded   that   he   be   adjudged  64.  People  ex  rel.  Hart  v.  Goodrich. 

guilty  of  usurping  and  intruding  into  93  App.  Div.  445,  87  N.  T.  Supp.  114; 

the  office  and  unlawfully  holding  and  aff'd,  180  N.  Y.  522. 

exercising    its   jwwer    and    franchises,  65.  People  ex  rel.  v.  Nolan,  10  Abb. 

and   that  he  be  ousted  and   excluded  N.   C.   471. 
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private  action.^  But  it  is  a  sufficient  answer  in  a  quo  war- 
ranto against  a  corporation  for  usurping  certain  franchises 
to  say  that  such  franchises  were  granted  by  act  of  the  Legis- 
lature.*^ 

3.  Form  of  complaint. 

SUPREME  COURT— CouNTT  op  Columbia. 


The  People  of  iiie  State  of  New 
York,  on  the  Relation  op  Charles 

ROSBORO,     WiLLLiM      V.      REYNOLDS, 

Myron  E.    Clark  and   Ali,en   C. 
Fitch,  Plaintiffs, 

vs. 
John  P.  Mickle,  Charles  E.   Hal- 
stead,    Wn.LUM    H.    Tenbeoeck, 
Ephraim  G.  Palmer  and  Henry  S. 
Ambler. 


The  plaintiffs,  by  Charles  P.  Tabor,  the  attorney-general  of  the 
State  of  New  York,  upon  information  and  belief,  complain  and  allege : 

First.  That  the  Columbia  County  Agricultural  Society  is  a  domes- 
tie  corporation,  and  was  duly  organized  as  such  under  chapter  425  of 
the  Laws  of  the  State  of  New  York,  passed  April  13,  1855,  and  other 
laws  of  said  State  amendatory  thereof  and  supplementary  thereto. 

Second.  That  on  the  2d  day  of  January,  1888,  an  election  of  officers 
of  said  society  was  duly  held  at  Barton  Hall,  in  the  village  of  Chat- 
ham, in  the  county  of  Columbia,  and  that  at  said  election  the  said 
Charles  Rosboro  received  the  greatest  number  of  legal  votes  for  the 
office  of  president  of  said  society,  and  was  duly  elected  to  said  office; 
the  said  WiUiam  V.  Reynolds  received  the  greatest  number  of  legal 
votes  for  the  office  of  secretary  of  said  society,  and  was  duly  elected  to 
said  office ;  that  said  Myron  E.  Clark  received  the  greatest  number,  of 
legal  votes  for  the  office  of  treasurer  of  said  society,  and  was  duly 
elected  to  said  office;  Isaac  C.  Washburn  and  said  Allen  C.  Fitch 
received  the  greatest  number  of  legal  votes  for  the  office  of  directors 
of  said  society,  and  were  duly  elected  to  said  offices,  and  this  action 
is  brought  by  the  attorney-general  of  this  State  on  the  relation  of 
the  said  Charles  Rosboro,  William  V.  Reynolds,  Myron  E.  Clark  and 
Allen  C.  Fitch;  that  the  said  John  P.  Mickle  after  said  election,  and 
on  or  about  the  3d  day  of  January,  1888,  intruded  into  and  unlaw- 
fully exercised  within  this  State  the  office  of  president  of  said  society, 
and  has  ever  since  continued  so  to  do  in  violation  of  the  said  Charles 

66.  People  v.  Hillsdale,  etc.,  Co.,  23  67.  People  v.  Kensselaer,  etc.,  E.  Co., 

Wend.    254.  15  Wend.  113. 
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Rosboro's  rights;  that  the  said  Charles  E.  Halstead  after  said  elec- 
tion, and  on  or  about  the  3d  day  of  Jannary,  1888,  intruded  into  and 
unlawfully  exercised  within  this  State  the  office  of  secretary  of  said 
society,  and  has  ever  since  continued  so  to  do  in  violation  of  the  rights 
of  the  said  William  V.  Reynolds ;  that  the  said  William  H.  Tenbroeck 
after  said  election,  and  on  or  about  the  3d  day  of  January,  1888,  in- 
truded into  and  unlawfully  exercised  the  office  of  treasurer  of  said 
society,  and  has  ever  since  continued  so  to  do  in  violation  of  the  rights 
of  the  said  Myi-on  E.  Clark;  that  the  said  Ephraim  G.  Palmer  and 
Henry  S.  Ambler  after  said  election,  and  on  or  about  the  3d  day  of 
January,  1888,  intruded  into  and  unlawfully  exercised  the  office  of 
director  of  said  society  and  have  ever  since  continued  so  to  do  in  viola- 
tion of  the  rights  of  the  said  Allen  C.  Fitch. 

Wherefore  the  plaintiffs  demand  judgment  that  said  defendants 
are  not  and  neither  is  entitled  to  the  office  into  which  they  respec- 
tively intruded,  as  aforesaid,  and  which  they  respectively  exercised 
and  yet  exercise,  as  aforesaid,  and  that  they  be  respectively  ousted 
and  excluded  therefrom,  and  also  award  and  adjudge  the  costs  of 
this  action  against  the  defendants,  and  that  each  of  them  pay  to  the 
said  people  of  the  State  of  New  York  a  fine  of  $2,000 ;  that  the  said 
Charles  Rosboro,  William  V.  Reynolds,  Myron  E.  Clark  and  Allen  C. 
Fitch  is  each  entitled  to  and  be  put  in  possession  of  the  said  offices 
to  which  they  were  respectively  elected  as  aforesaid. 

CHARLES  F.  TABOR,  Attorney-General, 

Plaintiff's  Attorney. 
M,  Evidence. 

1.  Burden  of  proof. 

In  an  action  brought  by  and  in  the  name  of  the  people  of 
the  State  to  test  the  right  to  hold  a  public  office,  the  burden 
is  on  the  defendant  to  show  by  what  authority  or  warrant  he 
holds  or  claims  to  hold  the  office."*  In  an  action  by  the  Attor- 
ney-General in  the  name  of  the  people,  to  try  the  title  to  an 
office,  the  defendant  must  show,  before  he  can  have  judg- 
ment in  his  favor,  that  he  has  the  legal  title  to  the  office.  Pos- 
session is  not,  in  such  an  action,  evidence  of  his  right.  The 
burden  is  upon  him  of  showing  that  his  possession  is  a  legal 
and  rightful  one.  Where,  however,  the  action  is  brought  upon 
the  relation  of  one  claiming  the  office,  the  failure  of  the  de- 
fendant to  prove  his  title  does  not  establish  that  of  the  relator. 
Upon  that  issue  the  plaintiffs  have  the  affirmative,  and  the 
burden  is  upon  them  to  maintain  it.® 

68.  People  ex  rel.  Wogan  v.  Bafferty,  Y.    624. 

77  Mise.  358,  136  N.  T.  Supp.  4,  aff'd,  69.  People  v.  Thacher,  55  N.  T.  525; 

154  App.  Div.  767,  139  N.  Y.  Supp.  People  ex   rel.  v.   Utica  Ins.   Co.,    15 

572,  reversed  on  other  grounds,  208  N.  Johns.  357 ;  People  v.  Anthony,  6  Hun, 

Y.  451;  People  ex  rel.  v.  Periey,  80  N.  142. 

16 
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2.  Evidence  of  elections. 

The  certificate  of  county  canvassers  creates  a  presumption 
of  title  to  the  office,  but  the  presumption  may  be  rebutted  by 
evidence  showing  it  does  not  state  the  true  result.'"  The  cer- 
tificate and  returns  are  open  to  inquiry,  and  may  be  corrected 
or  set  aside  if  they  are  shown  to  be  erroneous.'^  And  the 
record  of  appointment  to  an  appointive  office  may  be  contra- 
dicted." 

A  voter's  intention  may  be  open  to  inquiry.'^  The  legal 
qualifications  of  voters  may  be  inquired  into  in  proceedings 
to  try  the  title  to  an  elective  office,  and  in  case  any  were  dis- 
qualified by  want  of  residence,  or  being  minors  or  aliens,  their 
votes  are  to  be  discarded  where  it  will  change  the  result  of 
the  election.  The  declarations  of  the  voter  himself,  though 
hearsay  evidence  of  such  qualification,  may  be  received  to 
establish  it.''* 

N.  Final  judgment. 

1.  Civil  Practice  Act,  §  1213.    Assumption  of  office  by  person  entitled; 

delivery  of  books  and  papers. 

Where  final  judgment  is  rendered  upon  the  right  and  in  favor  of  the  person 
alleged  in  the  complaint  to  be  entitled  to  an  office,  he  may  take  upon  himself 
the  execution  of  the  office,  after  taking  the  oath  of  office  and  giving  an  official 
bond,  as  prescribed  by  law.  He  must  demand  of  the  defendant  in  the  action, 
immediately  thereafter,  delivery  of  all  the  books  and  papers  in  'the  custody 
or  under  the  control  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  has  been  so  excluded.  If  the  defendant  refuses  or  neglects  to 
deliver  any  of  the  books  or  papers,  the  delivery  thereof  may  be  compelled  in 
the  manner  provided  by  section  eighty  of  the  public  officers  law. 

2.  Civil  Practice  Act,  §  1214.     Action  for  damages  for  usurpation  of 

office. 

Where  final  judgment  has  been  rendered  upon  the  right  and  in  favor  of  the 
person  alleged  in  the  complaint  to  be  entitled  to  an  office,  he  may  recover,  by 
action  against  the  defendant,  the  damages  which  he  has  sustained  in  consequence 
of  the  defendant's  usurpation,  intrusion  into,  unlawful  holding  or  exercise  of 
the  office. 

70.  People  ex  rel.  v.  Kessel,  10  Week.  78.  People  v.  Saxton,  82  N.  Y.  309 ; 
Dig.  309.  People  ex  rel.  v.  Love,  63  Barb.  535. 

71.  People  ex  rel.  v.  Vail,  20  Wend.  74.  People  ex  rel.  v.  Pease,  27  N.  Y. 
12 ;  People  ex  rel.  v.  Thacher,  55  N.  Y.  45 ;  People  v.  Cook,  8  N.  Y.  67 ;  People 
625.  V.   Thacher,   55   N.  Y.   525;   People  v. 

72.  People  v.  MeOausland,  54  How.  Seaman,  5  Den.  409. 
Pr.  151. 
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3.  Civil  Practice  Act,  §  1216.    Final  judgment  in  action  for  usurping 

office  or  franchise. 

In  any  action,  brought  as  prescribed  in  this  article,  where  a  defendant  is 
adjudged  to  be  guilty  of  usurping  or  intruding  into  or  unlawfully  holding  or 
exercising  an  ofSee,  franchise  or  privilege,  final  judgment  must  be  rendered, 
onsting  and  exdading  him  therefrom,  and  in  favor  of  the  people  or  the  relator, 
as  the  case   requires,  for  the   costs  of  the  action. 

4.  Civil  Practice  Act,  §  1216.     Fine  in  action  for  usurping  office  or 

francliise. 
As  a  part  of  the  final  judgment  in  an  action  for  usurping  or  intruding  into 
or  unlawfully  holding  or  exercising  an  office,  franchise  or  privilege,  the  court, 
in  its  discretion,  also  may  award  that  the  defendant,  or,  where  there  are  two 
or  more  defendants  that  one  or  more  of  them,  pay  to  the  people  a  fine  not 
exceeding  two  thousand  dollars.  The  judgment  for  the  fine  may  be  docketed 
and  execution  may  be  issued  thereupon  in  favor  of  the  people,  as  if  it  had  been 
rendered   in  an   action   to  recover  the   fine. 

5.  Contents  of  judgment. 

When  the  eligible  list  resulting  from  a  municipal  compe- 
titive civil  service  examination  for  a  non-confidential  position 
included  in  the  competitive  schedule  of  the  municipal  regula- 
tions contains  the  name  of  one  veteran,  and  another  person 
is  appointed,  a  written  appointment  of  the  veteran  to  the  posi- 
tion by  the  appointing  officer  is  necessary  before  the  court  in 
quo  warranto  proceedings  instituted  on  the  relation  of  the 
veteran  can  decree  that  he  be  inducted  into  office.  In  the 
absence  of  such  appointment  the  jurisdiction  of  the  court  is 
exhausted  when  it  determines  that  the  defendant  is  unlawfully 
in  possession  of  the  office  and  orders  a  judgment  of  ouster, 
thereby  creating  a  vacancy ;  but  the  relator  will  be  entitled  to 
compel  his  appointment  by  mandamus.''^ 

Where,  in  an  action  to  determine  the  rights  of  two  claimants 
to  the  offik;e  of  county  treasurer,  both  parties  claimed  to  have 
been  legally  elected,  the  defendant,  who  held  the  office  pend- 
ing the  litigation  and  had  in  effect  prevented  the  relator  from 
qualifying,  cannot  urge  after  the  determination  of  the  action 
by  the  Court  of  Appeals  in  favor  of  the  relator  that  his  pos- 
session of  the  office  was  that  of  a  holdover  under  section  5  of 
the  Public  Officers  Law  pending  the  qualification  of  his  suc- 
cessor, so  as  to  avoid  an  adjudication  that  the  relator  was 

76.  People  ex  rel.  Sears  v.  Tobey,  153  N.  Y.  381. 
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legally  entitled  to  hold  the  ofi&ee  from  the  beginning  of  the 
term,  that  the  defendant  has  nnlawfully  held  the  office  since 
that  date  and  awarding  costs  to  the  relator.''® 

6.  Delivery  of  books  and  papers. 

The  order  for  delivering  of  the  books  and  papers  will  be 
made  only  when  the  title  is  clear."  Where  tinder  an  adverse 
judgment  in  an  action  of  quo  warranto,  the  defendant,  who 
was  in  possession  of  the  office,  having  a  certificate  of  election 
from  the  duly  constituted  board  of  canvassers,  was  removed 
from  the  office,  it  was  held  that  upon  reversal  of  the  judgment 
by  the  Court  of  Appeals,  it  was  proper  to  compel  restitution 
of  the  rights  lost  by  the  erroneous  judgment  on  motion  to 
amend  the  judgment  by  adding  to  it  a  command  that  the 
relator  surrender  to  the  defendant  all  the  books,  papers  and 
insignia  of  office,  and  the  rooms  appropriated  to  the  use  of 
the  officer.''* 

7.  Fine. 

The  fine  provided  by  section  1216  is  not  a  part  of  the  cause 
of  action  or  claim,  but  is  a  mere  incident  to  success  in  the 
action,  resting  wholly  in  the  discretion  of  the  court,  which  if 
plaintiff  succeeds  would  be  imposed,  whether  alleged  in  the 
complaint  or  not.  By  demanding  it,  plaintiff  does  not  en- 
graft upon  the  complaint  any  element  of  a  pecuniary  claim 
within  the  meaning  of  that  term  as  used  in  the  Practice  Act 
authorizing  an  extra  allowance,  which  can  only  be  granted 
on  the  basis  of  the  value  of  the  claim  or  subject  matter  in- 
volved in  the  action  and  litigated  directly,  not  incidentally.'" 
A  fine  should  not  be  imposed  unless  there  is  some  evidence 
showing  that  defendant  has  been  guilty  of  a  criminal,  or  at 
least  grossly  improper,  act  in  taking  or  holding  the  office.*" 

78.  People  ex  rel.  Deister  v.  Winter-  -T-diacussion  of  the  practice  on  such  an. 

mute,    134   App.    Div.    65,    118    N.   Y.  ■;  application,  see  Welch  v.  Cook,  7  How. 

Supp.  712,  aff'd,  197  N.  Y.  539.  Pr.  173,  7  How.  Pr.  282. 

77.  People  v.   Stevens,   5  Hill,  618;  -•    78.  People  ex  rel.  Dailey  v.  Living- 

Conover's  Case,  5  Abb.  Pr.  73;  Matter  ston,  80  N.  Y.  66. 

of  Baker,  11  How.  Pr.  418;  People  v.  79.  People  ex  rel.  Winans  v.  Adams, 

Allen,  43  Barb.  203,  reversed  82  N.  Y.  128  N.  Y.  129,  21  Civ.  Pro.  E.  159. 

355;   Devlin's  Case,   5   Abb.  Pr.   281;  80.  People     ex     rel.     Swinburne     ▼. 

Matter  of  Whiting,  2  Barb.  513;  Mat-  Nolan,  65  How.  Pr.  468. 
ter  of  Davies,  19  How.  Pr.  323.    For  a 
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8.  Damages. 

Where  one  has  linlawftilly  obtained  possession  of  an  office 
to  which  another  was  appointed,  the  latter  may  maintain  an 
action  against  the  former  for  the  emoluments  or  salary 
attached  to  the  office  and  received  hy  the  incumbent.^^  The 
measure  of  damages  is  the  amoxmt  of  salary  received  by  the 
usurper.^^  The  taking  of  the  oath  and  a  demand  of  possession 
of  the  office  are  not  conditions  precedent  to  the  relator's  right 
of  recovery.  It  is  not  part  of  the  plaintiff's  case  to  show  that 
the  relator  was  prepared  to  enter  upon  the  duties  of  the  office, 
nor  is  it  any  defense  that  conditions  precedent  to  their  per- 
formance have  not  been  observed  by  him.*^ 

9.  Liability  of  municipality. 

Where  there  has  been  an  adjudication  that  a  person  claim- 
ing an  office  is  entitled  thereto  as  against  an  incumbent,  any 
amount  of  compensation  for  services  rendered,  not  paid  to 
the  intruder  in  the  office,  is  due  and  payable  to  the  one  en- 
titled to  the  office,  and  may  be  recovered  by  the  latter  of  the 
municipality;  but  where  payment  has  once  been  made  to  the 
person  in  office  under  color  of  title,  the  municipality  is  pro- 
tected from  a  second  payment,  after  an  adjudication  against 
the  one  in  office.  After  notice  thereof  to  the  disbursing  officer 
of  the  municipality,  if  the  intruder  continues  to  perform  the 
duties  of  the  office,  the  compensation  belongs  to  the  person 
adjudged  entitled  ,to  the  office,  and  he  may  maintain  an  action 
against  the  municipality  therefor,  although  it  has  been  paid 
to  the  intruder.^* 

10.  Effect  of  judgment. 

If,  pending  the  proceedings,  one  not  a  party  to  the  action 
gets  possession  of  the  office,  claiming  title,  he  is  not  affected 
by  the  judgment.® 

81.  Niehola  v.  McLean,  63  How.  Pr.      Nolan,  101  N.  T.   539. 

448;  Swinburne  v.  Nolan,  30  Him,  484.  84.  MeVeany  v.  The  Mayor,  80  N. 

82.  Swinburne  v.  Nolan,  33  Hun,  512,  Y.  185 ;  Dolan  v.  The  Mayor,  68  N.  T. 
aff'd,  101  N.  T.  539.  274. 

83.  People     ex     rel.     Swinburne    v.  85.  People  v.  Murray,  73  N.  T.  535. 
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11.  Form  of  jadgment. 
SUPREME  COURT. 


The  People  of  the  State  of  New 
York,  on  the  Relation  of  Chaelfs 
RosBORO,  William  V.  Reynolds, 
Myron  E.  Clakk  and  Allen  C. 
Fitch,  Plaintiffs, 

agst. 

John  P.  Mickle,  Charles  E.  Hal- 
stead,  "WiLLUM  H.  Tenbroeck, 
Epheaim  G.  Palmer  and  Henry  S. 
Ambler,  Defendants. 


The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice  Samuel  Edwards  aixd  a  jury,  at  a  Trial  Term  of  the  Su- 
preme Court  held  on  the  second  Tuesday  of  -Tune,  1888,  and  a  verdict 
for  the  plaintiff  and  relators  against  the  defendants,  and  that  the 
relators  were  severally  duly  elected  to  their  respective  offices,  as  alleged 
in  the  complaint,  having  been  duly  rendered  on  the  15th  day  of  June, 
1888,  and  the  court  having  thereupon  ordered  that  judgment  be  en- 
tered in  pursuance  of  such  verdict  in  favor  of  the  plaintiffs  against 
the  defendants  and  as  the  several  rights  of  the  plaintiffs,  respective 
relators  and  respective  defendants  are  found  and  determined  by  the 
said  verdict,  and  that  such  judgment  also  adjudge  that  the  defendants 
were  respectively  guilty  of  intruding  into  and  unlawfully  exercising 
and  continuing  to  exercise  within  this  State  the  several  offices  as 
alleged  in  the  complaint  in  this  action,  and  that  they  respectively  be 
ousted  and  excluded  therefrom,  and  in  favor  of  the  relators  against  the 
defendants  for  the  costs  of  this  action,  and  that  the  defendants  are 
not,  and  neither  of  them  is,  entitled  to  the  office  into  which  they 
respectively  intruded  as  aforesaid,  and  which  they  respectively  ex- 
ercised, and  yet  exercise  as  aforesaid,  and  that  the  relators  are  each 
respectively  entitled  to  be  put  in  possession  of  said  offices  to  which 
they  were  respectively  elected  as  aforesaid,  and  the  costs  of  the  re- 
lators having  been  adjusted  at  $370.74 : 

Now,  on  motion  of  Charles  F.  Tabor,  attorney-general,  by  Andrews 
&  Longley  as  counsel,  to  assist  the  attorney-general  in  the  prosecution  ■ 
of  the  above  cause  in  behalf  of  this  State,  judgment  is  hereby  ordered 
given  and  rendered  in  favor  of  the  plaintiffs  against  the  defendants, 
and  as  the  several  rights  of  the  plaintiff's  respective  relators  and  re- 
spective defendants  are  found  and  determined  by  the  said  verdict,  and 
that  the  defendants  were  respectively  guilty  of  intruding  into  and  un- 
lawfully exercising  and  continuing  to  exercise  within  this  State  the 
several  offices  as  alleged  in  the  complaint  in  this  action,  and  that  the 
said  defendant  John  P.  Mickle  be  ousted  and  excluded  from  the  office 
of  president  of  the  Columbia  County  Agricultural  Society,  mentioned 
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in  the  complaint  in  this  action,  and  that  said  Charles  Rosboro,  one  of 
the  relators  in  this  action,  is  and  he  is  hereby  declared  to  be  entitled 
to  the  said  office  of  president  of  said  society,  by  virtue  of  the  election 
in  said  complaint  contained ;  that  the  said  defendant  Charles  E.  Hal- 
stead  be  ousted  and  excluded  from  the  office  of  secretary  of  the  said 
Columbia  County  Agricultural  Society,  mentioned  in  the  complaint 
in  this  action,  and  that  the  said  William  V.  Reynolds,  one  of  the  rela- 
tors in  this  action,  is  and  he  is  hereby  declared  to  be  entitled  to  the 
said  office  of  secretary  of  said  society,  by  virtue  of  the  election  in  the 
said  complaint  mentioned;  that  the  said  defendant  William  H.  Ten- 
broeck  be  ousted  and  excluded  from  the  office  of  treasurer  of  the  said 
Columbia  County  Agricultural  Society  mentioned  in  the  complaint  in 
this  action,  and  that  the  said  Myron  E.  Clark,  one  of  the  relators  in 
this  action,  is  and  he  is  hereby  declared  to  be  entitled  to  the  said  office 
of  treasurer  of  said  society,  by  virtue  of  the  election  in  the  said  com- 
plaint contained;  that  the  said  defendants  Ephraim  G.  Palmer  and 
Henry  S.  Ambler  be  ousted  and  excluded  from  the  office  of  directors 
of  the  said  Columbia  County  Agricultural  Society  mentioned  in  the 
complaint  in  this  action,  and  that  the  said  Allen  C.  Fitch,  one  of  the 
relators  in  this  action,  is  and  he  is  hereby  declared  to  be  entitled  to 
the  said  office  of  director  of  said  society,  by  virtue  of  the  election  in 
the  said  complaint  mentioned;  and  also  that  the  defendants  in  this 
action  are  not  and  neither  of  them  is  entitled  to  the  office  into  ■which 
they  respectively  intruded  as  aforesaid,  in  which  they  respectively 
exercised  and  yet  exercise  as  aforesaid,  and  that  the  relators  are  each 
respectively  entitled  to  be  put  in  possession  of  said  offices  to  which 
they  were  respectively  elected  as  aforesaid. 

And  it  is  further  adjudged  that  the  said  relators,  the  said  Charles 
Rosboro,  William  V.  Reynolds,  Myron  E.  Clark  and  AUen  C.  Fitch, 
recover  against  the  defendants  the  said  John  P.  Mickle,  Charles  B. 
Halstead,  William  H.  Tenbroeck,  Ephraim  G.  Palmer  and  Henry  S. 
Ambler,  the  sum  of  $370.74  costs  of  this  action. 

Dated  June  19, 1888. 

JACOB  D.  WURTS, 

Clerk  of  Columbia  County. 

0.  Unlawful  exercise  of  corporate  rights. 
1.  Civil  Practice  Act,  §  1217.    Action  by  attorney-general  for  unlawful 
exercise  of  corporate  righfs. 

The  attorney-general  may  maintain  an  action  upon  his  own  information  or 
upon  the  complaint  of  a  private  person, 

1.  Against  one  or  more  persons  who  act  as  a  corporation  within  the  state 
without  being  duly  incorporated;  or  exercises  within  the  state  any  corporate 
rights,  privileges  or  franchises  not  granted  to  them  by  the  law  of  the  state. 

2.  Against  a  foreign  corporation  which  exercises  within  the  state  any  corporate 
rights,  privileges  or  franchises  not  granted  to  it  by  the  law  of  this  state;  or 
which  within  the  state  has  violated  any  provision  of  law,  or,  contrary  to  law, 
has  done  or  omitted  any  act  or  has  exercised  a  privilege  or  franchise  not 
conferred  upon  it  by  the  law  of  this  state,  where,  in  a  similar  case,  a  domestic 


2752  PEOPLE,  ACTIONS   IN   BEHALF   OF. 

corporation  in  accordance  with  section  one  hundred  and  thirty-one  of  the 
general  corporation  law,  would  be  liable  to  an  action  to  vacate  its  charter  and 
to  annul  its  existence;  or  which  exercises  within  the  state  any  corporate  rights, 
privileges  or  franchises  in  a  manner  contrary  to  the  public  policy  of  the 
state. 

2.  Civil  Practice  Act,  §  1218.    Injunction  in  action  by  attorney-general 

for  nnlawfnl  exercise  of  corporate  rights. 

In  an  action  brought  as  prescribed  in  section  twelve  hundred  and  seventeen 
of  this  act,  the  final  judgment  in  favor  of  the  plaintiS  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance  of  the  act  or 
acts  complained  of.  A  temporary  injunction  to  restrain  the  commission  or 
continuance  thereof  may  be  granted  upon  proof,  by  afidavit,  that  the  defendant 
or  defendants  have  violated  any  of  the  provisions  of  such  section.  The  pro- 
visions of  statute  or  rule  relating  generally  to  injunctions  as  provisional  remedies 
in  actions  apply  to  such  a  temporary  injunction  and  the  proceedings  thereupon. 

3.  Civil  Practice  Act,  §  1219.     Immnnity  of  witnesses  in  action  by 

attorney-general  for  nnlawfnl  exercise  of  corporate  rights. 

In  the  trial  of  an  action  brought  as  prescribed  in  section  twelve  hundred 
and  seventeen  of  this  act,  a  party  or  a  witness  is  not  excused  from  answer- 
ing a  question  on  the  ground  that  such  answer  will  tend  to  incriminate  him;  but 
such  answer  cannot  be-  used  as  evidence  against  the  person  so  answering,  in 
a   criminal   action   or   criminal   proceeding. 

4.  Porfeitnre. 

Where  a  corj)oration  was  neither  organized  nor  commenced 
the  transaction  of  business  within  two  years  from  the  time 
when  chapter  1033  of  the  Laws  of  1895  took  effect,  and  it  is 
subject  to  the  provisions  of  section  36  of  the  General  Cor- 
poration Law,  the  Attorney-General  may  maintain  an  action 
under  section  1217  against  it  for  exercising  powers  not  granted 
to  it.^^  When  proceedings  are  brought  against  an  incor- 
porated company,  seeking  to  deprive  it  of  its  franchise  on 
the  ground  of  forfeiture  by  non-user,  the  action  may  be 
brought  against  the  company  in  its  corporate  name.*'  But  the 
Attorney-General  cannot  maintain  an  action  in  the  name  of 
the  people  against  a  corporation  to  restrain  the  commis- 
sion of  a  nuisance  in  the  city  street  by  a  corporation  where 
local  officials  have  authority  to  protect  the  street.  The  juris- 
diction of  a  court  of  equity  to  abate  an  existing  and  prevent 
a  threatened  nuisance  upon  application  of  the  Attorney-Gen- 

86.  People  v.  StillweU,  78  Miac.  96,  87.  People  v.  President,  etc.,  of  Bank 

138  N.  T.  Supp.  693.  of  Hudson,  6  Cow.   217. 
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eral  is  limited  to  those  public  nuisances  which  affect  and  en- 
danger the. public  safety  or  convenience,  and  require  imme- 
diate judicial  interposition,  and  where  the  relief  sought  may 
not  with  equal  facility  be  obtained  by  their  constituted  au- 
thorities and  public  officers,  and  such  an  action  is  not  main- 
tainable against  a  gaslight  company  to  restrain  the  laying 
of  gas  pipes,  on  the  ground  that  the  corporate  power  of  the 
company  had  ceased  because  of  its  failure  to  commence  busi- 
ness within  the  period  prescribed  by  law,  and  that  the  work 
would  be  an  injury  to  the  highway  and  a  nuisance.^ 

5.  Injunction. 

The  chancellor  was  empowered  to  restrain  by  injunction  a 
corporation  or  individual  from  exercising  any  corporate 
rights  not  granted  by  law.  These  provisions  are  carried  into 
section  1218  of  the  Civil  Practice  Act.®  If  a  mutual  insur- 
ance company  exercises  franchises  not  conferred  by  its  char- 
ter, or  without  complying  with  statutory  conditions,  it  may 
be  restrained  by  application  to  the  court.*" 

11:11  a 

p.  Jury  trial. 

1.  Civil  Practice  Act,  §  1221.    Action  triable  by  jury. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of  course  and  of 
right,  bj  a  jury  in  like  manner  as  if  it  were  an  action  in  which  the  complaint 
demands  judgment  for  a  sum  of  money  only,  and  without  procuring  an  order  of 
the  court  defining  the  issues. 

2.  Bight  to  jury  trial. 

An  action  in  the  nature  of  a  quo  warrcmto,  brought  by  the 
Attorney-General  in  the  name  of  the  people,  to  try  the  title  to 
a  corporate  office  to  which  there  are  several  claimants,  is  one 
of  legal,  not  of  equitable,  cognizance,  and  the  issues  therein 
are  strictly  legal  ones.  The  trial  of  such  issues,  therefore,  by 
a  jury  is  the  constitutional  right  of  the  parties,  and  if  other 
equitable  causes  of  action  are  united  with  such  an  action  all 
must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived.  A  party 
cannot  be  deprived  of  his  constitutional  privilege  of  trial  by 

88.  People  v.  Equity  Gas  Works  Con-      Supp.  124. 

struction  Co.,  141  N.  T.  232.  90.  People    v.    Mutual    Endowment. 

89.  People  v.  Equity  Gas  Works  Con-      etc.,  Asa'n,  17  Week.  Dig.  174. 
struction  Co.,  52  St.  Eep.  317,  23  N.  Y. 
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jiiry  by  a  technicality.'^  A  special  jury  wiU  not  be  ordered  in 
quo  warranto  proceedings  unless  special  reasons  therefor  arfe 
shown.''' 

Q.  Place  of  trial. 

It  is  the  policy  of  the  law  to  allow  the  Attorney-General  to 
locate  the  place  of  trial  of  this  class  of  cases  in  any  county 
of  the  State,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial  for  the  convenience  of  witnesses,  wherever  the 
cause  is  in  a  proper  condition  for  such  a  motion.'^  The  de- 
fendant cannot  have  the  place  of  trial  changed  on  account  of 
residence.** 

R.  Costs. 

1.  Civil  Practice  Act,  §  1220.    Costs  against  corporation  or  usurpers  of 

franchise  of  corporation. 

Where  final  judgment  in  an  action  brought  in  behalf  of  the  people,  pursuant 
to  this  article,  is  rendered  against  a  corporation  or  person  claiming  to  be  a 
corporation,  the  court  may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation;  or  by  warrant  of  attach- 
ment or  other  process  against  the  person  of  any  director  or  other  officer  of 
the  corporation. 

2.  Costs  in  action  to  determine  title  to  office. 

A  proceeding  in  the  nature  of  a  quo  warranto  is  a  civU  ac- 
tion, and  the  prevailing  party  is  entitled  to  costs  where  the 
complaint  in  such  action  alleges  that  the  defendant  has 
usurped  the  office  in  question,  and  that  the  relator  is  entitled 
to  it,  and  issue  is  joined  on  both  questions.  In  case  judgment 
is  rendered  against  defendants  ousting  him  from  office,  the 
people  and  the  relator  are  plaintiffs,  and,  as  such,  are  entitled 
to  costs,  although  the  judgment  also  determines  that  the  re- 
lator is  not  entitled  to  the  office.*®  The  defeated  party  is  liable 
for  costs.**  But,  where  the  court  has  no  power  to  adjust  the 
ultimate  rights  of  the  defendants  in  the  subject  of  the  action, 
it  cannot  compel  some  of  the  defendants  to  pay  costs  to  the 
other   defendants.*'^     Although  an  office  has   expired  when 

Bl.  People  V.  A.  &  S.  E.  E.  Co.,  57  52  N.  Y.  576. 

N.  Y.  161.  96.  People  v.   Clarke,   10  Barb.   120, 

M.  People  V.  Maguire,  43  How.  Pr.  afE'd,  9  N.  Y.  349;   People  ex  rel.  t. 

«7.  Cook,  8  N.  Y.  «7. 

93.  People  v.  Piatt,  10  St.  Eep.  577,  97.  People  ex  rel.  v.  A.  &  S.  E.  K. 
aff'd,  12  St.  Eep.  409.  Co.,     5     Lans.     25,     aff'd     on     other 

94.  People  v.  Piatt,  10  St.  Eep.  717.         grounds,  57  N.  Y.  161. 
85.  People  ex  rel.  Furman  v.  Clute, 
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judgment  comes  to  be  pronounced,  yet  the  court  may  proceed 
and  pronounce  judgment,  inasmuch  as  the  relators,  if  success- 
ful, are  entitled  to  costs.'^  It  has  been  thought  that  an  execu- 
tion is  proper  for  the  purpose  of  collecting  costs  and  a  fine.^ 

S.  Appeals. 

Decisions  in  this  class  of  actions  are  to  be  reviewed  upon 
the  principles  applicable  to  other  civil  actions.^  In  an  action 
based  upon  the  incapacity  of  defendant  to  hold  the  ofl&ce,  and 
the  election  of  relator,  as  in  case  of  a  vacancy,  the  defendant 
is  not  interested  after  his  incapacity  is  established,  in  defeat- 
ing the  relator's  claim,  and  cannot  appeal  from  a  judgment 
establishing  it,  wher€  his  own  incapacity  stands  admitted.^ 
An  appeal  does  not  operate  as  a  stay  of  proceedings.^ 

ARTICLE  II. 
ACTION  TO  VACATE  LETTERS  PATENT. 

A.  Public  Lands  Law,  §  138.     When  attorney-greneral  may  maintain 

action. 

The  attorney-general  may  maintain  an  action  to  vacate  or  annul  letters-patent, 
granted  by  the  people  of  the  state,  in  either  of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  suggestion,  or  con- 
cealment of  a  material  fact,  made  by,  or  with  the  knowledge  or  consent  of,  the 
person  to  whom  they  were  issued. 

3.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have  done  or  admitted  an 
act,  in  -violation  of  the  terms  and  conditions  upon  which  the  letters-patent  were 
granted,  or  have,  by  any  other  means,  forfeited  the  interest  acquired  under  the 
same.  Whenever  the  attorney-general  has  good  reason  to  believe  that  any  act 
or  omission,  specified  in  this  section,  can  be  proved,  and  that  the  person  to  be 
made  defendant  has  no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

B.  Fnblic  Lands  Law,  §  139.    Action  triable  by  jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of  course  and  of 
right,  by  a  jury,  as  if  it  were  an  action  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  and  without  procuring  an  order  of  the  court  de- 
fining the  issues. 

98.  People  v.  Loomis,  8  Wend.  396.  2.  People  ex  rel.  Cornell  v.  Knox,  38 

99.  People  V.   Oonover,   6  Abb.   Pr.      Hun,  236. 

230.  8.  Welch  V.  Cook,  7  How.  Pr.  282. 

1.  People  V.  Cook,  8  N.  Y.  67. 
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C.  Fnblic  Lands  Law,  §  139-a.    Judgment-roll  and  effect  of  judgment. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is  rendered  in  an 
action,  brought  as  prescribed  in  the  last  section,  the  attorney-general  must 
cause  a  copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the  secre- 
tary of  state;  who  must  make  an  entry  in  the  records  of  the  commissioners  of 
the  land  office  stating  the  substance  and  effect  of  the  judgment,  and  the  time 
when  the  judgment-roll  was  filed.  The  real  property,  granted  by  those  letters- 
patent,  may  thereafter  be  disposed  of  by  the  commissioners  of  the  land  office, 
as  if  the  letters-patent  had  not  been  issued. 

D.  Fnblic  Lands  Law,  §  139-b.    Transcript  to  be  filed  in  each  county 

where  real  property  is  situated. 

Immediately  after  making  the  entry  prescribed  in  the  last  section,  the  secre- 
tary of  state  must  transmit  a  certified  transcript  thereof  to  the  clerk,  or  the 
register,  as  the  ease  requires,  of  each  county,  in  which  the  real  property  affected 
by  the  judgment  is  situated.  The  derk  or  register  must  file  it;  and,  if  the  letters- 
patent  are  recorded  in  his  office,  he  must  note  the  contents  of  the  transcript  in 
the  margin  of  the  record. 

E.  When  action  maintainable. 

Section  138  of  the  Public  Lands  Law  refers  only  to  actions 
to  vacate  and  annul  letters-patent ;  it  does  not  prohibit  a  suit 
in  equity  by  an  individual  to  remove  a  cloud  on  his  title 
created  by  such  patent.  Where  evidence  dehors  a  land  patent 
from  the  State  is  required  to  show  the  invalidity  thereof,  the 
patent  can  be  avoided  only  in  a  direct  proceeding  to  review 
the  action  of  the  Land  Commissioners,  or  by  suit  in  equity  to 
vacate  the  patent.  To  annul  the  patent  absolutely,  proceed- 
ings can  be  taken  only  by  the  State  or  some  individual  in  its 
name;  individuals  cannot  maintain  such  proceedings,  as  the 
question  is  exclusively  between  the  sovereign  isstiing  the 
patent  and  the  patentee.* 

ARTICLE  m. 

ACTION  FOR  SPOLIATION  OR  MISAPPROPRIATION  OF  PUBLIC 

PROPERTY. 

A.  Civil  Practice  Act,  §  1222.    Action  by  people  in  state  courts  for 
illegal  receipt  or  disposition  of  public  funds  or  other  property. 

Where  any  money,  funds,  credits,  or  other  property, .  held  or  owned  by  the 
state,  or  held  or  owned   officially  or  otherwise  for  or  in  behalf  of  a  govem- 

4.  Lally  V.  New  York  Central  &  H.  E.  E.  B.  Co.,  123  App.  Div.  35,  107  N.  Y. 
Supp.  868. 
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mental  or  other  public  interest,  by  a  domestic,  mimicipal,  or  other  public  corpora- 
tion, or  by  a  board,  officer,  custodian,  agency,  or  agent  of  the  state,  or  of  a 
city,  county,  town,  village  or  other  division,  subdivision,  department,  or  portion 
of  the  state  has  heretofore  been,  or  is  hereafter,  without  right  obtained,  received, 
converted,  or  disposed  of,  an  action  to  recover  the  same,  or  to  recover  damages  or 
other  compensation  for  so  obtaining,  receiving,  paying,  converting,  or  disposing 
of  the  same,  or  both,  may  be  maintained  by  the  people  of  the  state  in  any 
court  of  the  state  having  jurisdiction  thereof,  although  a  right  of  action  for 
the  same  cause  exists  by  law  in  some  other  public  authority,  and  whether  an 
action  therefor  in  favor  of  the  latter  is  or  is  not  x>ending  when  the  action  in 
favor  of  the  people  is  commenced. 

B.  Civil  Practice  Act,  §  1223.    Stay  of  other  domestic  actions;  parties 
thereto  to  be  brought  in. 

Where  an  action  is  commenced  by  the  people  for  a  cause, specified  in  the  last 
section,  the  court  in  which  it  is  brought,  upon  the  application  of  any  party 
thereto,  may  grant  an  order  staying  proceedings  in  any  other  action  brought 
for  the  same  cause  in  the  same  or  any  other  court  of  the  state  by  a  public 
authority  other  than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment  made  or  rendered  in  such  an  action;  and,  by  the 
same  order,  or  by  a  subsequent  order  granted  upon  the  application  of  any 
party  to  either  action,  it  may  direct  that  any  party  to  the  action  so  stayed  be 
brought  in  as  a  party  to  the  action  commenced  by  the  people. 

C.  Civil  Practice  Act,  §  1224.    Actions  in  foreign  courts. 

The  people  of  the  state  may  commence  and  maintain  in  their  own  name  or 
otherwise,  as  is  allowable,  one  or  more  actions,  suits  or  other  judicial  proceedings, 
in  any  court,  or  before  any  tribunal  of  the  United  States,  or  of  any  other  state, 
or  of  any  territory  of  the  United  States,  or  of  any  foreign  coimtry,  for  any 
cause  specified  in  the  last  section  but  one. 

D.  Civil  Practice  Act,  §  1225.    Cause  of  action  vests  in  people  on  com- 
mencement of  action. 

Upon  the  commencement  by  the  people  of  the  state  of  any  action,  suit  or 
other  judicial  proceeding,  as  prescribed  in  this  article,  the  entire  cause  of  action, 
including  the  title  to  the  money,  funds,  credits,  or  other  property,  with  respect 
to  which  the  suit  or  action  is  brought,  and  to  the  damages  or  other  compensation 
recoverable  for  the  obtaining,  receipt,  payment,  conversion  or  disposition  thereof, 
if  not  previously  so  vested,  is  transferred  to  and  becomes  absolutely  vested  in 
the  people  of  the  state. 

E.  Civil  Practice  Act,  §  1226.    Limitation  of  action. 

The  people  of  the  state  will  not  sue  for  a  cause  of  action  apecifled  in  this 
article  unless  it  accrued  within  ten  years  before  the  action  is  commenced.B 

5.  State  paper. — Section  1226  is  ap-      the   State   paper.     People   v.   Journal 
plicable  to  an  action  to  recover  alleged      Co.,  213  N.  T.  1,  9. 
excessive  payments  to  the  publisher  of 
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r.  Civil  Practice  Act,  §  1227,    Ultimate  disposition  of  proceeds  of  action 

in  courts  of  the  state. 

Any  court  of  the  state  in  which  an  action  is  brought  by  the  people,  as  pre- 
scribed in  this  article,  may  direct,  by  the  final  judgment  therein,  or  by  a  subse- 
quent order,  that  any  moneys,  funds,  damages,  credits,  or  other  property,  re- 
covered by  or  awarded  to  the  plaintiff  therein,  which,  if  that  action  had  not 
been  brought,  would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody  thereof,  or  to 
apply  the  same  or  the  proceeds  thereof  to  the  objects  and  purposes  for  which  they 
were  authorized  to  be  raised  or  procured;  after  paying  into  the  state  treasury 
out  of  the  proceeds  of  the  recovery  all  expenses  incurred  by  the  people  in  the 
action. 

G.  Civil  Practice  Act,  §  1228.    Application  for  custody  or  disposition  of 

proceeds  of  action. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  in  behalf  of  any 
city,  county,  town,  village,  or  other  division,  subdivision,  department,  or  portion 
of  the  state,  which  was  not  a  party  to  an  action,  brought  as  prescribed  in 
this  article,  and  which  claims  to  be  entitled  to  the  custody  or  disposition  of  any 
of  the  money,  funds,  damages,  credits,  or  other  property,  recovered  by,  or 
awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or  any  of  the  pro- 
ceeds thereof,  and  not  disposed  of  as  prescribed  in  the  last  section,  may  present, 
at  any  time  after  the  actual  collection  of  the  money  and  its  payment  into  the 
state  treasury,  or  the  actual  receipt  of  the  property  by  the  people,  to  the  supreme 
court  at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified  petition 
setting  forth  the  facts  and  praying  for  the  relief  to  wliich  he  or  it  is  entitled. 
Notice  of  the  application  and  a  copy  of  the  petition  must  be  served  upon  the 
attorney-general.  TTpon  the  hearing  the  court  may  make  such  a  final  order  as 
justice  requires  for  the  disposition  of  the  money  or  other  property,  as  prescribed 
in  the  last  section. 

H.  Civil  Practice  Act,  §  1229.    Attorney-general  must  bring  action. 

The  attorney-general  must  commence  an  action,  suit  or  other  judicial  proceed- 
ing, as  prescribed  in  this  article,  whenever  he  deems  it  for  the  interests  of  the 
people  of  the  state  so  to  do;  or  whenever  he  is  so  directed,  in  writing,  by  the 
governor. 

I.  History  of  action. 

In  1874  the  Court  of  Appeals  decided  that  the  People  of 
the  State  could  not  maintain  an  action  against  William  Tweed 
and  certain  of  his  associates  to  recover  moneys  of  the  City  of 
New  York  illegally  appropriated  by  the  defendants.  There- 
upon, in  1875,  the  Legislature  passed  the  statute,  from  which 
Article  76,  formerly  sections  1969-1976  of  the  Code  of  Civil 
Procedure,  has  been  revised.    In  1875  a  new  action  was  com- 
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menced  against  Tweed,  and  the  constitutionality  of  the  statute 
was  sustained.* 

J.  Bight  of  action. 

Section  1222  provides  that  an  action  may  be  brought  in  the 
name  of  the  people,  although  a  right  of  action  for  the  same 
cause  exists  by  law  in  some  other  public  authority .''  The  pro- 
visions of  the  statute  do  not  create  new  causes  of  action  and 
do  not  take  away  those  existing  in  favor  of  counties  or  muni- 
cipalities, unless  the  State  manifests  its  intention  to  enforce 
them  by  action.  They  simply  authorize  the  State  authorities 
to  intervene  and  to  enforce  causes  of  action  against  offending 
parties  which  have  accrued  to  certain  subordinate  political 
divisions  of  the  State.  An  action  so  brought  by  the  people  is 
to  be  determined  by  the  same  principle  as  would  determine 
the  same  action  brought  by  a  municipality.* 

An  action  to  recover  real  property  is  not  within  the  pur- 
view of  this  article.  The  word  "property,"  associated  with 
the  preceding  words  of  specific  description  in  section  1222, 
is  to  be  construed  as  referring  to  property  of  the  same  gen- 
eral character.  The  act  was  not  intended  to  confer  jurisdic- 
tion to  review,  by  means  of  an  action,  as  therein  prescribed, 
the  proceedings  of  a  town  meeting,  or  to  set  them  aside  upon 
the  ground  that  ftieir  action  was  produced  by  corruption, 
intimidation  or  violence.  An  action  by  the  people  is  not  main- 
tainable under  the  act  to  recover  lands  of  a  town,  the  title  to 
which,  it  was  alleged,  had  been  wrongfully  acquired,  through 
the  wrongful  interference  of  its  servants  or  agents  with  the 
action  of  a  town  meeting,  they  procuring  the  passage  of  a 
vote  authorizing  the  conveyance  of  lands  for  a  grossly  in- 
adequate sum,  by  the  action  of  the  persons  not  legal  or 
qualified  voters.* 

Where  a  newspaper  has  been  paid  under  a  designation  both 

as  a  State  paper  and  a  county  paper,  an  action  may  be  brought 

under  section  1222  to  recover  the  sum  paid  under  one  of  said 

designations." 

If  a  State  commission  has  acted  in  bad  faith  and  has  ex- 

6.  People  V.  Tweed,  63  N.  T.  202.  9.  People  v.  N.  T.,  etc.,  B.  E.  Co.,  84 

7.  People  V.  Sheppard,  37  App.  Div.      N.  Y.  565. 

119,  55  N.  Y.  Snpp.  1130.  10.  People  y.  Journal  Co.,  158  App. 

8.  People  v.  Wood,   121  N.  Y.  522,      Div.  326,  143  N.  Y.  Snpp.  389,  aff'd, 
31  St.  Eep.  860.  213  N.  Y.  S. 
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pended  money  outside  of  the  scope  of  the  appropriation  a 
remedy  is  provided  under  the  provisions  of  section  1222. 
And  it  is  peculiarly  improper  that  the  Comptroller,  who  is 
alleged  to  have  shared  in  some  degree  in  the  improper  use  of 
funds,  should  be  called  upon  to  audit  the  expenditures." 

Moneys  illegally  raised  and  expended  for  lighting  districts 
do  not  become  town  moneys,  and  if  restoration  be  sought  for 
the  lighting  districts  it  must  be  under  section  1222.^ 

ASTICLE  IV. 

ACTION  TO  RECOVES  PROPERTY  ESCHEATED  OR  FORFEITED  FOR 

TREASON. 

A.  Fnblic  Lands  Law,  §  139-c.    Action  for  real  property,  escheated  or 

forfeited. 

Whenever  the  attorney-general  has  good  reason  to  believe  that  the  title  to,  or 
right  of  possession  of,  any  real  property  has  vested  in  the  people  of  the  state  by 
escheat,  or  by  conviction  or  outlawry  for  treason,  he  must  commence  an  action 
of  ejectment  to  recover  the  property. 

B.  Fablic  Lands  Law,  §  139-d.    Notice  to  be  published  before  trial  or 

judgment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names  of  the  parties 
and  the  object  of  the  action,  and  containing  a  brief  description  of  the  property 
affected  thereby,  to  be  published  in  the  state  paper,  in  a  newspaper  published 
in  the  city  of  New  York  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week,  for  twelve  suc- 
cessive weeks,  before  an  issue  of  fact,  joined  in  the  action,  is  brought  to  trial; 
or  where  judgment  is  rendered  therein  in  favor  of  the  plaintiff,  otherwise  than 
upon  the  trial  of  an  issue  of  fact,  before  final  judgment  is  rendered. 

C.  Public  Lands  Law,  §  139-e.    When  unknown  claimants  may  be  made 

defendants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the  attorney- 
general,  as  claiming  title  thereto,  the  defendant  or  defendants  may  be  designated 
38  "unknown  claimants,"  without  any  other  description.  When  the  name  becomes 
known  an  order  must  be  made  for  inserting  the  true  name  in  the  same  manner 
and  by  the  same  proceedings  as  in  any  other  civil  action. 


11.  People  ex  rel.  Heinrich  v.  Travis,  12.  Montgomery  v.  Smead,  97  Misc. 

175   App.   Div.    721,   161   N,   Y.   Supp.       283,  161  N.  Y.  Supp.  431. 
860. 
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D.  Public  Lands  Law,  §  139-f.    Effect  of  judgment  against  nnknown 

claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to  be  escheated, 
brought  as  prescribed  in  the  last  section,  final  judgment  in  favor  of  the  people 
is  rendered  against  unknown  claimants,  and  the  real  property  recovered  thereby 
is  afterwards  sold  and  conveyed,  under  the  direction  of  the  commissioners  of  the 
land  office,  the  judgment  is  conclusive  upon  the  title  of  that  property,  as  against 
all  persons,  except  those  who  commence  an  action  of  ejectment  for  the  recovery 
thereof,  or  of  a  part  thereof,  within  five  years  after  the  final  judgment  was 
rendered  in  the  action  in  favor  of  the  'people,  and  the  judgment-roll  was  filed 
thereupon.  If  a  person  who  might  maintain  an  action  is  at  the  time  the  judg- 
ment roll  is  filed  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned 
under  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal  offense,  for 
a  term  less  than  life,  the  time  of  such  liability  is  not  a  par};  of  the  time  limited 
in  this  section,  for  commencing  such  action,  except  that  the  time  so  limited 
cannot  be  extended  more  than  five  years  after  the  disability  ceases,  or  after  the 
death  of  the  person  so  disabled. 

E.  FubUc  Lands  Law,  §  139-g.    Attorney-general  to  report  recoveries 

to  commissioners  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to  the  com- 
missioners of  the  land  office,  of  all  the  real  property  recovered  by  the  people,  in 
any  action  brought  pursuant  to  this  article. 

F.  Civil  Practice  Act,  §  1183.    Action  to  recover  personal  property 
forfeited  for  treason. 

Where  personal  property  is  forfeited  to  the  people  upon  a  conviction  of  out- 
lawry for  treason,  the  attorney-general  must  bring  and  may  maintain  an  action 
to  recover  the  same  or  the  value  thereof,  or  such  other  action  founded  upon  the 
forfeiture  as  might  be  maintained  by  a  private  person  who  had  acquired  title  to 
the  property. 

&.  Application  of  sections. 

It  may  be  well  doubted  whether  an  escheat  of  land  can  be  en- 
forced or  established  by  any  one  but  the  State  through  the 
Attorney-General  in  the  mode  prescribed  in  statutes  carefully 
framed  to  protect  the  rights  of  heirs  at  the  time  unknown  or 
undisclosed."  But,  where  land  actually  escheats,  by  reason 
of  alienage  of  heirs  of  a  purchaser,  no  proceedings  are  neces- 
sary to  vest  the  title  in  the  people  of  the  State,  and  the  State 
may  grant  them,  though  alien  heirs  hold  adversely."  In  an 
action  in  ejectment  by  the  State  under  the  provisions  of  sec- 
tions 139c-139g,  upon  the  theory  that  certain  real  estate  has 

13.  Croner   v.   Cowdrey,    139   N.    Y.  14.  Ettenheimer    v.    Hefferman,    65 

471,  54  St.  Bep.  728.  Barb.  374. 
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escheated  to  the  State,  the  requirement  regarding  notice  is 
designed,  not  as  a  limitation  upon  the  jnrisdictioii  of  the 
Supreme  Court,  but  as  a  protection  to  the  heirs  of  persons 
dying  possessed  of  real  property  within  the  State,  and  is 
merely  a  condition  precedent  to  the  right  of  the  State  to  a 
judgment  in  its  favor .'^ 

AETICLE  V. 
GENERAL  PROVISIONS  AS  TO  ACTIONS  IN  BEHALF  OF  PEOPLE. 

A.  Civil  Practice  Act,  §  155.    Security  for  the  people. 

Where  an  action  is  brought  by  the  people  for  the  benefit  of  a  person  having 
an  interest  in  the  question,  the  attorney-general,  as  a  condition  of  bringing  the 
action,  shall  require  the  relator  to  give  satisfactory  security  to  indemnify  the 
people  against  the  costs  and  expenses  thereof. 

S.  Civil  Practice  Act,  §  1202.    Actions  in  behalf  of  people  to  be  brought 
in  the  name  of  the  people. 

An  action  brought  in  behalf  of  the  people,  except  an  action  to  recover  a 
penalty  or  forfeiture  expressly  given  by  law  to  a  particular  officer,  must  be 
brought  in  the  name  of  the  people  of  the  state. 

C.  Civil  Practice  Act,  §  1203.    Complaint  and  title  of  action  mnst  show 

relator. 

Where  an  action  is  brought  by  the  attorney-general  on  the  relation  or  in- 
formation of  a  person  having  an  interest  in  the  question,  the  complaint  must 
allege,  and  the  title  of  the  action  must  show,  that  the  action  is  brought  upon  the 
relation  of  that  person. 

D.  Civil  Practice  Act,  §  1204.    Joinder  of  causes  of  action  in  favor  of 

people  against  same  person. 

Where  two  or  more  causes  of  action  exist  in  favor  of  the  people  against  the 
same  person  for  money  due  upon,  or  damages  for  the  non-performance  of,  one  or 
more  contracts  of  the  same  nature,  the  attorney-general  must  join  all  those 
causes   in   one  action. 

E.  Civil  Practice  Act,  §  1205.    Consolidation  of  actions  in  behalf  of 

people  against  several  defendants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people  upon  the  same 
mortgage  or  other  contract  are  pending  against  separate  defendants  claiming  or 
defending  under  the  same  title,  the  attorney-general,  upon  the  request  of  the 
defendants,  must  cause  them  to  be  consolidated  into  one  action;  and  only  one 
bill  of  costs  can  be  taxed  against  the  defendants. 

15.  People  V.  Troupe,  171  App.  Biv.  1,  158  N.  Y.  Snpp.  950. 
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F.  Civil  Practice  Act,  §  1206.    Proceedings  in  action  bronght  in  behalf 

of  people. 

The  pTOceedings  in  an  action  bronght  in  behalf  of  the  people  are  the  same  as  in 
an  action  by  a  private  person,  except  as  otherwise  specially  prescribed  by  statute 
or  rule. 

G.  Civil  Practice  Act,  §  1207.    Judgment  or  order  against  the  people  in 

action  or  special  proceeding  brought  in  their  behalf. 

Where  judgment  is  rendered  or  a  final  order  is  made  against  the  people  in 
a  civil  action  brought,  or  special  proceeding  instituted,  in  their  name,  by  a 
public  officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the  same  effect  and  in 
the  same  form  as  against  a  private  individual  who  brings  a  like  action  or  in- 
stitutes a  like  special  proceeding,  except  as  otherwise  specially  prescribed  by 
statute  or  rule. 

H.  Joinder  of  relator. 

In  an  action  in  the  nature  of  qiw  warranto  brought  on  the 
complaint  or  information  of  a  claimant,  the  claimant  must  be 
joined  as  a  relator,^^  and  he  must  give  the  security  for  costs 
required  by  section  155  of  the  Civil  Practice  Act.  Where  an 
action  in  behalf  of  the  People  is  brought  by  the  Attorney- 
General  on  the  relation  of  a  person  having  an  interest  in  the 
question,  the  defendant  is  entitled  to  judgment  on  the  plead- 
ings unless  the  complaint  alleges  that  the  Attorney-General 
has  required  the  relator  to  give  satisfactory  security  to  in- 
demnify the  people  against  the  costs  and  expenses  of  the 
action  and  that  such  security  has  been  given."  An  omission 
to  join  the  relator  as  a  party  may  be  cured  by  amendment, 
witiiout  eosts.^ 

16.  People  V.  McClellan,  119  App.  18.  People  v.  Walker,  23  Barb.  304; 
Div.  416,  104  N.  Y.  Snpp.  447.  Morris  v.  Whelan,   64  How.  Pr.   109; 

17.  People  ex  rel.  Delehanty  v.  Mc-  City  of  Brooklyn  v.  Mackey,  15  Hun, 
Intyre,  179  App.  Div.  528,  166  N.  Y.  804;  People  v.  Ferris,  16  Hun,  219, 
Supp.  634.  aff'd,   76  N.  Y.   326. 
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PROHIBITION. 

AHTICLE  I. 
Intioductoiy. 

A.  CivU  Practice  Act,  §  1341.    Prohibition  writs  abolished. 

B.  The  writ  of  prohibition. 

C.  The  order  of  prohibition. 

D.  Injunction  contrasted. 

ASXICLE  II. 

When  Remedy  Available. 

A.  In  general. 

B.  Jurisdictional  questions. 

C.  Error  in  exercising  jurisdiction. 

D.  Other  remedy  available. 

E.  Acts  already  done. 
P.  Powers  not  judicial. 
G.  Biscretion  of  court. 
H.  Promotion  of  justice. 

I.  Extraordinary  terms  of  Supreme  Court. 

J.  Surrogate. 

K.  Justice  of  the  peace. 

L.  Examining  magistrate. 

M.  Summary  proceedings. 

N.  Peacemakers'  court. 

O.  Military  board  or  court. 

P.  Quasi- judicial  boards. 

Q.  Public  service  commission. 

E.  Board  of  supervisors. 

S.  Municipal  officers. 

T.  Superintendent  of  public  works. 

U.  School  officers. 

ARTICLE  in. 
Procednre. 

A.  Granting  of  alternative  order. 

1.  Civil  Practice  Act,  5  1342.    Granting  of  alternative  order. 

2.  Petition. 

B.  By  what  court  alternative  order  granted. 

1.  Civil  Practice  Act,   §   1343.     Alternative  orders   granted  at  special 

term. 

2.  Civil   Practice   Act,    §    1344.     Alternative   order,   when    granted   by 

appellate  division. 

C.  Civil  Practice  Act,  §  1345.     Contents  of  alternative  order. 

D.  Civil  Practice  Act,  §  1346.     Service  of  alternative  order. 
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E.  Eetnm. 

1.  Civil  Practice  Act,  §  1347.    Eetnm  to  alternatlTe  order. 

2.  CivU  Practice  Act,  §  1348.    Betum  by  party. 

3.  Conclusiveness. 

F.  Proceedings  after  return. 

1.  Civil  Practice  Act,  §  1349.    Proceedings  after  return. 

2.  Preferences. 

G.  Final  order. 

1.  Civil  Practice  Act,  §  1350.    Granting  final  order  when  no  return  made. 

2.  Civil  Practice  Act,  §.  1351.    Alternative  order  granted  first. 

3.  Civil  Practice  Act,  §  1353.     Final  order;  costs. 

H.     Civil  Practice  Act,  §  1352.    Motion  to  vacate  or  set  aside  prohibition  orders. 
I.    Appeals. 

1.  Civil  Practice  Act,  ^  1354.    Appeals. 

2.  Court  of  appeals. 

3.  Justice  of  peace. 

J.    Civil  Practice  Act,  %  1355.    Stay  of  proceedings;  enlargement  of  time. 

ARTICLE  IV. 
Precedents. 

A.  Petition  for  order  against  justice  of  peace. 

B.  Petition  for  order  against  recorder. 

C.  Alternative  order. 
B.     Final  order. 

ABTICLE  I. 

INTRODUCTORY. 

A.  Civil  Practice  Act,  §  1341.    Frohibitiou  writs  abolished. 

The  alternative  and  absolute  writs  of  prohibition  are  hereby  abolished.  The 
relief  heretofore  obtained  by  either  of  such  writs  under  the  provisions  of  the 
eode  of  civil  procedure  shall  hereafter  be  obtained  by  orders  as  provided  in  this 
article.  Wherever  in  any  statute  reference  is  made  to  a  writ  of  prohibition,  such 
reference  shall  be  deemed  to  refer  to  an  alternative  or  final  prohibition  order, 
as  the  case  may  be,  as  provided  in  thin  article,  and  the  relief  given  by  any 
Bueh  statute  by  means  of  a  writ  shall  be  obtained  by  an  order  as  provided  in 
this  article. 

B.  The  writ  of  prohibition. 

The  Civil  Practice  Act  abolishes  the  ancient  writ  of  pro- 
hibition and  substitutes  in  its  place  an  order  of  prohibition. 
The  writ  of  prohibition  is  an  extraordinary  judicial  writ  issu- 
ing out  of  a  court  of  superior  jurisdiction  and  directed  to  an 
inferior  tribunal  properly  and  technically  denominated  such, 
or  to  an  inferior  ministerial  tribunal  possessing  incidentally 
judicial  powers  and  known  as  a  quasi-judicial  tribunal,  or 
even  in  extreme  cases  to  a  purely  ministerial  body,  command- 
ing it  to  cease  abusing  or  usurping  judicial  functions.    A  writ 
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of  prohibition  is  a  prerogative  writ  to  be  used  with  great 
caution  and  forbearance  for  the  furtherance  of  justice,  and 
for  securing  order  and  regularity  in  all  the  tribunals  where 
there  is  no  other  regular  and  ordinary  remedy.  The  legiti- 
mate scope  and  purpose  of  the  writ  is  to  keep  inferior  courts 
within  the  limits  of  their  own  jurisdiction,  and  to  prevent 
them  from  encroaching  upon  the  jurisdiction  of  other 
tribunals.^ 

Its  use  was  upheld  and  encouraged,  since  it  was  of  vital  im- 
portance to  the  due  administration  of  justice  that  every  tribu- 
nal invested  with  judicial  functions  should  be  confined  strictly 
to  the  exercise  of  those  powers  with  which  it  has  been  by  law 
intrusted.^ 

C.  Tbe  order  of  prohibition. 

Under  the  Civil  Practice  Act,  an  order  of  prohibition  is 
granted,  which  order  operates  as  a  substitute  for  the  former 
writ  of  prohibition.  It  is  thought  that  the  order  wiU  now  be 
granted  in  the  same  class  of  cases,  and  in  no  others,  as  liti- 
gants formerly  secured  relief  by  the  writ.  Some  change,  how- 
ever, has  been  made  in  the  procedure.  It  is  now  required  that 
application  be  founded  upon  a  verified  petition,  though  form- 
erly the  writ  could  be  issued  upon  an  afl&davit.  The  change 
from  a  writ  to  an  order  necessarily  involves  a  change  in  the 
form  of  the  mandate.  The  return  was  formerly  made  to  the 
writ,  but  under  the  new  practice  the  return  is  made  to  the 
petition  and  order. 

S.  Injunction  contrasted. 

In  general,  the  results  to  be  obtained  by  an  order  of  pro- 
hibition may  be  also  obtained  by  injunction.  At  the  time  of 
the  adoption  of  the  Code  of  Civil  Procedure,  it  was  said  by 
the  commissioners  that,  "It  was  thought  that  this  writ  had 
survived  its  practical  utility,  and  that  all  the  practical  benefits 
of  the  writ  might  be  obtained  by  means  of  an  injunction." 

1.  People  7.  Works,  7  Wend.  486;  the  cause  originally  or  some  col- 
People  V.  Supervisors,  1  Hill,  195.  lateral  matter  arising  therein  is  beyond 

The  writ  of  prohibition  is  an  extra-  the  jurisdiction  of  the  court.     People 

ordinary  writ,  issuing  out  of  a  superior  ex   rel.    Jimeson   v.    Shongo,    83    Misc. 

court,  directed  to  the  judge  and  parties  325,  144  N.  Y.  Supp.  885. 

of   a  Buit  in   an  inferior   court,   com-  2.  Quimbo  Appo  v.  People,  30  N.  T. 

manding  them  to  cease  the  prosecution  531. 
thereof,  upon  a  suggestion  that  either 
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The  writ  was  retained,  however,  and  it  will  be  seen  that  cases 
might  arise  where  it  has  an  advantage  over  an  injunction.  An 
injunction  restrains  only  the  parties  to  an  action  or  proceed- 
ing and  restrains  the  lower  court  through  its  acquiescence 
only.  In  ease  of  the  willful  ignoring  of  an  injunction  by  the 
court,  there  is  no  penalty  in  the  same  proceeding.  With  the 
order  of  prohibition,  however,  it  is  different.  The  prohibition 
issues  not  only  to  the  party  plaintiff  or  defendant,  but  to  the 
court  itself,  and.  a  disobedience  of  the  prohibition  will  bring 
the  judge  or  the  members  of  the  court  into  contempt  for  such 
disobedience. 

ARTICLE  n. 

WHEN  REMEDY  AVAILABLE. 

A.  In  general. 

The  Code  of  Civil  Procedure  did  not  prescribe  the  cases  in 
which  a  writ  of  prohibition  would  be  issued.  And  the  Civil 
Practice  Act  does  not  define  the  cases  when  the  order  of  pro- 
hibition is  available,  further  than  to  provide  that  the  relief 
obtained  by  the  writ  of  prohibition  under  the  Code  of  Civil 
Procedure  shall  hereafter  be  obtained  by  the  order  of  pro- 
hibition.' 

B.  Jurisdictional  qnestions. 

The  office  of  an  order  of  prohibition  is  to  prevent  a  tribunal 
having  judicial  power  from  taking  cognizance  of  matters  not 
within  its  jurisdiction  or  from  exceeding  its  jurisdiction  in 
regard  to  such  matters.*    As  a  general  rule,  only  questions 

3.  Civil  Practice  Act,  section  1341.        ex  rel.  Martin  v.  Brady,  168  App.  Div. 

4.  People  ex  rel.  Jones  v.  Sherman,       108,  153  N.  Y.  Supp.  893. 

«6  App.  Div.  331,  73  N.  Y.  Supp.  718,  Writ    of    habeas    corpus.— Where    a 

aff'd,   171  N.  Y.   684;   People  ex  rel.  justice   of   the   Supreme   CJourt   in   one 

Nevrton    v.    Special    Term,    193    App.  eonnty,  upon  the  petition  of  a  prisoner 

Div.  463,  184  N.  Y.  Supp.   193.  detained  for  trial  in  the  Supreme  Court 

Inspection  of  grand  jury  minutes. —  in  session  in  an  adjoining  county  is- 

As  the  only  function  of  an  order  of  sued  a  writ  of  habeas  corpus  returnable 

prohibition  is  to  prevent  a  court  or  a  before  himself,  an  application  for  an 

judicial  oficer  from  acting  without  or  order  of  prohibition  against  such  juB- 

in   excess    of   its    or   his   jurisdiction,  tice  before  he  had  an  opportunity  to 

Buch  an  order  should  not  be  granted  to  consider  .  the  objection  to  his  jurisdic- 

lestrain  a  justice  of  the  Supreme  Court  tion  in  making  the  order   returnable 

from    granting    leave   to    inspect   the  before  himself,  instead  of  before  the 

minutes  of  the  grand  jury,  for  he  has  court,  should  be  denied.  People  ex  rel. 

the  power  to  make  such  order.    People  Whitman  v.  Woodward,  150  App.  Div. 
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involving  the  jurisdiction  of  the  tribtmal  are  raised  in  the 
proceeding.^  The  only  question  which  may  properly  be  con- 
sidered upon  an  application  for  an  order  of  prohibition  is 
whether  or  not  the  tribunal  whose  acts  it  is  sought  to  restrain 
has  jurisdiction  to  do  or  perform  the  act  or  thing  complained 
of.®  The  order  of  prohibition  should  never  be  granted  where 
the  court  sought  to  be  enjoined  has  jurisdiction  both  of  the 
subject-matter  of  the  litigation  and  of  the  parties  thereto  and 
where  the  right  of  review  by  appeal  exists  in  favor  of  the 
party  who  may  be  aggrieved.''  An  order  of  prohibition  will 
be  granted  only  where  there  is  a  want  of  jurisdiction  or  an 
act  in  excess  of  jurisdiction,  or  possibly  where  a  person 
arraigned  upon  a  criminal  charge  has  no  other  remedy  for 
the  assertion  of  his  constitutional  rights  than  a  resort  to  such 
remedy.* 

The  remedy,  however,  is  not  strictly  confined  to  cases  where 
the  tribunal  has  no  jurisdiction  of  the  subject-matter  in  the 
case.  It  may  be  granted,  in  some  cases,  where,  although  hav- 
ing power  in  relation  to  the  matter,  it  is  proceeding  in  excess 
of  its  jurisdiction.'     The  excess  of  jurisdiction,  as  distin- 


770,  135  N.  T.  Supp.  373,  25  N.  Y. 
Cr.  354. 

Striking  matter  from  indictment. — 
Although  there  is  no  authority  therefor 
in  the  Code  of  Criminal  Procedure,  the 
court  in  its  inherent  jurisdiction  over 
practice  >  and  procedure  may  entertain 
a  motion  to  strike  from  an  indictment 
scandalous  and  irrelevant  matter  not 
charging  a  crime.  Hence,  an  order  of 
prohibition  will  not  be  granted  to  pre- 
vent a  justice  from  striking  out  such 
matter.  People  ex  rel.  Weeks  v.  Piatt, 
173  App.  Div.  451,  159  N.  T.  Supp.^920. 

6.  People  V.  Nichols,  79  N.  Y.  582; 
People  ex  rel.  Patrick  v.  Fitzgerald,  73 
App.  Div.  339,  76  N.  T.  Supp.  865; 
People  ex  rel.  Hummel  v.  Davy,  105 
App.  Div.  598,  94  N.  T.  Supp.  1037, 
afl'd,  184  N.  Y.   30. 

Ltmatic. — ^While  an  action  was  pend- 
ing in  the  City  Court  of  New  York, 
the  defendant  was  adjudged  a  luna- 
tice,  and  her  committee*  appeared  as  a 
party  and  set  up  a  defense  that  no 


leave  to  sue  had  been  granted;  held, 
that  the  City  Court  could  not  proceed, 
and  that  the  Supreme  Court  could  re- 
strain it  from  so  doing.  Matter  of 
Delehanty,  28  Abb.  N.  C.  245,  44  St. 
Rep.  836,  18  N.  Y.  Supp.  395. 

Theatre  license. — On  an  application 
for  a  prohibition  to  prevent  the  entry 
of  an  order  granting  the  prayer  of 
the  petitioner,  to  revoke  the  license  of 
a  theater,  the  only  question  for  the 
appellate  court  is  whether  or  not  the 
justice  had  jurisdiction.  People  ex 
rel.  Hammerstein  v.  O 'Gorman,  124 
App.  Div.  222,  108  N.  Y.  Supp.  737. 

6.  People  ex  rel.  Jones  v.  Sherman, 
66  App.  Div.  231,  72  N.  Y.  Supp.  718; 
afl'd,  171  N.  Y.  684. 

7.  Farley  v.  Weil,  63  Misc.  188,  118 
N.  Y.  Supp.  465. 

8.  People  ex  rel.  Hummel  v.  Davy, 
105  App.  Div.  598,  94  N.  Y.  Supp. 
1037,  afl'd,  184  N.  Y.  30. 

9.  People  ex  rel.  Patrick  v.  Fitz- 
gerald  73   App.    Div.    339,    76    N.    Y. 
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guished  from  want  of  JTirisdiction,  for  which  an  order  of  pro- 
hibition will  'be  grantfed,  does  not  relate  to  the  prevention  of 
errors  of  law  or  of  procedure  in  an  action  or  proceeding  over 
which  the  court  has  jurisdiction,  but  to  a  threatened  exercise 
of  jurisdiction  to  make  a  determination  or  decision  which  the 
court  has  not  acquired  or  cannot  acquire  jurisdiction  to  make, 
although  it  has  general  jurisdiction  of  the  action  or  proceed- 
ing.^" Where  a  statute  imposes  restrictions  as  to  the  circum- 
stances in  which  an  inferior  court  or  judge  thereof  may  act  in 
matters  otherwise  within  its  jurisdiction  and  these  restric- 
tions are  disregarded,  the  party  aggrieved  may,  in  the  dis- 
cretion of  the  court,  be  entitled  to  an  order  of  prohibition." 

An  order  of  prohibition  is  the  proper  remedy  to  prevent  the 
acts  of  a  court  that  may  be  such  de  facto  but  are  not  de  jure.'^ 

The  order  may  be  granted  to  prevent  a  court  from  trying 
a  case  between  sailors  and  officers  of  a  foreign  vessel  where 
a  treaty  stipulated  what  courts  should  have  jurisdiction." 

Prohibition  is  the  proper  remedy  to  determine  the  ques- 
tion whether  a  judge  is  disqualified  by  reason  of  his  interest 
in  the  litigation,"  or  to  determine  constitutional  questions 
affecting  the  jurisdiction  of  the  courts^  or  to  prevent  an  officer 
from  proceeding  under  an  unconstitutional  statute.^®     The 

Supp.  865 ;  People  ex  rel.  Hummel  t.  ex  rel.  Jerome  v.  General  Sessions,  185 

Davy,    105   App.    Div.    598,    94    N.    Y.  N.  T.  504,  aff'g,  112  App.  Div.  424,  98 

Supp.  1037,  aff'd,  184  N.  T.  30;  People  N.  T.  Supp.  557. 

ex  rel.  Weeks  v.  Piatt,  173  App.  Div.  10.  People  ex  rel.  Woodbury  v.  Hen- 

451,   159  N.  Y.  Supp.   920;   People  v.  driek,   168  App.  Div.   553,   153   N.  Y. 

Municipal  Court,    162   App.   Div.   477,  Supp.  188,  affd,  215  N.  Y.  339. 
147  N.  Y.  Supp.  615,  aff'd,  3ia  If.  Y.  11.  People  v.  Nichols,  79  N.  Y.  582; 

595.  People  ex  rel.  United  Building  M.  Co. 

The  Court  of  General  Sessions  of  the  v.  Special  Term,  145  App.  Div.  530,  130 

Peace  in  and  for  the  county  of  New  N.  Y.  Supp.  553. 

York  has  no  power  to  entertain  a  mo-  12.  People   ex  rel.   Childs  v.   Extra- 

tion  for  a  new  trial  after  judgment  in  ordinary    Trial   Term,    184   App.    Div. 

a   criminal   caae  unless   the   motion  is  829,  171  N.  Y.  Supp.  923. 
made  under  the  provisions  of  subdivi-  13.  People  v.  Marine  Court,  6  Hun, 

sion  7  of  section  465  of  the  Code  of  214. 

Criminal  Procedure.    Where,  therefore,  14.  North    Bloomfleld    Gravel    Min. 

said  court  is  about  to  exceed  its  powers  Co.  v.  Keyser,  58  Cal.  315 ;  State  v. 

by   entertaining  such   a  motion  upon  Judge,  38  La.  Ann.  247. 
grounds  not  permitted  by  such  provi-:  15.  People  ex  rel.  Metz  v.  Dayton, 

Bions,  a  writ  of  prohibition  is  the  ap-  120  App.  Div.  814,   105  N.  Y.  Supp. 

propriate    remedy    in    behalf    of    the  809,  rev'd,  189  N.  Y.  460. 
people,  and  is  properly  issued.    People  16.  Sweet  v.  Hulbert,  51  Barb.  312. 
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remedy  will  lie  to  a  commissioner  appointed  by  a  foreign  court 
who  is  aibout  to  issue  process  for  contempt  against  a  citizen  of 
this  State,  for  his  refusal  to  answer  certain  interrogatories, 
where  it  appears  that  the  petitioner  was  a  minister  of  the 
Gospel,  and  was  sought  to  be  enforced  to  reveal  confidential 
confessions  made  to  him  as  such." 

C.  Error  in  exercising  jurisdiction. 

Where  the  inferior  court  has  jurisdiction  of  the  matter  in 
controversy,  the  superior  court  will  refuse  to  interfere  by 
prohibition,  and  will  leave  the  party  aggrieved  to  procure  the 
ordinary  remedies  for  the  correction  of  errors.^*  There  must 
be  a  violation  of  a  statutory  restriction  or  an  unlawful  exer- 
cise of  jurisdiction;  an  error  in  practice  affords  no  groxmds 
for  the  remedy."  It  does  not  lie  to  prevent  a  subordinate 
court  from  deciding  erroneously,  or  from  enforcing  an 
erroneous  judgment  in  a  case  which  it  had  a  right  to  adjudi- 
cate.^ 

A  writ  of  prohibition  will  not  be  allowed  to  guard  against 
a  future  apprehended  error  by  an  inferior  tribunal,  when,  as 
matter  of  fact,  such  tribunal  upon  due  objection  may  not  com- 
mit such  error  and  when,  if  it  does  commit  it,  the  aggrieved 
party  may  be  fully  and  adequately  protected  by  ordinary  pro- 
cess of  appeal  from,  or  review  of,  its  action.^  It  is  not  the 
office  of  a  writ  of  prohibition  to  regulate  the  admission  or 
rejection  of  evidence  or  the  proceedings  before  an  inferior 
court,  judge,  or  other  tribunal  having  jurisdiction  of  an  action 
or  proceeding.  Where  jurisdiction  exists  errors  of  law  or 
procedure  must  be  corrected  by  such  appeal  or  other  review 
as  the  law  affords.^ 

17.  People  ex  rel.  Toy.  v.  Mayer,  71  brook,  89  N.  Y.  152;  People  ex  rel. 
Hun,  182,  34  N.  Y.  Supp.  6X1.  Nassort  v.  Young,   195  App.  Div.  513, 

18.  Ex   parte   Gordon,    3   Hill,    363 ;       186  N.  Y.  Supp.  334. 

People  V.  Steward,  7  Wend.  518.  21.  People  ex  rel.   BaUin  v.   Smith, 

19.  People  ex  rel.  Mayor  v.  Niehols,  184  N.  Y.  96;  (Sty  of  New  York  t. 
79  N.  Y.  582;  People  v.  Marine  Court,  Public  Service  Comm.,  104  Miae.  306, 
36  Barb.  341;  People  ex  rel.  v.  Oyer  171  N.  Y.  Supp.  830. 

and  Terminer,  37  How.  Pr.  14;  People  22.  People   ex   rel.    Patrick   v.   Fit?.- 

V.  Bussell,  49  Barb.  351,  14  Abb.  Pr.  gerald,   73   App.   Div.    339,   76  N.   Y. 

266.  Supp.   865. 

20.  People   ex   rel.   Adams  v.   West- 
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1).  Other  remedy  available. 

The  remedy  by  prohibition  may  be  said  to  be  an  extra- 
ordinary remedy  and  it  should  not  be  granted  except  in  case 
of  necessity.^  It  should  never  be  resorted  to,  if  the  party 
has  another  adequate  remedy;  and  it  is  always  a  sufficient 
reason  for  withholding  the  relief  that  the  party  has  another 
complete  remedy.^  If  a  party  can  secure  his  rights  through 
an  appeal,  he  wiU  not  generally  be  allowed  to  prosecute  a 
proceeding  in  prohibition.^  The  common  law  rule  that  pro- 
hibition is  a  preventive  remedy  and.  not  a  corrective  one,  has 
not  been  changed  by  modern  practice  acts.^    It  should  be 


23.  People  ex  rel.  Adams  v.  West- 
brook,  89  N.  Y.  153;  People  ex  rel. 
livingstoa  v.  Wyatt,  113  App.  Div. 
Ill,  99  N.  Y.  Supp.  114,  afe'd,  186  N. 
Y.   383. 

24.  People  ex  rel.  Livingston  v. 
Wyatt,  113  App.  Biv.  Ill,  99  N.  Y. 
Swpp.  114,  aff'd,  186  N.  Y.  383;  Ex 
parte  Braudlacht,  2  Hill,  367;  People 
V.  County  Court  of  Kings,  33  Wkly. 
Dig.  137. 

25.  People  ex  rel.  BaUin  v.  Smith, 
184  N.  Y.  96;  People  ex  rel.  Wood- 
bury T.  Hendrick,  315  N.  Y.  339; 
People  ex  rel.  Childs  v.  Extraordinary 
Term,  338  N.  Y.  463;  People  ex  rel. 
Society  v.  MeCue,  74  App.  Div.  302, 
77  N.  Y.  Supp.  451;  People  ex  rel. 
Livingston  v.  Wyatt,  113  App.  Div.  Ill, 
99  N.  Y.  Supp.  114,  aff'd,  186  N.  Y. 
383;  People  ex  rel.  Heminway  v. 
Bostlemann,  83  Mise.  639,  144  N.  Y. 
Supp.  148,  20  N.  Y.  Cr.  399 ;  People  ex 
rel.  Woodbury  v.  Hendrick,  315  N.  Y. 
339;  People  ex  rel.  United  Building  M. 
Co.  V.  Special  Term,  145  App.  Div.  530, 
130  N.  Y.  Supp.  553;  People  ex  rel. 
Whitman  v.  Woodward,  150  App.  Div. 
770,  135  N.  Y.  Supp.  373,  37  N.  Y.  Cr. 
354;  Matter  of  Mclntyre  v.  Sawyer, 
179  App.  Div.  535,  166  N.  Y.  Supp. 
631;  People  ex  rel.  Wiesenthal  v. 
Dunne,  195  App.  Div.  335,  186  N.  Y. 
Supp.  452;  People  ex  rel.  Nassort  v. 
Toung,  195  App.  Div.  513,  186  N.  Y. 


Supp.  334;  People  v.  Marine  Court,  36 
Barb.  341;  People  v.  McAdam,  2  Civ. 
Pro.  86;  People  ex  rel.  Baldwin,  v, 
Goldfogle,  33  Civ.  Pro.  417,  30  N.  Y. 
Supp.  396;  People  ex  rel.  v.  Clute,  42 
How.  Pr.  157;  People  ex  rel.  Salke  v. 
Taleott,  21  Hun,  591;  People  ex  rel. 
Oakly  V.  Petty,  33  Hun,  443;  People 
ex  rel.  James  v.  Surrogate,  36  Hun, 
218. 

Determination  of  sanity. — As  the 
Supreme  Court  at  Special  Term  haa 
jurisdiction  to  determine  the  sanity  of 
a  person  on  a  writ  of  habeas  corpus,  it 
cannot  be  prevented  by  a  writ  of  prohi- 
bition from  calling  a  jury  to  aid  it  in 
determining  the  question  of  sanity,  as 
this  falls  within  the  class  of  errors  in 
procedure  for  which  there  is  an  ade- 
quate remedy  by  appeal.  People  ex  rel. 
Woodbury  v.  Hendrick,  315  N.  Y.  339. 

Removal  of  cause. — ^It  is  well  settled 
that  prohibition  will  not  lie  where  there 
is  a  remedy  by  appeal,  and  thus  it  was 
refused  where  a  justice  erroneously  re- 
fused to  accept  an  undertaking  given 
to  remove  a  cause  from  a  district  court 
of  New  York  to  the  Court  of  Common 
Pleas,  there  being  an  appeal  from  mush 
refusal.  People  ex  rel.  Beynolds  Card 
Mfg.  Co.  V.  Fourth  District  Court,  13 
Civ.  Pro.  134. 

26.  People  ox  rel.  Gould  v.  Com'rs 
of  Excise  of  N.  Y.,  61  How.  Pr.  514. 
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issued  only  in  cases  of  extreme  necessity  and  not  for  griev- 
ances which  may  be  redressed  by  ordinary  proceedings  at 
law,  or  in  equity,  or  by  appeal.^''  Where  a  remedy  exists  by 
appeal  or  otherwise  to  correct  an  error  of  law  or  practice, 
the  remedy  will  not  be  allowed.^^ 

When  the  defendant  in  an  action  instituted  in  an  inferior 
court,  pleads  to  the  jurisdiction  of  such  court,  and  his  plea  is 
overruled,  no  suificient  cause  is  presented  for  granting  a  pro- 
hibition, since  ample  remedy  may  be  had  by  an  appeal  from 
the  final  judgment  in  the  cause.^  The  extraordinary  remedy 
of  prohibition  may  not  be  invoked  to  prevent  an  anticipated 
injury  or  injustice  on  the  theory  that  the  court  may  errone- 
ously decide  that  an  invalid  subpoena  is  valid  or  that  an  in- 
formation is  sufficient  to  give  jurisdiction  when  it  is  not  suffi- 
cient.^" 

Or  if  an  aggrieved  party  has  a  remedy  by  an  application 
for  the  correction  of  an  erroneous  judgment  or  mandate,'^  or 
to  vacate  an  erroneous  order ,^^  the  remedy  may  be  denied.  It 
does  not  lie  when  a  court  has  only  overruled  preliminary  ob- 
jections and  the  relator  can  have  a  remedy  against  a  final 
order  by  injunction.^  And  when  a  party  has  a  remedy  by 
certiorari,  the  court  may  refuse  an  order  of  prohibition.^* 

87.  People  ex  rel.   Adams  v.   West-  hibition  may  lie  to  restrain  the  action 

brook,   89  N.   T.   152 ;    People  ex  rel.  of  justices  of  the  Supreme  Court  of  the 

Hummel  v.  Davy,  105  App.  Div.  598,  First  or  Second  Judicial  Departments 

94  N.  Y.  Supp.  1037,  aff'd,  184  N.  T.  from  ordering  a  summary  public  exam- 

30;  People  v.  Common  Pleas,  43  Barb.  ination  of   certain  public  officers   and 

278 ;  Ex  parte  Braudlacht,  2  Hill,  367 ;  heads  of  department  of  the  city  of  New 

People   V.   Russell,    19   Abb.    Pr.    136;  York  under  section   1534   of  the   city 

Sweet  V.  Hulbert,  51  Barb.  312;  People  charter,     this     extraordinary     remedy 

V.  Marine  Court,  36  Barb.  341;  People  should  not  be  granted  where  there  is  a 

V.  Talcott,  21  Hun,  591.  sufficient  remedy  by  a  motion  to  vacate 

28.  People  ex  rel.  v.  Clute,  42  How.  the  order  for  examination  made  under 
Pr.  157.  said    section.      Matter     of    Mitchel   v. 

29.  Kantrowitz  v.  Brooklyn,  Q.  C.  &  Cropsey,  177  App.  Div.  663,  164  N.  Y. 
S.  E.  E.  E.  E.,  173  App.  Div.  189,  159  Supp.  336. 

N.  Y  Supp.  23.  33.  People  ex  rel.  Cook  v.  Parker,  63 

30.  People     ex     rel.     Livingston     v.       How.  Pr.  3. 

Wyatt,  113  App.  Div.   Ill,  99  N.  Y.  34.  Civil  service. — ^A  veteran  employee 

Supp.  114;  aff'd,  86  N.  Y.  383.  of  the  tenement-house  department  of  the 

31.  People  ex  rel.   Salke  v.   Talcott,  city     of     New     York     against     whom 
21   Hun,  591.  charges   have    been    preferred,    triable 

32.  Examination  of  public  officers. —  before   the    commissioner   and   deputy 
While,  it   seems,   that   a  writ   of  pro-  commissioner  of  the  department,  has  a 
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£.  Acta  already  done. 

The  remedy  of  prohibition,  as  its  name  imports,  is  one 
which  commands  the  person  to  whom  it  is  directed  not  to  do 
something  which  by  the  suggestion  of  the  petitioner  the  court 
is  informed  he  is  about  to  do.  If  the  thing  is  already  done, 
it  is  manifest  that  prohibition  cannot  undo  it,  for  that  would 
require  an  affirmative  act,  and  the  only  effect  of  a  prohibition 
is  to  suspend  the  action  and  to  prevent  any  further  proceed- 
ings in  the  p^hibited  direction.** 

F.  Powers  not  judicial. 

Prohibition  will  not  interfere  with  the  exercise  of  minis- 
terial as  distinguished  from  judicial  powers.^"  It  will  not 
issue  to  restrain  the  board  of  police  justices  of  New  York  City 
in  appointing  and  removing  clerks  of  courts,  since  in  so  act- 
ing they  do  not  act  as  a  court."  An  investigation  by  the  State 
Civil  Service  Commission  of  charges  against  a  public  officer 
for  violating  the  Civil  Service  Law  involves  administrative 
not  judicial  action.  No  duty  is  imposed  upon  the  commission 
to  make  any  determination,  either  judicial  or  otherwise,  but 
to  investigate  the  enforcement  and  practical  operation  of  the 
statute  and  to  report  its  action,  with  such  suggestions  as  may 
occur  to  it  as  a  result  of  such  investigation  for  the  effectual 
accomplishment  of  the  intent  of  the  law,  to  the  Governor,  for 
transmission  to  the  Legislature;  its  function  is  analogous  to 
that  of  a  legislative  committee  of  inquiry  or  investigation. 
Prohibition,  therefore,  will  not  lie  to  restrain  the  commission 
from  making  such  investigation,  since  that  relief  is  addressed 
to  subordinate  courts  and  inferior  tribunals  only,  to  restrain 
them  from  exceeding  their  jurisdiction,  and  cannot  be  used 
to  prevent  action  by  administrative  or  legislative  bodies.^^ 

remedy  by  certiorari  to  review  the  pro-  Wall.  U.  S.  158. 

ceedings  in  ease  they  result  in  his  re-  36.  People  v.  Supervisors  of  Queens, 

movaJ  or  attempted  removal ;   and  an  1  Hill,  201 ;  Ex  parte  Braudlacht,  2 

order  of  prohibition  will  not  be  granted  Hill,  367. 

to  prevent  the  officers  having  jurisdie-  37.  Norton  v.  Dowling,  4ft  How.  Pp. 

tion  from  trying  the  charges.    People  7. 

ex  rel.  Crowley  v.  Butler,  S3  Misc.  366,  38.  People  ex  rel.  Bender  v.  Milliken, 

103  N.  T.  Supp.  339.  185  N.  Y.  35,  afl'g,  110  App.  Div.  579, 

36.  United    States    v.    Hoffman,    4  97  N.  T.  Snpp.  223. 
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G.  Discretion  of  court. 

An  order  of  prohibition  is  not  a  matter  of  right,  but  is 
granted  in  the  exercise  of  a  sound  judicial  discretion,  and 
whether  the  relief  will  be  granted  depends  upon  the  circum- 
stances of  each  particular  case.^ 

H.  Promotion  of  justice. 
An  order  of  prohibition  will  not  be  granted  where  a  greater 
injustice  would  be  done  by  its  issue  than  would  be  prevented 
by  its  operation.^  Where  it  clearly  appears  that  great  public 
injury  would  be  likely  to  foUow  if  the  order  of  prohibition  is 
granted,  and  the  moving  papers  do  not  show  facts  justifying 
a  claim  that  irreparable  injury  would  follow  a  denial  of  the 
relief,  the  motion  therefor  will  be  denied  on  the  ground  that 
it  would  be  apt  to  defeat  and  not  promote  the  ends  of  justice.*^ 

I.  Extraordinary  terms  of  Supreme  Court. 

Where  the  Governor  directed  that  notice  of  an  extraordinary 
term  of  the  Supreme  Court  be  published  in  two  newspapers, 
but  the  notice  was  published  in  one  paper  only,  it  was  held  the 
extraordinary  term  was  not  properly  convened,  and  as  the 
justices  appointed  had  no  jurisdiction,  an  order  of  prohibition 
should  issue  to  prevent  action  by  them,^  Such  an  order 
should  be  granted,  although  one  extraordinary  term  appointed 
by  the  Governor  was  noticed  by  a  single  publication  and  a 
subsequent  term  to  be  presided  over  by  a  different  justice  was 
also  noticed  by  a  single  publication,  if  the  second  order  for 
the  term  did  not  refer  to  the  first  order.**  But,  where  the 
Governor  appointed  an  Extraordinary  Trial  Term,  and 
ordered  that  notice  of  the  appointment  be  given  by  publica- 
tion of  his  order  once  in  each  week  for  two  successive  weeks 
in  two  designated  newspapers  and  the  order  was  published  in 
one  of  the  papers,  as  directed,  but  in  the  other  was  published 

39.  People  ex  rel.  Adams  v.  West-  41.  People  ex  rel.  Jordan  v.  Wother- 
brook,  89  N.  Y.  15®;  People  ex  rel.  spoon,  94  Misc.  419,  157  K.  Y.  Supp. 
Livingston  v.  Wyatt,   186  N.  Y.   383,      9S3. 

aff'g,    113   App.   Div.    Ill,    99   N.   Y.  42.  Matter   of   Mclntyre  v.   Sawyer, 

Supp.  114.  179   App.   Div.    535,   166   N.   Y.   Supp. 

40.  People  ex  rel.  Society  for  Belief      631, 

of  Half  Orphan  and  Destitute  Children  43.  Matter   of   Mclntyre   v.   Sawyer, 

V.    MeCae,    37    Misc.    741,    76    N.    Y.       179   App.   Div.    535,    166   N.   Y.   Supp. 
Supp.  485;  aff'd,  74  App.  Div.  302.  631. 
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for  two  successive  days  in  the  same  week,  it  was  held  that  the 
defective  publication  was  a  technical  irregularity  merely,  not 
a  jurisdictional  defect,  and  was  not  an  error  prejudicial  to 
the  rights  of  the  relator  who  was  indicted  at  said  term;  and 
hence  he  was  not  entitled  to  a  prohibition  against  his  trial  at 
said  term.^ 

The  appointment  by  the  Governor  of  an  extraordinary  term 
of  the  Supreme  Court  does  not  limit  the  power  of  said  court, 
and  whether  motions  for  new  trials  in  actions  therein  referred 
to  may  be  heard  at  said  term,  and  in  the  event  of  new  trials 
whether  the  issues  may  be  tried  thereat  are  questions  for  the 
judiciary  and  should,  in  the  first  instance,  be  determined  at 
Special  or  Trial  Term  and  not  by  the  Appellate  Division  upon 
the  application  for  a  prohibition.''^ 

T.  Surrogate. 

Prohibition  has  been  thought  a  proper  remedy  to  determine 
the  jurisdiction  of  surrogates  of  different  counties  dependent 
upon  the  residence  of  a  decedent.'*  It  will  lie  against  a  surro- 
gate to  restrain  him  from  taking  any  proceedings  or  issuing 
any  order  to  remove  an  administrator  from  ofl&ce,  where  the 
decree  therefor  is  void.^^  The  surrogate  has  been  held  to 
have  no  jurisdiction  upon  an  accounting  by  a  testamentary 
trustee  except  in  case  of  a  trust  created  by  the  will  of  a  resi- 
dent of  the  State,  or  relating  to  real  property  situated  within 
the  State,  without  regard  to  the  residence  of  the  trustee,  and 
an  order  of  prohibition  has  been  issued  to  prevent  a  surro- 
gate from  exercising  jurisdiction  of  trusts  created  by  the  will 
of  a  non-resident,  residing  in  a  foreign  State  who  left  no  real 
property  in  this  State.^  But  it  will  not  be  issued  to  restrain 
a  surrogate  from  taking  proof  of  a  will  offered  for  probate  on 
the  ground  that  the  decedent  was  not  a  resident  of  the  county, 
under  the  rule  that  it  will  not  be  allowed  where  the  relator 
has  an  adequate  remedy  by  appeal.**    And  the  remedy  is  not 

44.  People  ex  rel.  Childs  v.  Extraor-      gerald,    15   App.   Div.    539,   44   N.   T. 
dinary  Trial  Term,  338  N.  Y.  463.  Supp.  556,  78  St.  Bep.  556;  aff'd,  156 

45.  People  ex  rel.   Saranac  L.  &  T.      N.  Y.  689. 

Co.   V.   Supreme  Court,  177  App.  Div.  48.  People   ex   rel.    Safford   v.    Sur- 

378,   166  N.  Y.  Supp.   132.  fogate's  Court,  329  N.  Y.  495. 

46.  People  v.  Waldron,  52  How.  Pr.  49.  People  ex  rel.  James  v.  Surro- 
23i_  gate  of  Putman,  36  Hun,  218. 

47.  People  ex  rel.   Sprague  v.  Ktz- 
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available  to  determine  whether  a  surrogate  is  a  creditor 
where  citation  is  issued  on  his  own  petition  to  executors,  he 
acting  as  receiver  and  another  person  acting  as  surrogate 
under  the  statute.^"  And,  if  the  surrogate  has  determined  the 
proceeding  and  gone  out  of  office  pending  an  appeal  to  the 
Court  of  Appeals  from  an  order  denying  the  relief,  the  ques- 
tion in  the  Court  of  Appeals  is  abstract  and  such  court  will 
decline  to  hear  the  appeal  on  the  merits." 

E.  Justice  of  the  peace. 

The  remedy  will  lie  against  a  justice  of  the  peace  to  restrain 
the  prosecution  of  an  action,  where  the  summons  was  served 
on  a  party  attending  an  action  on  trial  at  a  circuit  in  a  county 
other  than  that  in  which  he  resided,  the  defendant  being  ex- 
empt from  such  service  by  law.^^  The  omission  of  the  year, 
in  the  copy  served  upon  the  defendant  of  a  summons  issued 
by  a  justice  of  the  peace,  is  not  a  jurisdictional  defect;  and 
an  order  of  prohibition  will  not  be  granted  to  prevent  the 
enforcement  of  the  judgment  subsequently  entered  against  the 
defendant.^' 

A  justice  of  the  peace  has  power  to  entertain  an  applica- 
tion to  set  aside  the  service  of  a  summons ;  the  defendant  may 
specially  appear  and  state  the  facts  upon  which  he  bases  his 
claim  of  privilege  without  any  waiver  of  his  rights;  if  in  a 
proper  case  the  justice  refuses  to  set  aside  the  service  the 
remedy  is  by  an  appeal.  The  allowance,  therefore,  in  such  a 
case  of  an  order  of  prohibition  restraining  the  further  prose- 
so.  People  ex  rel.  Oakly  v.  Petty,  32  J':  tion  478  of  the  Justice  Court  Act,  re- 
Hun,  443.  ,f)  latrng  to  the  transfer  of  a  case  pend- 

51.  People  ex  rel.  SafEord  v.  Wajsh-  ing  before  a  justice  of  the  peace  in 
bum,  227  N.  Y.  S85.  which  he  is  a  material  witness  to  an- 

52.  People  ex  rel.  Hess  v.  Inman,  74  other  justice,  has  no  application 
Hun,  130,  55  St.  Eep.  872,  26  N.  T.  thereto.  The  fact  that  the  accused 
Supp.  329.  claims  that  the  justice  is  prejudiced 

Contempt  proceeding. — A  justice  of  against  him  does  not  justify  the  grant- 

the  peace  has  power,  under  section  19  ing  of  a  writ  of  prohibition  restraining 

of  the  Justice  Court  Act,  to  punish  a  the  justice  from  taking  further  action 

contempt  committed  upon  the  trial  of  in   the    contempt   proceeding.     People 

a  criminal  ease  at  which  he  is  presid-  ex  rel.  Deal  v.  Williams,  51  App.  Div.' 

ing.       The     contempt     proceeding     is  102,  64  N.  T.  Supp.  457. 

triable  only  by  the  justice  before  whom  63.  Lenham  Mercantile  Co.  v.  Herke, 

the  contempt  was  committed,  and  sec-  55  Mise.  310,  105  N.  T.  Supp.  472. 
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cution  of  the  action  constitutes  reversible  error,  and  such  an 
order  must  be  reversed." 

Where,  after  the  judgment  of  conviction  had  been  reversed 
and  a  new  trial  ordered,  the  justice  of  the  peace,  who  had 
convicted  the  petitioner,  by  telephone  commanded  him  to  ap- 
pear for  trial  on  the  original  warrant,  the  petitioner  pending 
an  adjournment  of  the  proceedings  before  said  justice  will  be 
granted  an  order  of  prohibition  commanding  him  to  desist 
and  refrain  from  any  and  all  further  proceedings  on  the  in- 
formation and  warrant  and  from  proceeding  with  the  trial  of 
the  petitioner  thereon.^^ 

L.  Examining  magistrate. 

While  a  magistrate  is  proceeding  within  the  scope  of  his 
jurisdiction  and  is  chargeable  with  no  malice  or  misconduct, 
his  proceedings  cannot  be  arrested  by  an  order  of  prohibi- 
tion, however  erroneous  or  irregular  his  decisions  may  be.^ 
The  Supreme  Court,  however,  has  authority  to  grant  an  order 
absolutely  prohibiting  and  restraining  a  justice  of  the  peace 
from  issuing  any  compulsory  process  of  subpcena  under  an 
information  which  is  insufficient  to  give  him  jurisdiction." 

Where  a  witness  was  subpoenaed  in  a  proceeding  entitled  as 
a  prosecution  against  a  third  party  purporting  to  have  been 
instituted  on  an  information  laid  with  the  magistrate,  and  an 
examination  has  been  concluded,  and  he  is  not  required  to 
attend  further,  he  cannot,  by  an  order  of  prohibition,  restrain 
the  proceedings  on  the  ground  that  the  information  charges 
no  crime,  he  not  being  interested  in  such  question.^ 

An  information  must  charge  that  "a  person  has  been  guilty 
of  some  designated  crime."  This  means  that  when  the  real 
defendant  is  known  a  designation  of  the  person  must  be  so 
dear  that  there  could  be  no  justification  for  attempting  to 
make  him  a  witness  against  himself,  and  means  also  that  a 
specific  crime  must  be  designated.  Hence,  an  information 
which  does  not  designate  any  specific  crime,  but  merely  alleges 

54.  People   ex  rel.   Ballin  v.  Smith,      3  Crim.  Kep.  335. 

184  N.  Y.  96.  67.  People  ex  rel.  Sandman  v.  Tnt- 

55.  People  ex  rel.  Watson  v.  Lam-  hill,  79  App.  Div.  24,  79  N.  Y.  Supp. 
phier,  104  Misc.  623,  173  N.  Y.  Supp.      905. 

247.  68.  People  ex  rel.  Fleming  v.  Mayer, 

66.  People  ex  rel.   Smith  v.  Crogan,      41  Misc.  289,  84  N.  Y.  Supp.  71. 
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that  John  Doe  and  Eichard  Roe  "willfully,  maliciously, 
wrongfully,  and  fraudulently  conspired  to  interfere  with  and 
injure  the  property  and  business"  of  a  railroad  and  did  solicit 
the  complainant  not  to  work  for  other  persons  and  corpora- 
tions, is  defective  and  confers  no  jurisdiction  on  a  justice  of 
the  peace,  who  will  he  restrained  by  an  order  of  prohibition 
from  examining  a  witness  thereunder.** 

If.  Summary  proceedings. 

It  was  not  intended  the  order  should  be  used  as  a  means  of 
interfering  with  the  orderly  practice  of  the  courts,  or  as  a 
method  of  staying  summary  proceedings.^"  An  order  of  pro- 
hibition will  not  be  granted  to  restrain  summary  proceedings 
where  the  petition  presents  facts  proper  for  the  considera- 
tion of  the  officer  to  whom  it  is  directed,  but  the  defendant 
should  litigate  the  matter  in  the  proceeding.®^  Where  the  jus- 
tice has  jurisdiction  of  the  case  and  the  subject-matter,  pro- 
hibition is  not  proper.^^ 

The  remedy  will  not  issue  against  a  justice  of  an  inferior 
court  to  restrain  him  from  proceeding  in  a  summary  proceed- 
ing to  recover  possession  of  land,  on  the  ground  that  he  has 
not  jurisdiction  of  the  subject-matter,  where  it  is  not  proved 
that  he  will  not  decide  the  case  in  accordance  with  the  law 
and  the  facts,  and  if  proper  dismiss  the  proceeding.^  Pro- 
hibition will  not  lie  against  the  justice  of  a  district  court  to 
prevent  him  hearing  a  summary  proceeding  to  recover  real 
property  even  though  a  plea  of  title  to  real  estate  was  made 
and  a  bond  for  the  removal  of  the  cause  was  tendered,  because 
such  justice  has  the  right  to  try  the  questions  involved,  upon 
which  trial  he  may,  if  a  question  of  title  appears  to  be  in- 
volved, dismiss  the  proceeding." 

The  Municipal  Court  of  the  City  of  New  York  has  no  power 
to  vacate  a  warrant  in  favor  of  the  landlord  issued  in  a  sum- 
mary proceeding  to  remove  a  tenant  for  holding  over;  and, 
where  on  the  return  of  an  order  to  show  cause  why  such  a 

59.  People  ex  rel.  Sampson  v.  Dunn-  62.  People  ex  rel.  v.  MeAdam,  84  N. 
ing,  113  App.  Div.  35,  98  N.  Y.  Supp.       Y.    287,   rev'g,    aa   Hun,    539. 

1067.  63.  People   ex  rel.   H.   P.   C.   Go.   v. 

60.  People  v.  Parker,  63  How.  Pr.  3 ;      Kelly,  12  Civ.  Pro.  414. 

People  V.  Einell,  19  Abb.  Pr.  136.  64.  People  ex  rel.  Baldwin  v.  Gold- 

61.  People    ex    rel.    Browne    v.    Mc-      fogle,  23  Civ.  Pro.  417,  30  N.  Y.  Supp. 
Adam,  2  Civ.  Pro.  52.  296,  62  St.  Eep.  70. 
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warrant  should  not  be  vacated,  no  claim  is  made  that  there 
was  any  mistake  or  error  in  the  issuance  of  the  warrant,  and 
it  appears  that  the  justice  proposed  to  hear  and  grant  the 
motion,  an  order  of  prohibition  theretofore  granted  will  be 
made  absolute.^^ 

N.  Peacemakers'  court. 

Where  a  judgment  in  favor  of  plaintiffs,  in  an  action 
brought  in  the  peacemaker's  court  of  the  Cattaraugus  Indian 
reservation  for  the  partition  of  certain  lands  therein,  has  been 
affirmed  on  appeal  to  the  council  of  the  nation,  the  Supreme 
Court  has  no  jurisdiction  to  interfere  by  an  order  of  prohibi- 
tion and  prevent  the  sale  of  lands  pursuant  to  the  judgment.®* 
It  is  doubtful  whether  the  Supreme  Court  is  a  superior  court 
with  authority  to  prohibit  the  action  of  the  Peacemakers' 
Court;  but  the  remedy  will  not  be  granted  in  anticipation  of 
erroneous  rulings  by  such  court.  It  must  be  assumed  that  the 
Peacemakers'  Court  will  not  exercise  jurisdiction  unless  it 
appears  that  the  summons  was  properly  served ;  that  the  par- 
ties are  Indians  residing  on  reservation;  that  the  real  estate 
in  question  is  on  such  reservation;  that  the  peacemakers  are 
competent  to  act  and  that  the  court  has  power  to  grant  the 
relief  demanded  or  some  relief.*' 

0.  Military  board  or  conrt. 

An  order  of  prohibition  may  issue  to  a  military  court  where 
it  clearly  appears  that  the  court  has  exceeded  or  is  about  to 
exceed  its  jurisdiction,  but,  where  the  court  has  jurisdiction, 
the  order  will  never  be  issued  to  interfere  with  action  taken 
or  proposed  to  be  taken  by  it  in  respect  to  matters  of  pro- 
cedure. Such  a  court  should  not  generally  be  restrained  by 
such  an  order,  as  it  ought  to  have  large  freedom  of  inquiry, 
control  its  own  procedure,  and  determine  upon  the  weight  of 
evidence,  and  it  is  to  be  assumed  that  the  Governor,  as  sole 
reviewing  authority,  will  withhold  his  approval  of  its  con- 
clusions, if  its  findings  are  not  supported  by  the  facts  or  if 
improper  evidence  has  been  admitted.** 

65.  People  ex  rel.  Halperin  v.  Stahl,      eron,  329  N.  Y.  438. 

113  Misc.  23,  184  N.  Y.  Supp.  710.  68.  People  ex  rel.  Smith  v.  Doyle,  28 

66.  People  \.  Shongo,  83  Misc.  325,  Misc.  411,  59  N.  Y.  Supp.  959;  aff'd, 
144  N.  Y.  Supp.  885,  aff'd,  164  App.  44  App.  Div.  402,  60  N.  Y.  Supp. 
Div.   908,  148  N.  Y.  Supp.   1137.  1088,  162  N.  Y.  659. 

67.  People  ex  rel.   Mulkins  v.   Jim- 
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An  order  of  prohibition  will  not  be  issued  to  a  legally  con- 
stituted board  of  examination,  appointed  in  accordance  with 
section  64  of  the  Military  Code  (L.  1898,  chap.  212)  to  examine 
into  the  moral  character,  capacity,  and  general  fitness  of  an 
officer  of  the  National  Guard  of  the  State  of  New  York  for  the 
military  service  of  the  State,  restraining  them  from  proceed- 
ing with  the  examination,  and  restraining  the  Governor  of 
the  State  of  New  York  from  acting  on  their  findings."* 

P.  Quasi-judicial  boards. 

The  writ  of  prohibition  is  the  proper  remedy  where  a  board 
of  public  officers  are  about  to  perform  an  illegal  act  quasi- 
judicial  in  its  nature.™ 

Q.  Public  service  conmiissioii. 

An  order  of  prohibition  is  the  proper  remedy  to  prevent  a 
public  service  commission  from  hearing  an  application  of  a 
street  railway  company  for  an  increase  in  fare  from  five  to 
six  cents  where  a  contract  between  the  city  and  the  railway 
provides  that  only  a  five-cent  fare  shall  be  charged.''^  But 
where  the  commission  has  power  to  consider  an  application  by 
a  street  railway  corporation  for  an  increase  in  the  rate  above 
the  amount  specified  in  the  franchise  agreement,  an  order  of 
prohibition  will  not  be  granted.''* 

B.  Board  of  supervisors. 

The  remedy  lies  to  restrain  the  proceedings  of  supervisors, 
judicial  in  their  nature,  under  a  notice  which  confers  no  juris- 
diction.'^ Where  an  action  of  the  board  of  supervisors  was 
being  taken  for  the  purpose  of  collecting  the  expenses  paid 
by  the  county  for  the  support  of  indigent  and  insane  persons, 
not  paupers,  from  the  respective  towns  wherein  they  resided 
when  sent  to  the  asylum,  it  was  held  that  the  issuance  of  a 
prohibition  to  restrain  such  action  was  proper.''* 

69.  People  ex  rel.  Smith  v.  Doyle,  72.  People  ex  rel.  City  of  New  York 
44  App.  Div.  402,  60  N.  Y.  Supp.  1088 ;       v.  Nixon,  229  N.  Y.  356. 

aff'd   on   opinions   below,    162    N.    Y.  73.  People  v.   Supervisors,   63   How. 

659.  Pr.  411. 

70.  People  ex  rel.  Pintler  v.  Transue,  74.  People  ex  rel.  Town  of  Blen- 
74  Misc.  504,  132  N.  Y.  Supp.  497.  heim  v.  Supervisors  of  Schoharie,  121 

71.  Matter  of  Quinby  v.  Public  Ser-  N.  Y.  345,  rev'g,  49  Hun,  308. 
vice  Conun.,  223  N.  Y.  244. 
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S.  Municipal  officers. 

Prohibition  lies  to  restrain  the  removal  of  a  city  officer  by 
the  mayor  where  he  does  not  possess  the  power  of  removal. 
In  such  a  case  the  mayor  acts  judicially.''^ 

An  order  of  prohibition  will  not  issue  to  restrain  a.  police 
magistrate  from  proceeding  upon  a  complaint  made  by  a  police 
officer,  who  charges  the  deputy  commissioner  of  police  of  the 
City  of  New  York  with  oppression  in  fining  him  thirty  days' 
pay  for  offenses  committed  against  the  rules  of  the  police 
department,  although  in  conducting  the  trial  in  question  the 
deputy  commissioner  acted  judicially,  if  his  claim  is  merely 
that  the  magistrate  is  biased  and  prejudiced  and  inspired  by 
partisan  motives.''^ 

The  fact  that  the  board  of  assessors  of  the  City  of  New 
York,  which,  under  section  946  of  the  Greater  New  York 
charter,  has  jurisdiction  to  determine  the  amount  of  the  ex- 
pense of  a  local  improvement  to  be  assessed  upon  the  property 
benefited  thereby,  is  about  to  erroneously  determine  that 
amount,  will  not  warrant  an  order  of  prohibition  restraining 
the  board  from  making  any  determination  in  the  matter.  In 
such  a  case  the  remedy  of  the  property-owners  is  by  an  appeal 
to  the  board  of  revision  of  assessments,  or  by  such  further 
appeal  to  the  courts  to  review  the  action  of  that  board  as  is 
provided  for  by  law.'''' 

A  street  railway  company,  owning  no  property  and  not 
being  a  resident  or  taxpayer  in  the  village  and  having  no 
vested  right  and  no  village  consent  and  franchise,  has  no  in- 
terest that  entitles  it  to  a  prohibition  to  prevent  the  village 
authorities  from  granting  a  franchise  to  another  company  to 
construct  a  street  railway  through  the  village,  though  the 
former  company  has  applied  for  a  franchise  over  a  different 
route.''* 

T.  Superintendent  of  public  works. 

The  superintendent  of  public  works  in  awarding  contracts 
for  work  on  the  Barge  canal  acts  in  a  gwasi- judicial  capacity 
and  if  in  acting  on  bids  and  awarding  contracts  he  proceeds 

75.  People  v.  Cooper,   57   How.   Pr.  74  App.  Div.  302,  77  N.  Y.  Supp.  451, 

416.  aff'g,  37  Misc.  741,  76  N.  T.  Supp.  486. 

78.  People  ex  rel.  Devery  v.  Jerome,  78.  People   ex   rel.   West   Shore   T. 

36  Misc.  356,  73  N.  T.  Supp.  306.  Co.  v.  Bauer,  54  Misc.  38,  103  N.  Y. 

77.  People  ex  rel.  Society  v.  McCne,  Supp.  1081. 
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unlawfully,  an  order  of  prohibition  may  be  granted.™  But, 
where  it  appears  that  the  petitioner  with  knowledge  of  the 
progress  of  the  work  along  the  altered  route  of  the  Barge 
canal  during  seven  or  eight  years  stood  by  without  protest  or 
objection  until  most  of  the  work  had  been  completed,  he  is 
guilty  of  inexcusable  laches  which  alone  is  a  sufficient  reason 
for  the  denial  of  a  motion  for  a  prohibition  to  prevent  the 
superintendent  of  public  works  from  awarding  a  contract  for 
completing  a  portion  of  the  canal.** 

TJ.  School  officers. 

An  order  of  prohibition  will  not  be  granted  against  a  super- 
intendent of  city  schools  to  prevent  an  appeal  to  the  commis- 
sioner of  education  from  the  act  of  the  board  of  education  in 
placing  a  large  number  of  persons  on  the  eligible  list  for 
teachers  who  the  superintendent  believes  should  not  be  placed 
on  such  list.*^ 

ARTICLE  III. 
PROCEDXTRE. 

A.  Granting  of  alternative  order. 

1.  Civil  Practice  Act,  §  1342.    Granting  of  alternative  order. 

An  alternative  prohibition  order  may  be  granted  upon  a  verified  petition,  which 
may  be  accompanied  by  other  written  proof,  showing  a  proper  case  therefor. 
Previous  notice  of  application  must  be  given  to  a  judg6  of  the  court,  or  to 
the  corporation,  board,  or  other  body,  officer,  or  other  person  against  which  or 
whom  the  order  is  sought. 

2.  Petition. 

The  present  practice  requires  a  verified  petition  as  the  basis 
for  an  order  of  prohibition.  Under  the  Code  of  Civil  Pro- 
cedure it  could  be  granted  upon  an  affidavit  or  other  written 
proof.  Even  under  such  code,  if  the  other  written  proof  was 
in  the  form  of  a  petition,  it  had  to  be  verified.*^  When  the 
remedy  of  prohibition  was  a  State  writ,  the  proceeding  was 
prosecuted  in  the  name  of  the  people  on  the  relation  of  the 

79.  People  ex  rel.  Jordan  v.  Wother-      923. 

spoon,  94  Misc.  419,  157  N.  Y.  Supp.  81.  People  ex   rel.   Board  of  Educa- 

923.  tion  v.  Finley,  311  N.  Y.  51. 

80.  People  ex  rel.  Jordan  v.  Wother-  82.  Matter  of  Fenton,  58  Misc.  303, 
spoon,  94  Misc.  419,   157  N.  Y.  Supp.  109  N.  Y.  Supp.  321. 
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person  aggrieved;  but  under  the  Civil  Practice  Act,  it  is 
thought  that  the  papers  should  be  entitled,  "In  the  Matter  of 
the  Application,  etc." 

B.  By  what  court  alternative  order  granted. 

1.  Civil  Practice  Act,  §  1343,    Alternative  orders  granted  at  special 

term. 
Except  where  special  provision  therefor  is  otherwise  made  in  this  article,  an 
alternative  prohibition  order  can  be  granted  only  at  a  special  term  of  the  court. 
In  the  supreme  court,  the  special  term  must  be  one  held  within  the  judicial  dis- 
trict embracing  the  county  wherein  the  action  is  triable  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter  sought  to  be  prohibited  by  the  order 
originated.83 

2.  Civil  Practice  Act,  §  1344.     Alternative  order,  when  granted  by 

appellate  division. 

An  alternative  prohibition  order  may  be  granted  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  against  any  judge  holding, 
or  to  hold,  a  special  term  of  the  same  court,  or  directed  against  one  or  more 
judges  of  the  same  court,  named  therein,  in  any  case  where  such  an  order  may 
be  issued  out  of  the  supreme  court  directed  to  any  other  court  or  to  a  judge 
thereof.  Such  an  order  can  be  granted  only  at  the  term  of  the  appellate 
division  of  the  judicial  department  embracing  the  county  wherein  the  action  is 
triable  or  the  special  proceeding  is  brought,  in  the  course  of  which  the  matter 
sought  to  be  prohibited  by  the  order  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it  may  be  granted 
at  a  term  of  the  appellate  division  in  an  adjoining  judicial  department.84 

C.  Civil  Practice  Act,  §  1345.    Contents  of  alternative  order. 

The  alternative  order  must  be  directed  against  the  court  in  which,  or  the 
judge  before  whom,  and  also  the  party  in  whose  favor  the  proceedings  to  be  re- 

83.  Superintendent  of  publk  works.  should  be  made  to  the  Appellate  Di- 
— Upon  a  motion  for  an  order  of  pro-  vision  of  the  department  where  the 
hibition  commanding  Ithe  superinten-  writ  of  habeas  corpus  originated  and 
dent  of  public  works  to  refrain  from  not  to  the  Appellate  Division  of  an 
awarding  a  contract  for  completing  the  adjoining  department,  where  at  the 
construction  of  the  Barge  canal  be-  time  the  alternative  order  was  granted 
tween  certain  points,  the  Special  Term  the  justices  of  the  first  mentioned  Ap- 
within  the  judicial  district  where  the  pellate  Division  were  in  attendance  at 
material  facts  occurred  has  jurisdic-  the  court  house  ready  to  attend  to  any 
tion.  People  ex  rel.  Jordan  v.  "Wother-  court  business  presented,  although  the 
spoon,  94  Misc.  419,  157  N.  Y.  Supp.  court  had  taken  a  recess,  but  had  not 
923.  adjourned.    People  ex  rel.  Whitman  v. 

84.  Habeas  corpus. — ^An  application  Woodward,  150  App.  Div.  180,  134  N. 
for  prohibition  to   enjoin  the  further  Y.  Supp.  910. 

hearing  upon  a  writ  of  habeas  corpus 
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strained  were  taken  or  are  about  to  be  taken.  It  must  command  the  court  or 
judge  and  also  the  party  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular  matter  or  thing 
described  therein,  aa  the  case  may  be,  until  the  further  direction  of  the  court 
granting  the  order;  and  also  to  show  cause,  at  the  time  when  and  the  place 
where  the  order  is  made  returnable,  why  they  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  that  action,  special  proceeding  or  matter.  The 
order  need  not  contain  any  statement  of  the  facts  or  legal  objections  upon 
which  the  petitioner  founds  his  claim  to  relief. 


D.  Civil  Practice  Act,  §  1346.    Service  of  alternative  order. 

The  alternative  order  must  be  served  upon  the  court  or  judge,  and  also  upon 
the  party,  as  prescribed  by  law  for  the  service  of  an  alternative  mandamus  order. 
A  copy  of  the  papers  upon  which  it  was  granted  must  be  delivered  with  each  copy 
of  the  order. 

£.  Return. 

1.  Civil  Practice  Act,  §  1347.    Betnrn  to  alternative  order. 

A  return  to  a  petition  and  an  alternative  order  must  be  made  either  forthwith 
or  at  a  day  certain.  Before  the  term  which  granted  the  order,  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for  the  order 
might  have  been  made,  as  therein  required.  Where  the  order  is  granted  at  a 
term  of  the  appellate  division  in  a  judicial  department  adjoining  that  wherein 
the  matter  originated,  it  may  be  made  returnable,  in  the  discretion  of  the  court, 
at  a  term  of  the  appellate  division  of  either  department.  The  return  must  be 
annexed  to  a  copy  of  the  order,  and  it  either  must  be  delivered  in  open  court, 
or  filed  in  the  office  of  the  clerk  of  the  county  where  the  order  is  returnable. 
Where  the  party  makes  a  return,  the  court  or  judge  also  must  make  a  return. 
In  default  thereof,  the  judge  or  the  members  of  the  court  may  be  punished, 
upon  the  application  of  the  petitioner,  for  a  contempt  of  the  court  granting  the 
order.  A  return  to  an  alternative  prohibition  order  cannot  be  compelled  in  any 
other  case. 

2.  Civil  Practice  Act,  §  1348.    Betnrn  by  party. 

A  return  to  a  petition  and  an  alternative  order,  when  made  by  a  party,  must  be 
verified  by  his  afSdait,  as  required  for  the  verification  of  a  pleading  in  a  court 
of  record,  unless  it  consists  only  of  objections  to  the  legal  sufficiency  of  the 
papers  upon  which  the  order  was  granted.  Where  the  party  unites  with  the 
court  or  judge  in  a  return,  or  annexes  to  the  court's  or  the  judge's  return  an  in- 
strument in  writing,  subscribed  by  him,  to  the  effect  that  he  adopts  it  and  relies 
upon  the  matters  therein  contained  as  sufficient  cause  why  the  court  or  judge 
should  not  be  restrained,  as  mentioned  in  the  order,  he  is  thenceforth  deemed  the 
sole  defendant  in  the  special  proceeding ;  except  that  where  a  final  order  includes 
an  absolute  prohibition,  such  an  order  must  be  directed  against  the  party  and  also 
against  the  court  or  judge. 
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3.  Conclusiveness. 

Where  on  the  return  to  an  alternative  order  of  prohibition 
to  restrain  the  further  proceedings  of  a  magistrate  before 
whom  an  information  is  laid,  the  petitioner  neither  traverses 
the  return  nor  moves  for  a  new  one,  but  moves  for  an  absolute 
writ  without  a  trial  of  issues,  the  return  is  conclusive  as  to 
all  matters  denied  by  the  respondent  and  as  to  any  new  matter 
alleged  therein  not  denied  by  the  petitioner,  including  the 
substance  of  the  information,^ 

F.  Proceedings  after  retnm. 

1.  Civil  Practice  Act,  §  1349.    Proceedings  after  return. 

Pleadings  are  not  allowed  upon  a  prohibition  order.  Where  an  alternative 
order  has  been  granted,  the  cause  may  be  disposed  of  without  further  notice  at 
the  term  at  which  the  order  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be 
brought  to  a  hearing  upon  notice  at  a  subsequent  term.  It  must  be  heard  at  a 
term  of  the  appellate  division  in  the  same  judicial  department  or  at  a  special  term 
held  in  the  same  judicial  district,  as  the  case  may  be.  The  petitioner  may  contro- 
vert, by  affidavit,  any  allegation  of  new  matter  contained  in  the  return.  The 
court  may  direct  the  trial  of  any  question  of  fact  by  a  jury,  in  like  manner 
and  with  like  effect  as  where  an  order  is  made  for  the  trial  by  a  jury  of  issues  of 
fact  joined  in  an  action  triable  by  the  court.  Where  such  a  direction  is  given, 
the  proceedings  must  be  the  same  as  upon  the  trial  of  issues  so  joined  in  an 
action. 

2.  Preferences. 

An  order  of  prohibition,  when  issued  from  the  Appellate 
Division  to  a  Special  Term  or  judge  of  the  same  court,  may, 
in  the  discretion  of  the  court,  or  where  an  appeal  is  taken 
therein  to  the  Court  of  Appeals  in  the  discretion  of  that  court, 
be  preferred  over  any  of  the  causes  specified  in  section  138 
of  the  Civil  Practice  Act.^ 

G-.  Final  order. 
1.  Civil  Practice  Act,  §  1350.     Granting  final  order  wLen  no  retnm 
made. 

Where  the  alternative  order  has  been  duly  served  upon  the  court  or  judge,  and 
upon  the  party,  the  petitioner  is  entitled  to  a  final  order  containing  an  absolute 
prohibition,  unless  a  return  is  made  by  the  court  or  judge  and  by  the  party 
according  to  the  exigency  of  the  alternative  order,  or  within  such  further  time  as 
may  be  granted  for  the  purpose. 

85.  People  ex  rel.  Livingston  v.  Wy-      Div.  Ill,  99  N.  T.  Supp.  114. 
att,   186  N.  T.   383,  aff'g,   113   App.         86.  Civil  Practice  Act,   ^  139. 
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2.  Civil  Practice  Act,  §  1351.      Alternative  order  granted  first. 

Except  as  otherwise  specially  prescribed  by  law,  a  flnal  order  containing  an 
absolute  prohibition  cannot  be  granted  until  an  alternative  order  has  been  issued 
and  duly  served  and  the  return  day  thereof  has  elapsed. 

3.  Civil  Practice  Act,  §  1353.    Final  order;  costs. 

Where  a  flnal  order  is  made  in  favor  of  the  petitioner,  it  must  include  an 
absolute  prohibition;  and  it  may  also  direct  that  all  proceedings,  or  any 
specified  proceeding,  theretofore  taken  in  the  action,  special  proceeding  or  matter, 
to  which  the  absolute  prohibition  relates,  be  vacated  and  annulled.  Where  a  flnal 
order  is  made  against  the  petitioner,  it  must  authorize  the  court  or  judge  and  the 
adverse  party  to  proceed  in  the  action,  special  proceeding  or  matter,  as  if  the 
alternative  order  had  not  been  issued.  Costs,  not  exceeding  fifty  dollars  and  dis- 
bursements, may  be  awarded  to  either  party  as  upon  a  motion. 

H.  Civil  Practice  Act,  §  1352.    Hotion  to  vacate  or  set  aside  prohibition 

orders. 

An  alternative  prohibition  order  cannot  bo  vacated  or  set  aside,  upon  motion, 
for  any  matter  involving  the  merits.  An  objection  to  the  legal  suflSlciency  of 
the  papers  upon  which  the  order  was  granted  may  be  taken  in  the  return.  A 
motion  to  vacate  a  final  order  containing  an  absolute  prohibition,  or  to  set 
aside  an  alternative  order  for  any  matter  not  involving  the  merits,  must  be  made  at 
a  term  where  the  order  might  have  been  granted. 

I.  Appeals. 

1.  Civil  Practice  Act,  §  1354.    Appeals. 

An  order  granting  or  denying  an  application  for  an  alternative  prohibition 
order,  and  a  final  order,  made  as  prescribed  in  the  last  section,  can  be  reviewed 
only  by  appeal.  Where  the  order  was  made  by  the  appellate  division,  the 
execution  of  the  order  appealed  from  shall  not  be  stayed,  except  by  an  order 
made  at  a  term  of  the  appellate  division  in  the  same  department,  upon  such 
terms  as  to  security  or  other?srise  as  justice  requires. 

2.  Court  of  appeals. 

An  order  of  prohibition  not  being  demandable  of  right,  but 
resting  in  sound  judicial  discretion,  an  order  denying  it  is 
not  reviewable  in  the  Court  of  Appeals.^' 

3.  Justice  of  peace. 

A  justice  of  the  peace  may  appeal  from  an  order  granting 
a  writ  of  prohibition,  especially  where  it  charges  him  with 

costs.*^ 

87.  People  ex  rel.  v.  Westbrook,  89  88.  People  ex  rel.  Deal  v.  Williams, 

N.  y.   152.  51  App    Div.  102,  64  N.  Y.  Supp.  457. 
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J.  Civil  Practice  Act,  §  1355.    Stay  of  proceedings;  enlargement  of  time. 

Where  the  prohibition  order  was  granted  at  a  term  of  the  appellate  division, 
an  order  staying  the  proceedings  or  enlairging  the  time  to  make  a  return  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judeial  department  within 
which  the  order  is  returnable;  and  where  notice  has  been  given  of  an  application 
for  a  prohibition  order  at  a  term  of  the  appellate  division,  or  an  order  has  been 
made  to  show  cause  at  such  term  why  a  prohibition  order  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by  any  court  or 
judge. 

AETICLE  IV. 
PRECEDENTS. 

A.  Petition  for  order  against  justice  of  peace. 
SUPREME  COURT.- County. 


In  the  Matter  op  the  Application 
OF  Pbedeeick  Hess  for  an  Order 
OF    Prohibition    Against    A.    B.  • 
Flansburgh,  Justice  of  the  Peace 

OF  THE  Town  of , 

County  of ,  N.  Y. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Frederick  Hess,  by  Thomas  Richardson,  of  Ilion, 
Herkimer  county,  N.  Y.,  as  his  attorney  in  fact  and  at  law,  respect- 
folly  shows  to  the  court : 

That  your  petitioner,  said  Frederick  Hess,  resides  in  the  town  of 
Long  Lake,  in  the  county  of  Hamilton,  in  the  State  of  New  York,  and 
has  there  resided  for  the  space  of  upward  of  one  year.  That  on  or 
about  the  3d  day  of  November,  1892,  Horace  Inman,  who  resides  and 
then  resided  in  the  city  of  Amsterdam,  in  the  county  of  Montgomery, 
said  State,  commenced  an  action  in  the  Supreme  Court  of  said  State, 
as  sole  plaintiff,  against  your  petitioner  as  sole  defendant,  laying  and 
making  the  place  of  trial  in  Montgomery  county,  said  action  having 
been  commenced  by  the  personal  service  of  a  summons  upon  your 
petitioner  at  his  said  residence  in  the  town  of  Long  Lake.  That  your 
petitioner  retained  the  firm  of  Thomas  &  A.  D.  Richardson,  who  re- 
sided at  Ilion,  Herkimer  county,  N.  Y.,  and  who  are  attorneys  of  the 
Supreme  Court,  as  his  attorneys  to  defend  such  action. 

That  issue  was  joined  in  said  action  by  the  service  of  an  answer  upon 
H.  B.  "Waldron,  the  plaintiff's  attorney,  by  said  Thomas  &  A.  D.  Rich- 
ardson on  or  about  the  10th  day  of  December,  1892,  and  that  the  case 
was  duly  placed  on  the  calendar  of  and  for  the  January  term  of  the 
Supreme  Court,  held  in  Montgomery  county,  also  by  both  parties. 

That  on  Friday,  January  20,  1893,  the  said  cause  was  duly  called  in 
its  order  for  trial  at  said  circuit,  his  Honor,  Justice  Stover,  presiding, 
and  the  trial  of  the  same  was  duly  moved  by  your  petitioner  through 
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his  attorneys;  and  that  the  plaintiff's  attorney  and  counsel  announced 
that  they  were  not  ready  for  trial  on  the  part  of  the  plaintiff,  by  rea- 
son of  the  fact  of  the  plaintiff's  absence,  and  that  they  could  not  safely 
proceed  to  trial  without  him,  and  that  he  was  a  material  witness  in 
his  own  behalf;  whereupon,  on  motion  of  the  defendant,  the  complaint 
in  said  action  was  dismissed,  and  an  order  dismissing  it  was,  as  your 
petitioner  is  informed  and  believes,  entered  by  the  clerk  in  attendance 
upon  said  court  in  his  minutes  of  the  proceedings  of  said  court.  But 
no  further  or  formal  order  and  no  judgment  has  been  entered  in  said 
cause. 

That  the  sessions  of  the  said  Supreme  Court  were  held  at  the  city 
council  chambers  in  the  city  of  Amsterdam,  which  for  said  purposes 
constituted  the  courtroom  or  courthouse,  and  said  room  was  situated 
in  the  upper  story,  reached  by  three  or  four  flights  of  stairs. 

That  upon  the  direction  of  the  court  dismissing  the  complaint,  and 
before  your  petitioner  had  left  the  courtroom,  and  before  he  had  had 
time  to  leave  the  courtroom,  he  was  called  by  some  one  representing 
himself  as  a  constable,  just  outside  of  the  door  of  the  courtroom,  a 
few  feet,  on  the  landing  leading  into  the  courtroom,  and  was  there 
served  with  a  summons,  a  copy  of  which  is  hereto  annexed.  That 
your  petitioner  was  attending  the  said  Supreme  Court  solely  as  a 
party  and  as  a  witness  in  his  own  behalf  in  said  action  in  the  Supreme 
Court,  and  that  he  was  a  necessary  and  material  witness.  That  the 
court  was  still  in  session  when  the  said  justice's  court  summons  was 
served  upon  your  petitioner  as  aforesaid. 

That  your  petitioner  was  brought  before  the  jurisdiction  of  the  jus- 
tice of  the  peace  who  issued  said  summons  by  and  in  consequence  of 
his  attendance  at  said  Supreme  Court,  and  that  the  said  justice  there- 
of would  have  had  no  jurisdiction  over  the  person  of  your  petitioner 
had  he  not  been  brought  within  said  county  of  Montgomery  by  and 
through  his  attendance  as  aforesaid  on  the  said  Supreme  Court. 

That,  as  your  petitioner  is  informed  and  believes,  the  action  in  said 
justices'  court  is  brought  by  the  said  Horace  Inman  as  sole  plaintiff 
against  your  petitioner  as  sole  defendant  for  the  same  identical  cause 
of  action  for  which  the  said  action  was  brought  in  the  Supreme  Court, 
which  last  named  action  is  still  pending. 

That  your  petitioner  is  informed  and  believes  that  said  service  of 
said  justice's  summons  upon  him  was  in  the  actual  or  constructive 
presence  of  said  Supreme  Court,  then  and  there  being  held  as  afore- 
said; and  that  it  was  a  violation  of  the  rights  of  your  petitioner  by 
reason  of  the  facts  aforesaid,  and  of  the  protection  to  which  he  was 
entitled  as  a  party  and  as  a  witness  aforesaid,  and  that  the  service 
upon  your  petitioner  as  aforesaid  constituted  a  contempt  of  the  Su- 
preme Court,  then  and  there  being  held  as  aforesaid,  and  of  the  jus- 
tice presiding  at  the  said  court. 

Whekepore,  your  petitioner  prays  that  an  order  of  prohibition  be 
granted  out  of  this  court,  directed  to  A.  B.  Flansburgh,  the  justice  of 
the  peace  who  issued  said  summons,  and  to  Horace  Inman,  the  plain- 
tiff therein.  FREDERICK  HESS. 
By  Thomas  Richardson, 

His  Attorney  in  Fact  and  at  Law. 

(Add  verification.) 
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B.  Petition  for  order  against  recorder. 
[(Title.) 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  Arthur  C.  Twain  respectfully  shows : 

That  your  petitioner  is  deputy  assistant  district  attorney  upon  the 
professional  staff  of  the  district  attorney  of  New  York  county,  and 
in  that  capacity  prepared  and  conducted  the  prosecution  of  John 
Blake,  one  of  the  defendants  herein. 

That  said  John  Blake  was  charged  by  the  grand  jury  of  the  county 
of  New  York  by  an  indictment  filed  on  the  27th  day  of  May,  1904, 
with  the  crime  of  selling  an  article  of  merchandise  to  his  knowledge 
falsely  described  by  label  upon  the  vessel  containing  the  same,  and 
with  other  crimes,  as  more  fully  appears  by  a  copy  of  said  indictment 
hereto  attached,  and  marked  "Exhibit  A." 

That  on  the  10th  day  of  June,  1904,  the  defendant  was  arraigned  at 
the  bar,  and  entered  a  plea  of  not  guilty  to  the  said  indictment. 

That  said  indictment  was  moved  for  trial  in  Part  I  of  the  Court  of 
General  Sessions  of  the  Peace,  held  in  and  for  the  county  of  New 
York,  on  the  23d  day  of  November,  1905,  before  the  Hon.  John  W. 
Goff,  recorder,  then  presiding. 

That  the  defendant  appeared  in  person  and  was  represented  by 
counsel. 

That  a  jury  was  sworn  and  impaneled. 

That  evidence  was  received  and  testimony  taken  from  day  to  day, 
said  trial  being  adjourned  for  that  purpose  from  day  to  day  until 
the  29th  day  of  November,  1905,  when,  after  arguments  of  counsel, 
and  charge  of  court,  the  jury  returned  a  verdict  of  "Guilty,  as  charged 
in  the  indictment. ' ' 

That  the  defendant  thereupon  moved  that  the  verdict  of  the  jury 
be  set  aside  upon  the  ground  that  it  was  against  the  evidence  and 
against  the  weight  of  evidence,  and  upon  all  the  grounds  specified  in 
the  Code  of  Criminal  Procedure,  which  motion  was  then  and  there 
denied  by  the  court,  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  new  trial  upon  the  minutes,^ 
upon  all  the  statutory  grounds,  which  motion  was  then  and  there  de- 
nied, and  an  exception  taken. 

That  the  defendant  then  moved  for  an  arrest  of  judgment,  which 
motion  was  denied  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  certificate  of  reasonable  doubt, 
which  motion  was  then  and  there  denied  and  an  exception  taken. 

That  the  judge  then  sentenced  the  defendant  to  three  months  in 
the  penitentiary. 

That  the  court  thereupon  adjourned  the  November  term  of  said 
court  sine  die. 

That  thereupon  your  deponent  was  served  on  Monday,  the  4th  day 
of  December,  1905,  with  a  notice  that  the  defendant  Blake,  by  his  at- 
torneys, would  make  an  application  before  the  Hon.  John  W.  Goff, 
recorder,  at  Part  II,  Trial  Term  of  the  said  Court  of  General  Sessions, 
which  said  term  was  the  December  term  of  the  said  Court  of  General 
Sessions  of  the  Peace,  for  a  new  trial  and  arrest  of  judgment,  and  also 
for  an  order  vacating  and  setting  aside  the  verdict  of  the  jury,  and 
judgment  of  conviction,  and  dismissing  the  indictment  and  discharg- 
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ing  the  defendant,  as  more  fully  appears  by  a  copy  of  said  moving 
papers,  consisting  of  a  notice  of  motion  and  affidavit  of  James  W. 
Osborne,  Esq.,  counsel  for  defendant  Blake,  hereto  attached  and 
marked  ' '  Exhibit  B, ' '  which  motion  was  returnable  on  the  same  day, 
to  wit,  Monday,  the  4th  day  of  December,  1905,  at  10 :30  o  'clock  in 
the  the  morning,  at  Part  II  of  the  December  Trial  Term. 

That  your  deponent  attended  in  said  Part  II,  before  Hon.  John  W. 
Goff,  recorder,  at  the  opening  of  the  said  court  on  said  December  4, 
1905,  and  in  due  course  said  motion  came  on  to  be  heard. 

That  the  defendant's  counsel  thereupon  informed  the  court  that 
his  motion  was  ' '  for  a  new  trial  on  the  evidence  on  the  whole  matter. 

That  the  recorder  then  stated  that  a  motion  for  a  new  trial  had  beem 
made  by  defendant's  counsel,  and  that  motion  had  been  denied,  and 
that  that  motion  was  now  res  adjudicaia,  and  inquired  of  defendant's 
counsel  how  he  could  now  come  in  and  argue  a  motion  already  de- 
cided, to  which  the  defendant's  counsel  replied^ — "because  of  the  in- 
herent power  of  the  court. ' ' 

That  your  deponent  further  alleges  that  at  no  time,  either  in  his 
moving  papers  or  in  his  oral  argument  before  the  court,  or  otherwise, 
did  the  defendant's  counsel  suggest,  intimate  or  contend  that  any  of 
liis  said  motions  were  based  upon  the  claim  of  newly-discovered  evi- 
dence, or  on  any  ground  stated  in  subdivision  7  of  section  465  of  the 
Code  of  Criminal  Procedure. 

That  the  motion  was  then  adjourned  and  came  on  for  further  hear- 
ing the  following  afternoon,  December  5th. 

That  it  was  not  until  this  time  that  your  deponent  had  any  oppor- 
tunity to  he  himself  heard  upon  the  motion,  and  that  he  thereupon 
called  the  court's  attention  to  the  fact  that  the  Code  of  Criminal  Pro- 
cedure provides  that  any  motion  for  a  new  trial  must  be  made  before 
judgment,  except  when  made  upon  newly-discovered  evidence;  that 
there  was  no  suggestion  upon  the  part  of  the  defendant 's  counsel  that 
the  grounds  for  their  motion  were  based  on  any  newly-discovered  evi- 
dence, and  that  the  court  had  no  power  to  entertain  the  motion. 

That  the  hearing  on  said  motion  w^  thereafter  adjourned  until  Fri- 
day, December  8th. 

That  your  deponent  thereupon  stated  to  the  court  that  before  the 
defendant  had  been  sentenced  motions  for  a  new  trial  and  an  arrest 
of  judgment  had  been  made  and  denied,  and  that  the  people,  whom 
deponent  represented,  contended  that  the  court ' '  is  without  any  vestige 
of  authority  whatever  to  entertain  this  motion  at  this  time. ' ' 

That  the  court  (recorder)  thereupon  replied  as  follows:  (Here  set 
out  facts  fully.) 

That  the  further  hearing  of  the  argument  was  thereupon  postponed 
by  the  court  until  Wednesday  morning,  December  13,  1905,  with  leave 
to  counsel  to  submit  further  papers. 

That  during  the  course  of  said  argument  the  recorder  informed 
counsel  for  the  defendant  and  your  deponent  that  after  sentence  had 
been  imposed,  he,  the  said  recorder,  had  directed  the  warden  of  the 
city  prison  to  retain  said  Blake  and  not  to  send  him  to  the  peniten- 
tiary under  the  sentence  until  certain  matters  had  been  inquired  into. 
And  that  your  deponent  is  informed,  and  believes,  that  the  said  court 
secured  the  return  of  the  final  commitment  of  said  Blake  to  the  peni- 
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tentiary,  and  is  now  retaining  the  same  in  order  that  said  Blake  may 
be  detained  by  said  warden  in  the  city  prison  in  accordance  with  the 
statement  made  by  the  said  court  to  that  effect. 

ARTHUR  C.  TRAIN. 

C.  Alternative  order. 

(Title.)  (Caption.) 

To (person  or  court  and  party  to  whom  directed) : 

On  reading  and  filing  the  petition  of ,  verified  on 

the  .' day  of  ,  19 . .    (recite  other  papers) , 

wherefrom  it  appears  that  (brief  recital  of  facts). 

Now,  therefore,  on  motion  of ,  attorney  for  the  peti- 
tioner,   attorney  for ,  appearing  in  opposi- 
tion, it  is 

Ordered,  that  you  desist  and  refrain  from  all  further  proceedings 
in  the  action  (or  proceeding)  referred  to  above  until  the  further  direc- 
tion of  the  court  granting  this  order ;  and  also  show  cause  at 

on  the day  of ,  19 . . ,  the  time  when  and 

place  where  this  order  is  made  returnable,  why  you  should  not  be 
absolutely  restrained  from  further  proceedings  in  this  action  (or 
special  proceeding  or  matter). 

D.  Final  order. 

(Title.)  (Caption.) 

To (court  or  judges  or  party  against  whom  directed) : 

An  alternative  order  of  prohibition  in  this  matter  having  been  made 

on  the day  of ,  19 . . ,  and  returnable  on 

the day  of ,  19 . . ,  and  having  been  duly 

personally  served  upon  the  above  named  respondents,  

and ,  as  appears  by  proof  of  service  made  by 

and  verified  the day  of ,  19 . . ,  and  said 

order  having  come  on  to  be  heard  before  Hon ,  Justice 

of  the  Supreme  Court,  at  a  Special  Term,  held  at  the  Court  house  in 

the of ,  on  the day  of 

,  19 . . ,  and  upon  reading  and  filing  the  petition,  the 

alternative  order  (other  papers,  if  any),  and  on  reading  and  filing 

the  return  of  and  (papers  of  respondents)  and  after  hearing , 

attorney  for  the  petitioner,  and  ,  attorney  for  the  re- 
spondents; and  it  satisfactorily  appearing  that  (recital  of  facts  would 
be  wise),  now,  therefore,  it  is 

Ordered,  that  the  seiid  alternative  order  be  made  absolute  and  final, 
and  that  you  desist  and  refrain  from  all  further  proceedings  in  the 
action  (or  proceeding)  above  referred  to;  and  that  all  proceedings 
taken  in  such  action  (or  proceeding)  be  vacated  and  annulled. 

(Insert  provisions  as  to  costs.) 


PROPERTY  OF  PERSON  CONFINED  FOR  CRIME. 

See  Ckime,  Care  op  Property  of  Person  Confined  For. 
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ARTICLE  I. 
Taxpayer's  Action. 

A.  General  Municipal  Law,  §  51.    Prosecution  of  officers  for  illegal  acts. 

B.  Historical  statement. 
0.    Purpose  of  remedy. 

D.  When  action  lies. 

1.  In  general. 

2.  Unauthorized  or  illegal  acts. 

3.  Effect  of  another  remedy. 

4.  Necessity   of   injury   to   plaintiff. 

5.  Motive  of  plaintiff. 

6.  Prevention   of  realization  of  funds. 

7.  Attack  on  title  to  office. 

8.  Illegal  appointment  of  municipal  employee. 

9.  Officials    subject   to   action. 

10.  Taxation. 

11.  Auditing  of  claims. 

12.  Issuance  or  payment  of  bonds. 

13.  Granting  of  franchise. 

14.  Awarding  of  contracts. 

15.  Purchase    of   property   by   municipality. 

16.  Use  of  parks. 

E.  Bond  of  plaintiff. 

F.  Parties. 

1.  In  general. 

2.  Municipality. 

3.  Party  benefiting  by  act  of  officials. 

G.  Pleadings. 

1.  Contents  of  complaint. 

2.  Conclusions. 

3.  Supplemental  complaint. 
H.     Restoration. 

I.     Injunction  pendente  lite. 

J.     Inspection  of  books   and   papers   of   municipality. 

K.     Place  of  trial. 

L.    Costs. 

M.     Precedents. 

1.  Form   of  complaint  alleging  excessive  allowance  by  town  board  of" 
auditors. 

*  For  a  further  discussion  of  the  matters  referred  to  in  this  Chapter,  see 
.lewett's  Election  Manual;  Bender's  Village  Laws;  B.,  C.  &  G.  Consolidated 
Laws. 

[2792] 
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2.  Form   of   complaint  to  restrain   city   officials   from   contracting  to 

employ  one  not  passing  civil  service  exxaminations. 

3.  Form  of  complaint  alleging  unconstitutionality  of  statute. 

4.  Form  of  bond  on  obtaining  temporary  injunction. 

5.  Form   of   judgment   for  injunction. 

AHTIO-E  II. 
Proceedings  to  Compel  Delivery  of  Books  and  Papers. 

A.  Public   Officers   Law,    §  80.     Delivery  of   books   and   papers. 

B.  History  of  statute. 

C.  Determining  title  to  office. 

D.  Termination  of  proceedings   on  affidavit  of   opposing  party. 

E.  Adjournment. 

F.  Order. 

G.  Ji'reeedents. 

1.  Order  to  show  cause. 

2.  Affidavit  read  on  behalf  of  applicant. 

3.  Order  to  deliver  books. 
H.     Another  set   of   precedents. 

1.  Order  to  show  cause. 

2.  Petition. 

3.  Demand. 

4.  Special   appearance  and   objections. 

5.  Answer. 

6.  Reply. 

7.  Motion  to  dismiss. 

8.  Order  for  delivery  of  books. 

ARTICLE  I. 
TAXPAYER'S  ACTION. 

A.  General  Municipal  law,  §  51.  Prosecution  of  officers  for  illegal  acts. 
All  officers,  agents,  commissioners  and  other  persons  acting,  or  who  have 
acted,  for  and  on  behalf  of  any  county,  town,  village  or  municipal  corporation 
in  this  state,  and  each  and  every  one  of  them,  may  be  prosecuted,  and  an 
action  may  be  maintained  against  them  to  prevent  any  illegal  official  act  on 
the  part  of  any  such  officers,  agents,  commissioners  or  other  persons,  or  to 
prevent  waste  or  injury  to,  or  to  restore  and  make  good,  any  property,  funds 
or  estate  of  such  county,  town,  village  or  municipal  corporation  by  any  person 
or  corporation  whose  assessment,  or  by  any  number  of  persons  or  corpora- 
tions, jointly,  the  sum  of  whose  assessments  shall  amount  to  one  thousand 
dollars,  and  who  shall  be  liable  to  pay  taxes  on  such  assessment  in  the 
county,  town,  village  or  municipal  corporation  to  prevent  the  waste  or  injury 
of  whose  property  the  action  is  brought,  or  who  have  been  assessed  or  paid 
taxes  therein  upon  any  assessment  of  the  above-named  amount  within  one 
year  previous  to  the  commencement  of  any  such  action.  Such  person  or  corpo- 
ration upon  thq  oommiencemenfc  of  such  action  shall  furnish  a  bond 
to  the  defendant  therein,  to  be  approved  by  a  justice  of  the  supreme  court 
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or  the  county  judge  of  the  county  in  which  the  action  is  brought,  in  such 
penalty  as  the  justice  or  judge  approving  the  same  shall  direct,  but  not  less 
than  two  hundred  and  fifty  doUars,  and  to  be  executed  by  any  two  of  the 
plaintiffs,  if  there  be  more  than  one  party  plaintiff,  providing  said  two  parties 
plaintiff  shall  severally  justify  in  the  sum  of  five  thousand  dollars.  Said 
bonds  shall  be  approved  by  said  justice  or  judge  and  be  conditioned  to  pay  all 
costs  that  may  be  awarded  the  defendant  in  such  action  if  the  court  shall  finally 
determine  the  same  in  favor  of  the  defendant.  The  court  shall  require,  when 
the  plaintiffs  shall  not  justify  as  above  mentioned,  and  in  any  ease  may 
require  two  more  sufficient  sureties  to  execute  the  bond  above  provided  for. 
Such  bond  shall  be  filed  in  the  office  of  the  county  elerk  of  the  county  in 
which  the  action  is  brought,  and  a  copy  shall  be  served  with  the  summons 
in  such  action.  If  an  injunction  is  obtained  as  herein  provided  for,  the  same  bond 
may  also  provide  for  the  payment  of  the  damages  arising  therefrom  to  the 
party  entitled  to  the  money,  the  auditing,  allowing  or  paying  of  which  was 
enjoined,  if  the  court  shall  finally  determine  that  the  plaintiff  is  not  entitled 
to  such  injunction.  In  case  the  waste  or  injury  complained  of  consists  in  any 
board,  officer  or  agent  in  any  county,  town,  village  or  municipal  corporation,  by 
collusion  or  otherwise,  contracting,  auditing,  allowing  or  paying,  or  conniving  at 
the  contracting,  audit,  allowance  or  payment  of  any  fraudulent,  illegal,  unjust 
or  inequitable  claims,  demands  or  expenses,  or  an  item  or  part  thereof  against 
or  by  such  county,  town,  village  or  municipal  corporation,  or  by  permitting  a 
judgment  to  be  recovered  against  such  county,  town,  village  or  municipal  corpora- 
tion, or  against  himself  in  his  official  capacity,  either  by  default  or  without  the 
interposition  and  proper  presentation  of  any  existing  legal  or  equitable  defenses, 
or  by  any  such  officer  or  agent,  retaining  or  failing  to  pay  over  to  the  proper 
authorities  any  funds  or  property  of  any  county,  town,  village  or  municipal 
corporation,  after  he  shall  have  ceased  to  be  such  officer  or  agent,  the  court 
may  in  its  discretion,  prohibit  the  payment  or  collection  of  any  such  claims, 
demands,  expenses  or  judgments,  in  whole  or  in  part,  and  shall  enforce  the 
restitution  and  recovery  thereof,  if  heretofore  or  hereafter  paid,  collected  or 
retained  by  the  person  or  party  heretofore  or  hereafter  receiving  or  retaining 
the  same,  and  also  may,  in  its  discretion,  adjudge  and  declare  the  colluding 
or  defaulting  official  personally  responsible  therefor,  and  out  of  his  property, 
and  that  of  his  bondsmen,  if  any,  provide  for  the  collection  or  repayment  thereof, 
so  as  to  indemnify  and  save  harmless  the  said  county,  town,  village  or  munici- 
pal corporation  from  a  part  or  the  whole  thereof;  and  in  case  of  a  judg- 
ment the  court  may,  in  its  discretion,  vacate,  set  aside  and  open  said  judg- 
ment, with  leave  and  direction  for  the  defendant  therein  to  interpose  and  enforce 
any  existing  legal  or  equitable  defense  therein,  under  the  direction  of  such 
person  as  the  court  may,  in  its  judgment  or  order,  designate  and  appoint.  All 
books  of  minutes,  entry  or  account,  and  the  books,  bills,  vouchers,  checks,  con- 
tracts or  other  papers  connected  with  or  used  or  filed  in  the  office  of,  or  with 
any  officer,  board  or  conmiiasion  acting  for  or  on  behalf  of  any  county,  town, 
village  or  municipal  corporation  in  this  state  are  hereby  declared  to  be  publit 
records,  and  shall  be  open,  subject  to  reasonable  regulations  to  be  prescribed 
by  the  officer  having  the  custody  thereof,  to  the  inspection  of  any  taxpayer. 
This  section  shall  not  be  so  construed  as  to  take  away  any  right  of  action  from 
any     county,     town,     village,      or     municipal      corporation,     or     from     any 
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public  ofSeer,  but  any  right  of  action  now  existing,  or  which  may  here- 
after exist  in  favor  of  any  county,  town,  village  or  municipal  corporation,  or 
in  favor  of  any  officer  thereof,  may  be  enforced  by  action  or  otherwise  by  the 
persons  hereinbefore  authorized  to  prosecute  and  maintain  actions;  and  when- 
ever by  the  provisions  of  this  section  an  action  may  be  prosecuted  or  maintained 
against  any  officer  or  other  person,  his  bondsmen,  if  any,  may  be  joined  in  such 
action  or  proceeding  and  their  liabilities  as  such  enforced  by  the  proper  judg- 
ment or  direction  of  the  court;  but  any  recovery  under  the  provisions  of  this 
article  shall  be  for  the  benefit  of  and  shall  be  paid  to  the  officer  entitled  by 
law  to  hold  and  disburse  the  public  moneys  of  such  county,  town,  village  or 
municipal  corporation,  tod  shall,  to  the  amount  thereof,  be  credited  the  de- 
fendant in  determining  his  liability  in  the  action  by  the  county,  town,  village  or 
municipal  corporation  or  public  officer.  The  provisions  of  this  article  shall  apply 
as  well  to  those  cases  in  which  the  body,  board,  officer,  agent,  commissioner  or 
other  person  above-named  has  not,  as  to  those  in  which  it  or  he  has  jurisdiction 
over  the  subject-matter  of  its  action. 

(See  B.,  C.  &  G.  Consolidated  Laws,  2d  Ed.,  p.  3288.) 

B.  Historical  statement. 

Before  the  enactment  of  any  statute  on  the  subject,  a  tax- 
payer had  no  remedy  against  an  abuse  of  municipal  property. 
He  could  not  maintain  an  action  to  avoid  a  municipal  act,  if 
such  act  did  not  affect  his  private  interest  as  distinct  from 
that  of  other  taxpayers.^  A  taxpayer's  action  is  a  remedy 
which  did  not  exist  at  common  law,  but  is  a  creature  of  statute. 
Authority  to  institute  it  must  be  found  in  some  statute.^ 

Prior  to  the  repeal  of  the  Code  of  Civil  Procedure,  there 
were  two  separate  and  independent  statutory  provisions  giv- 
ing a  right  of  action  to  taxpayers.  One  formed  a  section  of 
the  General  Municipal  Law,  being  the  statute  set  out  above ; 
the  other  formed  section  1925  of  the  Code  of  Civil  Procedure. 
There  was  also  the  remedy  for  an  investigation  of  municipal 
affairs  upon  a  petition  of  taxpayers,  which  is  discussed  in  an- 
other place  in  this  work.' 

The  code  section  and  the  provision  in  the  General  Muni- 
cipal Law  were  not  inconsistent,  and  constituted  separate  and 

1.  Eoosevelt   v.    Draper,    23    N.    Y.  it  exists  at  the  time  the  decision  therein 

318 ;  People  v.  IngersoU,  58  N.  T.  1 ;  is  rendered  and  not  as  of  the  time  the 

People  of  the  State  of  New  York  v.  action  was  begun.    Admiral  Realty  Co. 

Fields,  58  N.  Y.  491.  v.  City  of  New  YorK,  76  Misc.  345,  135 

a.  Hopper  V.  WHcox,   76   Misc.   345,  N.  Y.  Supp.  384,  afl'd,  151  App.  Div. 

135  N.  Y.  Supp.  384,  aff'd,  206  N.  Y.  888,  135  N.  Y.  Supp.  1097,  aff'd,  206 
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Change  in  law.— A  taxpayer's  action  3.  See  the  chapter,  Expenditures  of 

must  be  determined  under  the  law  as      Towns  and  Villages,  vol.  2,  page  1383. 


2796  PTJBLIC   OFFICERS. 

independent  remedies  for  taxpayers.*  Of  the  two,  the  pro- 
vision in  the  General  Municipal  Law  was  the  broader.  It  au- 
thorized an  action  to  prevent  any  Ulegal  official  act  as  well  as 
to  prevent  any  waste  or  injury  to  the  property  of  the  muni- 
cipality, while  the  code  provision  seems  to  have  been  limited 
to  questions  of  waste  or  injury.^  Moreover,  the  General  Muni- 
cipal Law  provided  more  specifically  for  restitution.  But  the 
principles  governing  an  action  brought  under  either  of.  the 
aforesaid  provisions  were  substantially  the  same.® 

Upon  the  repeal  of  the  Code  of  Civil  Procedure,  section 
1925  thereof  seems  not  to  have  been  re-enacted  in  the  Civil 
Practice  Act  or  any  other  statute.  The  statutory  law  on  the 
subject  is  now  confined  to  the  provisions  of  section  51  of  the 
General  Municipal  Law. 

C.  Fnrpose  of  remedy. 

The  object  of  the  statute  is  to  give  a  remedy  for  the 
plundering  of  a  municipality  by  faithless  officers  and  to 
secure  the  protection  of  public  property  and  subordinate  the 
acts  of  the  officials  in  its  disposition  or  appropriation,  to 
the  restraints  of  the  law.''  It  was  only  intended  to  protect 
against  the  fraud  or  bad  faith  of  the  officer,  or  to  restrain 
illegal  action  on  his  part,  not  as  a  shield  to  the  officer  from 
the  effect  of  his  own  folly  or  to  enable  a  taxpayer  to  try 
a  question  of  fraud  between  the  officer  and  those  dealing  with 
him.^  The  statute  is  enacted  in  the  interest  of  the  public  and 
is  aimed  at  frauds  and  wrongful  acts  of  public  officers  and 
agents.'  The  theory  of  the  act  is  that  the  taxpayers  shall 
have  a  remedy  against  illegal  official  acts  tending  to  waste 
the  property  of  the  public  and  to  impose  unjust  burdens  upon 
the  taxpayer,  and  where  the  act  is  illegal  the  law  presumes 
that  injury  may  result  to  the  corporation  and  through  the 

4.  Steele  v.   Village   of   Glen   Park,  6.  MeBride  v.  Ashley,  91  Misc.  585, 

193   N.   Y.   341;   Wey  v.   O'Hara,   48  154  N.  T.  Supp.  1010,  aff'd,  174  App. 

Misc.  82,  95  N.  Y.  Supp.  81.  Div.  650,  160  N.  Y.  Supp.   406. 

6.  Bush  V.  O'Brien,  164  N.  Y.  205;  7.  Starin  v.  Mayor,   43  Hun,   549,  4 

Steele  v.  Village  of  Glen  Park,  193  N.  St.  Rep.  588,  rev'd  on  other  grounds, 

Y.  341;  Wey  v.  O'Hara,  48  Misc.  82,  112  N.  Y.  206. 

95  N.  Y.  Supp.  81 ;  McBride  v.  Ashley,  8.  Zeigler  v.  Chapin,  126  N.  Y.  343. 

91  Misc.  585,  154  N.   Y.   Supp.   1010,  9.  Adamson   v.   Union   Railway   Co., 

aff'd,   174   App.   Div.   650,   160   N.   Y.  74  Hun,  3,  36  N.  Y.  Supp.  136,  56  St. 

Supp.  406.  Rep.   214. 
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corporation  to  the  individuals  who  must  pay  the  taxes.^*  The 
statute  is  remedial  in  its  nature  and  should  be  liberally  con- 
strued for  the  purpose  of  protecting  taxpayers."  "But  it 
was  never  intended  thereby  to  confer  on  courts  of  equity  juris- 
diction over  a  subject  which  had  always  been  excluded  from 
their  cognizance."^ 

D.  When  action  lies. 
1.  In  general. 

Speaking  in  general  terms,  the  statute  authorizes  a  tax- 
payer's action  to  prevent  an  illegal  official  act  or  to  prevent 
waste  or  injury  to  the  property  of  a  municipality,  and  on  no 
other  grounds.^*  But  the  term  "waste  or  injury"  as  used  in 
section  51  of  the  General  Municipal  Law  includes  only  illegal, 
wrongful  or  dishonest  acts.^*  A  taxpayer's  action  cannot  be 
maintained  witjiout  proof  of  fraud,  collusion,  corruption,  bad 


10.  Queens  Oovinty  Water  Co.  v. 
Monroe,  83  App.  Div.  105,  82  N.  Y. 
Supp.  610. 

11.  Queens  County  Water  Co.  v. 
Monroe,  83  App.  Div.  105,  82  N.  Y. 
Supp.  610;  Starin  v.  Mayor,  43i  Hun, 
549,  4  St.  Rep.  588,  rev'd  on  other 
grounds,  US  N.  Y.   206. 

12.  Matter  of  Eeynolds,  202  N.  Y. 
430,  441. 

13.  Rogers  v.  O'Brien,  1  App.  Div. 
397,  37  N.  Y.  Supp.  358,  72  St.  Rep. 
747;  Potter  v.  Collis,  19  App.  Div.  392, 
46  N.  Y.  Supp.  471,  aff'd,  156  N.  Y. 
16;  Daly  v.  Haight,  170  App.  Div.  469, 
156  N.  Y.  Supp.  538;  Wakefield  v. 
Brophy,  67  Misc.  S98,  122  N.  Y.  Supp. 
632;  Carpenter  v.  Wise,  92  Misc.  246, 
155  N.  Y.  Supp.  996,  aff'd,  173  App. 
Div.  998,  159  N.  Y.  Supp.  1104;  Ad- 
amson  v.  Union  Railway  Co.,  74  Hun, 
3,  26  N.  Y.  Supp.  136,  56  St.  Rep. 
214;  Western  New  York  Water  Co.  v. 
Longhlin,  157  N.  Y.  Supp.  257. 

ITuisance. — ^Legislation.  concerning 
taxpayer's  action  was  not  intended  to 
affect  the  established  rule  that  suits 
to  restrain  nuisances  can  be  main- 
tained only  by  public  authorities  or  by 


private  persons  who  show  that  they 
have  suffered  or  are  likely  to  suffer 
special  injury  therefrom.  Gallagher  v. 
Keating,  40  App.  Div.  81,  57  N.  Y. 
Supp.  632,  1123. 

Action  between  two  taxpayers. — In 
Govors  V.  Board  "Of  Supervisors,  55 
App.  Div.  40,  67  n!  Y.  Supp.  27,  aff'd, 
171  N.  Y.  403,  it  was  held  that  a  tax- 
payer of  one  town  could  not  maintain 
an  action  against  a  taxpayer  of  an- 
other town  from  exercising  jurisdic- 
tion over  territory  in  dispute  between 
the  two  towns,  holding  that  the  act 
complained  of  did  not  constitute  waste 
of  the  property  of  the  town,  or  injury 
thereto,  within  the  meaning  of  a  tax- 
payer's action. 

14.  Sheehy  v.  McMillan,  26  App. 
Div.  140,  49  N.  Y.  Supp.  1088;  Hearst 
V.  McClellan,  102  App.  Div.  336,  93 
N.  Y.  Supp.  484;  Trumbull  v.  Palmer, 
104  App.  Div.  51,  93  N.  Y.  Supp.  349; 
Daly  V.  Haight,  170  App.  Div.  469,  156 
N.  Y.  Supp.  538;  Meyers  v.  City  of 
New  York,  32  Misc.  523,  66  N.  Y. 
Supp.  755,  aff'd  without  opinion,  54 
App.  DiT.  631,  66  N.  Y.  Supp.  755. 


2798 


PUBLIC   OFFICERS. 


faith  or  illegality.^^  Where  no  fraud  is  shown  and  no  injury 
result,  the  action  cannot  generally  be  maintained.^*  But  actual 
fraud,  or  bad  faith  amounting  to  fraud,  will  bring  the  case 
within  the  operation  of  the  statute.^'' 

If  the  acts  in  question  are  within  the  power  and  discretion 
of  the  municipal  officials,  the  fact  that  they  may  be  unwise  or 
improvident,  will  not  justify  the  action.^^  Taxpayers'  actions 
are  not  designed  to  protect  the  public  from  mistake,  errors  of 
judgment  or  the  lack  of  intelligent  appreciation  of  oflficial  duty 
on  the  part  of  officials.^*  Where  discretionary  powers  as  to 
the  method  of  making  public  improvements  are  vested  in  a 
city  by  its  charter,  the  exercise  of  such  discretion,  so  long  as 
it  acts  within  the  scope  of  its  powers,  cannot  be  interfered 
with.^  A  taxpayer's  action  will  not  lie  to  restrain  the  com- 
missioners of  docks  from  removing  the  plaintiff  from  city 
property  for  non-payment  of  rent,  where  they  are  acting  in 
good  faith  in  so  doing.^^ 

A  taxpayer  is  not  authorized  to  bring  an  action  for  injunc- 
tion against  private  citizens  or  corporations  upon  the  theory 


16.  Hearst  v.  MeClellan,  102  App. 
Div.  336,  92  N.  Y.  Supp.  484;  Boone 
V.  McGucken,  23  Civ.  Pro.  K.  115,  50 
St.  Bep.  901,  22  N.  Y.  Supp.  424. 

16.  Cobb  V.  Bamsdell,  36  St.  Eep. 
457,  14   N..  Y.   Supp.   93. 

17.  Adamson  v.  Union  Railway  Co., 
74  Hun,  3,  26  N.  Y.  Supp.  136,  56  St. 
Rep.  ai4. 

18.  Oaterhout  v.  Rigney,  98  N.  Y. 
222;  Taleott  v.  City  of  Buffalo,  135 
N.  Y.  280,  34  St.  Bep.  871;  Sweet  v. 
City  of  Syracuse,  60  Hun,  28,  38  St. 
Rep.  607,  14  N.  Y.  Supp.  421,  aff'd, 
129  N.  Y.  316 ;  Meyers  v.  City  of  New 
York,  32  Misc.  522,  66  N.  Y.  Supp. 
755,  aff'd  without  opinion,  54  App. 
Biv.  631,  66  N.  Y.  Supp.  755 ;  Admiral 
Realty  Co.  v.  City  of  New  York,  76 
Misc.  345,  135  N.  Y.  Supp.  348,  aff'd, 
151  App.  Div.  888,  135  N.  Y.  Supp, 
1097,  aff'd,  206  N.  Y.  110;  McBride 
V.  Ashley,  91  Misc.  585,  154  N.  Y. 
Supp.  1010,  aff'd,  174  App.  Div.  650, 
160  N.  Y.  Supp.  406;  Western  New 
York  Water  Co.  v.  Loughlin,  157  N.  Y. 


Supp.   257. 

Submission  of  controversy. — A  tax- 
payer's action  will  not  lie  to  restrain 
the  submission  to  the  General  Term 
upon  an  agreed  statement  of  facts,  of 
a  claim  of  a  town  within  a  county 
against  the  board  of  supervisors,  where 
the  defendants  have  acted  in  good 
faith  and  in  the  belief  that  the  sub- 
mission contained  a  full,  fair  and 
truthful  statement  of  all  the  facts 
upon  which  the  controversy  depended, 
and  there  was  no  intent  to  defraud  any 
taxpayer,  unless  acts  complained  of 
were  beyond  the  authority  of  the 
board  and  wholly  illegal  and  void.  N. 
Y.  C.  &  H.  E.  R.  Co.  V.  Maine,  71  Hun, 
417,  54  St.  Rep.  384,  24  N.  Y.  Supp. 
962. 

19.  Hearst  v.  MeClellan,  103  App. 
Div.    336,   92   N.  Y.   Supp.   484. 

20.  Bell  V.  City  of  Rochester,  30  N. 
Y.  Supp.  365,  61  St.  Rep.  721. 

21.  Rogers  v.  O'Brien,  1  App.  Div. 
397,  37  N.  Y.  Supp.  358,  72  St.  Rep. 
747. 
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that  a  public  officer  ought  to  have  brought  such  an  action,  and 
upon  his  failure  to  do  so,  a  taxpayer  may  step  into  his  place 
and  prosecute  the  same  as  plaintiff.^^  The  purpose  of  the 
statute  authorizing  a  taxpayer's  action  is  not  to  confer  upon 
the  taxpayer  the  power  to  bring  actions  which  the  public  au- 
thorities have  no  power  to  bring,  but  they  are  designed  to 
confer  upon  the  taxpayer  the  right  to  bring  such  an  action  in 
the  cases  specified  in  the  statute  which  are  cases  where  the 
relief  sought  could  be  obtained  by  appropriate  proceedings  on 
the  part  of  public  officers.^  The  right  to, maintain  an  action 
under  this  act  is  not  confined  to  cases  where,  before  its  pas- 
sage, an  equitable  action  could  have  been  brought  by  the  town 
for  the  same  relief.^ 

An  action  under  section  1925  of  the  Code  of  Civil  Procedure 
was  not  maintainable  in  the  absence  of  facts  showing  waste  or 
injury  to  the  municipal  property.^ 

Individual  taxpayers  cannot  maintain  an  action  against  the 
school  commissioner  of  the  school  district  in  which  they  live 
and  certain  villages  which  had  been  created  as  separate 
school  districts  therein  to  restrain  the  defendant  school  com- 
missioners from  declaring  the  villages  to  be  separate  school 
districts,  or  from  taking  any  other  proceedings  in  that  re- 
spect, on  a  complaint  alleging  that  the  villages  had  been 
created  in  pursuance  of  a  fraudulent  scheme  on  the  part  of 
their  residents  to  avoid  their  due  share  of  taxation  for  school 
purposes.  Such  a  suit  does  not  come  within  the  scope  of  the 
taxpayers'  suit  provided  for  by  section  51  of  the  General 
Municipal  Law,  and  there  is  nothing  in  said  section  to  au- 
thorize such  action.^* 

2.  Vnantliomed  or  illegal  acts. 

The  statute  assumes  that  any  illegal  official  act  may  be  in- 
jurious, and  allows  an  injunction  simply  because  of  such 
illegality.^    Either  waste  or  illegality  is  sufficient.^^    Thus,  if 

22.  Gallagher    v.    Keating,    40    App.      327. 

Div.  81,  57  N.  Y.  Supp.  632,  1123.  26.  Prankard    v.    Cooley,    147    App. 

23.  Altschul   V.   Ludwig,    316   N.   Y.      Div.  145,  132  N.  Y.  Supp.  289. 

459.  27.  Warrin   v.   Baldwin,    105    N.    Y. 

24.  Osterhout   v.   Bigney,    98   N.   Y.  534;   Molloy  v.  City  of  New  Rochelle, 
221,  aff'g,  27  Hun,  167.  198  N.  Y.  402,  411;  Morris  v.  Wurster, 

25.  Johnston    v.    Garside,    65    Hun,  23  App.  Div.  124,  48  N.  Y.  Supp.  656; 
208,  47  St.  Eep.  526,  20  N.  Y.  Supp.  Grace  v.  Forbes,  64  Mise.  130,  118  N. 
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a  public  officer  receives  funds  without  right,  he  may  be  charged 
with  restitution  at  the  instance  of  a  taxpayer,  although  he 
received  them  without  fraud.^  If  the  proceedings  of  the 
officers  of  a  municipal  corporation  are  not  authorized  by  law, 
it  would  seem  to  imply  "a  waste  or  injury"  to  the  funds  or 
estate.^  If  the  act  in  question  is  one  which  is  forbidden  by 
law,  the  remedy  is  available.*^  Thus,  the  remedy  may  be  used 
to  restrain  the  officials  of  a  city  from  organizing  its  govern- 
ment under  an  unconstitutional  statute.*^  But  the  mere 
illegality  of  an  official  act  in  and  of  itself  does  not  justify  in- 
junctive relief  in  an  action  authorized  to  be  brought  by  a  tax- 
payer under  this  section ;  but  when  waste  or  injury  is  not  in- 
volved, it  must  appear  that  in  addition  to  being  an  illegal 
official  act  the  threatened  act  is  such  as  to  imperil  the  public 
interests  or  calculated  to  work  public  injury  or  produce  some 
public  mischief.^^    Relief  by  injtmction  should  not  be  granted 


Y.  Supp.  1068;  Whitney  v.  Patrick,  64 
Mise.  191,  120  N.  T.  Supp.  550,  afE'd, 
134  App.  Div.  988,  120  N.  T.  Supp. 
1151;  Carpenter  v.  Wise,  93  Mise.  246, 
155  N.  T.  Supp.  996,  afC'd,  173  App. 
Div.  998,  159  N.  Y.  Supp.  1104; 
Contra,  Gilgar  v.  Low,  38  Mise.  292, 
77  N.  Y.  Supp.  853. 

Excessive  appropriation. — A  taxpayer 
in  a  village  may  maintain  an  action 
against  members  of  the  board  of 
trustees,  who  have  appropriated  a  sum 
for  the  expenses  of  the  village  very 
largely  in  excess  of  that  allowed  by  the 
village  charter,  and  have  ordered 
drafts  for  that  amount  to  be  drawn  on 
the  county  treasurer.  It  is  not  neces- 
sary for  the  taxpayer  to  show  injury 
peculiar  to  himself.  Gerlach  v.  Brand- 
reth,  34  App.  Div.  197,  54  N.  Y.  Supp. 
479. 

Offer  of  judgment  by  municipality. — 
To  maintain  a  taxpayer's  action  to  re- 
strain the  collection  and  payment  of  a 
judgment  against  the  city  on  an  offer 
of  a  judgment  by  a  corporation  counsel 
upon  the  ground  that  his  affidavit  that 
he  was  authorized  to  make  such  offer 


was  an  illegal  official  act,  it  is  not 
necessary  for  plaintiff  to  show  the  city 
was  not  justly  indebted  in  the  amount 
stated  in  the  judgment,  since  the  action 
is  brought  under  the  provisions  of  the 
statute  authorizing  a  taxpayer's  action 
to  pijevent  an  "illegal  official  act," 
and  not  under  the  provision  authorizing 
an  action  "to  prevent  waste."  Bush 
V.  O'Brien,  164  N.  Y.  205. 

28.  Brill  V.  Miller,  140  App.  Div.  602, 
125  N.  Y.  Supp.  865 ;  Fox  v.  Automatic 
Vaudeville  Co.,  140  App.  Div.  926,  125 
N.  Y.  Supp.  871. 

29.  Statler  v.  McFarlance,  230  H.  Y. 
400. 

30.  People  v.  Board  of  Supervisors 
of  Queens,  131  N.  Y.  468;  Latham  v. 
Eichards,  12  Hun,  361. 

31.  Rogers  v.  Board  of  Supervisors, 
77  App.  Div.  501,  78  N.  Y.  Supp. 
1081. 

32.  Cleveland  v.  City  of  Watertown, 
99  Misc.  66,  165  N.  Y.  Supp.  305,  aff'd, 
179  App.  Div.  954,  166  N.  Y.  Supp. 
286. 

33.  Altschul  V.  Ludwig,  316  N.  Y. 
459. 
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against  mere  illegalities  of  taxation,  without  fraud,  corrup- 
tion or  waste  amounting  to  bad  faith.^* 

The  mere  disregard  by  a  common  council  of  a  city  of  legal 
formalities  or  orderly  mode  of  procedure  prescribed  by  its 
charter  will  not  necessarily  render  a  resolution  "illegal" 
within  the  meaning  of  section  51  of  the  General  Municipal 
Law.^ 

An  action  may  be  maintained  by  a  taxpayer  of  the  City  of 
New  York  to  restrain  the  superintendent  of  buildings  from 
approving  the  plans  for,  and  permitting,  the  erection  or  re- 
modeling of  a  theatre  in  that  city  where  such  plans  do  not 
comply  with  the  provisions  of  the  Building  Code.  The  erec- 
tion of  a  theatre  in  violation  of  such  provisions  is  a  public 
nuisance  which  could  be  restrained  by  the  public  authorities, 
and  as  the  granting  of  a  permit  to  erect  such  a  building  is  also 
an  illegal  act,  it  may  be  restrained  in  a  taxpayer's  action.*" 

3.  Effect  of  another  remedy. 

The  proper  remedy  to  compel  action  by  a  municipality  or 
its  officials  is  generally  mandamus,  not  a  taxpayer's  action.*' 
Mere  inaction  by  a  public  officer  will  not  justify  the  interven- 
tion of  a  court  of  equity  where  the  legal  remedy  by  mandamus 
is  available  and  adequate.**  And  the  statute  does  not  au- 
thorize a  taxpayer  to  bring  an  action,  if  the  statute  under 
which  the  officers  are  proceeding  directly  points  out  another 
mode  of  relief.** 

Where  the  superintendent  of  buildings  in  the  City  of  NeA^ 
York  has  refused  to  revoke  a  permit  therefor  given  by  him 
or  to  interfere  with  the  work  of  construction  being  carried 
on  under  the  permit,  a  taxpayer's  action  xmder  section  51  of 
the  General  Municipal  Law  is  not  the  proper  remedy.  This 
statute  was  designed  to  give  a  remedy  under  conditions  where 
none  had  been  available  before,  not  to  reach  conditions  and 
correct  evils  where  the  existing  law  gave  an  effective  remedy.** 

34.  Fahys  &  Co.  v.  Vaghn,  68  Misc.-?-'     37.  Wurster   v.   City  of  New  Tork, 
541,  125  N.  T.  Supp.  280.  136  App.  Div.  408,   120  N.   Y.  Supp. 

35.  Farley  v.   City  of  Lockport,   61      1029,  aflf'd,  199  N.  T.  534. 

Misc.  417,  113  N.  T.  Supp.  702.  38.  Southern  Leasing  Co.  v.  Ludwig, 

36.  Altschul   V.   Ludwig,    216   N.   Y.      217  N.  Y.   100. 

459;    Brill    v.    Miller,    140    App.    Div.  39.  Lutes  v.  Briggs,  64  N.  Y.  404. 

602,    125    N.    Y.    Supp.    865;    Fox   v.  40.  Southern  Leasing  Co.  v.  Ludwig, 

Automatic   Vaudeville  Co.,    140  App.  217  N.  Y.  100. 
Div.  926,  125  N.  Y.  Supp.  871. 
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A  taxpayer's  action  is  inappropriate  as  a  remedy  for  cor- 
recting illegal  action  on  the  part  of  civil  service  commis- 
sioners ;  their  official  acts  are  not  judicial  in  a  technical  sense, 
but  executive  and  ministerial,  and  are  therefore  to  be  reached 
by  way  of  a  writ  of  mandamus.  A  taxpayer's  action  is  al- 
lowed by  the  General  Municipal  Law,  and  it  is  recognized  by 
the  Civil  Service  Law ;  but  under  neither  one  of  these  statutes 
will  an  action  lie  to  restrain  municipal  civil  service  commis- 
sioners from  recognizing  and  enforcing  an  amendment  of  the 
civil  service  rules  which  they  had  proposed  and  had  caused 
to  be  duly  approved.*^ 

4.  Necessity  of  injury  to  plaintiff. 

The  plaintiff  in  a  taxpayer's  action  is  not  obliged  to  show 
that  he  will  suffer  peculiar  injury  from  the  act  which  he  seeks 
to  enjoin.  It  is  enough  for  him  to  show  that  he  has  the  status 
of  a  taxpayer,  which  the  statute  prescribes,  and  that  the  act 
of  the  defendant  is  one  which  the  law  forbids.*^  The  action 
cannot  be  maintained  where  it  does  not  appear  that  the 
plaintiff  will  be  damnified  by  the  acts  he  seeks  to  restrain. 
In  such  case  he  is  without  standing  in  attempting  to  avoid  or 
restrain  a  corporate  act  of  the  municipality.*^  Where  a  tax- 
payer is  in  no  danger  of  being  required  to  contribute  to  a 
municipal  expenditure  claimed  by  him  to  be  illegal,  and  so 
far  as  appears  the  officers  charged  therewith  have  refused  to 
make  the  alleged  wasteful  expenditure,  the  action  cannot  be 
maintained."  But  an  action  could  not  be  maintained  to  re- 
dress a  private  grievance  or  to  prevent  an  act,  the  only  effect 
of  which  would  be  to  injure  the  individual  property  of  the 
plaintiff  in  the  action.  Injury  to  the  property  of  the  muni- 
cipality must  be  occasioned  by  some  act  of  the  board  or  officer 
outside  of  the  duty  or  discretion  vested  in  him  or  it,  and  so 
flagrant  in  its  character  as  to  amount  to  a  fraud  upon  the 
taxpayers.*^  A  producer  of  road  material  cannot  maintain  a 
suit  to  enjoin  the  letting  of  contracts  for  State  highways 
purely  as  a  taxpayer's  action.' 
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41.  Slavin  v.  McGuire,  305  N.  Y.  84.  Commission,  206  N.  T.  494. 

42.  Rogers  v.  Board  of  Supervisors,  45.  Holtz  v.  Diehl,  26  Misc.  234,  56 
77  App.  Div.  501,  78  N.  Y.  Supp.  1081.  N.  Y.  Supp.  841. 

43.  Wilkins  v.  Mayor,  9  Misc.  610,  30  46.  Warner-Quinlan   Asphalt   Co.    v. 
N.  Y.  Supp.  424.  Carlisle,  158  App.  Div.  638,  144  N.  Y. 

44.  Hanrahan    v.    Terminal    Station  Supp.  70. 
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Eesidence  in  the  municipality  is  not  a  necessary  prere- 
quisite, to  the  bringing  of  a  taxpayer's  action,''^  The  legal 
capacity  of  a  plaintiff  to  maintain  an  action  to  set  aside  audits 
and  to  recover  moneys  alleged  to  have  been  allowed  to  a  super- 
visor in  preparing  tax  rolls  is  not  affected  by  the  mere  fact 
that  he  is  a  tenant  in  common  of  the  lands  assessed  on  which 
he  has  paid  the  taxes,  and  that  they  are  listed  on  the  assess- 
ment rolls  in  the  name  of  the  estate  of  plaintiff's  ancestor/^ 

5.  Motive  of  plaintiff. 

It  is  the  duty  of  the  court  to  see  to  it  that  he  who  intends 
to  champion  public  acts  is  actuated  by  public  motives  and 
that  he  is  not  making  use  of  the  power  of  the  court  to  accom- 
plish some  private  end.^'  The  taxpayer  has  a  standing  only 
to  prevent  waste  or  injury.  If  the  action  is  in  reality  for  the 
benefit  of  an  individual,  it  cannot  be  sustained.^  But  it  is  no 
objection  to  the  maintaining  of  such  an  action  by  one  who  acts 
within  its  language  and  complies  with  its  terms,  that  he  has  a 
personal  interest  in  the  matter  aside  from  that  of  a  taxpayer.^' 
Where  the  plaintiff  in  a  taxpayer's  action  shows  illegal  ac- 
tion upon  the  part  of  the  city  and  its  officials  he  is  entitled  to 
the  assistance  of  the  court,  though  he  may  have  been  induced 
to  bring  the  action  because  of  some  private  grievance.^^  A 
taxpayer  is  authorized  to  maintain  an  action  to  restrain  a 
board  of  supervisors  from  entering  into  a  contract  which  will 
involve  the  illegal  wasting  of  public  moneys,  whatever  his 
private  interest  or  motive  may  be  in  so  doing.^^  A  taxpayer 
otherwise  qualified  to  maintain  an  action  under  the  statutes 
to  prevent  illegal  official  acts  and  a  waste  of  public  funds  is 
not  otherwise  disqualified  because  specially  and  peculiarly 
interested  in  the  event." 

Taxpayers'  actions  are  brought  to  aUow  the  illegal  acts  of 
public  officials  to  be  controlled  by  courts  and  to  protect  the 

47.  Steele  t.   Village  of  Glen  Park,  51.  Starin  v.   Mayor,   iZ  Hun,    549, 
193  N.  Y.  341.  reversed,  112  N.  T.  206. 

48.  Smith  v.  Hedges,  169  App.  Div.  52.  Grace  v.   Forbes,   64   Misc.    130, 
115,  154  N.  Y.  Supp.  867.  118  N.  Y.  Supp.  1063. 

48.  Kimball  v.   Hewitt,  22  St.  Eep.  53.  Kingsley    v.    Bohman,    33    App. 

311,  3  N.  Y.  Supp.  756,  15  Daly,  124,  Div.  1,  53  N.  Y.  Supp.  426. 

afif'g,  17  St.  Bep.  743,  2  N.  Y.  Supp.  54.  Molloy  v.  City  of  New  Eochelle, 

697.  198  N.  Y.  402,  411. 

50.  Hull  V.  Ely,  2  Abb.  N.  C.  440. 


2804  PUBLIC  oincERs. 

corporation.  They  are  not  allowed  for  the  purpose  of  en- 
abling corporations  or  individuals  to  require  the  award  of  a 
public  contract  on  bids  in  excess  of  those  made  by  other 
competent  and  responsible  bidders.  "When  it  appears  that 
such  action  is  not  brought  for  the  interest  of  the  municipality, 
but  for  the  ulterior  purpose  of  imposing  an  additional  burden 
on  the  municipality  by  an  interested  taxpayer,  a  court  of 
equity  will  not  enjoin  the  letting  of  a  contract  to  a  bidder  who 
is  responsible.^ 

6.  PreTention  of  realization  of  ftmds. 

The  prevention  of  the  realization  of  money  by  a  muni- 
cipality is  equivalent  to  a  waste  of  its  public  funds  and  may 
be  restrained  in  a  taxpayer's  action.^*  Thus,  the  municipal 
officials  may  be  enjoined  from  making  a  settlement  for  a  nomi- 
nal consideration  of  a  collectible  judgment  recovered  by  a 
city.^''  But  an  action  cannot  be  maintained  to  restrain  the 
settlement  by  overseers  of  the  poor  of  actions  brought  for 
violation  of  the  excise  law.^ 

Where  the  complaint  in  a  taxpayer's  action  alleges  that  the 
defendant  municipality,  the  owner  of  a  valuable  water  power, 
has  a  cause  of  action  against  the  other  defendant,  the  owner 
of  the  water  power  next  below  that  of  the  city,  who  as  alleged 
is  about  to  construct  a  dam  below  that  of  the  city  to  a  height 
which  will  cause  the  water  to  set  back  upon  the  city's  land 
thereby  considerably  reducing  its  power,  and  that  the  govern- 
ing body  of  the  municipality  had  consented  that  the  other  de- 
fendant might  take  and  appropriate  to  his  own  use  without 
compensation  the  city's  water  power  and  wrongfully  neglects 
and  refuses  to  commence  an  action  against  him  to  restrain  the 
construction  of  said  dam,  the  allegations  of  the  complaint 
show  an  illegal  act — an  act  contrary  to  constitutional  provi- 
sions and  the  charter  of  the  municipality, — and  state  a  cause 
of  action  under  this  section.  Such  an  action  is  maintainable 
against  both  defendants,  the  plaintiff  in  that  respect  under 
this  section  taking  the  place  of  the  municipality  as  against  the 

55.  Nathan    v.    O'Brien,    117    App.      Supp.  136. 

Div.  664,  102  N.  T.  Supp.  947.  67.  Standait  v.  Burtis,  46  Hun,  8a. 

56.  Adamson  v.  tlnion  Eailway  Co.,  58.  Olp  v.  Leddiek,  38  St.  Rep.  123, 
56  St.  Rep.  214,  74  Hun,  3,  26  N.  T.      14  N.  Y.  Supp.  41. 
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other  defendant  and  then  joining  the  municipality  as  a  proper 
party/' 

7.  Attack  on  title  to  office. 

A  taxpayer's  action  is  not  generally  a  proper  remedy  to 
determine  the  title  to  a  public  office;  the  title  to  office  is  to 
be  tested  in  an  action  by  the  people  in  the  nature  of  a  quo 
warranto. ^'^  Thus,  a  taxpayer's  action  is  not  proper  for  de- 
termining whether  a  person  elected  as  trustee  of  a  village  is 
disqualified  from  acting.''^  But,  where  a  police  justice  for  a 
city  was  illegally  elected  owing  to  a  misapprehension  ias  to 
the  effect  of  the  Second  Class  Cities  Law,  a  taxpayer  may 
maintain  an  action  to  have  a  tax  levied  to  pay  the  salary  de- 
clared illegal  and  void,  and  to  restrain  the  collection  of  the 
same."^  And  a  taxpayer  may  bring  an  action  to  restrain 
waste  where  an  individual  assumes  to  act  illegally  in  an 
official  capacity.  So  where  a  majority  of  a  village  health 
board,  one  member  of  which  alleged  majority  is  illegally 
holding  over  from  a  prior  term,  votes  an  expenditure,  a  tax- 
payer's action  will  lie  to  prevent  such  expenditure.** 

8.  Illegal  appointment  of  municipal  employee. 

Where  a  newly-elected  clerk  of  the  county  of  Erie  publicly 
announces  that  he  will  remove  certain  existing  special  deputy 
clerks  and  replace  them  with  others  without  regard  to  exami- 
nation or  certification  under  the  Civil  Service  Law,  a  tax- 
payer may  maintain  suit  for  an  injunction  against  the  county 
clerk.**  And  the  action  may  be  maintained  to  restrain  city 
officials  from  entering  into  contract  of  employment  with  one 
who  has  not  passed  the  civil  service  examination  or  restrain- 
ing the  payment  of  the  salary  of  such  an  employee  out  of  the 

p  Iv  i,  I  ■■.    I  i,  i  V,  ,  ■. 

69.  Carpenter  v.  Wise,  92  Misc.  846,  61.  Fahey    v.    Johnstown,    21    App. 

155  N.  Y.  Supp.  996,  aff'd,  173  App.  Div.  154,  47  N.  Y.  Supp.  402. 

Div.  998,  159  K.  Y.  Supp.  1104.  62.  Wear  v.   Truitt,   173  App.   Div. 

60.  Greene   v.    Knox,    76   App.   Div.  344,  158  N.  Y.  Supp.  790. 

405,  78  N.  Y.  Supp.  779,  aff'd,  175  N.  63.  Whitney  v.  Patrick,  64  Misc.  191, 

Y.    432;    Jewell   v.    Mohr,    136   N.    Y.  120  N.  Y.  Supp.  550,  aff'd,  134  App. 

Supp.    273;    Johnston    v.    Garside,    65  Div.  988,  130  N.  Y.  Supp.  1151. 

Hun,  208,  47  St.  Eep.  626,  20  N.  Y.  64.  Wilcox  v.  Meahl,  172  App.  Div. 

Supp.  327.  263,  160  N.  Y.  Supp.  708,  aff'd,  219 

See  chapter  on  People,  Actions  in  N.  Y.  270. 
Behalf  of. 
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funds  of  the  eity.^  An  action  will  lie  to  prevent  payment  of 
compensation  to  an  inspector  of  plumbing  on  the  ground  that 
his  appointment  was  illegal,^  or  because  he  has  failed  to  ob- 
tain a  certificate  of  competency,  as  required  by  section  48  of 
the  General  City  Law.^'' 

9.  Officials  subject  to  action. 

The  right  to  maintain  an  action  against  a  public  officer  to 
restrain  or  prevent  the  waste  of  public  funds  or  injury  to 
public  property,  or  to  restrain  a  threatened  illegal  official  act, 
is  entirely  statutory  and  is  confined  to  one  against  officers, 
agents,  commissioners,  or  other  persons  acting,  or  who  have 
acted,  for  or  on  behalf  of  any  county,  town,  city,  village  or 
municipal  corporation  in  this  State,  and  is  not  given  against 
any  person  acting  for  and  on  behalf  of  the  State."^  The  only 
officers  whose  illegal  acts  may  be  restrained  by  an  action  are 
those  acting  or  who  have  acted  for  or  on  behalf  of  a  municipal 
corporation.**  Hence,  an  action  to  restrain  the  expenditure 
of  State  moneys  on  highways  can  be  brought  by  the  people 
of  the  State  alone.™  Nor  can  such  an  action  be  maintained 
to  enjoin  the  State  Board  of  Highway  Conmiiissioners  from 
entering  into  a  contract  for  the  construction  of  a  State  high- 
way.''^ A  taxpayer  cannot  sue  to  restrain  an  action  of  the 
State  superintendent  of  schools.'^  A  taxpayer's  action  can- 
not be  maintained  to  enjoin  a  State  commission,  consisting  of 
State  officers  appointed  by  the  Governor,  from  constructing  a 
prison  plant.™  An  action  to  restrain  the  nomination  and  elec- 
tion of  delegates  to  a  constitutional  convention  cannot  be 
maintained.''*  A  county  clerk  and  special  deputy  clerks  ap- 
pointed by  him  are,  in  the  performance  of  their  duties  as 
clerks  of  the  Supreme  Court  or  County  Court,  State  officers 

65.  Peck  V.  Belknap,  130  N.  Y.  394.  70.  County    of    Albany    v.    Hooker, 
See  also  Rogers  v.  CSty  of  Buffalo,  22      204  N.  Y.  1. 

Abb.  N.  C.  144,  3  Supp.  671.  71.  Whitbeek   v.    Hooker,    73    Misc. 

66.  Stearns  v.  Tew,  6  Mise.  404,  37      573,  133  N.  Y.  Supp.  534. 

N.  Y.  Supp.  26.  72.  Hutchinson  v.  Skinner,  21  Misc. 

67.  Gregory   v.    Simpson,    173    App.      729,  49  N.  Y.  Supp.  360. 

Div.  6,  159  N.  Y.  Supp.  1016.  73.  Long  v.  Johnson,  70  Misc.   308, 

68.  Olmsted    v.    Meahl,    219    N.    Y.      127  N.  Y.  Supp.  756. 

270.  74.  Schieffelin   v.   Komfort,    212   N. 

69.  Matter  of  Eeynolds,   202  N.  Y.      Y.  520. 
430,   440. 


PUBLIC   OFFICERS.  2807 

performing  State  functions  and  not  subject  to  control  by  ac- 
tion pursuant  to  the  statute.''^ 

Members  of  a  citizens '  centennial  celebration  committee  for 
a  county  celebration  are  in  no  sense  agents  or  commissioners 
of  or  persons  acting  for  the  county,  and  the  fact  that  two  of 
them  acted  as  a  printing  committee  as  a  subcommittee  of  the 
celebration  committee  and  made  an  agreement  with  a  publish- 
ing company  to  print  and  distribute  souvenir  books  does  not 
bring  them  within  section  51  of  the  General  Municipal  Law 
or  render  them  liable.™ 

A  taxpayer  may  maintain  an  action  against  the  Public  Ser- 
vice Commission  to  restrain  the  waste  or  injury  of  the  prop- 
erty, funds  or  estate  of  a  municipal  corporation." 

10.  Taxation. 

A  taxpayer  has  the  right  to  bring  an  action  in  equity  to 
have  a  tax-roll  adjudged  illegal  and  void.  In  such  an  action 
the  court  has  full  power  to  inquire,  dehors  the  record,  as  to 
the  validity  of  the  claim  or  claims  for  which  the  tax  is 
assessed.™  And  the  action  may  be  maintained  to  restrain  the 
laying  of  taxes  by  the  supervisors  on  a  town  to  pay  claims 
rejected  by  town  board.''*    But  the  fact  that  a  village  tax  is 

75.  Olmstead   v.    Meahl,    219    N.   Y.  vice  Law  or  the  rules  and  regulations 

270.  of  the  State  Civil  Service  Commission, 

When  county  clerk  a  county  ofScer. —  and  further  alleged  that  such  appoint- 

A  county  clerk  in  the  appointment  of  ments  would   be   illegal,   and   that  by 

his   special   deputies   is   performing   a  such   illegal  acts  the  property  of  the 

duty   expressly  imposed  upon   him  by  taxpayers  would  be  wrongfully  diverted 

the    Legislature    to    be    performed    in  and  wasted,  such  threatened  acts  were 

his  capacity  as  a  county  officer,  and  a  immediately    connected   with    the    dis- 

taxpayer's  action  will  lie  against  him  charge  of  the  duties  of  county  clerk, 

upon  the  grounds  stated  in  the  Code  and  so  imminent  that  an  action  to  re- 

and  statute.    Where  a  complaint  in  an  strain  them  should  be  sustained.     01m- 

action  brought  the  day  before  a  county  sted  v.   Meahl,   219  N.  Y.   270. 

clerk  was  about  to  enter  on  the  duties  76.  Kice   v.    Glens    Falls   Publishing 

of  his  office  alleges  in  substance  that  Co.,  86  Mise  503,  149  N.  Y.  Supp.  311. 

such  clerk  after  he  had  taken  the  oath  77.  Hopper  v.  Wilcox,  155  App.  Div. 

of  office  publicly  stated  that  he  would,  213,  140  N.  Y.  Supp.  277. 

immediately   upon   entering   upon   the  78.  Sherman  v.  Trustees  of  Clifton, 

discharge  of  the  duties  of  his  office,  27  Hun,  390. 

appoint    new    special    deputy    county  79.  Armstrong   v.    Fitch,    126    App. 

clerks  in  the  place  of  those  then  in  Div.  537,  110  N.  Y.  Supp.  736. 
office  without   obeying   the  Civil   Ser- 
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invalid  for  want  of  notice  and  hearing  does  not  entitle  a  tax- 
payer of  the  village  to  maintain  a  taxpayer's  action.*" 

A  taxpayer  of  a  village  has  a  standing  in  court  which  en- 
ables him  to  bring  an  action  to  restrain  the  collection  of  an 
annual  tax  levy  and  even  if  he  does  not  make  out  a  case  suffi- 
cient to  authorize  the  setting  aside  of  the  tax  warrant,  but 
only  shows  the  officers  of  the  village  are  threatening  to  pay 
illegal  claims  from  the  funds  they  are  raising,  he  is  entitled 
to  some  relief,  and  if  any  of  the  items  contained  in  such  levy 
and  attacked  by  the  plaintiff  are  not  valid  claims  against  the 
village,  it  is  improper  to  dismiss  the  complaint.*^ 

Where  a  taxpayer's  action  proceeds  upon  the  assumption 
that  the  scheme  of  assessment  adopted  by  the  board  of  esti- 
mate and  apportionment  of  the  City  of  New  York  for  raising 
money  to  defray  the  cost  of  extending  Seventh  avenue  and 
widening  Varick  street  is  illegal,  but  there  is  no  evidence  that 
such  scheme  is  unfair,  that  the  percentage  assessed  by  way 
of  special  benefit  is  greater  than  should  justly  be  borne  by 
the  property  within  the  special  assessment  district,  or  that 
the  percentage  of  the  cost  assessed  on  each  three  boroughs  is 
in  fact  excessive  or  unequal,  the  complaint  should  be  dis- 
missed upon  the  merits.*^ 

11.  Auditing  of  claims. 

If  an  auditing  board  threatens  to  audit  an  illegal  claim 
against  a  municipality,  a  taxpayer's  action  is  a  proper  remedy. 
Or,  if  the  illegal  claim  has  been  audited,  the  remedy  will  lie 
to  restrain  its  payment.**  Under  the  statute  any  taxpayer 
may  maintain  an  equitable  action  to  vacate  the  audit  of  an 
illegal  claim  which  a  board  of  audit  had  no  authority  or  juris- 
diction to  audit,  or  where  the  audit  was  fraudulent  or  col- 
lusive, and  to  restrain  the  collection  of  a  tax  therefor.  The 
rule  that  the  acts  of  a  board  of  audit  within  its  jurisdiction 
are,  in  the  absence  of  fraud  and  collusion,  final  and  conclusive 
and  cannot  be  questioned  collaterally,  has  not  been  changed 

80.  Trumbull   v.    Palmer,    104   App.  Div.  176,  74  N.  Y.  Supp.  812;   Smith 
Div.  51,  93  N.  Y.  Supp.  349.  v.  Hedges,  169  App.  Div.  115,  154  N. 

81.  Squire  v.   Preston,   82  Hun,   88,  Y.    Supp.    867;    Wadsworth   v.   Super- 
63  St.  Rep.  495,  31  N.  Y.  Supp.  174.  visors  of  Livingston,  115  N.  Y.  Supp. 

82.  Goodale  v.  City  of  New  York,  85  8,  rev'd,  139  App.  Div.  832,  124  N.  Y. 
Misc.  603,  148  N.  Y.  Supp.  1076.  Supp.  334. 

83.  Rockefeller    v.    Taylor,    69   App. 
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by  statute.**  But  the  court  has  no  power  in  a  taxpayer's  ac- 
tion to  reaudit  a  claim  except  on  findings  of  fact  showing  that 
the  audit  was  illegal,  either  for  fraud  or  collusion  or  for  lack 
of  jurisdiction,  thus  precluding  honest  mistake  on  the  facts 
merely,  as  a  basis  of  the  audit.^ 

A  taxpayer  may  maintain  an  action  to  prevent  payment  of 
a  claim  by  a  member  of  the  board  of  supervisors  for  legal 
services  out  of  the  county  fund.*^  Or  the  action  may  be  main- 
tained to  restrain  a  board  of  supervisors  from  taking  proceed- 
ings looking  to  the  payment  of  claims  made  by  drafted  men 
under  a  legislative  act  which  was  unconstitutional.*''  The 
remedy  lies  against  the  supervisors  and  collector  of  a  town  to 
prevent  the  payment  of  claims  against  a  town  allowed  by  the 
supervisors  of  the  county  in  excess  of  the  amount  allowed  by 
the  board  of  town  auditors.** 

The  action  will  lie  to  prevent  a  municipality  from  paying 
improper  expenses  incurred  by  its  officers.**  It  may  be  main- 
tained against  a  county  treasurer  who  has  paid  himself  fees 
allowed  by  law  upon  sales  of  land  for  unpaid  taxes  without 
any  audit  of  his  claim.^"  The  remedy  is  available  to  restrain 
village  officers  from  paying  for  services  of  accountant  to  ex- 
amine past  taxes  and  assessments  and  to  devise  bookkeeping 
system  and  instruct  village  officers,''^  or  to  restrain  payment 
to  police  officer  for  expenses  of  defending  an  action  for  as- 
sault,'^ or  to  compel  restoration  of  toAsoi  funds  paid  upon  pur- 
chase price  of  steam  roller  under  conditional  contract  of  sale, 
void  under  the  Highway  Law.'* 

Where  a  contractor  has  secured  a  judgment  against  a  vil- 
lage, the  trustees  of  which  have  by  a  vote  of  seven  to  six  de- 
cided not  to  appeal  but  to  pay  the  judgment,  the  minority 

84.  Osterhoudt  v.  Kigney,  98  N.  Y.      911. 

222.  90.  Warrin  v.   Baldwin,    105   N.   Y. 

85.  Smith  v.  Hedges,  233  N.  Y.  176.  534. 

86.  Beebe  V.  Supervisors  of  Sullivan,  91.  Wakefield   v.   Brophy,   67   Misc. 
64  Hun,  377,  19  Supp.  629,  46  St.  Eep.  298,  122  N.  Y.  Supp.  632. 

222,  aflf'd,  142  N.  Y.  631.  98.  Mollnow  v.  Rafter,  89  Misc.  495, 

87.  Bush  V.  Supervisors,  10  App.  Div.      152  N.  Y.  Supp.  110. 

542,  42  N.  Y.  Supp.  417,  afl'd,  159  N.  93.  Shoemaker     v.     Buffalo     Steam 

Y.  212.  EoUer  Co.,  165  App.  Div.  836,  151  N. 

88.  McCrea  v.  Chahoon,  54  Hun,  577,  Y.    Supp.   207;   Gardner  v.    Town  of 
28  St.  Eep.  242,  8  N.  Y.  Supp.  88.  Cameron   (1913),  155  App.  Div.  750, 

89.  West  V.  City  of  Utica,  71  Hun,  140  N.  Y.  Supp.  634,  aff'd,  215  N.  Y. 
540,  24  N.  Y.  Supp.  1075,  54  St.  Eep.  682. 
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trustees  are  not  entitled,  under  section  51  of  the  General 
Municipal  Law,  to  bring  a  taxpayer's  suit  against  the  village 
officials  and  the  contractor  to  enjoin  the  eoUeetion  of  his  judg- 
ment. A  court  of  equity  has  no  power  to  grant  such  relief,  as 
it  would  not  only  deprive  the  contractor  of  his  judgment,  but 
would  also  take  away  from  him  and  from  the  village  the  con- 
stitutional right  to  have  the  matter  determined  in  an  action 
at  law  with  a  trial  by  jury.** 

Expenses  incurred  by  the  assessors  of  a  town  in  defending 
certiorari  proceedings,  instituted  to  review  an  assessment 
made  by  them,  without  the  direction  or  resolution  of  the  town 
board,  where  such  assessment  was,  owing  to  the  gross  negli- 
gence, bad  faith  or  malice  of  the  assessors,  grossly  excessive, 
are  not  proper  town  charges,  and  the  payment  of  such  claims 
illegally  audited  by  the  town  board  may  be  enjoined  at  the 
suit  of  taxpayers  of  the  town,  and  the  members  of  the  town 
board  are  properly  made  parties  to  such  action* 

An  action  by  a  taxpayer  to  restrain  town  officials  from  ex- 
pending town  funds  in  the  repair  of  a  highway  is  premature, 
when  the  only  action  taken  was  the  expenditure  of  a  small 
sum  to  determine  whether  the  town  was  the  owner  of  the  high- 
way and  the  cost  of  the  improvement,  and  there  has  been  no 
resolution  showing  an  intention  to  expend  any  moneys  in 
improvements  until  the  other  questions  are  determined.*^ 

An  action  may  be  brought  by  a  taxpayer  to  set  aside  audits 
made  by  the  board  of  supervisors  and  to  recover  on  behalf 
of  the  county  moneys  alleged  to  have  been  allowed  to  a  super- 
visor for  services  in  preparing  the  tax  rolls  of  the  town, 
where  certain  items  for  which  payment  had  been  made  were 
not  properly  chargeable  to  the  county  under  section  23  of  the 
County  Law." 

12.  Issuance  or  payment  of  bonds. 

A  taxpayer's  action  may  be  maintained  to  restrain  an 
illegal  issuance  of  bonds  by  a  municipality  f^  or,  if  the  illegal 
bonds  have  been  issued,  the  action  may  be  brought  to  restrain 

94.  Childs  V.  Tompkins,  180  App.  97.  Smith  v.  Hedges,  169  App.  Div. 
Div.  855,  168  N.  Y.  Supp.   174.  115,  154  N.  Y.  Supp.  867. 

95.  Boekefeller  v.  Taylor,  69  App.  98.  Ayres  v.  Lawrence,  59  N.  Y.  192 ; 
Div.  17«,  74  N.  Y.  Supp.  812.  Metzger  v.  Attica  and  Arcade  Ey.,  79 

96.  Tinker  v.  O'Dell,  134  App.  Div.  N.  Y.  171;  Ward  v.  Kropf,  120  N.  Y. 
272,  118  N.  Y.  Supp.  876.  Supp.  476. 
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their  payment.'®  An  equitable  action  is  maintainable  under 
the  statute  to  restrain  the  negotiation  or  payment,  and  compel 
the  cancellation  of  railroad  bonds  illegally  issued.^ 

But  the  statute  does  not  authorize  an  action  by  a  taxpayer 
against  a  bona  fide  holder  of  town  bonds,  issued  under  an  act 
of  the  Legislature,  in  which  it  is  sought  to  have  the  bonds  so 
issued,  canceled  and  declared  void.^  Where  an  act  declares 
that  the  bonds  shall,  in  the  hands  of  bona  fide  holders,  be 
binding  on  the  town,  such  an  action  cannot  be  maintained  upon 
the  ground  that  the  requisite  consents  were  not,  in  fact,  ob- 
tained.* "Where  no  fraud  is  imputed,  a  taxpayer  caimot  en- 
join the  application  to  the  payment  of  bonds  of  money  raised 
for  that  purpose  on  the  claim  that  the  bonds  are  invalid.''  The 
act  does  not  enable  a  taxpayer  of  a  town  to  enjoin  the  board 
of  supervisors  from  collecting  moneys  which  have  been  fairly 
already  adjudged  to  be  due,  without  fraud  or  collusion,  upon 
the  bonds  of  a  town,  or,  unless  a  defense,  not  already  fully 
considered,  is  presented.®  The  action  was  not  maintainable 
on  the  ground  that  the  town  had  elected  to  compromise  rather 
than  to  contest  the  validity  of  the  bonds,  and  was  estopped.* 

13.  Granting  of  franchises. 

A  taxpayer's  action  may  be  maintained  to  annul  a  permit 
providing  for  the  operation  of  street  cars  over  a  bridge,''  or 
to  restrain  the  board  of  supervisors  of  the  county  from  con- 
senting to  the  operation  of  a  street  railway  in  front  of  real 
estate  of  the  county.*  ^An  unsuccessful  bidder  at  a  sale  by  a 
city  of  a  ferry  franchise,  can  bring  an  action  under  the  statute 
to  set  aside  and  cancel  the  sale  to  another  person  on  the 
ground  that  it  was  irregular  and  conducted  in  violation  of 
law.'    But  an  injunction  against  the  sale  of  a  ferry  franchise 

99.  Strang  v.  Cook,  47  Hnn,  46,  14      How.   Pr.   201. 
St.    Eep.    150.  8-  Hills  v.  Peekskill   Savings  Bank, 

1.  Metzger  v.  Attica,  etc.,  R.  E.  Co.,      101  N.  T.  490. 

79  N.  Y.  171 ;  Commons  v.  Supervisors,  7.  Gross  v.  Gaynor,  78  Misc.  216,  139 

€4  N.  y.  626.  N.   T.   Supp.   177. 

2.  Alvord  V.  Syracuse  Bank,  34  Hun,  8.  Case   v.    County    of    Cayuga,    88 
143,  98  N.  T.  599.  Hun,  .59,  34  N.  Y.  Supp.   595,  68   St. 

8.  Spaulding  v.  Arnold,  24  St.  Kep.  Bep.  632. 

879,  6  N.  Y.  Supp.  336.  9.  Starin  v.  The  Mayor,  42  Hun,  549, 

4.  Calhoun  v.  Millard,  131  N.  Y.  69.  rev'd,  112  N.  Y.  206. 
6.  Lee  v.  Supervisors  of  Jefferson,  62 
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by  the  city  on  the  ground  of  the  omission  to  fix  the  minimum 
rate  of  ferriage,  has  been  denied.^"  ■ 

A  taxpayer  cannot  maintain  an  action  to  set  aside  the 
grant  of  a  franchise  by  a  city  to  a  street  railway  company  on 
the  ground  that  the  franchise  was  granted  as  a  matter  of 
favoritism  and  for  a  less  compensation  than  the  city  would 
have  obtained  from  another  company,  unless  such  grant  was 
secured  by  fraud  or  corruption." 

A  provision  in  a  contract  that  no  other  gas  or  electric  light 
company  may  extend  its  mains  or  pipes  within  the  town  dur- 
ing the  term  of  the  pending  agreement,  is  void  as  tending  to 
create  a  monopoly,  and  although  such  a  provision  does  not 
cause  any  immediate  waste  of  the  funds  of  the  town,  it  con- 
stitutes an  illegal  official  act  to  prevent  which  a  taxpayer  may 
sue.^ 

14.  Awarding  of  contracts. 

Municipal  authorities  may  be  restrained  in  a  taxpayer's 
action  from  an  illegal  award  of  a  municipal  contract,^*  or 
from  a  waste  of  public  funds  under  an  illegal  contract."  But 
to  sustain  the  action  it  must  generally  be  shown  that  the  con- 
tract is  illegal  or  that  acts  of  the  officials  are  fraudulent, 
wrongful  or  collusive.^  It  will  not  lie  to  restrain  a  city  from 
making  a  contract  with  a  corporation  to  light  its  streets,  where 
the  bid  of  such  corporation  was  the  lowest  one  and  was  made 
in  good  faith.^®  A  complaint  by  a  taxpayer  against  municipal 
authorities  for  irregularities  in  letting  a  contract  will  fail 
where  fraud  is  not  alleged."  To  sustain  a  taxpayer's  action 
to  set  aside  a  contract  on  the  ground  of  fraud  or  waste,  knowl- 
edge of  the  fraud  of  the  municipality  by  the  contracting  party 

10.  Robinson  v.  Gilroy,  30  N.  T.  JJaughlin,  82  Misc.  496,  143  N.  T. 
Supp.  411.  Supp.    737;    Armstrong    v.    Grant,    56 

11.  Adamson     v.     Nassau     Electric  Hun,  336,  9  N.  T.  Supp.  388. 
Railroad  Co.,  68  St.  Rep.  851,  89  Hun,  14.  Hopper  v.  Willcox,  76  Misc.  345, 
261,  34  N.  Y.  Supp.  1073.  135  N.  Y.  Supp.  384,  aff'd,  206  N.  Y. 

12.  Parfitt  V.  Ferguson,  3  App.  Div.  110. 

176,  36  N.  Y.  Supp.  466,  aff'd,  159  N.  15.  Maloney  v.   Maddover,   77   Misc. 

Y.  111.  340,  136  Ur.  Y.  Supp.  498. 

13.  Daly  v.  O'Brien,  60  MiSo.  433,  16.  Boyle  v.  Grant,  36  St.  Rep.  B07, 
lia  N.  Y.  Sup.  304;  Hoyt  v.  Steers,  76  12  Supp.  801. 

Misc.  21,  136  N.  Y.  Supp.  58,  aff'd,  154  17.  Madden  v.  Van  Wyck,  35  Misc. 

App.  Div.  888,  138  N.  Y.  Supp.  1132.      645,  73  N.  Y.  Supp.  135. 
See  Western  New  York  Water  Co.  v. 
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must  be  shown.^*  A  city  will  not  be  restrained  from  entering 
into  a  contract,  where  it  is  apparent  that  the  action  is  not  to 
protect  taxpayers  or  the  city,  bnt  for  an  ulterior  purpose 
which  will  add  additional  burden  to  the  city.^* 

An  agreement  to  pay  public  money  to  a  monopoly,  knowing 
it  to  be  such  and  intending  to  favor  it  as  such,  is  an  illegal 
contract,  and  any  action  in  executing  or  performing  the  same 
is  an  illegal  official  act  within  the  meaning  of  the  statute.^" 
The  action  will  lie  to  restrain  a  city  and  a  contractor  from 
executing  a  contract  for  street  improvements  upon  the  ground 
that  the  common  council  had  no  power  to  pass  an  ordinance 
for  pavement  of  the  kind  indicated  in  the  proposed  contract  f^ 
or  to  restrain  the  signing  and  delivery  of  an  illegal  contract 
for  the  removal  and  reduction  of  garbage,^^  or  to  restrain  the 
making  of  an  illegal  paving  contract,^^  or  to  prevent  the  mak- 
ing of  sewer  connections,^*  or  to  have  a  contract  for  the  elimi- 
nation of  grade  crossings  declared  void,^  or  to  restrain  water 
commissioners  from  carrying  out  contract  for  additional 
filters,^^  or  to  set  aside  and  annul  a  contract  for  village  sewer 
system,^  or  to  recover  moneys  expended  for  electric  light 
plant  upon  petition  not  signed  by  majority  of  taxpayers  as 
required  by  the  Town  Law.^^ 

Where  city  officials  attempt  to  let  a  contract  for  street  pav- 
ing to  the  lowest  bidder  under  advertisements  for  proposals 
which  require  the  successful  bidder  to  purchase  a  certain  ma- 
terial therefor  from  a  designated  concern,  if  it  can  be  obtained 

18.  Parfltt  V.  Kings  County  Gas  and  143  N.  Y.  Supp.  90,  aff'd,  168  App. 
lUnminating  Co.,  12  Mise.  3i78,  33  N.  Div.  931,  14S  N.  T.  Supp.  1118;  Jen- 
T.  Supp.  1111,  67  St.  Kep.  814,  aff'd,  sen  v.  Board  of  Contract,  74  Misc.  641. 
3  App.  Div.  176,  38  N.  Y.  Supp.  466,  134  N.  Y.  Supp.  630. 

aff'd,  159  N.  Y.  111.  24.  Kelly  v.  Miller,  78  Misc.  584,  139 

19.  Nathan    v.    O'Brien,    117    App.      N.  Y.  Supp.  991. 

Div.  664,  103  N.  Y.  Supp.  947.  25.  McOutcheon  v.  Terminal  Station 

20.  Boon  V.  City  of  Utica,  5  Misc.  Commission,  168  App.  Div.  301,  154  N". 
391,  26  N.  Y.  Supp.  933.  Y.  Supp.  711,  aff'd,  217  N.  Y.  127. 

21.  Whitmore,  Bauber  &  Vieinus  v.  26.  Coykendall  v.  Harrison,  ISO  App. 
Edg^ton,  87  Mise.  216,  149  N.  Y.  Div.  46,  134  N.  Y.  Supp.  446,  aff'd, 
Supp.   508,  aff'd,   167  App.   Div.   960,  206  N.  Y.  657. 

152  N.  Y.  Supp.  1149.  27.  Mead  v.  Turner,  134  App.  Div. 

22.  Perew  v.   City  of   North  Tona-      691,  119  N.  Y.  Supp.  526. 

waijda,  '84  Misc.  494,  147  N.  Y.  Supp.  28.  Montgomery  v.  Smead,  97  Misc. 

e78.  »83,  161  N.  Y.  Supp.  431. 

23.  Gibba  v.  Luther,   81  Misc.   611, 
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from  such  concern  at  a  specified  price,  notwithstanding  a  pro- 
vision in  the  city  charter  requiring  public  improvements  such 
as  the  one  in  question  to  be  done  by  contract,  to  be  let  to  the 
lowest  bidder,  a  taxpayer's  action  to  restrain  the  city  from 
entering  into  such  contract  will  lie,  although  the  materials  to 
be  provided  by  the  concern  mentioned  may  be  as  good  as  any 
that  may  be  had,  and  the  price  the  current  market  price.^ 

Where  officials  of  a  city  of  the  second  class  let  a  contract 
for  resurfacing  an  avenue  with  asphalt,  in  disregard  of  their 
own  specifications  requiring  any  bidder  to  prove  that  he  has 
in  some  other  city  of  similar  climate  laid  a  pavement  of  simi- 
lar material  and  quality  that  has  worn  weU  and  satisfactorily 
for  five  years,  where  after  thereby  requiring  the  asphalt  used 
to  be  equal  in  quality  to  certain  well-known  grades  of  it  they 
accept  from  the  contractor  asphalt  of  an  inferior  and  cheaper 
grade,  where  after  excluding  the  use  of  "land"  and  "rock" 
asphalt,  thus  possibly  stifling  the  competition  of  other  dealers 
in  those  materials,  they  agree  to  the  use  of  them  by  the  con- 
tractor, a  situation  is  presented  entitling  certain  taxpayers 
of  the  city  to  a  continuance  of  a  temporary  injunction,  ob- 
tained by  them  in  an  action  brought  to  restrain  the  city  offi- 
cials from  carrying  out  the  contract  as  constituting  a  waste 
of  public  funds,  as  fraudulent  and  as  illegal  under  the  charter 
of  second-class  cities  requiring  such  work  to  be  let  to  the 
lowest  bidder.'* 

The  action  of  the  aqueduct  commissioners  in  letting  a  con- 
tract to  one  who  was  not  the  lowest  bidder  cannot  be  made 
the  ground  of  a  taxpayer's  action,  unless  fraudulent  conduct 
on  their  part  is  shown.^ 

In  the  absence  of  any  allegation  of  fraud  or  corruption  on 
the  part  of  city  officials  to  determine  whether  the  supplies 
furnished  under  a  contract  were  of  the  required  quality,  the 
court  has  no  power  to  review  such  determination  in  an  action 
by  a  taxpayer  to  prevent  the  performance  of  the  contract.^ 

It  is  not  within  the  power  or  duty  of  the  court,  in  an  action 
brought  by  a  taxpayer  to  prevent  the  execution  of  a  contract 
for  the  supplying  of  a  city  with  water,  to  consider  circum- 

89.  Lamed  v.   City  of  Syracuse,   17  31.  Terrell  v.  Strong,  14  Misc.  258, 

App.  Div.  19,  44  N.  T.  Supp.  857.  35  K.  Y.  Snpp.  1000,  70  St.  Eep.  676. 

80.  Happel  v.  Blessing,  37  Misc.  47,  32.  Paul  v.   City  of   New  York,   46 

74  N.  Y.  Supp.  801.  App.  Div.  69,  61  N.  Y.  Supp.  570. 
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stances  involving  the  policy  of  the  mnnicipality  in  respect  to 
whether  it  shall  contract  for  the  furnishing  of  its  water  supply 
by  private  companies  or  shall  adopt  the  policy  of  mnnicipal 
ownership.'^ 

A  contract  incorporating  provisions  of  the  Labor  Law, 
which  has  been  declared  unconstitutional,  may  be  enjoined 
by  a  proceeding  brought  by  a  taxpayer  for  that  purpose.** 

A  suit  may  not  be  maintained  by  an  individual  to  compel 
official  action,  such  as  to  require  the  mayor  to  execute  a  con- 
tract on  the  part  of  the  eity.^^ 

The  fact  that  a  city  engineer,  knowing  a  contractor  had  not 
properly  performed  his  work,  has  recommended  payment 
therefor,  is  not  enough  to  sustain  an  action  by  the  property 
owners  to  restrain  the  payment  and  avoid  the  assessment, 
where  there  is  no  finding  that  the  recommendation  has  been 
adopted,  or  the  common  council  is  about  to  adopt  it,  or  that 
action  has  been  taken  to  do  any  wrong  or  improper  act.'* 

15.  Purchase  of  property  by  munioipality. 

Although  a  mere  error  of  judgment  as  to  price  on  a  pro- 
posed purchase  by  a  municipality  may  not  suffice  to  sustain 
this  action,  yet  an  excessive  valuation  so  large  as  to  indicate 
that  the  officers  acting  are  not  exercising  the  same  care, 
fidelity  and  caution  as  would  be  expected  from  an  individual 
purchasing  for  himself  with  his  own  money,  will  sustain  such 
an  action."  An  injunction  pendente  lite  will  be  granted  to  a 
taxpayer  bringing  an  action  to  restrain  a  city  from  carrying 
out  a  contract  for  the  purchase  of  water  meters,  where  the 
notice  inviting  bids  so  limits  the  kind  of  meters  as  to  prac- 
tically exclude  competition.^ 

16.  ITse  of  parks. 

A  taxpayer,  without  showing  any  waste  or  injury  to  the 
property  of  the  city,  may  restrain  the  use  of  a  temporary 
board  fence  around  a  public  park  for  business  advertisements, 

33.  Gleason  v.  Dalton,  28  App.  Div.  McConnell,  134  N.  T.  88,  35  St.  Bep. 
555,  51  N.  Y.  Supp.  337.  47. 

34.  Meyers  v.  City  of  New  York,  58  37.  WinMer  v.  Summers,  22  Abb.  N. 
App.  Div.  534,  69  N.  Y.  Supp.  529.  C.  80,  5  N.  Y.  Supp.  723. 

35.  Balch  v.  City  of  tJtica,  42  App.  38.  Kay   v.   Monroe,    93    App.   Div. 
Div.  567,  59  N.  Y.  Supp.  516.  484,  87  N.  Y.  Supp.  831. 

36.  TTmon    Cemetery    Assodation    v. 
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when  the  commissioner  of  parks  is  without  authority  to  issue 
such  license.  It  is  his  duty  to  preserve  the  beauty  of  the  park 
and  make  improvements  for  the  henefieial  uses  of  the  public.*" 
An  agreement  made  by  a  city  through  its  commissioner  of 
parks  giving  an  individual  the  exclusive  privilege  of  placing, 
maintaining  and  renting  chairs  in  a  public  park  of  a  city  is 
illegal  and  in  derogation  of  public  right,  and  a  taxpayer  may 
procure  its  annulment  by  action.^"  But  mere  allegations  and 
proof  that  the  commissioner  of  public  buildings  knew  certain 
acts  were  being  committed  by  a  corporation  on  public  park 
property,  which  were  within  his  discretion  to  permit,  will  not 
support  a  taxpayer's  action  on  the  ground  that  the  city's 
property  is  being  wasted.*^ 

E.  Bond  of  plaintiff. 

In  a  taxpayer's  action  under  section  51  of  the  General  Muni- 
cipal Law,  the  plaintiff  must  give  a  bond  as  required  in  such 
section.*^  The  bond  must  be  in  the  form  prescribed  by  the 
statute  and  must  be  under  seal.  Where  a  motion  was  made 
to  dissolve  an  injunction  on  the  ground  that  the  bond  required 
by  the  statute  had  not  been  filed,  it  was  thought  that  the  bond 
could  be  filed  nunc  pro  tuncJ^  And  where,  at  the  commence- 
ment of  the  action,  a  bond  was  served  which  did  not  meet  the 
requirements  of  the  statute,  it  was  held  that  the  court  could 
allow  a  new  bond  to  be  filed  nunc  pro  tunc  after  the  trial  and 
before  the  decision  was  signed.^*  But  where  a  plaintiff  seeks 
to  change  the  form  of  his  action  so  that  it  will  come  under 
section  51  of  the  General  Municipal  Law  and  asks  leave  to 
file  a  bond  nuMc  pro  tunc,  it  has  been  thought  that  such  relief 
should  not  be  granted.^ 

F.  Parties. 
1.  In  general. 

The  enumeration  in  the  statute  of  the  persons  against 
whom  the  action  may  be  maintained  does  not  dispense  with 

S9.  Tompkins  v.  Pallas,  il  Misc.  309,  42.  Hutchinson   \ .   Skinner,  21  Misc. 

95   Supp.   875.  739,  49  N.  T.  Supp.  360. 

40.  Kurtz  V.  Clausen,   38  Misc.   t05,  43.  Tappen  v.  Crissey,  64  How.  Pr. 
77  N.  y.  Supp.  97.  496. 

41.  Sheehy  v.  Clausen,  26  Misc.  269,  44.  O'Connor  v.  Walsh,  83  App.  Div. 
55  N.  Y.  Supp.  1000,  aflarmed  without  179,  82  N.  T.  Supp.  499. 

opinion,   42   App.   Div.  622,   59   N.   T.  45.  Guenther  v.  Patch,  155  App.  Div. 

Supp.   1114.  27,  140  N.  Y.  Supp.  225. 
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the  necessity  of  joining  all  other  persons  who  will  be  directly 
affected  by  the  judgment  and  are  necessary  parties  to  a  com- 
plete determination  of  the  controversy."  All  persons  ma- 
terially interested  in  the  subject  of  a  suit  ought  to  be  made 
parties,  and  all  persons  who  have  any  substantial,  legal  or 
beneficial  interest  in  the  subject-matter  and  who  are  materially 
affected  by  the  decree'.*'' 

In  an  action  brought  to  enjoin  an  issue  of  bonds  to  raise 
funds  with  which  a  board  of  commissioners  are  to  carry  on 
a  public  work,  the  city  and  the  board  are  necessary  parties ; 
contractors,  landowners,  etc.,  are  not.^*  Such  an  action  can- 
not be  maintained  against  bondholders  alone  where  it  is 
brought  to  restrain  payment  of  certain  bonds  issued  by  a  town. 
It  can  only  be  maintained  against  the  town,  its  officers  or 
agents,  and  the  bondholders  should  be  joined  as  proper  par- 
ties.*» 

A  taxpayer  cannot  maintain  an  action  in  equity  against  a 
public  officer  and  the  surety  upon  his  official  bond  for  an  ac- 
counting and  for  judgment  against  the  former  for  specified 
sums  of  public  moneys  alleged  to  have  been  misappropriated 
and  against  the  latter  for  the  penalty  of  the  bond.^" 

In  an  action  to  compel  the  restitution  of  county  moneys 
paid  to  a  county  judge  for  a  clerk's  salary,  the  board  of 
supervisors  and  the  county  treasurer  are  proper  but  not 
necessary  parties.^^ 

2.  Mnnicipality. 

In  some  cases  the  municipality  is  not  a  necessary  party 
defendant.^^  In  an  action  brought  by  a  taxpayer  against  a 
town  supervisor  and  the  superintendent  of  highways  to  com- 
pel them  to  restore  moneys  to  the  town,  the  town  itself  is  not 
a  necessary  party.  The  town,  however,  may  voluntarily  come 
in  and  make  itself  a  party .^^  A  city  should  be  made  a  party 
to  an  action  by  one  of  its  taxpayers  to  restrain  the  perform- 

46.  Osterhout  v.    Eigney,   98   N.    Y.  50.  Gray  v.  Back,  59  Mise.  563,  111 
223.  N.  Y.  Supp.  718. 

47.  Standart  v.  Burtis,  46  Hun,  82.  51.  Schiebler    v.    Griffing,    83    Mise. 

48.  Hurlbut  v.  Banks,  1  Abb.  N.  0.  363,  145  N.  Y.  Supp.  969. 

157,  aff'd,  67  N.  Y.  568.  52.  WiUdns  v.  City  of  New  York,  9 

49.  Calhoun  v.   Millard,   16  St.  Eep.      Misc.  610,  30  N.  Y.  Supp.  424. 

46    afl'd,   121   N.  Y.   69,   30   St.  Rep.  53.  Hicks  v.   Cocks,    167   App.   Div. 

759.  '  862,  153  N.  Y.  Supp.  776. 
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anee  of  a  contract  made  on  behalf  of  the  city,  where  the  action 
is  brought  on  the  theory  that  the  aldermen  are  interested  in 
the  contract." 

Where  a  taxpayer  brings  an  action  to  restrain  a  county 
treasurer  from  paying  towns  their  claims  for  bridge  expenses, 
the  action  should  be  brought  against  the  county  and  it  is  a 
necessary  party.  Although  such  action  should  be  brought 
against  the  county,  the  court  will  not  itself  require  that  the 
county  be  brought  in  as  a  party  necessary  to  a  final  deter- 
mination of  the  action,  where  it  appears  that  the  claims  of  the 
towns  have  already  been  audited  and  ordered  paid  by  the 
board  of  supervisors.^ 

3.  Party  benefiting  by  act  of  officials. 

The  person  who  will  benefit  by  the  illegal  or  wrongful  act 
of  which  complaint  is  made,  is  generally  a  necessary  party  in 
order  that  a  complete  determination  of  the  controversy  may 
be  had.  If  there  were  two  or  more  persons  who  will  benefit 
by  the  act  of  the  officials,  although  severally  interested  in  the 
same  official  act,  they  may  be  joined  as  defendants.^^  Where 
an  action  is  brought  to  vacate  the  audits  of  town  accounts 
made  by  a  town  board  of  audit,  the  persons  in  whose  favor  the 
audits  were  made  are  proper  and  necessary  parties.^'  Attor- 
neys specially  employed  by  a  municipality  may  become  parties 
to  an  action  to  restrain  the  payment  for  their  services.^  Per- 
sons to  whom  payments  have  been  made  by  the  supervisor  of 
a  town  upon  an  alleged  illegal  audit  by  the  board  of  auditors 
are  necessary  parties  to  a  taxpayer's  action  brought  against 
the  supervisor  and  board  of  auditors.^ 

But  in  an  action  against  a  supervisor  and  town  superin- 
tendent of  highways  to  compel  them  to  restore  moneys  to  the 
town,  it  is  not  necessary  to  join  the  persons  to  whom  the 
illegal  payments  are  alleged  to  have  been  made,  for  the  ac- 
tion is  not  to  cancel  a  contract  or  annul  their  personal  rights.^ 

54.  Eames  v.  Keller,  108  App.  Div.  57.  Osterhout   v.   Bigney,   98   N.   Y. 

207,  92  N.  Y.  Supp.  665.  223. 

66.  Thacher  v.  Board  of  Supervisors  58.  Freeman  v.  Brooks,  29  Misc.  719, 

of  Steuben  Co.,  21  Misc.  271,  47  N.  Y.  62  N.  Y.  Supp.  761. 

Supp.  124,  reversed  on  other  grounds,  69.  Daly  v.   Haight,   163   App.   Div. 

31  App.  Div.  634,  53  N.  Y.  Supp.  1116.  234,   148  N.  Y.  Supp.   42. 

S6.  McCrea  v.  Chahoon,  54  Hun,  577,  60.  Hicks   v.   Cocks,    167   App.    Div. 

8  N.  Y.  Supp.  88.  862,  153  N.  Y.  Supp.  776. 
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0.  Pleadings. 

1.  Contents  of  oomplaint. 

'  A  taxpayer  has  no  common  law  right  of  action  to  restrain 
the  acts  of  municipal  officials ;  the  relief  must  be  found  under 
the  statute.  Hence  it  is  necessary  that  his  complaint  allege 
every  fact  necessary  to  bring  his  action  within  the  statute.*^ 
A  taxpayer  in  order  to  maintain  an  action  against  the  super- 
visor and  auditor  of  a  town,  must  specifically  allege  facts 
which  entitle  him  to  maintain  the  action  under  the  provisions 
of  section  51  of  the  General  Municipal  Law.^ 

A  complaint  is  not  sufficient  which  contains  simply  aver- 
ments that  officials  of  a  municipality  have  entered  into  and 
propose  to  carry  out  a  contract  for  the  purchase  of  property, 
within  their  authority  but  at  an  extravagant  price  and  with- 
out the  exercise  of  proper  care  and  prudence.  In  the  absence 
of  allegations  of  any  fraud,  collusion  or  bad  faith  on  the  part 
of  the  officials,  and  this  although  the  complaint  contains  aver- 
ments of  fraud  on  the  part  of  the  vendor.  In  addition  thereto, 
it  must  be  averred  that  the  officials,  in  the  face  of  explanation 
and  knowledge  of  the  fraud,  persist  in  carrying  out  the  con- 
tract.^ 

Where  a  complaint  alleged  that  in  an  action  brought  by  a 
water  company  against  a  city,  the  corporation  counsel  had 
offered  judgment,  which  offer  had  been  accepted,  and  the 
judgment  had  been  entered  and  paid,  and  the  complaint  de- 
manded that  the  judgment  be  vacated  and  the  water  company 
be  compelled  to  make  restitution,  it  was  held  that  plaintiff 
could  not  recover,  since  it  was  necessary  to  allege  that  there 
had  been  a  waste  of  or  injury  to  the  funds  or  property  of  the 
city.** 

2.  Coaolnsions. 

An  allegation  that  a  certain  act  of  municipal  officials  is 
illegal,  is  not  an  averment  of  an  issuable  fact,  but  is  merely 
a  legal  conclusion  of  the  pleader.^    An  allegation  on  informa- 

61.  BacHa  v.  Piepenbrink.  77  Misc.  G4.  Bush  v.  Coler,  60  App.  Div.  56, 
3«3,  136  N.  Y.  Supp.  435.                            69  N.  Y.  Supp.  770,  affirmed  without 

62.  Daly  v.   Haight,    163   App.    Div.       opinion,    170   N.   Y.   587. 

»34,  148  N.  Y.  Supp.  42.  65.  TaUcott  v.  City  6f  Buffalo,   125 

63.  Ziegler  v.  Chapin,  126  N.  Y.  342,  N.  Y.  280 ;  Barhite  v.  Home  Telephone 
37  St.  Rep.  490,  aff'g,  37  St.  Rep.  185,  Co.,  50  App.  Div.  85,  63  N.  Y.  Supp. 
13  N.  Y.  Supp.  783.  659. 
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tion  and  belief,  not  stating  the  sources  or  grounds  thereof,  to 
the  effect  that  the  proposed  contract  is  the  result  of  a  fraudu- 
lent political  combination,  is  entirely  ineffective  for  any  pur- 
pose of  pleading.*"  A  complaint  in  a  taxpayer's  action 
brought  against  the  supervisor,  auditors  and  clerk  of  a  town, 
which  in  substance  merely  alleges  that  during  a  certain  year 
the  supervisor  unlawfully  paid  the  town  clerk  a  certain  sum 
of  money  and  that  the  town  auditors  unlawfully  audited  the 
claim,  fails  to  state  a  cause  of  action.  It  is  necessary  to  set 
out  facts  showing  the  illegality  or  fraudulent  character  of 
the  claim.®'' 

Where  the  complaint  charges  various  sums  as  misapplied, 
and  illegally  paid,  with  knowledge  that  the  same  were  without 
warrant  of  law,  the  allegations  are  sufficient  without  the 
averment  that  such  appropriations  were  "waste  of,  or  injury 
to,"  the  funds  of  the  municipality,  which  would  merely  be  a 
pleader's  conclusion  of  law.** 

3.  Supplemental  complaint. 

A  supplemental  complaint  has  been  allowed,  where  before 
an  injunction  was  granted,  part  of  the  evil  sought  to  be  pre- 
vented had  been  done.*' 

When,  after  the  dismissal  of  the  complaint  in  a  taxpayer's 
action  brought  to  restrain  supervisors  from  auditing  claims 
based  upon  rewards  alleged  to  be  illegal,  and  pending  the 
appeal  from  such  dismissal,  the  supervisors  have  audited  the 
claims  and  the  county  treasurer  paid  the  same,  the  plaintiff, 
after  a  decision  on  appeal  that  the  claims  were  illegal,  should 
be  allowed  to  bring  in  the  claimants  by  supplemental  sum- 
mons and  to  serve  a  supplemental  complaint  demanding  that 
the  money  be  returned  to  the  county  and  that  the  plaintiff  be 
reimbursed  for  the  proportion  illegally  assessed  against  him 
and  collected.  Although  the  audit  and  payment  aforesaid 
happened  after  the  commencement  of  the  taxpayer's  action 
to  restrain  the  same,  a  supplemental  complaint  setting  forth 
the  audit  and  payment  and  their  illegality  and  asking  restitu- 

66.  Press  Publishing  Co.  v.  Holahan,      239,  148  N.  Y.  Supp.  46. 

29  Misc.  684,  62  N.  T.  Supp.  872,  a£E'd,  68.  Hieks   v.    Cocks,    167    App.    Div. 

54  App.  Div.  «38,  67  N.  T.  Supp.  1144.       862,  153  N.  Y.  Supp.  776. 

67.  Daly  v.   Haight,    163   App.   Div.  69.  Latham  v.  Richards,  15  Hun,  129 


PUBLIC   OFFICERS.  2821 

tion,  does  not  set  out  a  new  and  different  cause  of  action  from 
that  originally  alleged.™ 

H.  Bestoration. 

A  taxpayer  may  by  action  under  section  51  of  the  General 
Municipal  Law  prevent  any  illegal  official  act  or  waste  or  in- 
jury and  may  compel  the  restoration  of  all  property  and 
funds.  But  it  is  only  when  the  waste  or  injury  is  by  collusion 
or  otherwise  or  by  default  in  permitting  a  wrongful  judgment 
or  by  retaining  or  failing  to  pay  over  any  public  funds  or 
property  that  the  court  will  enforce  the  restitution  and  re- 
covery, and  also  in  its  discretion  declare  the  official  respon- 
sible, financially,  therefor.''^ 

A  recovery  in  an  action  brought  by  a  taxpayer  against 
supervisors  must  be  based  upon  a  finding  that  the  defendants 
in  making  audits  complained  of  acted  coUusively.  Super- 
visors in  auditing  claims  exercise  judicial  functions,  and  if 
they  acted  within  their  jurisdiction,  they  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  held  personally  responsible 
for  their  audits.  On  failure  to  prove  collusion,  judgment  can- 
not be  had  against  supervisors  severally  for  moneys  illegally 
received  by  eaeh.''^ 

I.  Injnnction  pendente  lite. 

An  injunction  pendente  lite  may  be  granted  in  a  taxpayer's 
action  under  section  51  of  the  General  Municipal  Law."  The 
Special  Term  may,  in  the  exercise  of  its  discretion,  properly 
grant  the  plaintiff  a  temporary  injunction,  and  the  Appellate 
Division  will  not  disturb  such  injunction  upon  appeal  unless 
it  appears  upon  an  examination  of  the  complaint  that  the  tax- 
payer is  clearly  and  certainly  not  entitled  to  the  ultimate  relief 
which  he  seeks.''*  But  an  injunction  will  not  be  granted,  if  the 
complaint  is  insufficient.'^    In  order  to  entitle  plaintiff  to  a 

70.  McNeil  v.  Board  of  Supervisors  74.  Kogers  v.  Board  of  Supervisors, 
of  County  of  Suffolk,  133  App.  Div.  77  App.  Div.  501,  78  N.  Y.  Supp.  1081, 
633,  108  N.  Y.  Supp.   178.  dting  Warren  v.  Baldwin,   105  N.  Y. 

71.  Daly  v.  Haight,  170  App.  Div.  537;  Zeigler  v.  Chapin,  136  N.  Y. 
469    156  N.  Y.  Supp.  538.  347 ;  Armstrong  v.  Grant,  56  Hun,  226  ; 

72.  Wallace  v.  Jones,  123  App.  Div.  Peck  v.  Belknap,  130  N.  Y.  394 ;  Webb 
497,  107  N.  Y.  Supp.  288.  v.   Bell,   23  App.  Div.   314,   47   N.  Y. 

73.  Hurlbut  v.  Banks,  1  Abb.  N.  C.  Supp.  989. 

157,  52  How.  Pr.  196,  aff'd,  67  N.  Y.  75.  Sheehy    v.    McMillan,    26    App. 

568;  Ayres  v.  Lawrence,  59  N.  Y.  192.      Div.  140,  49  N.  Y.  Supp.  1088. 
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preliminary  injunction,  he  must  show  that  upon  the  law  and 
facts  the  official  action  is  illegal.™  In  an  action  to  restrain 
the  use  of  public  places  for  open  markets  an  injunction  pevt- 
dente  lite  should  not  be  granted,  where  it  appears  that  the 
municipal  authorities  are  taking  steps  to  correct  any  illegal 
acts  by  the  defendants." 

Where  on  motion  for  an  injunction  pendente  lite  in  a  tax- 
payer 's  action  to  restrain  a  city  from  entering  into  a  contract 
with  a  firm  of  architects  to  prepare  plans  for  a  proposed  pub- 
lic building,  it  appears  the  real  purpose  is  to  compel  the  city 
to  approve  an  oral  contract  made  several  years  before,  but 
which  has  been  disapproved  by  the  corporation  counsel,  and 
it  is  conclusively  shown  the  employment  thereunder  was 
simply  for  preliminary  drawings  at  a  stated  compensation, 
the  motion  will  be  denied.^* 

Where  a  taxpayer's  action  to  restrain  the  officers  of  a  muni- 
cipality from  letting  certain  contracts  or  incurring  indebted- 
ness in  connection  with  a  municipal  water  plant,  the  principal 
contention  of  the  complaint  is  that  defendants,  as  members 
of  the  board  of  water  commissioners,  and  other  public  officers 
of  the  city,  have  been  making  contracts  for  extension  of  mains, 
etc.,  at  a  time  when  there  were  no  funds  lawfully  obtainable 
for  those  purposes,  and  the  affidavits  in  support  of  an  injunc- 
tion pendente  lite  seem  to  support  such  contention,  whUe  those 
submitted  on  behalf  of  defendants  are  from  sources  clearly 
in  a  much  better  position  to  know  the  facts  than  plaintiff's 
affiants  and  are  equally  clear  that  funds  were  and  are  avail- 
able for  the  said  purpose,  and  there  is  no  suggestion  that  de- 
fendants are  not  personally  responsible  nor  that  there  is  any 
reason  to  suppose  funds  improperly  paid  out  cannot  be  re- 
covered from  the  contractors,  the  motion  for  the  injunction 
will  be  denied." 

Where  in  a  taxpayer's  action  against  the  members  of  the 
board  of  estimate  and  apportionment  of  the  City  of  New 
York  to  enjoin  them  from  carrying  out  the  terms  of  a  resolu- 
tion passed  by  them  directing  the  preparation  of  a  contract 

76.  Stockton  v.  City  of  Buffalo,  108  N.  Y.  Supp.  58,  afE'd,  1S4  App.  Div. 
App.  Div.  170,  95  N.  Y.  Supp.  509.  888,  138  N.  Y.  Supp.  1188. 

77.  Wiesbeder  v.  Marks,  166  App.  79.  Western  New  York  Water  Co, 
Div.  725,  15»  N.  Y.  Supp  848.  v.  Laughlin,  82  Misc.  496,  143  N.  T. 

78.  Hoyt  V.  Steers,  76  Misc.  21,  136  Supp.  737. 
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to  carry  out  a  plan  for  the  operation  by  the  Brooklyn  Rapid 
Transit  Company  of  new  subways  to  be  built  by  the  city,  it 
appears  on  a  motion  by  plaintiff  for  an  injunction  pendente 
lite  that  the  general  subject  of  such  a  contract  had  been  con- 
sidered by  a  joint  committee  of  the  members  of  the  board  of 
estimate  and  of  the  Public  Service  Commission,  which  had 
reported  in  favor  of  the  agreement  with  the  Brooklyn  Eapid 
Transit  Company,  but  it  further  appears  that  such  committee 
was  a  non-statutory  body;  that  its  report  was  binding  upon 
neither  the  board  of  estimate  nor  the  Public  Service  Commis- 
sion, both  of  which  were  required  by  statute  to  approve  any 
contract  for  the  operation  of  the  new  subways,  and  that  neither 
the  board  nor  the  commission  had  officially  approved  of  the 
proposed  plan,  which  also  had  not  been  as  yet  subjected  to  a 
public  hearing  as  required  by  law,  there  is  no  such  imminence 
of  the  execution  of  the  contract  complained  of  as  to  justify  a 
temporary  injunction  to  prevent  its  execution,  or  even  to 
justify  an  examination  as  to  its  legality.^ 

J.  Inspection  of  books  and  papers  of  municipality. 

The  books  and  papers  of  the  municipality  or  officials  are 
public  records  and  declared  by  section  51  of  the  General  Muni- 
cipal Law  to  be  open  to  the  inspection  of  a  taxpayer.'^  The 
right  to  inspect  books  and  papers  filed  with  an  officer,  board 
or  commission  acting  on  behalf  of  a  county,  town  or  other 
municipality,  given  by  this  section,  is  as  broad  as  the  language 
used  to  bestow  it  and  there  is  no  limitation  thereof  save  that 
found  in  the  provision  itself  —  making  the  examination  sub- 
ject to  reasonable  regulations — or  in  special  statutes  relative 
to  the  public  documents  in  particular  departments.^  Muni- 
cipal officers  cannot  avoid  the  requirements  of  section  51  of 
the  General  Municipal  Law  that  public  records  shall  be  open 

80.  Admiral  Eealty  Co.  v.  Gfaynor,  will  not  suffice.  A  taxpayer  of  New 
147  App.  Div.  719,  132  N.  Y.  Supp.  York  City  is  mot  entitled  upon  demand 
220.  and   without   showing   any   interest   or 

81.  Motive  of  taxpayer. — Evrai  under  reason  therefor  to  examine  the  records 
broad  publicity  statutes  it  is  necessary  of  the  department  of  health  of  that 
for  the  individual  seeking  an  inspec-  city.  Matter  of  Allen,  148  App.  Div. 
tion  of  books  and  papers  in  a  city  de-  26,  131  N.  Y.  Supp.  1027,  afl'd,  205 
partment  to   show  that  he  seeks  the  N.  Y.  168. 

information   for   some   legitimate   and  82.  Matter  of  Egan,  205  N.  Y.  147, 

specific  purpose  and  the  gratification      *1  L.  E.  A.  (N.  S.)  280. 
of  curiosity  or  some  speculative  purpose 
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to  inspection  by  any  taxpayer  by  depositing  such  documents 
with  any  person  or  in  any  place,  but  it  is  their  duty  to  retain 
such  control  thereof  as  will  enable  them  to  comply  with  any 
legal  right  of  any  person.  The  right  of  a  taxpayer  under  said 
section  51  is  not  dependent  upon  the  fact  that  a  taxpayer's 
action  is  actually  pending  but  is  intended  to  enable  a  taxpayer 
to  ascertain  whether  facts  exist  which  would  justify  such  an 
action.  The  opinions  of  counsel,  obtained  pursuant  to  a  reso- 
lution of  the  common  council  of  a  city,  for  the  use  of  its  water 
commissioners  are  "public  records"  within  the  meaning  of 
section  51  of  the  General  Municipal  Law.^^ 

As  the  charter  of  the  City  of  New  York  and  the  General 
Municipal  Law  allow  the  examination  of  municipal  records 
by  taxpayers,  and  to  some  extent  by  the  public  in  general, 
and  provide  a  summary  remedy  if  the  examination  be  refused, 
an  order  for  the  examination  before  trial  of  the  City  of  New 
York,  a  party  defendant,  as  to  municipal  records  should  be 
denied  where  the  applicant  does  not  show  that  it  is  not  a  tax- 
payer and  has  no  adequate  remedy  under  the  statutes  afore- 
said.^* 

A  writ  of  mandamus  will  lie  to  compel  the  commissioners 
of  water  supply  of  the  City  of  New  York  to  afford  a  taxpayer 
in  that  city  an  opportunity  to  inspect  reports  of  engineers 
relating  to  the  passing  upon  and  awarding  of  contract  under 
the  provisions  of  chapter  724  of  the  Laws  of  1905,  when  such 
contract  has  been  awarded  to  another  than  the  lowest  bidder, 
although  the  petitioner  does  not  allege  that  he  has  suffered 
special  injury  or  that  he  contemplates  bringing  a  taxpayer's 
action.'^ 

Section  1175  of  the  charter  oT  the  City  of  New  York  is  a 
special  statute  which  provides  that  the  board  of  health  may 
establish  as  it  shall  deem  wise  and  to  promote  the  public  good 
and  public  service,  reasonable  regulations  "  as  to  the  publicity 
of  any  of  the  papers,  files,  reports,  records  and  proceedings  of 
the  department  of  health."  This  empowers  the  board  to 
determine  whether  any  particular  document  falling  within  the 
prescribed  category  shall  or  shall  not  be  made  public.^^ 

83.  People  ex  rel.  Brownell  v.   Hig-      134  N.  Y.  Supp.  50. 

gins,   96   Misc.   485,   160   N.   Y.   Supp.  85.  Matter  of  Egan,  205  N.  Y.  147, 

721.  41  L.  E.  A.  (N.  S.)  380. 

84.  Uvalde  Asphalt  Paving  Co.  v.  86.  Matter  of  Allen,  305  N.  Y.  158. 
City  of  New  York,  149  App.  Div.  491, 
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E.  Place  of  trial. 

An  action  against  the  City  of  New  York  and  of  officers 
thereof  to  have  certain  public  contracts  declared  void  should 
be  laid  in  the  county  where  the  bids  were  received  and  the 
contract  executed.*'' 

L.  Costs. 

Where  a  taxpayer  brings  a  successful  action  to  restrain  an 
over-issue  of  bonds,  he  having  prevented  a  waste,  he  is  en- 
titled, in  addition  to  taxable  costs,  to  extra  compensation  for 
fees  of  counsel  and  other  disbursements  not  taxable.^  But, 
unless  it  appears  that  public  officers  have  acted  with  gross 
negligence,  in  bad  faith  or  with  malice,  costs  should  not  be 
charged  against  them  in  proceedings  or  actions  relating  to 
their  official  duties.^ 

M.  Precedents. 
1.  Form  of  complaint  alleging  excessive  allowance  by  town  board  of 

auditors. 
SUPREME  COURT. 


Teunis  p.   Osteehoudt,  a  Resident 

AND     TAXPATBK     of     THE     TOWN     OF 

Kingston, 

agst. 
John  Rignet,  Elias  S.  Cutler,  Su- 
pervisor OF  THE  Town  op  Kings- 
ton, AND  THE  Board  op  Supervis- 
ors of  the  County  op  Ulster. 


^  98  N.  Y.  222. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
the  court  that  he  is  and  has  been  for  many  years  a  resident  and  tax- 
payer in  the  town  of  Kingston,  county  of  Ulster,  and  has  been  and  is 
assessed  for  and  liable  to  pay  taxes  therein ;  that  the  defendant  John 
Rigney  was,  in  the  year  1877,  and  up  to  the  month  of  March  last,  one 
of  the  overseers  of  the  poor  of  the  town  of  Kingston  in  the  county  of 
Ulster;  that  at  the  regular  meeting  of  the  board  of  town  auditors  of 
the  town  of  Kingston,  held  in  the  month  of  November,  1877,  he  pre- 
sented and  submitted  his  biU  or  account  up  to  that  time  as  such  over- 
seer of  the  poor,  to  the  said  board  of  town  auditors,  for  audit  and 
aUbwance  at  $2,141.21,  and  for  keeping  tramps  at  $811.25,  making 

87.  Knowles  v.   City  of   New  York,      Misc.  144,  69  N.  Y.  Supp.  469. 

71  App.  Div.  410,  75  N.  Y.  Snpp.  725.  89.  O'Connor  v.  Walsh,  83  App.  Div 

88.  Chase    v.    City    of    Syracuse,    34      179,   83  N.  Y.   Supp.   499. 


2826  PUBLIC   OFFICEES. 

together  $2,952.46,  the  said  board  of  town  auditors  being  at  the  time 
diily  convened  and  in  regnlar  session  for  the  audit  of  accounts  against 
said  town  and  having  full  jurisdiction  in  the  premises ;  that  the  board 
of  town  auditors  examined  and  passed  upon  said  bill  and  found  many 
illegal  charges  and  overcharges  therein,  and  on  account  thereof  struck 
out  and  disallowed  the  sum  of  $556.37  from  his  biU  as  overseer  of  the 
poor,  thus  auditing  and  allowing  said  bill  at  $1,584.84,  and  for  the 
same  reason  struck  out  and  disallowed  from  his  bill  for  keeping 
tramps  the  sum  of  $649,  thus  auditing  and  allowing  the  said  account 
for  keeping  tramps  at  $162.25,  making  the  gross  sum  of  disallowances 
upon  both  biUs  the  sum  of  $1,205.37 ;  that  the  said  defendant  John 
Rigney  acquiesced  in  such  audit  and  allowance  and  accepted  the  same, 
and  took  no  proceedings  for  its  review  or  correction ;  that  the  several 
amounts  so  audited  were  duly  raised  by  assessment  and  tax  upon  the 
said  town  of  Kingston  and  paid  to  the  said  defendant  John  Rigney 
or  his  order,  and  the  said  John  Rigney  executed  a  receipt  or  receipts 
therefor,  acknowledging  his  receipt  thereof  in  full  of  his  said  accounts 
presented  to  said  board  for  audit;  that  the  board  of  supervisors  of 
the  county  of  Ulster,  at  a  regular  meeting  of  the  said  board,  held  on 
the  13th  day  of  December,  1866,  adopted  the  following  resolution : 

Resolved,  that  the  board  of  supervisors  of  the  county  of  Ulster 
hereby  declare  their  intention  to  adopt  the  provisions  of  the  act  en- 
titled "An  act  in  relation  to  temporary  relief  of  the  poor  in  the 
county  of  Livingston,  and  such  other  counties  as  may  adopt  the  pro- 
visions of  this  act, ' '  passed  May  14,  1845 ;  that  thereupon,  by  virtue 
of  the  provisions  of  the  act,  chapter  245  of  the  Laws  of  1846,  entitled 
"An  act  in  relation  to  the  temporary  relief  of  the  p-or,"  all  the  pro- 
visions of  the  act  aforesaid,  in  relation  to  the  temporary  relief  of  ik& 
poor  in  the  county  of  Livingston,  were  extended  and  applied  to  the 
county  of  Ulster;  that  under  and  by  virtue  of  section  3  of  said  act 
the  overseers  of  the  poor  are  required  to  keep  a  book  to  be  procured 
at  the  expense  of  the  town,  in  which,  among  other  things,  they  shall 
enter  a  statement  of  all  moneys  received  by  them,  when  and  from 
whom,  and  on  what  account  received,  and  of  all  moneys  paid  out  by 
them,  when  and  to  whom  paid  and  on  what  authority.  And  by  sec- 
tion 4  the  overseers  of  the  poor  are  required,  on  the  Thursday  next 
preceding  the  annual  meeting  of  the  board  of  supervisors,  to  lay  the 
said  book  before  the  board  of  town  auditors,  together  with  a  just  and 
true  account  of  all  monejrs  received  and  expended  by  them  for  the  use 
of  the  poor  since  the  last  preceding  meeting  of  the  board  of  town 
auditors.  The  board  of  town  auditors  are  in  and  by  said  section  re- 
quired to  compare  said  account  with  the  entries  in  the  poor  book  afore- 
said and  examine  the  vouchers  in  support  thereof,  and  audit  and  settle 
the  same;  that  the  said  John  Rigney,  at  a  late  meeting  of  the  board 
of  town  auditors,  convened  and  held  November  7,  1878,  for  the  audit- 
ing of  the  town  accounts,  pursuant  to  law,  presented  to  the  said  board 
of  town  auditors  of  the  town  of  Kingston  his  bill  or  account  as  over- 
seer of  the  poor  of  the  town  of  Kingston,  for  moneys  expended  and 
keeping  tramps,  the  sum  of  $4,325.75 ;  that  in  said  biU  or  account  was 
includ»i  a  charge  of  $1,100,  or  thereabouts,  for  the  amount  rejected 
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and  disallowed  by  the  board  of  town  auditors  in  1877,  as  hereinbefore 
stated;  that  he  produced  no  poor  book  as  required  by  the  aforesaid 
act,  and  the  said  board  of  town  auditors  did  not  compare  said  account 
with  the  entries  in  any  such  book,  nor,  as  the  plaintiff  is  informed  and 
believes,  with  vouchers  in  support  thereof,  or  examined  any  such 
vouchers,  and  that  the  said  board  then,  as  this  plaintiff  alleges, 
illegally,  improperly,  and  improvidently,  audited  and  allowed  said 
account  at  the  sum  of  $3,725.75 ;  this  plaintiff  alleges  and  insists  that 
such  audit  and  allowance  was  without  authority  of  law,  and  illegal; 
that  the  board  of  town  audit  have  no  authority  to  supervise  or  review 
the  action  of  any  previous  board  of  town  auditors  in  regard  to  the 
allowance  or  rejection  of  any  claim  or  account,  or  any  of  the  items 
thereof,  nor  are  they  authorized  to  audit  or  allow  any  account  for  dis- 
bursements by  any  overseer  of  the  poor,  without  the  production  of  the 
poor  book,  as  required  by  the  statute  aforesaid,  and  its  comparison 
with  said  account,  and  the  production  and  examination  of  proper 
vouchers  for  all  expenditures  charged  in  said  account  and  this  plain- 
tiff alleges  on  information  and  belief,  that  many  of  the  items  in  said 
bin  for  disbursements  were  unsupported  by  any  vouchers,  and  that 
the  allowance  of  the  said  bill  to  the  said  defendant  John  Rigney,  at 
the  amount  aforesaid,  was  without  authority  of  law;  that  the  board 
of  town  auditors  have,  as  this  plaintiff  is  informed  and  believes,  pre- 
pared this  certificate  as  required  by  law,  and  have  therein  included 
the  allowance  so  made  to  the  defendant  John  Rigney,  as  aforesaid, 
and  unless  prevented  by  the  injunction  order  of  this  court,  the  said 
defendants,  the  board  of  supervisors  of  Ulster  county,  will  cause  the 
same  to  be  levied  and  assessed  upon  the  said  town  of  Kingston,  where- 
by the  taxpayers  of  the  said  town  of  Kingston  will  be  greatly  wronged 
and  defrauded. 

Wherefore,  the  plaintiff  demands  the  judgment  of  this  court  that 
the  said  allowance  to  the  said  John  Rigney  of  $3,725.25  is  without 
authority  of  law,  and  void,  and  that  the  same  cannot  be  legally  levied 
and  assessed  upon  the  town  of  Kingston,  and  that  the  defendants,  the 
board  of  supervisors  of  the  county  of  Ulster,  be  enjoined  and  re- 
strained from  causing  to  be  levied  and  raised  upon  the  town  of  Kings- 
ton the  aforesaid  sum  so  certified  to  the  said  John  Rigney,  and  that 
the  said  defendant  Blias  S.  Cutler,  supervisor  of  the  town  of  Kingston, 
be  enjoined  and  restrained  from  paying  for,  or  on  account  of,  said 
town,  the  sum  so  audited  to  the  said  John  Rigney,  as  overseer  of  the 
poor,  as  aforesaid;  and  that  the  plaintiff  have  such  further  or  other 
relief  or  judgment  as  may  be  meet  and  proper,  with  costs  of  this  action. 

M.  SCHOONMAKER, 
Plaintiff's  Attorney. 
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2.  Form  of  complaint  to  restrain  city  officials  from  contracting  to 

employ  one  not  passing  civil  service  examinations. 
SUPREME  COURT— Monroe  County. 


William  F.  Peck,  a  Taxpayer  op  the 
City  of  Rochester, 
agst. 

Cornelius  R.  Parsons,  as  Mayor  op 
THE  City  op  Rochester;  Peter 
Sheridan,  as  Clerk  op  the  City  op 
Rochester;  John  A.  Davis,  as 
Treasurer  op  the  City  op  Roches- 
ter; the  City  op  Rochester  and 
George  Belknap. 


\  130  N.  Y.  398. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  that 
the  plaintiff  is  a  citizen,  resident  in  the  city  of  Rochester,  N.  Y.,  whose 
assessment  upon  property  in  said  city  amounts  to  more  than  one  thou- 
sand dollars  and  who  is  liable  to  pay  taxes  upon  such  assessment  in 
said  city,  and  who  has  been  assessed  and  paid  taxes  therein  upon  an 
assessment  of  more  than  one  thousand  dollars  within  one  year  pre- 
vious to  the  commencement  of  this  action. 

That  the  defendant  Cornelius  R.  Parsons  is  the  mayor,  the  defend- 
ant Peter  Sheridan  is  the  clerk,  and  the  defendant  John  A.  Davis  is 
the  treasurer  of  said  city  of  Rochester.  That  on  or  about  the  20th 
day  of  August,  1884,  the  mayor  of  said  city  of  Rochester,  in  obedience 
to  the  directions  of  chapter  354  of  the  Laws  of  1883,  as  amended  by 
chapter  410,  Laws  of  1884,  prescribed  certain  regulations  for  the  ad- 
mission of  persons  in  the  civil  service,  of  said  city,  which  said  regula- 
tions were  duly  approved  by  the  New  York  Civil  Service  Commission, 
were  duly  published  and  now  are  and  at  the  times  hereinafter  men- 
tioned were  in  force.  That  by  the  first  of  said  regulations  it  was  pro- 
vided that  said  regulations  should  apply  to  all  positions  in  the  pubHe 
service  of  said  city  of  Rochester,  with  the  following  exceptions  re- 
quired by  the  statutes,  namely :  all  elective  officers  and  the  subordinates 
of  the  city  treasurer  and  persons  employed  by  or  who  seek  to  enter 
the  public  service  under  the  board  of  education. 

That  by  the  4th  of  said  regulations,  the  civil  service  of  said  city 
of  Rochester  is,  except  as  above  stated,  classified  as  follows: 
Schedule  B,  part  first,  AH  officers  and  members  of  the  police  and  fire 
departments.  Schedule  B,  part  second,  All  other  subordinate  officers, 
clerks  and  assistants.  Schedule  D,  shall  include  all  persons  employed 
as  laborers  or  day  workmen. 

That  by  the  5th,  6th,  7th,  8th,  9th,  10th,  11th  and  12th  said  regula- 
tions it  is  provided  that  all  applicants  or  persons  named  for  positions 
in  said  civil  service  under  Schedule  B,  parts  first  and  second,  shall  be 
examined  by  a  board  of  examiners,  as  provided  in  said  regulations, 
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and  that  appointment  to  or  employment  in  any  position  in  Schedule 
B,  shall  be  made  from  the  persons  whose  names  are  certified  by  said 
board  of  examiners. 

That  on  the  20th  day  of  December,  1887,  the  common  council  of  said 
city  of  Rochester,  adopted  a  resolution  directing  the  mayor  of  said  city 
of  Rochester  to  enter  into  a  contract  with  the  defendant  George  Bel- 
knap for  the  employment  of  said  Belknap  to  examine  street  lamps, 
electric  or  gas,  and  their  location,  and  otherwise  perform  the'  duties 
of  a  lamp  inspector  in  said  city  of  Rochester,  which  employment  was 
to  be  completed  on  the  first  day  of  April,  1888,  and  under  which  the 
said  George  Belknap  was  to  be  paid  the  sum  of  $313.33  in  three  pay- 
ments of  $104.44  each  on  the  first  day  of  February,  March  and  April, 
1888. 

And  the  city  clerk  of  said  city  of  Rochester  was  directed  to  draw 
orders  in  favor  of  said  Belknap  on  the  treasury,  payable  from  the 
lamp  fund,  at  the  time  and  for  the  amounts  respectively  as  aforesaid. 

That  said  resolution  was  returned  to  said  common  council  by  the 
mayor  of  said  city  of  Rochester  with  his  disapproval  on  the  ground 
that  the  same  was  ia  violation  of  said  civil  service  regulations  and 
the  laws  of  the  State  of  New  York. 

That  on  the  7th  day  of  February,  1888,  the  common  council  of  said 
city  of  Rochester,  at  a  regular  meeting,  passed  said  resolution  over 
the  mayor's  veto  and  said  resolution  remains  in  force. 

That  the  employment  of  said  George  Belknap,  directed  to  be  made 
by  said  resolution,  faUs  within  Schedule  B,  part  second,  luider  said 
civil  service  regulations;  and  said  George  Belknap  has  not  passed  any 
examination  as  provided  for  in  said  civil  service  regulations  and  chap- 
ter 354  of  the  Laws  of  1883,  and  the  amendments  thereof,  and  has 
not  been  certified  as  eligible  to  a  position  in  the  civil  service  of  said 
«ity  of  Rochester,  by  a  board  of  examiners  duly  appointed  to  conduct 
said  civil  service  examinations,  and  is  not  eligible  to  the  position  in 
said  civil  service  provided  for  in  said  resolution  of  the  common  coun- 
cil nor  does  he  come  within  any  of  the  exceptions  provided  for  in  said 
regulations  or  the  laws  of  the  State. 

And  plaintiff  further  alleges,  upon  information  and  belief,  that  un- 
less restrained  by  this  court,  the  defendant  Cornelius  R.  Parsons,  as 
mayor  of  said  city  of  Rochester,  will  enter  into  the  contract  with  said 
George  Belknap,  as  directed  by  said  resolution  of  the  common  council, 
the  defendant  Peter  Sheridan,  as  clerk  of  said  city  of  Rochester,  wiU 
draw  orders  on  the  treasurer  of  said  city  of  Rochester  in  favor  of  said 
George  Belknap  for  the  sums  of  money  as  directed  by  said  resolution 
of  the  common  council,  and  the  defendant  John  A.  Davis,  as  treasurer 
of  said  city  of  Rochester,  will  pay  said  orders,  and  that  in  consequence 
thereof  the  funds  of  said  city  of  Rochester,  already  raised  in  part  by 
taxation  of  the  plaintiff's  property,  will  be  wrongfully  diverted  and 
wasted  and  plaintiff's  property  will  be  subjected  to  additional  taxa- 
tion. 

Wherefore,  plaintiff  prays  the  judgment  of  this  court  restraining 
and  enjoining  the  defendant  Cornelius  R.  Parsons  from  entering  into 
any  contract  with  said  George  Belknap  as  directed  in  said  resolution 
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of  the  common  council,  the  defendant  Peter  Sheridan  from  drawing 
any  orders  upon  the  city  treasury  under  said  resolution,  and  the  de- 
fendant John  A.  Davis  from  paying  out  any  sums  of  money  under  said 
resolution  or  upon  any  orders  drawn  by  virtue  thereof,  and  for  such 
other  or  further  relief  as  to  the  court  may  seem  just,  and  that  in  the 
meantime  a  temporary  injunction  may  be  issued  restraining  the  de- 
fendant as  prayed  for  in  this  complaint. 

JOHN  H.  HOPKINS, 

Plaintiff's  Attorney. 

3.  Form  of  complaint  alleging  unconstitutionality  of  statute. 
NEW  YORK  SUPREME  COURT— County  of  Orange. 


Hudson  G.  Bush,  Plaintiff, 
vs. 
The  Boaed  of  Supervisors  of  the 
County  of  Orange,  Hkam  T.  Os- 
trander,  Owen  Osetander,  Mary 
T.  Ostrander  bt  al.. 

Defendants. 


159  N.  Y.  212. 


And  now  comes  the  plaintiff  above-named,  and  by  Seward,  Guthrie, 
Morawetz  &  Steele,  his  attorneys,  complains  of  the  defendants  above 
named,  and,  thus  complaining,  alleges : 

1.  That  the  plaintiff  above  named  is  a  citizen  and  freeholder  of 
the  town  of  Woodbury,  in  the  county  of  Orange,  State  of  New  York, 
is  a  resident  therein  and  possessing  real  estate  and  property  in  said 
town  of  Woodbury  liable  to  assessment  and  taxation  therein,  that  he 
is  assessable  for  and  liable  to  pay  taxes  therein  for  the  year  1895,  and 
has  paid  a  tax  therein  within  one  year  previous  to  the  commencement 
of  this  action. 

2.  On  information  and  belief,  that  there  are  upward  of  one  hun- 
dred persons,  citizens  of  the  town  of  Woodbury,  and  resident  therein, 
and  possessed  of  real  estate  and  property  in  said  town  who  have  paid 
a  tax  therein  within  one  year  previous  to  the  commencement  of  this 
action,  and  who  are  assessable  for  and  liable  to  pay  tax  therein ;  that 
said  persons  have  a  common  interest  with  the  plaintiff  in  this  action 
and  in  the  relief  sought  herein;  that  the  number  of  such  persons 
renders  it  impracticable  to  bring  them  before  the  court  as  parties  in 
one  action,  and  that,  therefore,  in  order  to  avoid  a  multiplicity  of 
suits,  the  plaintiff  brings  this  action  in  his  own  behalf  as  well  as  in 
the  behalf  of  others  similarly  situated. 

3.  That  the  town  board  of  the  defendant  above  named,  the  town 
of  Woodbury,  consists  of  the  supervisor  of  said  town,  the  town  clerk 
and  four  justices  of  the  peace;  that  the  defendant  above  named,  is 
such  superAdsor,  duly  elected  and  qualified  and  acting  as  such;  the 
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defendant  above  named  Josiah  T.  Hazard,  is  such  town  clerk,  duly 
elected,  qualified  and  acting  as  such;  the  defendants  above  named, 
Alexander  Thompson,  Jr.,  James  W.  Campbell,  Henry  Ford,  and 
Sutherland  Lent,  are  justices  of  the  peace  of  said  town,  duly  elected, 
qualified  and  acting  as  such,  and  that  said  defendants  form  and  con- 
stitute the  town  board  of  said  town  of  Woodbury. 

4.  On  information  and  belief,  that  on  or  about  December  8th,  1892, 
in  pursuance  of  an  act  of  the  legislature  of  the  State  of  New  York, 
known  as  chapter  564  of  the  Laws  of  1892,  entitled  "An  Act  to  enable 
the  several  cities  and  towns  of  this  State  which  have  not  already  done 
so,  to  refund  the  money  expended  in  furnishing  substitutes  or  in  com- 
mutation by  men  who  were  drafted  into  the  military  service  of  the 
United  States  and  held  to  serve  in  the  several  drafts  under  the  Con- 
scription Act  of  the  United  States,  entitled  'An  act  for  enrolling  and 
calling  out  the  national  forces,  and  for  other  purposes,'  approved 
March  3,  1863,  and  the  acts  amendatory  thereto,  while  the  option  of 
commutation  by  the  payment  of  $300  remained,  and  for  the  relief  of 
the  men  who  entered  the  service  by  said  drafts,"  certain  taxpayers 
of  said  town  of  Woodbury  petitioned  the  Board  of  Supervisors  of  the 
county  of  Orange  in  accordance  with  the  provisions  of  said  act,  to  raise 
by  tax  in  the  manner  therein  provided  a  sum  sufficient  to  pay  the 
drafted  men  of  said  town  of  Woodbury  as  provided  by  said  act. 

5.  On  information  and  belief,  that  thereafter  certain  claims  amoilnt- 
ing  in  the  aggregate  to  upwards  of  $2,500  were  presented  to  the  de- 
fendant, the  supervisors  of  the  county,  by  individuals  claiming  the 
benefit  of  said  act  of  1892,  above  set  forth,  for  and  on  account  of  men 
drafted  for  military  service  in  1864,  and  payment  thereof  was  de- 
manded ;  that  the  said  Board  of  Supervisors  have  refused  to  pay  said 
claims  or  to  make  any  assessment  or  levj'  for  the  collection  of  any  sum 
with  which  to  pay  the  same,  proceedings  were  instituted  against  the 
said  board  of  supervisors  upon  the  application  or  petition  of  the  de- 
fendants, Ostrander,  above  named,  or  on  their  behalf,  and  thereupon 
a  peremptory  writ  of  mandamus  was  issued  out  of  this  court  on  the 
23d  day  of  February,  1895,  directed  to  said  Board  of  Supervisors, 
commanding  them  to  meet  on  the  11th  day  of  June,  1895,  and  within 
twenty  days  thereafter  to  raise  by  tax  in  the  same  manner  as  other 
taxes  are  authorized  by  law  to  be  assessed,  levied  and  collected  by 
them,  and  to  levy  and  assess  upon  the  taxable  property  and  persons  in 
the  town  of  Woodbury,  in  whole  or  in  annual  installments  not  ex- 
ceeding five  years  a  sum  sufficient  to  pay  the  relators  therein,  namely, 
the  defendants,  Ostrander,  above  named,  the  sum  of  $300  and  interest 
from  the  18th  day  of  June,  1864,  and  the  claims  of  other  drafted  men 
of  said  town  of  Woodbury,  pursuant  to  the  provisions  of  the  act  of 
the  legislature  aforesaid ;  that  the  time  within  which  to  comply  with 
the  command  of  said  writ  has  been  further  extended  to  the  22d  day 
of  July,  1895,  that  a  copy  of  the  affidavit  upon  which  said  writ  issu^ 
and  a  copy  of  such  writ  of  mandamus  are  hereto  annexed  as  exhibits 
A  and  B,  respectively  to  this  complaint,  and  reference  thereto  is 
prayed  as  fully  as  if  here  set  forth  at  length. 

6.  On  information  and  belief,  that  in  said  mandamus  proceedings 
no  claim  was  made  on  behalf  of  said  Board  of  Supervisors  of  said 
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town  of  "Woodbury  that  the  said  act  was  unconstitutional,  nor  was 
any  such  question  litigated  or  determined  by  the  court. 

7.  That  in  pursuance  of  the  command  of  said  writ,  and  with  the 
express  purpose  of  complying  therewith,  the  said  Board  of  Super- 
visors met  on  or  about  the  11th  day  of  June,  1895,  and  by  resolution 
then  and  there  made,  requested  and  authorized  the  officers  of  the  town 
of  Woodbury,  the  defendants  above  named,  to  make  provision  to  pay 
the  claims  of  the  drafted  men  of  1864. 

8.  On  information  and  belief,  that  the  defendants  above  named, 
who  constitute,  as  above  set  forth,  the  town  board  of  the  town  of 
Woodbury,  intend  to  act  under  said  authorization  and  are  about  to  use 
the  funds  of  the  said  town  of  Woodbury  to  pay  said  claim  of  the  de- 
fendant, Ostrander,  amounting  with  interest,  to  the  sum  of  $891,  and 
other  similar  claims  unknown  to  plaintiff,  amounting  to  about  $1,600 
and  to  loan  the  credit  of  said  town  and  issue  its  notes  and  obliga- 
tions for  the  collection  of  the  amount  necessary  to  pay  the  said  claims 
in  aid  of  individuals,  and  to  pay  over  the  proceeds  to  the  treasurer  of 
the  county  of  Orange,  to  be  paid  to  the  defendants,  Ostrander,  and 
other  parties  unknown  to  plaintiif .  That  the  said  defendants  propose 
and  have  declared  their  intention  to  pay  the  same  out  of  the  funds 
of  the  said  town  by  loaning  its  credit,  and  that  such  acts  wiU  cause 
an  increase  of  the  tax  rate  in  said  township  to  be  borne  and  paid  by 
the  plaintiff  and  other  citizens,  residents  and  taxpayers  thereof  simi- 
larly situated. 

9.  That  the  defendant,  the  Board  of  Supervisors  of  the  county  of 
Orange,  under  and  in  pursuance  of  the  alleged  authority  of  said  act, 
chapter  664  of  the  Laws  of  1892,  and  as  ordered  and  directed  in  and 
by  said  writ  of  mandamus,  have  threatened  and  intend  to  raise  by  tax 
in  the  same  manner  as  other  taxes  are  authorized  by  law  to  be  assessed, 
levied  and  collected  in  the  town  of  Woodbury,  a  sum  sufficient  to  pay 
the  claim  of  the  defendants,  Ostrander,  as  aforesaid,  and  likewise  such 
other  or  further  sums  as  may  be  necessary  or  sufficient  to  pay  other 
similar  claims. 

10.  That  plaintiff  was  not  advised  of  the  pendency  of  the  man- 
damus proceedings  aforesaid,  or  of  the  entry  of  the  order  directing 
the  issue  of  the  peremptory  writ,  or  of  the  issue  of  such  peremptory 
writ,  nor  did  he  have  any  knowledge  or  information  thereof  until  on 
or  about  the  1 0th  day  of  July,  1895. 

11.  That  as  plaintiff  is  advised  by  counsel  and  verUy  believes,  the 
said  act,  chapter  664  of  the  Laws  of  1892,  is  unconstitutional,  null 
and  void,  in  that : 

1st.  It  authorizes  and  makes  obligatory  the  giving  of  money  of  the 
said  town  of  Woodbury,  and  the  loaning  of  its  credit  in  aid  of  in- 
dividuals in  direct  contravention  of  article  8,  section  10,  of  the  Con- 
stitution of  the  State  of  New  York. 

2d.  It  authorizes  and  makes  obligatory  the  incurring  of  indebted- 
ness on  the  part  of  said  town  of  Woodbury  for  other  than  tovsm  pur- 
poses in  direct  contravention  to  article  8,  section  10,  of  the  Constitu- 
tion of  the  State  of  New  York. 

3d.  It  authorizes  the  raising  of  money  by  taxation  for  the  exclusive 
benefit  of  particular  individuals. 
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4th.  It  provides  for  the  gratuitous  payment  of  citizens  for  the  per- 
formance of  a  legal  duty. 

5th.  It  authorizes  the  appropriation  of  public  money  for  a  private 
purpose. 

12.  That  by  reason  of  the  invalidity  of  the  said  act  the  various  pro- 
ceedings taken  thereunder  by  the  said  Board  of  Supervisors  of  the 
county  of  Orange,  and  by  the  said  town  board  of  the  town  of  Wood- 
bury, as  above  set  forth,  were,  as  plaintiff  is  advised  and  believes, 
without  jurisdiction,  null  and  void,  and  that  the  threatened  action  of 
the  defendants  hereinbefore  described  in  using  the  funds  and  loan- 
ing the  credit  of  said  town  of  Woodbury  for  the  purpose  of  complying 
with  the  provisions  of  said  invalid  act,  chapter  664,  Laws  of  1892, 
will  be  a  waste  of  and  injury  to  the  estate  and  funds  of  the  said  town 
of  Woodbury  and  wiU  work  irreparable  injury  to  the  plaintiif  and  the 
other  citizens  and  taxpayers  of  said  town. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants : 

1.  Restraining  the  defendant,  the  Board  of  Supervisors  of  Orange 
county,  from  assessing,  levying,  or  collecting  any  tax  whatsoever  for 
the  purpose  of  providing  funds  to  pay  the  claim  of  the  said  defendants, 
Ostranders,  or  any  other  similar  claim  presented  or  created  under 
said  act,  chapter  664,  Laws  of  1892. 

2.  Restraining  the  defendant,  the  town  of  Woodbury,  and  the  de- 
fendants John  A.  Patterson,  Josiah  T.  Hazard,  Alexander  Thompson, 
Jr.,  Thomas  W.  Campbell,  Henry  Ford,  Sutherland  Lent,  from  execut- 
ing or  delivering  or  attempting  to  execute  or  deliver  any  note,  bond 
or  obligation  whatever  of  tlie  said  town  or  in  any  other  way  loaning 
or  pledging  its  credit  for  the  purposes  aforesaid. 

3.  Restraining  the  defendants  from  paying  out  of  any  funds  of  the 
said  town  for  the  purposes  of  said  act  of  1892,  or  from  doing  any  act 
or  thing  whatsoever  in  the  premises  tending  in  any  way  to  cause  any 
waste  of  the  estate  or  injury  to  the  property  of  said  town  of  Wood- 
bury in  the  manner  aforesaid. 

4.  Restraining  the  defendants  as  above  prayed  during  the  pendency 
of  this  action. 

5.  Awarding  the  plaintiff  such  other  or  further  or  different  relief, 
judgment  or  decree  as  to  the  court  may  seem  just  and  equitable,  to- 
gether with  the  costs  of  this  action. 

SEWARD,  GUTHRIE,  MORAWETZ  &  STEELE, 

Attorneys  for  Plaintiff. 

4.  Form  of  bond  on  obtaining  temporary  injunction. 

(Title.) 

The  above-named  plaintiffs  having  applied  or  being  about  to  apply 
for  an  injunction  herein,  restraining  such  of  the  defendants  who  con- 
stitute the  common  council  of  the  city  of  Albany,  and  each  of  them, 
during  the  pendency  of  this  action,  and  until  the  further  order  of  the 
court,  from  voting  for  police  commissioners  under  and  pursuant  to 
an  act  of  the  legislature  of  the  State  of  New  York,  being  chapter  427 
of  the  Laws  of  1896,  a  copy  whereof  is  annexed  to  the  complaint  in 
this  action,  and  from  voting  at  aU  for  police  commissioners  on  the 
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first  Monday  after  the  passage  of  said  act  or  at  any  other  time,  and 
enjoining  the  said  defendants  and  their  successors,  and  each  of  them, 
from  voting  for  any  persons  as  police  commissioners  who  have  not 
been  and  are  not  nominated  for  such  office  by  the  mayor  of  the  city 
of  Albany  under  the  provisions  of  section  19  of  title  IV,  chapter  298 
of  the  Laws  of  1883,  and  the  acts  amendatory  thereof,  and  from  doiag 
any  act  under  or  in  pursuance  of  the  provisions  of  said  act,  chapter 
427  of  the  Laws  of  1896,  and  that  the  defendants  who  are  members 
of  said  common  council,  and  each  of  them,  and  their  successor  or 
successors,  may  be  in  like  manner  enjoined  and  restrained  from  de- 
claring any  person  to  have  been  elected  as  such  police  commissioner, 
who  has  not  received  the  votes  of  a  majority  of  the  members  of  the 
said  common  council,  or  of  the  members  who  are  present  and  voting 
at  any  meeting  thereof,  and  that  the  defendants,  John  Boyd  Thacher, 
Edward  J.  Meegan,  Eobert  Shaw  Oliver,  William  J.  Walker  and 
Jacob  C.  B.  Scott,  constituting  the  board  of  police  commissioners  of 
the  city  of  Albany,  may  be  in  like  manner  enjoined  and  restrained 
from  delivering  or  surrendering  possession  or  control  of  the  police 
department,  police  force,  or  any  of  the  property,  station  houses  and 
offices  within  the  city  of  Albany  now  in  the  possession  of  said  last 
named  defendants  constituting  said  board  of  police  commissioners, 
to  any  person  or  persons  who  may  claim  to  have  been  appointed  police 
commissioners  under  the  provisions  of  the  said  act,  chapter  427  of  the 
Laws  of  1896. 

Now,  therefore,  we,  John  F.  Eathbone  and  George  Douglas  MUler, 
of  the  city  and  county  of  Albany,  do  hereby  jointly  and  severally  un- 
dertake, promise  and  agree  to  and  with  the  said  defendants,  and  each 
of  them,  to  pay  all  costs  that  may  be  awarded  the  defendants  or  any 
of  them  in  such  action,  if  the  court  shall  finally  determine  the  same 
in  favor  of  said  defendants,  not  exceeding  the  sum  of  five  hundred 
dollars,  and  wiU  also  pay  to  the  defendants,  and  each  of  them  en- 
joined, such  damages,  not  exceeding  the  sum  of  five  hundred  doUars, 
as  they  or  either  of  them  may  sustain  arising  or  by  reason  of  such  in- 
junction, if  the  court  shall  finally  determine  or  decide  that  the  said 
plaintiffs  are  not  entitled  thereto ;  such  damages  to  be  ascertained  by  a 
reference,  or  in  such  other  manner  as  the  court  may  direct. 

Dated  May  2,  1896. 

JOHN  P.  RATHBONE,  [l.  s.] 

GEO  DOUGLAS  MILLER,     [l.  s.] 

Add  acknowledgment  and  verification. 


5.  Form  of  judgment  for  injnnotion. 

(Title.) 

The  issues  in  the  above-entitled  action  having  been  brought  on  for 
trial  before  Mr.  Justice  Alton  B.  Parker,  at  a  term  of  this  court,  held 
on  the  15th  day  of  May,  1896,  at  the  city  of  Kingston,  and  all  of  the 
parties  to  this  action  having  duly  appeared  by  their  respective  at- 
torneys, and  the  issues  having  been  duly  tried,  and  the  court  having 
made  and  filed  its  written  decision,  bearing  date  the  15th  day  of  May, 
1896. 
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Now,  on  motion  of  Hale,  Bulkeley  &  Tennant,  attorneys  for  the 
plaintiffs. 

It  is  hereby  adjudged  and  decreed  that  the  act  of  the  Legislature 
of  the  State  of  New  York,  being  chapter  427  of  the  Laws  of  1896,  a 
copy  whereof  is  annexed  to  the  complaint  in  this  action,  and  each 
aad  every  part  thereof  is,  and  the  same  hereby  is,  declared  uncon- 
stitutional and  void. 

It  is  hereby  further  adjudged  and  decreed  that  the  defendants  who 
are  members  of  the  common  council  of  the  city  of  Albany,  and  each 
of  them,  be  and  they  are  hereby  forever  enjoined  and  restrained  from 
voting  for  police  commissioners  under  the  said  act,  and  from  voting 
at  aU  for  police  commissioners  upon  the  first  Monday  after  the  pass- 
age of  the  said  act,  or  at  any  other  time,  and  from  doing  any  act 
under  or  in  pursuance  of  the  provisions  of  the  said  act,  chapter  427  of 
the  Laws  of  1896 ;  and  that  the  defendants  who  are  members  of  said 
common  council,  and  each  of  them,  and  their  successor  or  successors, 
be  and  they  hereby  are  forever  enjoined  and  restrained  from  declar- 
ing any  person  to  have  been  elected  as  such  police  commissioner,  who 
has  not  received  the  votes  of  a  majority  of  the  members  of  the  said 
common  council  or  of  the  members  who  are  present  and  voting  at  any 
meeting  thereof;  and  that  the  defendant,  John  Boyd  Thacher  and 
others,  constituting  the  board  of  police  commissioners  of  said  city,  be, 
and  they  hereby  are,  forever  enjoined  and  restrained  from  delivering 
or  surrendering  possession  or  control  of  the  police  department,  police 
force,  or  any  of  the  property,  station-house  and  offices  within  the  city 
of  Albany,  now  in  the  possession  of  said  defendants,  constituting  said 
board  of  police  commissioners,  to  any  person  or  persons  who  may 
claim  to  have  been  appointed  police  commissioners  under  the  provi- 
sions of  the  said  act,  chapter  427  of  the  Laws  of  1896. 

Clerk  of  Albany  county,  enter. 

Judgment  signed  and  entered  this  16th  day  of  May,  1896. 

ABTICLE  n. 
PROCEEDINGS  TO  COMPEL  DELIVERY  OF  BOOKS  AND  PAPERS. 

A.  Public  Officers  Law,  §  80.    Delivery  of  books  and  papers. 

A  public  officer  may  demand,  from  any  person  in  whose  possession  they  may 
he,  a  delivery  to  such  officer  of  the  books  and  papers  belonging  or  appertaining  to 
such  office.  If  such  demand  is  refused,  such  officer  may  make  complaint  thereof 
to  any  justice  of  the  supreme  court  of  the  district,  or  to  the  county  judge  of 
the  county  in  which  the  person  refusing  resides.  If  such  justice  or  judge  be 
satisfied  that  such  books  or  papers  are  withheld,  he  shall  grant  an  order  directing 
the  person  refusing  to  show  cause  before  him  at  a  time  specified  therein,  why 
he  should  not  deliver  the  same.  At  such  time,  or  at  any  time  to  which  the 
matter  may  be  adjourned,  on  proof  pf  the  due  service  of  the  order,  such  justice 
or  judge  shall  proceed  to  inquire  into  the  circumstances.  If  the  person  charged 
with  withholding  such  books  or  papers  makes  affidavit  before  such  justice  or 
judge  that  he  has  delivered  to  the  officer  all  books  and  papers  in  his  custody 
which   within  his  knowledge,  or  to  his  belief,  belong  or  appertain  thereto,  such 
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proceedings  before  such  justice  or  judge  shall  cease,  and  such  person  be  dis- 
charged. If  the  person  complained  against  shall  not  make  such  oath,  and  it 
appears  that  any  such  books  or  papers  are  withheld  by  him,  such  justice  or  judge 
shall  commit  him  to  the  county  jail  until  he  delivers  such  books  and  papers,  or 
is  otherwise  discharged  according  to  law.  On  such  commitment  such  justice  or 
judge,  if  required  by  the  complainant,  shall  also  issue  his  warrant,  directed  to 
any  sheriff  or  constable,  commanding  him  to  search,  in  the  daytime,  the  places 
designated  therein,  for  such  books  and  papers,  and  to  bring  them  before  such 
justice  or  judge.  If  any  such  books  and  papers  are  brought  before  him  by 
virtue  of  such  warrant,  he  shall  determine  whether  they  appertain  to  such  office, 
and  if  so  shall  cause  them  to  be  delivered  to  the  complainant. 

B.  History  of  statute. 
Substantially  the  same  provisions  as  are  now  contained  in 
section  80  of  the  Public  Officers  Law  were  enacted  in  the  Ee- 
vised  Statutes,  Part  I,  Chap.  V,  Art.  5,  §§  51-55.  By  chapter 
179  of  the  Laws  of  1893  they  were  added  to  the  Code  of  Civil 
Procedure  and  formed  section  2471a  thereof.  In  1909  they 
were  taken  from  the  Code  of  Civil  Procedure  and  placed  in  the 
Public  Officers  Law. 

0.  Determining  title  to  office. 

The  statute  is  not  intended  to  furnish  a  method  for  trying 
the  title  to  a  public  office.^  The  proper  method  for  determin- 
ing such  an  issue  is  an  action  by  the  people  in  the  nature  of 
quo  warranto?^  While  as  a  general  proposition,  the  person 
complained  against  cannot  litigate  the  title  of  the  complain- 
ant, nevertheless  the  statute  cannot  be  invoked  unless  the  com- 
plainant has  a  title  to  the  office  which  is  reasonably  clear  and 
free  from  doubt.'^  A  mere  denial  of  the  complainant 's  title  to  the 

90.  Matter    of    Bradley,    141    N.    Y.  the  office  of  a  city  fire  marshal  illegally 

531;  Matter  of  Sells,  15  App.  Div.  571,  attempted    to    be    removed    by    such 

44  N.  Y.  Supp.  570;  Matter  of  Bren-  mayor,  and  whose  illegal  appointee  re- 

ner,  67  App.  Div.  375,  73  N.  Y.  Supp.  signed   before    actual   ouster,   may   be 

689,  aff 'd,  170  N.  Y.   185 ;  Matter  of  compelled,    under    section    80    to    sur- 

Fitzgerald,   88   App.   Div.   434,    83  N.  render  to  the  prior  and  legal  incumbent 

Y.   Supp.   811,   84  N.  Y.  Supp.   1135;  the  books  and  papers  of  the  office,  the 

Matter  of  Foley,   8  Misc.   196,   58   St.  key  to  which  had  been  left  with  the 

Kep.  836,  38  N.  Y.  Supp.  611 ;  Matter  mayor  and  his  clerk  by  the  illegal  ap- 

of  Brearton,  44  Misc.  347,  89  N.  Y.  pointee   when   he   resigned.   Matter   of 

Supp.  893;  Matter  of  Smith,  49  Misc.  Freeman,  33  Misc.  753,  53  N.  Y.  Supp. 

567,   100  N.  Y.   Supp.   179,  aff'd,   116  171. 

App.  Div.  665,   101   N.   Y.  Supp.   993,  91.  See  the  Chapter,  People,  Action"! 

aff'd,  188  N.  Y.   549.  in  Behalf  of. 

A  mayor  and  his  clerk  in  possession  92.  Matter  of  Brenner,  67  App.  Div. 

of  the  books  and  papers  pertaining  to  375,   73  N.  Y.   Supp.   689;    aff'd,   170' 
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office  does  not  defeat  the  proceeding,  but  the  court  will  look  into 
the  matter  far  enough  to  determine  whether  the  complainant 
has  a  prima  facie  title  to  the  office.'^  If  the  complainant  has 
been  prima  facie  elected  or  appointed  and  has  duly  qualified, 
he  is  entitled  to  maintain  the  proceeding;^*  and  the  opposing 
party  cannot  generally  dispute  the  validity  of  the  election.^^ 
Thus,  if  the  petitioner  produces  a  certificate  of  election  or  ap- 
pointment, which  is  prima  facie  valid,  and  shows  his  due 
qualification,  he  is  entitled  to  maintain  the  proceeding,  as 
against  a  claim  that  he  has  nol;  been  properly  elected  or  ap- 
pointed.^^ However,  if  the  undisputed  facts  on  the  applica- 
tion, show  beyond  substantial  doubt  or  controversy  that  the 
election  or  appointment  was  void,  the  relief  would  not  be 
granted.'^  If  the  facts  are  undisputed,  the  rights  of  the  par- 
ties may  be  determined.'^  The  remedy  by  action  is  necessary 
only  when  the  party  proceeded  against  is  a  de  facto  or  de  jure 
officer,  is  in  iwssession  of  the  office,  and  the  facts  are  in  dis- 
pute.^* 

A  certificate  of  appointment  to  public  office  made  under  and 
pursuant  to  a  statute  does  not  establish  a  prima  facie  right 
to  the  office  and  to  the  books  and  papers  pertaining  thereto 
so  as  to  prevent  the  question  of  the  validity  of  the  statute  from 
being  raised  and  decided  in  proceedings  under  section  80  of 
the  Public  Officers  Law  to  compel  the  delivery  of  the  books 
and  papers  to  the  appointee,  and,  if  the  statute  is  void,  no 
rights  are  conferred  thereby  and  the  application  must  be 
denied.^ 

N.  T.   185;   Matter  of  Fitzgerald,   88  33  App.  Div.  465,  53  N.  Y.  Supp.  742, 

App.  Div.  434,  82  N.  Y.  Supp.  811,  84  703 ;    Matter    of    Foley,    8    Mise.    196, 

N.  Y.  Supp.  1125 ;  Matter  of  BogasHe,  58  St.  Rep.  826,  28  N.  Y.  Supp.  611 ; 

59  Mise.  541,  111  N.  Y.  Supp.  922.  Matter  of  Brearton,  44  Misc.  247,  89 

93.  Matter    of    Brearton,    44    Misc.  N.   Y.  Supp.   893. 

247,  89  N.  Y.  Supp.  893.  97.  Matter   of    Sells,    15   App.   Div. 

94.  Matter   of   Bradley,    141    N.    Y.      571,  44  N.  Y.  Supp.  570. 

521;    Matter   of   Fitzgerald,   88   App.  98.  Matter  of  Smith,  49  Miac.  567, 

Div.  434,  82  N.  Y.  Supp.  811,   84  N.  100  N.  Y.  Supp.  179,  afl'd,  116  App. 

Y.  Supp.  1125;  Matter  of  BogasMe,  58  Div.  665,  101  N.  Y.  Supp.  992,  aff'd, 

Mise.  243,  109  N.  Y.  Supp.  598.  188  N.  Y.  549. 

95.  Matter   of   Bradley,    141    N.    Y.  99.  Matter  of  Smith,  116  App.  Div. 
521.  665,  101  N.  Y.  Supp.  992,  aff'd,   188 

96.  Matter    of    Bradley,    141    N.    Y.  N.  Y.  549. 

521 ;  Matter  of  Sells,  15  App.  Div.  571,  1.  Matter    of    Brenner,    170    N.    Y. 

44  N.  Y.  Supp.  570;  Matter  of  Dudley,      185,  aff'g,  67  App.  Div.  375;  dism'ng, 
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The  effectiveness  of  the  Governor's  action  may  be  deter- 
mined in  a  proceeding  instituted  by  the  incumbent  appointed 
by  the  Governor  to  succeed  the  sheriff  thus  removed,  to  com- 
pel the  latter  to  deliver  to  him  the  booEs  and  papers  apper- 
taining to  the  office,  although  as  a  general  rule  the  title  to  a 
public  office  will  not  be  determined  in  such  a  proceeding.^ 

Where  a  supervisor  was  illegally  elected  superintendent  of 
the  poor,  and  having  qualified,  immediately  resigned,  but  was 
subsequently  appointed  to  said  office  when  his  term  as  super- 
visor expired,  he  is  not  entitled  to  compel  the  prior  incumbent 
of  the  office  to  turn  over  the  books  and  papers  by  a  proceed- 
ing brought  under  section  80  of  the  Public  Officers  Law.^ 

D.  Termination  of  proceedings  on  affidavit  of  opposing  party. 

An  issue  can  be  raised  in  the  proceedings,  and  it  will  be- 
come the  duty  of  the  court  to  hear  the  evidence  and  decide 
the  issue.*  But,  if  the  opposing  party  makes  an  affidavit  be- 
fore the  justice  or  judge,  that  he  has  delivered  to  the  officer 
all  books  and  papers  in  his  custody  which,  within  his  knowl- 
edge or  to  his  belief,  belong  or  appertain  thereto,  the  proceed- 
ings must  cease.  An  affidavit  to  that  effect,  however,  is  not 
sufficient  if  made  before  a  notary  public.^ 

£.  Adjonrnment. 

A  county  judge  who,  after  having  made  an  order  under 
section  80  of  the  Public  Officers  Law  is  restrained  by  the 
Supreme  Court  from  the  further  hearing  of  the  proceeding, 
cannot,  without  communicating  or  making  any  note  or  entry 
of  his  determination,  "hold  open"  the  proceeding  for  twenty- 
four  days  and  until  the  restraining  order  has  been  vacated 
and  then,  without  notifying  the  said  appointee,  or  his  counsel, 
of  |;he  resumption  of  the  proceeding,  proceed  to  "inquire  into 
the  circumstances,"  and  thereafter,  there  being  no  appear- 
ance for  the  appointee  or  any  opposition,  commit  him  to  jail 
until  he  delivers  the  said  books  and  papers  or  is  discharged 

67  App.  Div.  628,  74  N.  Y.  Supp.  1121 ;  3.  Close  v.  Burden,  163  App.  Div.  83, 

Matter  of  Melody,  67  App.  Div.  628;  148  N.  Y.  Supp.  773. 

aff 'g,  Melody  v.  Goodrich,  67  App.  Div.  4.  Matter  of  GUI,  95  App.  Div.  174, 

368,  73  N.  Y.  Supp.  741.  88  N.  Y.  Supp.  466. 

2.  Matter   of   Guden,   71   App.   Div.  5.  Matter  of  McGlory  v.  Henderson, 

423,   75   N.   Y.   Supp.   794;    aff'd,   171  43   Hun,   439. 
N.  Y.  529. 
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according  to  law.  The  county  judge  by  "holding  open"  the 
proceeding,  and  not  adjourning  it  for  a  definite  time  as  re- 
quired by  the  section,  loses  jurisdiction." 

F.  Order. 

It  is  a  fatal  defect  where  neither  the  order  directing  com- 
mitment nor  the  commitment  describes  definitely  the  books 
and  papers  which  the  appointee  is  required  to  deliver.' 

G.  Precedents. 
1.  Order  to  show  cause. 
(Special  Term  caption.) 
SUPEBME  COURT— Onondaga  County. 


In  the  Matter  of  the  Application 
OF  Ambrose  E.  Smith  foe  an  Or- 
der Directing  Sidney  H.  Cook  to 
Show  Cause  "Why  He  Should  Not 
Deliver  Certain  Books  and  Pa- 
pers Now  IN  His  Possession  to 
Said  Ambrose  E.  Smith,  Super- 
visor OP  the  Town  op  Camillus, 
Onondaga  County. 


From  116  App.  Div.  665. 


Upon  the  annexed  aiBdavit  of  Ambrose  E.  Smith,  duly  verified  the 
6th  day  of  February,  1906,  and  upon  motion  of  George  H.  Bond,  Esq., 
of  counsel  for  said  Ambrose  B.  Smith,  it  is 

Ordered,  That  Sidney  H.  Cook  show  cause  before  me  at  a  Special 
Term  of  the  Supreme  Court,  held  in  and  for  the  county  of  Onondaga, 
at  the  court  house  in  the  city  of  Syracuse,  on  the  13th  day  of  Febru- 
ary, 1906,  at  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  he  should  not  deliver  to  Ambrose 
E.  Smith  all  of  the  books  and  papers  in  his  possession  in  any  manner 
pertaining  to  the  office  of  supervisor  of  the  town  of  Camillus,  Onon- 
daga county,  N.  Y. ;  and  that  a  copy  of  this  order,  and  the  affidavit 
upon  which  it  is  granted,  be  personally  served  on  Sidney  H.  Cook 
on  or  before  the  8th  day  of  February,  1906,  which  shall  be  deemed 
sufficient  service  hereof. 

Dated  February  7,  1906. 

6.  People    ex    rel.    Stryker    v.    Van  7.  People     ex   rel.    Stryker   v.   Van 

Bergen    40  Mise.  139,  81  N.  Y.  Supp.      Bergen,  40  Misc.  139,  81  N.  Y.  Supp. 
274.  874- 
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2.  Affidavit  read  on  behalf  of  applicant. 

(Title.) 

STATE  OP  NEW  YORK,^ 
County  of  Onondaoa,    p*"* 

Ambrose  E.  Smith,  being  duly  sworn,  deposes  and  says  that  he  is  a 
resident  and  elector  of  the  town  of  Camillus,  county  of  Onondaga, 
N.  Y. 

That  one  Sidney  H.  Cook,  heretofore,  and  during  the  month  of 
November,  1903,  was  duly  elected  to  the  office  of  supervisor  of  the 
town  of  CamiUus,  county  of  Onondaga,  N.  Y.,  for  a  term  of  two  years 
beginning  on  the  1st  day  of  January,  1904,  and  ending  on  the  Slst 
day  of  December,  1905. 

That  at  the  town  meeting  held  in  and  for  said  town  of  Camillus, 
on  the  7th  day  of  November,  1905,  said  Cook  was  a  candidate  for  the 
office  of  supervisor  of  said  town  of  Camillus,  and  his  name  appeared 
upon  the  official  ballot  used  at  such  town  meeting,  under  the  emblem 
of  the  Democratic  party.  That  deponent  was  a  candidate  for  election 
to  the  office  of  supervisor  of  said  town,  and  deponent's  name  appeared 
upon  the  official  ballot,  under  the  emblem  of  the  Republican  party. 

That  at  said  town  meeting,  deponent  received  a  majority  of  all  the 
votes  cast  for  office  of  supervisor  of  the  town  of  CamiUus,  and  that 
deponent  was  then  and  there  duly  declared  elected  supervisor  of  the 
town  of  Camillus,  by  the  inspectors  of  said  town  meeting.  That  said 
inspectors  duly  filed  a  return  of  said  election  in  and  by  which  th^ 
duly  certified  that  deponent  received  three  hundred  and  eighteen 
(318)  votes,  and  Sidney  H.  Cook  received  three  hundred  and  one 
(301)  votes,  and  that  deponent  received  a  majority  of  the  seventeen 
(17)  votes  for  the  office  of  supervisor  of  the  town  of  Camillus,  over 
his  competitor,  and  was  duly  elected  supervisor  of  the  town  of 
Camillus;  and  that,  thereafter,  and  on  or  about  the  20th  day  of  No- 
vember, 1905,  the  board  of  supervisors  of  Onondaga  county  as  a 
board  of  county  canvassers  canvassed  the  returns  from  the  town  of 
Camillus,  and  declared  the  said  Ambrose  E.  Smith,  duly  elected  su- 
pervisor of  said  town ;  that  a  certificate  of  election  was  issued  to  de- 
ponent by  the  board  of  canvassers  of  said  county  of  Onondaga,  dated 
December  1,  1905. 

That  deponent  failed  and  neglected  to  qualify  under  such  election 
within  ten  days  after  his  election,  as  provided  by  law. 

Deponent  further  says  that  he  was  a  candidate  for  the  appoint- 
ment of  supervisor  of  the  town  of  Camillus,  at  a  meeting  of  the  town 
board  of  said  town,  held  on  the  3d  day  of  February,  1906,  at  the 
town  clerk's  office  in  the  town  hall  in  the  said  town  of  Camillus,  for 
the  purpose  of  filling  a  vacancy  in  the  office  of  supervisor  of  said 
town,  and  for  the  purpose  of  choosing  a  successor  to  said  Sidney  H. 
Cook,  whose  term  of  office  as  supervisor  of  said  town  had  expired. 

That  deponent  was  duly  nominated  and  his  nomination  duly  sec- 
onded at  said  meeting  of  the  town  board.  That  all  of  the  members  of 
said  town  board  were  present,  and  that  deponent  was  elected  and  ap- 
pointed to  fill  such  vacancy  in  the  office  of  supervisor  of  said  town. 
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a  majority  af  all  the  votes  properly  and  legally  voted  having  been 
voted  in  favor  of  said  Ambrose  E.  Smith. 

That  one  James  Bennett  was  also  nominated  at  said  meeting  of  said 
town  board,  to  fiU  such  vacancy  in  the  office  of  supervisor  of  said  town. 

That  deponent  was  present  at  said  meeting  when  the  members  of 
said  town  board  voted  te  fill  such  vacancy. 

That  of  all  of  the  votes  legally  and  properly  voted,  three  (3)  votes 
were  voted  in  favor  of  deponent,  and  two  (2)  votes  were  in  favor  of 
said  Bennett,  and  that  deponent  had  a  majority  of  one  (1)  vote  over 
said  Bennett.  That  the  aforesaid  five  (5)  votes,  of  which  deponent 
received  three  (3)  votes  and  said  Bennett  two  (2)  votes,  represented 
all  of  the  votes  legally  and  properly  voted  at  said  town  meeting,  and 
said  five  (5)  votes  represented  aU  of  the  votes  that  could  be  legally 
and  properly  voted  by  all  of  the  members  of  said  town  board,  for  the 
purpose  of  choosing  a  successor  to  said  Sidney  H.  Cook,  and  for  the 
purpose  of  filling  the  vacancy  in  the  office  of  supervisor  of  said  town. 

That  thereupon,  and  during  said  meeting  of  said  town  board,  and 
by  an  instrument  under  the  hand  and  seal  of  a  majority  of  the  mem- 
bers of  said  town  board,  for  the  purpose  of  choosing  a  successor  to 
said  Sidney  H.  Cook,  and  to  fill  the  vacancy  in  the  office  of  supervisor 
of  said  town,  this  deponent  was  nominated  and  appointed  to  fill  the 
vacancy  in  said  office  of  supervisor  of  said  town,  and  to  serve  until 
the  next  biennial  town  meeting  in  said  town,  and  thereafter  and  until 
another  person  is  duly  elected  or  appointed  in  his  place  as  prescribed 
by  law. 

That  said  instrument,  duly  executed,  appointing  this  deponent  to 
fill  such  vacancy,  was  filed  in  the  office  of  the  town  clerk  in  the  town 
hall  in  the  town  of  Camillus. 

That  immediately  after  deponent  was  appointed  to  fiU  such  vacancy, 
said  meeting  of  the  town  board,  by  unanimous  vote,  took  a  recess  for 
ten  minutes.  That  during  said  recess,  deponent  took  and  subscribed 
the  oath  of  office  required  by  law,  and  duly  filed  the  same  in  the  said 
town  clerk's  office  of  said  town.  That  deponent,  during  the  aforesaid 
recess,  made  and  filed  bis  undertaking  with  the  town  clerk  of  the  town, 
as  required  by  law.  That  upon  the  expiration  of  said  recess,  said 
meeting  of  the  town  board  was  recalled  to  order  and  the  town  clerk 
announced  that  deponent's  oath  of  office  had  been  filed  in  the  town 
clerk's  office  of  said  town,  and  that  deponent's  undertaking  had  been 
filed  with  him,  as  town  clerk. 

That  thereafter,  upon  resolution  duly  offered  and  seconded,  the  un- 
dertaking of  deponent  was  approved  by  said  town  board,  a  majority 
of  all  the  members  legally  and  properly  entitled  to  vote  upon  said 
resolution  voting  to  approve  said  undertaking,  both  as  to  the  form 
and  manner  of  execution  thereof,  and  as  to  the  sufficiency  of  the  sure- 
ties therein,  and  said  majority  signed  and  subscribed  their  approval 
of  said  undertaking  thereon.  That  since  February  3,  1906,  deponent 
has  been,  and  now  is,  the  supervisor  of  said  town  of  CamiQus. 

That  by  virtue  of  said  appointment  and  other  acts  above  set  forth, 
deponent  is  the  successor  of  said  Sidney  H.  Cook  in  said  office  of 
supervisor  and  is  entitled  to  the  books  and  papers  heretofore  in  the 
19 
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possession,  and  under  the  control,  of  said  Sidney  H.  Cook,  belonging 
and  appertaining  to  the  said  office  of  supervisor  of  the  town  of 
Camillus. 

That  on  the  6th  day  of  February,  1906,  deponent  duly  demanded 
said  books  and  papers  of  said  Sidney  H.  Cook;  that  said  Sidney  H. 
Cook  thereupon  refused  to  deliver  them,  or  any  of  them,  to  deponent, 
and  withheld  the  same,  and  that  deponent  has  been  and  is  now,  un- 
able to  get  said  books  or  papers,  or  any  of  them. 

That  said  Sidney  H.  Cook  now  is,  and  for  more  than  five  (5)  years 
last  past  has  been,  a  resident  of  Onondaga  county. 

That  no  previous  application  for  the  order  aisked  here  has  been 
made. 

Deponent,  therefore,  desires  an  order,  directed  to  said  Sidney  H. 
Cook,  to  show  cause  before  the  judge  granting  the  same  why  said 
Cook  should  not  deliver  to  deponent  all  the  books  and  papers  in  hia 
possession,  belonging  or  appertaining  to  the  office  of  supervisor  of 
the  town  of  Camillua. 
(Jurat.)  AMBROSE  E.  SMITH. 

3.  Order  to  deliver  books. 

(Caption  and  title.) 

Complaint  having  been  made  to  me  by  Ambrose  E.  Smith  of  the 
town  of  Camillus, 'county  of  Onondaga,  N.  Y.,  to  compel  the  delivery 
to  him  of  the  books  and  papers  pertaining  to  such  office,  and  in  the 
custody  of  Sidney  H.  Cook,  and  proof  having  been  presented  which 
satisfied  me  that  such  books  and  papers  were  withheld  by  said  Sidney 
H.  Cook;  and  an  order  having  been  granted  by  me,  directed  to  said 
Sidney  H.  Cook,  to  show  cause  before  me  on  the  13th  day  of  Febru- 
ary, 1906,  at  the  court  house  in  the  city  of  Syracuse,  N.  Y.,  why  he 
should  not  deliver  the  same  over  to  Ambrose  E.  Smith ;  and  on  the 
return  day,  the  said  Sidney  H.  Cook  having  duly  appeared  in  person 
and  by  Thomas  Woods,  his  attorney,  and  in  his  answer  to  said  com- 
plaint, filed  the  affidavit  of  Sidney  H.  Cook,  verified  the  13th  day  of 
February,  1906,  denying  the  right  of  Ambrose  E.  Smith,  as  super- 
visor; and  proof  having  been  submitted  to  me  of  due  service  of  the 
order,  I  did  proceed  to  inquire  into  the  circumstances,  and  upon  such 
Inquiry  I  find  that  said  Ambrose  E.  Smith  became  supervisor  of  the- 
town  of  Camillus,  county  of  Onondaga,  N.  Y.,  on  the  3d  day  of  Febru- 
ary, 1906 ;  and  that  the  said  Sidney  H.  Cook  has  in  his  possession  the 
books  and  papers  appertaining  to  such  office,  and  that  the  said  Sid- 
ney H.  Cook,  upon  demand  duly  made,  has  refused,  and  still  refuses, 
to  deliver  to  said  Ambrose  E.  Smith,  supervisor  of  the  town  of 
Camillus,  Onondaga  county,  the  said  books  and  papers. 

Now,  upon  reading  the  order  to  show  cause  therein,  with  the 
affidavit  thereunto  annexed  of  Ambrose  E.  Smith,  duly  served  upon 
Sidney  H.  Cook,  prior  to  the  hearing  herein,  as  appears  from  the 
affidavit  of  William  S.  Wood  thereunto  annexed;  and  upon  reading 
the  affidavits  of  Sidney  H.  Cook,  verified  February  13,  1906,  and  a 
certified  copy  of  the  minutes  of  the  town  boai'd  of  the  town  of 
Camillus,  Onondaga  county,  N.  Y.,  held  at  the  office  of  the  town  clerk. 
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on  the  3d  day  of  February,  1906,  annexed  to  said  order  to  show  cause, 
and  marked  "Exhibit  A;"  and  after  having  heard  George  H.  Bond, 
of  counsel  for  the  applicant,  Ambrose  B.  Smith,  in  support  of  said 
complaint,  and  Thomas  "Woods,  of  counsel  for  Sidney  H.  Cook,  in 
opposition  thereto;  and  it  appearing  that  the  books  and  papers  ap- 
pertaining to  the  office  of  supervisor  of  the  town  of  Camillus,  county 
of  Onondaga,  N.  Y.,  are  withheld  by  said  Sidney  H.  Cook,  from  the 
said  Ambrose  E.  Smith,  as  supervisor  of  the  town  of  Camillus,  it  is 
hereby 

Ordered,  that  said  Sidney  H.  Cook  be  committed  to  the  county  jail 
of  Onondaga  county  until  he  delivers  all  the  books  and  papers  apper- 
taining and  belonging  to  such  office  of  supervisor,  as  aforesaid,  to 
Ambrose  B.  Smith,  supervisor,  as  aforesaid,  or  until  he  is  otherwise 
discharged  according  to  law  with  fifteen  dollars  ($15)  costs  and  dis- 
bursements. W.  E.  SCRIPTURE, 

Enter.  Justice  Supreme  Court, 

H.  Another  set  of  precedents. 
1.  Order  to  show  cause. 
STATE  OF  NEW  YORK— Franklin  County. 


In  the  Matter  of  the  Application 
OP  Robert  H.  "VVeir,  as  Super- 
visor op  the  Town  op  Burke, 
Franklin  Cot^nty,  State  of  New 
York,  to  Compel  the  Delivery 
TO  Him  op  the  Books  and  Papers 
Belonging  or  Appertaining  to 
Such  Office  of  Supervisors  of  the 
Town  of  Burke  Aforesaid,  and 
Now  in  the  Possession  op  Fred 
R.  Badger,  a  Resident  op  the 
Town  op  Burke,  Aforesaid. 


(Matter  of  Weir,  145 
App.  Div.  901.) 


It  appears  from  the  complaint  of  Robert  H.  Weir,  verified  the  4th 
day  of  April,  1911,  in  writing,  pursuant  to  the  provisions  of  section 
80  of  the  Public  Officers  Law  of  this  State,  that  he,  the  said  Robert 
H.  Weir,  has  been  duly  appointed  supervisor  of  the  town  of  Burke, 
and  has  duly  qualified  as  such  and  that  he  has  made  due  demand 
upon  Fred  R.  Badger,  his  predecessor  in  such  office,  for  the  delivery 
to  him,  the  said  Robert  H.  Weir,  as  such  supervisor,  of  all  the  books, 
and  papers  belonging  or  appertaining  to  such  office  which  are  now  in 
his  the  said  Fred  R.  Badger's,  hands  and  possession,  and  of  all 
moneys  and  securities  in  his  possession  belonging  to  the  said  town 
of  Burke,  and  that  among  other  books  and  papers  so  demanded  are 
the  following,  viz. :  Town  ledger,  law  books  belonging  to  said  town 
and  check  book,  and  it  further  appearing  that  the  said  Fred  R.. 
Badger  has  refused  to  make  such  delivery  so  demanded  and  has  not 
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made  sueh  delivery,  and  it  appearing  that  the  said  Fred  R.  Badger 
is  a  resident  of  Franklin  county,  State  of  New  York. 

Now,  therefore,  on  reading  and  filing  said  complaint,  I,  being  satis- 
fied that  such  books  and  papers  are  withheld,  do  hereby  order  and 
direct  the  said  Fred  R.  Badger  to  show  cause  before  me  on  the  8th 
day  of  April  1911,  at  ten  o'clock  in  the  forenoon  at  my  office  in  the 
court  house  in  Malono  village,  why  he  should  not  deliver  the  same. 

FRED'K  G.  PADDOCK, 
County  Judge  of  Franklin  County. 
2.  Petition. 

(Same  title.) 

To  the  Hon.   Frederick   G.   Paddock,   County  Judge  of  Franklin 
County,  State  of  New  York : 

Robert  H.  Weir,  pursuant  to  the  statute  in  such  ease  made  and 
provided,  hereby  complains  and  alleges  as  follows: 

That  he  is  an  elector  of  the  town  of  Burke,  Franklin  county,  N.  Y., 
and  eligible  to  the  office  of  supervisor  of  said  town,  and  was  such 
elector  and  was  so  eligible  at  all  the  times  hereinafter  mentioned. 

That  on  or  about  the  18th  day  of  March,  1911,  a  vacancy  existed 
in  the  office  of  supervisor  of  said  town  of  Burke  for  the  purpose  of 
choosing  a  successor  to  Fred  R.  Badger,  whose  term  of  office  as  su- 
pervisor of  said  town  expired  on  the  7th  day  of  March,  1911,  as  ap- 
pears from  the  certified  copy  of  the  records  of  the  proceedings  of  the 
town  meeting  duly  and  legally  called  and  held  in  said  town  of  Burke 
on  the  7th  day  of  March,  1911,  hereto  attached  and  made  a  part 
hereof. 

That  on  or  about  the  said  18th  day  of  March,  1911,  at  a  legal  meet- 
ing of  the  town  board  of  said  town  of  Burke,  duly  called  and  held, 
he  was  duly  appointed  to  fill  the  vacancy  in  said  office  of  supervisor 
of  said  town  of  Burko  for  the  balance  of  the  term  beginning  on  March 
7,  1911,  and  ending  at  the  next  biennial  town  meeting  of  said  town 
in  March,  1913,  as  appears  from  a  certified  copy  of  the  proceedings 
of  said  town  board  hereto  attached  and  made  a  part  hereof. 

That  he  has  been  duly  appointed  to  fill  the  vacajicy  in  the  office  of 
supervisor  of  said  town  of  Burke  for  such  term,  as  appears  by  the 
certificate  of  appointment  under  the  hands  and  seals  of  a  majority 
of  the  members  of  the  town  board  of  said  town  of  Burke  qualified  to 
act  in  said  matter,  as  is  shown  by  said  certificate  hereto  attaxjhed  and 
made  a  part  hereof. 

That  he  has  accepted  said  office  of  supervisor  of  said  town  of  Burke 
and  has  duly  filed  with  the  proper  officer  his  statutory  oath  of  office, 
as  appears  from  the  certificate  of  sueh  filing  hereto  attached. 

That  he  has  duly  qualified  by  giving  the  necessary  undertakings  as 
such  supervisor,  which  have  been  duly  approved  by  the  proper  officers 
and  duly  ffied  in  the  office  of  the  clerk  of  said  town,  copies  of  which 
undertakings  are  hereto  attached. 

That  he  has  demanded  from  the  town  clerk  of  said  town  of  Burke 
a  certificate  as  to  filing  and  approval  of  said  undertakings,  and  the 
demand  has  been  refused. 

That  after  sueh  appointment,  the  taking  of  such  statutory  oath,  the 
acceptance  of  said  office,  and  the  filing  and  approval  of  said  under- 
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takings  as  heretofore  set  forth,  and  on  the  4th  day  of  April,  1911,  he 
made  due  demand  from  Fred  E.  Badger,  who  is  holding  over  as  such 
supervisor  after  the  expiration  of  the  term  for  which  he  was  elected, 
both  orally  and  in  writing,  that  the  said  Fred  R.  Badger  deliver  to 
him,  the  said  Robert  H.  Weir,  as  supervisor  of  the  town  of  Burke,  all 
of  the  books  and  papers  belonging  or  appertaining  to  such  office  of 
supervisor  of  said  town  of  Burke  in  his  possession  and,  among  other 
books,  that  he  deliver  to  him,  as  such  supervisor,  the  town  ledger, 
law  books  belonging  to  said  town,  check  book  and  all  other  books  and 
papers  belonging  to  said  town,  and  all  moneys  and  securities  in  his 
possession,  belonging  to  said  town  of  Burke,  a  copy  of  which  written 
demand  and  proof  of  service  thereof  is  hereto  attached  and  made  a 
part  hereof. 

That  the  said  Fred  R.  Badger  refused  and  still  refuses  to  deliver 
said  books  and  papers,  moneys  and  securities  so  demanded,  and  has 
not  delivered  the  same  or  any  part  thereof  to  the  complainant  and 
petitioner  herein. 

That  the  said  Fred  R.  Badger  is  a  resident  of  the  county  of  Frank- 
lin and  State  of  New  York. 

Wherefore,  the  said  Robert  H.  Weir,  complainant  herein,  hereby 
makes  petition  pursuant  to  section  80  of  the  Public  Officers  Law,  that 
you  grant  an  order  directing  the  said  Fred  R.  Badger  to  show  cause 
before  you  at  a  time  to  be  specified  in  said  order  why  he  should  not 
deliver  the  said  books,  papers  and  property  so  demanded. 

That  no  application,  complaint  or  petition  has  been  heretofore  made 
to  any  court  or  judge  for  the  relief  herein  requested. 

(Add  verification.)  ROBT.  H.  WEIR. 

(Annexed  to  the  foregoing  complaint,  or  petition,  were  copies  of 
all  the  papers  therein  mentioned.) 

3.  Demand. 

(Same  title.) 

To  Fred  R.  Badger,  Holding  Over  as  Supervisor  of  Town  of  Burke, 
Franklin  County,  N.  Y. : 

Take  notice,  that  I,  the  undersigned,  Robert  H.  Weir,  an  elector  of 
the  town  of  Burke,  Franklin  county,  N.  Y.,  and  eligible  to  the  office 
of  supervisor  of  said  town  have  been  duly  appointed  supervisor  of 
said  town  of  Burke,  and  have  duly  qualified  as  siuch  supervisor,  and 
that  I  hereby  demand  from  you  a  delivery  to  me,  as  such  supervisor, 
of  all  the  books  and  papers  belonging  or  appertaining  to  such  office 
which  are  in  your  possession,  and  that  I  also  demand  from  you  a 
delivery  to  me,  as  such  supervisor,  of  all  the  moneys  and  securities  in 
your  hands  and  possession,  as  such  supervisor  holding  over,  belong- 
ing to  said  town.  Among  the  books  hereby  demanded  are  the  fol- 
lowing :  Town  ledger,  law  books  belonging  to  the  town,  check  book 
and  all  other  books  and  papers  belonging  to  said  town  of  Burke. 
This  demand  is  made  pursuant  to  chapter  47  of  the  Consolidated  Laws 
of  the  State  of  New  York,  known  as  the  "Public  Officers  Law." 

Dated  at  Burke,  N.  Y.,  this  4th  day  of  April,  1911. 

ROBT.  H.  WEIR, 
Supervisor  of  Town  of  Burke,  Franklin  County,  New  York. 
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4.  Special  appearance  and  objections. 

(Same  title.) 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  judge  of 
Franklin  county. 

Fred  R.  Badger  appearir^  specially  on  this  motion  for  an  order 
compelling  him  to  deliver  certain  books  and  papers  and  moves  that 
the  order  to  show  cause  in  the  above-entitled  matter  be  vacated  for  the 
following  reasons,  viz. : 

First.  That  the  order  to  show  cause  was  not  served  upon  him  eight 
days  before  the  time  when  the  same  was  returnable. 

Second.  That  no  reason  or  ground  is  set  forth  in  the  affidavits 
served  why  less  than  eight  days'  service  should  be  allowed. 

Third.  That  the  affidavits  and  papers  upon  which  such  order  was 
granted  do  not  state  facts  sufficient  to  confer  jurisdiction  upon  the 
court  to  grant  the  order. 

Fourth.  That  it  appears  by  the  affidavits  and  papers  that  no  ac- 
tion or  proceeding  was  pending  at  the  time  of  the  commencement  of 
the  above-entitled  proceeding  and  the  court  did  not  have  jurisdiction 
to  grant  the  order  to  show  cause  returnable  less  than  eight  days. 

Fifth.  That  the  affidavits  upon  which  the  order  to  show  cause  was 
granted  do  not  conform  to  rule  thirty-seven  of  the  court  rules  in  that 
they  do  not  show  any  reason  for  less  than  eight  days'  notice,  nor  does 
it  comply  with  section  780  of  the  Code  of  Civil  Procedure  in  that 
there  is  not  the  time  specified  for  the  service  of  the  order  to  show 
cause,  affidavits  and  papers  which  should  be  deemed  sufficient  for  the 
purpose  of  the  proceeding  and  the  order  is  not  dated. 

Sixth.  That  the  order  to  show  cause  is  defective  in  that  it  does  not 
prescribe  the  time  or  manner  of  service  upon  respondent. 

Seventh.  That  the  affidavits  and  papers  upon  which  the  order  was 
granted  are  insufficient  to  confer  jurisdiction  upon  the  court  to  grant 
the  relief  asked  for. 

Dated,  April  7,  1911.  KELLAS  &  GENAWAY, 

Appearing  Specially  for  Fred  R.  Badger. 

5.  Answer. 

(Same  title.) 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  judge  of 
Franklin  county. 

Fred  R.  Badger,  respondent  herein,  answering  the  petition  of  Rob- 
ert H.  Weir, 

1.  Denies  that  on  or  about  March  18th,  1911,  a  vacancy  existed  in 
the  office  of  supervisor  of  the  town  of  Burke,  Franklin  county,  N.  Y., 
for  the  purpose  of  appointing  a  supervisor,  and  respondent  then  was 
and  still  is  the  duly  qualified  supervisor  of  the  aforesaid  town,  and 
denies  that  the  meeting  referred  to  in  the  petition  as  held  on  March 
18,  1911,  by  the  town  board  was  duly  called  and  held  for  the  purpose 
of  appointing  a  supervisor,  and  denies  that  Robert  H.  Weir  was  duly 
appointed  supervisor  at  that  time  or  any  other  time  or  for  any  length 
of  time,  and  denies  that  at  that  time  there  was  a  vacancy  in  the  afore- 
said office  of  super^dsor  for  the  purpose  of  making  an  appointment, 
and  denies  that  Robert  H.  Weir  was  duly  appointed  to  fiU  any 
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vacancy  in  the  office  of  supervisor  or  that  any  vacancy  then  existed 
to  be  filled  by  appointment  in  the  office  of  supervisor,  and  denies  that 
the  town  board  had  power  or  authority  to  appoint  or  to  make  the 
pretended  appointment  of  petitioner,  and  alleges  that  the  pretended 
appointment  of  petitioner  referred  to  in  the  petition  was  illegal,  void 
and  without  jurisdiction  or  power  of  the  aforesaid  town  board,  and 
alleges  that  any  pretended  acceptance  of  said  officer  and  filing  of 
an  oath  was  illegal,  void  and  of  no  force  and  effect  whatever  as  against 
respondent  herein,  who  then  was  and  still  is  the  supervisor  of  the 
town  of  Burke  aforesaid,  and  duly  qualified  and  acting  as  such;  and 
denies  that  the  petitioner  herein  has  duly  qualified  for  said  office  and 
that  the  proper  and  necessary  undertakings  were  ever  duly  approved 
by  the  proper  officers.  Denies  that  the  petitioner  herein  is  a  public 
officer  within  the  meaning  of  section  80  of  the  Public  Officers  Law  or 
entitled  to  make  any  legal  demand  for  books  and  papers  or  entitled 
thereto. 

2.  Respondent  further  answering  the  petition  herein  alleges  that  he 
was  and  still  is  an  elector  and  resident  of  the  town  of  Burke  afore- 
said, and  eligible  to  the  office  of  supervisor  of  said  town  at  all  times 
hereof  mentioned ;  that  on  or  about  the  2d  day  of  March,  1909,  this 
respondent  was  duly  elected  to  the  office  of  supervisor  of  the  town 
of  Burke,  Franklin  county,  and  thereafter  duly  accepted  said  office 
and  duly  qualified  as  such  and  filed  the  necessary  undertakings  prop- 
erly approved  as  required  by  law  with  the  clerk  of  the  town  of  Burke 
aforesaid  and  entered  upon  and  did  perform  all  the  duties  of  said 
office  of  supervisor  and  did  all  things  necessary  to  become  and  did 
become  duly  qualified  for  and  exercised  said  office  and  has  continued 
to  hold  said  office  and  perform  the  duties  appertaining  thereto  since 
said  election  and  no  other  person  has  since  been  legally  and  regularly 
chosen  to  said  office  of  supervisor,  and  respondent  is  now  the  duly 
existing  and  qualified  supervisor  of  the  town  of  Burke. 

3.  Respondent  further  alleges  that  the  petitioner  herein  -was  a  school 
collector  of  the  town  of  Burke  at  the  time  of  the  alleged  appointment, 
and  verily  believes  that  he  was,  at  the  time  of  his  alleged  appoint- 
ment, ineligible  to  the  office  of  supervisor. 

4.  Respondent  further  alleges  that  this  court  has  no  jurisdiction 
to  determine  the  title  to  the  office  of  supervisor  heretofore  referred  to 
and  that  the  petition  herein  should  be  dismissed. 

Wherefore,  Fred  R.  Badger,  respondent  herein,  prays  that  the 
petition  herein  be  dismissed,  with  costs. 

(Add  verification.)  FRED  R.  BADGER. 

6.  Reply. 

(Same  title.) 

Proceedings  before  Hon.  Frederick  G.  Paddock,  county  judge  of 
Franklin  county. 

Robert  H.  "Weir,  complainant  and  petitioner  herein,  replying  to  the 
answer  of  the  respondent  herein : 

1.  Denies  each  and  every  allegation  set  forth  in  paragraph  num- 
bered "3"  in  said  answer.  

(Add  verification.)  ROBERT  H.  WEIR. 
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7.  Motion  to  dismiss. 

(Same  title.) 

The  respondent  moves  that  the  petition  herein  be  dismissed  upon 
the  following  grounds: 

1.  The  respondent  having  now  filed  his  answer  by  which  it  appears 
that  the  question  of  the  title  to  the  office  of  supervisor  of  the  town  of 
Burke,  Franklin  county,  N.  Y.,  is  at  issue,  this  court  is  ousted  of 
jurisdiction. 

2.  That  the  petition  fails  to  state  facts  sufficient  to  give  this  court 
jurisdiction  or  to  sustain  this  proceeding. 

8.  Order  for  delivery  of  books. 

(Same  title.) 

It  appearing  from  the  complaint  of  Robert  H.  Weir,  verified  the 
4th  day  of  April,  1911,  in  writing,  pursuant  to  the  provisions  of  sec- 
tion 80  of  the  Public  Officers  Law  of  this  State,  and  duly  filed  with 
me  on  the  said  4th  day  of  April,  1911,  that  he,  the  said  Robert  H. 
Weir,  has  been  duly  appointed  supervisor  of  the  town  of  Burke, 
Franklin  county,  N.  Y.,  and  has  duly  qualified  as  such,  and  that  he 
has  made  due  demand  upon  Fred  R.  Badger,  his  predecessor  in  such 
office,  for  the  delivery  to  him,  as  such  supervisor,  of  all  the  books  and 
papers  belonging  or  appertaining  to  such  office,  which  are  in  his,  the 
said  Fred  R.  Badger's,  hands  and  possession,  and  that  among  other 
books  and  papers  so  demanded  are  the  following,  viz. :  Town  ledger, 
law  books  belonging  to  said  town,  and  it  further  appearing  that  the 
said  Fred  R.  Badger  has  refused  to  make  such  delivery  so  demanded 
and  has  not  made  such  delivery,  and  that  said  Fred  R.  Badger  is  a 
resident  of  Franklin  county,  State  of  New  York,  and  I,  being  satisfied 
that  such  books  and  papers  are  withheld,  having  granted  on  said 
April  4,  1911,  an  order  directing  the  said  Fred  R.  Badger  to  show 
cause  before  me  on  the  8th  day  of  April,  1911,  at  ten  o'clock  in  the 
forenoon,  at  my  office  in  the  court  house  in  Malone  village,  why  he 
should  not  deliver  the  same,  and  due  proof  of  due  service  of  said 
order  having  been  filed  with  me,  and  the  said  Fred  R.  Badger,  hav- 
ing appeared  on  said  return  day  by  John  W.  Genaway,  his  counsel, 
and  Robert  H.  Weir  appearing  by  Martin  B.  MeClary,  his  counsel, 
and  upon  request  of  said  Fred  R.  Badger,  an  adjournment  of  S£ud 
matter  being  had  to  ten  o'clock  a.  m.  on  the  12th  day  of  April,  1911, 
and  the  said  Fred  R.  Badger,  having  appeared,  in  person  upon  the 
said  adjourned  day  and  by  Kellas  &  Genaway,  his  attorneys,  and  the 
said  Robert  H.  Weir  having,  on  said  return,  appeared  in  person  and 
by  McClary  &  Allen,  his  attorneys,  and  said  matter  having  been  duly 
adjourned  to  this  day,  and  I,  having  inquired  into  the  circumstances 
and  the  said  Fred  R.  Badger  not  having  made  affidavit  before  me  that 
he  has  delivered  to  the  said  Robert  H.  Weir,  as  such  supervisor,  all 
books  and  papers  in  his  custody  which,  within  his  knowledge  or  to 
his  belief,  belong  or  appertain  to  said  office  of  supervisor,  and  having 
heard  M.  E.  McClary,  of  counsel  for  said  Robert  H.  Weir,  in  favor 
of  such  motion,  and  Roy  M.  Kellas,  of  counsel  for  said  Fred  R.  Bad- 
ger, in  opposition  thereto,  and  it  appearing  that  said  books  and  pa- 
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pers  so  demanded  are  withheld,  and  due  deliberation  being  had,  now, 
on  motion  of  McOlary  &  Allen,  attorneys  for  said  Robert  H.  Weir, 
complainant  herein,  and  upon  the  complaint  herein,  and  proof  of 
service  of  the  same  upon  the  said  Fred  R.  Badger,  and  upon  the 
answer  and  reply  thereto,  upon  the  order  to  show  cause  and  upon  all 
proceedings  before  me,  upon  the  return  of  the  same,  and  upon  said 
adjourned  days,  and  upon  all  evidence  taken  in  said  proceedings,  I 
hereby  order  -and  direct  that  said  Fred  R.  Badger  be,  and  he  hereby 
is,  committed  to  the  county  jail  of  Franklin  county,  State  of  New 
York,  until  he  so  deliver  such  books  and  papers  to  said  Robert  H. 
Weir,  or  is  otherwise  discharged  according  to  law. 

FRED'K  G.  PADDOCK, 
County  Judge  of  Franklin  County. 
Dated  the  14th  day  of  April,  1911. 
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*  For  a  further  discussion  of  the  matters  referred  to  in  this  chapter,  see  B.,  C. 
&  G.  Consolidated  Laws. 
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ARTICLE  in. 

Review  of  Actioii  of  Commission. 

A.  Certiorari. 

B.  Action  of  Appellate  Division. 

C.  Appeal  to  Court  of  Appeals. 

ARTICLE  IV. 
Precedents. 

A.  Complaint  against  railroad  alleging  unreasonable  rates. 

B.  Complaint  against  street  railroad  for  charging  unlawful  rate. 

C.  Complaint  against  raUroad  for  inadequate  train  service. 

D.  Complaint  against  a  railroad  for  insufScient  station. 

E.  Complaint  against  a  telephone  company  alleging  unreasonable  rates. 

F.  Petition  against  express  company  for  free  delivery  and  pick-up  service. 

G.  Petition  for  authority  to  issue  securities. 
H.    Petition  for  rehearing. 

I.    Petition  for  writ  of  certiorari. 

AEHCLE  I. 
POWERS  AND  DUTIES  OF  COMMISSION. 

A.  The  Public  Service  Commissions  law. 

The  Public  Service  Commissions  Law  was  enacted  by  chap- 
ter 429  of  the  Laws  of  1907.  This  act  was  amended  and  re- 
vised by  chapter  480  of  the  Laws  of  1910.  The  two  public 
service  commissions  established  by  such  acts  exercised  the 
powers  and  duties  of  the  former  Board  of  Railroad  Commis- 
sioners, the  Commission  of  Gas  and  Electricity,  Inspector  of 
Gas  Meters,  and  Board  of  Rapid  Transit  Railroad  Commis- 
sioners, all  of  which  commissions  and  offices  were  abolished.^ 
The  constitutionality  of  the  law,  as  a  whole  and  as  to  par- 
ticular provisions,  has  been  sustained  on  numerous  occasions.^ 

1.  General  and  public  law.  —  The  Commissions  Law  does  not  violate  sec- 
Public  Service  Commissions  Law  is  tion  10,  article  8  of  the  State  Consti- 
neither  a  private  nor  a  local  bill,  for  tution,  which  prohibits  counties,  cities, 
its  operation  is  not  confined  to  a  par*  towns,  and  villages  from  incurring  any 
ticular  municipality  or  portion  of  the  indebtedness  except  for  county,  city, 
State.  Gubner  v.  McClellan,  130  App.  town,  or  village  purposes,  because  no 
Div.  716,  115  N.  Y.  Supp.  755.  indebtedness  is  thereby  incurred  with- 

2.  Village  of  Saratoga  Springs  v.  in  the  meaning  of  the  Constitution, 
Saratoga,  etc.,  Co.,  191  N.  Y.  123;  for  the  local  salaries  required  to  be 
People  ex  rel.  E.  R.  Co.  v.  Public  Ser-  paid  are  merely  part  of  the  expenses 
vice  Commission,  159  App.  Div.  531,  of  government,  and  the  necessary 
145  N.  Y.  Supp.  503;  afTd,  215  N.  Y.  money  is  raised  by  taxation,  the  same 
089,  as  for  the  other  governmental  agencies. 

Local  salariesj — The    Public    Service      The  Public  Service  Commissions  Law, 
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The  law  received  a  thorough  revision  by  chapter  134  of  the 
Laws  of  1921,  and  the  commissions  then  in  existence  were 
abolished,  and  their  powers  vested  in  one  public  service  com- 
mission and  a  transit  commission.^  Speaking  in  general 
terms,  the  jurisdiction  of  the  transit  commission  covers  the 
public  service  corporations  engaged  in  transportation  in  New 
York  City,  while  the  new  public  service  commission  has  the 
residue  of  the  jurisdiction  enjoyed  by  the  two  former  public 
service  commissions. 

The  paramount  purpose  of  the  Public  Service  Commissions 
Law  is  the  protection  and  enforcement  of  the  rights  of  the 
public*  The  commi'ssions  were  established,  among  other 
things,  for  the  purpose  of  promoting  uniformity  and  consis- 
tency in  authoritative  directions  to  be  given  to  public  service 
corporations,  and  to  constitute  a  tribunal  trained  to  consider 
and  determine  controversies  and  problems  relating  to  such 
corporations,  and  to  direct  and.  supervise  their  relations  to 
and  dealings  with  the  public  as  their  patrons.^  It  was  not  in- 
tended to  make  the  commissioners  the  financial  managers  of 
a  public  utility,  or  to  empower  them  to  substitute  their  judg- 
ment for  that  of  the  board  of  directors  or  stockholders  as  to 
the  wisdom  of  a  transaction.^ 

B.  General  powers. 

Many  sections  of  the  statute  confer  powers  upon  the  com- 
mission. The  power  of  the  public  service  commission  is  ex- 
tensive, and  the  act  creating  the  commission  should  be  con- 
strued in  the  same  spirit  in  which  it  was  enacted.  Still,  when 
a  particular  power  is  exercised  by  the  commission,  or  is 
claimed  for  it,  that  power  should  have  its  basis  in  the  lan- 

which  requires  the  city  of  New  York  sustained.     Matter    of   McAneny,    198 

to  pay  tlie   expenses    and   salaries   of  App.  Div.  205. 

certain   employees   of.  the   Commission  4.  People   ex    rel,    D.    &   H.    Co.   v. 

for  the  first  district,  does  not  offend  Stevens,   197  N.  Y.   1 ;    People  ex  rel. 

section    16   of   article    3   of    the  State  Binghamton  L.  H.  &  P.  Co.,  203  N.  Y. 

Constitution,  providing  that  "no  pri-  7;   People  ex  rel.  Third  Ave.  Ey.   Co. 

vate  or  local  bill  .           shall  embrace  v.     Public     Service    Commission,     145 

more  than  one  subject  and  that  shall  App.    Div.    318,    130   N.   Y.    Supp.  97, 

be  expressed  in  the  title."     Gubner  v.  aff'd,  203  N.  Y.  299,  96  N.  E.  1011. 

McClellan,  130  App.  Div.  716,  115  N.  5.  City  of  Troy  v.  United  Traction 

Y.  Supp.  755.  Co.,  202  N.  Y.  333. 

3.  Constitutionality.  —  The  validity  6.  People    ex   rel.    D.    &    H.    Co.    v. 

of  the  revision  made  in  1921  has  been  Stevens,  197  N.  Y.  1. 
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guage  of  the  statute,  or  should  be  necessarily  implied  there- 
from.** 

Section  45  specifies  the  general  powers  of  the  commissions 
with  reference  to  common  carriers.  They  are  to  have  "the 
general  supervision  of  aU  common  carriers,"  and  to  have  the 
power  to  examine  the  same  and  to  keep  informed  as  to  their 
general  condition  and  the  manner  in  which  their  lines  are 
managed,  "not  only  with  respect  to  the  adequacy,  security  and 
accommodation  afforded  by  their  service,  but  also  with  re- 
spect to  their  compliance  with  all  provisions  of  law,  orders  of 
the  commission,  and  charter  requirements."  But  the  "pro- 
visions of  law"  therein  referred  to  are  only  those  contained 
in  the  Public  Service  Commissions  Law.'' 

C.  Fixing  of  rates. 
1.  In  general. 

The  fixing  of  rates  may  be  said  to  be  the  most  important 
function  of  the  public  service  commission.^  The  authority  of 
the  Legislature  to  delegate  to  a  public  utility  commission  the 
power  to  fix  rates  for  public  utilities,  cannot  be  questioned  at 
this  time.^  The  fixing  of  maximum  rates  of  carriers  and  pub- 
lic service  corporations,  provided  that  such  rates  are  not  con- 
fiscatory and  in  violation  of  property  rights,  is  a  proper  exer- 
cise of  the  police  power  of  the  State  vested  in  the  Legislature, 
but  this  power  is  not  so  inherently  or  exclusively  legislative 
that  the  Legislature  may  not,  in  the  exercise  of  the  plenary 
powers  and  in  the  absence  of  any  express  limitation  by  the 
State  or  Federal  Constitution,  delegate  to  and  confer  upon 
other  branches  of  the  State  government,  by  general  laws,  the 
duty  not  only  of  executing  a  law  enacted  for  the  purpose  of 

S-a.  People   ex  rel.   N.   Y.   Rail-ways  Co.  v.  Public  Service  Commission,  218 

V.   Public  Service  Commission,  223  N.  N.  Y.  643. 
Y.  373.  9.  People  ex  rel.  E.  R.  Co.  v.  Will- 

7.  People  ex  rel.  R.  E.  Co.  v.  Will-  cox,  194  N.  Y.  383;  Matter  of  Quinby 
cox   200  N.  Y.  423.  v.  Public   Service  Commission,  223  N. 

8.  Mileage  books. — ^The  public  ser-  Y.  244;  People  ex  rel.  N.  Y.,  N.  H.  & 
vice  commission  has  jurisdiction  to  H.  R.  R.  Co.  v.  P.  S.  Comm.,  159  App. 
authorize  a  railroad  company  to  Div.  531,  145  N.  Y.  Supp.  503,  afl'd, 
charge  a  sum  exceeding  two  cents  per  215  N.  Y.  689;  People  ex  rel.  N.  Y.  C. 
mile  for  mileage  books  described  in  &  H.  E.  E.  Co.  v.  P.  S.  Comm.,  159 
section  60  of  the  Eailroad  Law.  Peo-  App.  Div.  546,  145  N.  Y.  Supp.  513; 
pie  ex.  rel.  Ulster  &  Delaware  R.   R.  aff'd,  215  N.  Y.  241. 
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regulating  rates  but  of  determining  its  application  to  par- 
ticular cases  and  the  formulating  of  rules  for  its  exercise." 

2,  Constitntioual  limitations. 

The  rate  making  power  must  be  exercised  so  that  the  rates 
shall  be  uniform,  and  shall  not  be  confiscatory,  and  shall  not 
be  offensive  to  the  interstate  commerce  provision  of  the 
Federal  Constitution."^ 

Bates  for  public  service  corporations,  fixed  by  legislative 
authority,  should  allow  a  fair  return  upon  the  reasonable 
value  of  the  property;  but  the  legislative  act  will  not  be  de- 
clared invalid  unless  the  rates  are  so  unreasonably  low  that 
their  enforcement  would  amount  to  taking  the  property  for 
public  use  without  compensation.  However,  the  court,  es- 
pecially a  court  of  equity,  will  hesitate  to  declare  a  rate  con- 
fiscatory before  it  has  been  put  into  operation.  As  to  whether 
a  rate  is  confiscatory  depends  upon  circumstances  and  no  par- 
ticular rate  can  be  established  for  all  cases.^^ 

A  gas  company  exercising  a  public  franchise  must  furnish 
gas  at  reasonable  rates,  which  rates  the  Legislature  may  regu- 
late and  the  courts  enforce  so  long  as  the  rate  fixed  admits  of 
a  reasonable  profit.  If  the  rate  is  so  low  as  to  deprive  the 
stockholders  of  their  right  to  a  reasonable  profit  a  State  court 
may  declare  the  law  unconstitutional  as  impairing  the  right 
of  contract  and  taking  property  without  due  process  of  law.'^^ 

10.  Village  of  Saratoga  Springs  v.  The  legislature  did  not  intend  that  a 
Saratoga  G.,  etc.,  Co.,  191  N.  Y.  123;  burden  should  be  lifted  from  consum- 
reversing  122  App.  Div.  203,  107  N.  Y.  ers  of  one  commodity  in  order  that  it 
Supp.  341.  might  be  cast  upon  consumers  of  the 

11.  Gas  procured  in  another  state. —  other.  In  fixing  the  price  of  electri- 
The  Public  Service  Commission  has  city,  a  company  is  not  entitled  to  re- 
the  power  to  regulate  the  rates  to  con-  coup  its  losses  upon  sales  of  gas.  For 
sumers  within  the  State  for  natural  the  same  reason,  in  fixing  the  price  of 
gas  furnished  by  a  Pennsylvania  gas  gas,  it  is  not  required  to  make  allow- 
company,  as  the  gas  is  a  local  and  not  ance  for  the  just  and  reasonable  profit 
a  national  product,  although  its  source  which  is  the  limit  of  permissible  re- 
of  supply  is  solely  in  the  State  of  turn  upon  its  sales  of  electricity. 
Pennsylvania.  Matter  of  Pennsylvania  Municipal  Gas  Co.  v.  Public  Service 
Gas  Co.,  184  App.  Div.  556,  171  N.  Y.  Commission,  225  N.  Y.  89. 

Siipp.   1028,  afi'd,  225  N.  Y.  397,  122  12.  Willcox  v.  Consolidated  Gas  Co., 

N.  E.  260.  212  U.  S.  19,  53  L.  ed.  382,  29  Sup. 

Company  engaged  in  two  services. —  Ct.  192. 

Reasonable  price   for    electricity   does  13.  Richman     v.     Consolidated     Gas 

not    mean    a    price    that    will    make  Co.,  114  App.  Div.  216,  100  N.  Y.  Supp. 

amends  for  unprofitable  sales  of  gae.  81,  aff'd,  188  N.  Y.  209,  78  N.  E.  871. 
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3.  Power  to  raise  rates. 

The  power  to  regulate  rates  involves  the  power  to  increase 
them  if  they  are  inadequate,  as  well  as  to  reduce  them  if  they 
are  excessive.^*  The  commission  has  general  authority  to 
raise  rates  if  they  are  found  to  be  inadequate.^ 

4.  Bate  fixed  by  legislature. 

The  commission  derives  its  power  from  the  Legislature, 
and  if  the  Legislature  has  by  statute  fixed  a  maximum  rate 
for  a  public  utility,  the  public  service  commission  cannot  au- 
thorize the  company  to  charge  a  greater  sum  so  long  as  such 
statute  remains  in  force.^**  But,  if  the  courts  declare  the 
statute  unconstitutional,  then  there  is  no  rate  fixed  by  statute, 
and  the  commission  may  proceed  to  fix  a  proper  rate."  And 
the  rate  making  power  may  be  broader  in  the  case  of  street 
railways  than  as  to  other  classes  of  utilities,  and  it  is  thought 
that  the  commission  may  increase  the  rate  of  a  street  railway 
to  a  sum  greater  than  the  general  statutory  limitation  of  five 
cents.^* 

5.  Effect  of  contract  or  franchise. 

Subject  to  some  exceptions,  the  commission  has  no  authority 
to  hear  and  determine  the  application  of  a  street  railway  com- 
pany for  an  increase  of  fare  over  the  sum  provided  in  a  con- 
tract between  the  city  and  the  railway.^'  If  the  municipality 
consent,  however,  the  commission  might  establish  a  higher 
rate.^"  And,  where  at  the  date  of  a  franchise  the  public  service 

'    14.  Matter  of  International  Ry.  Co.,  Compare,   People  ex  rel.   Municipal 

226  N.  Y.  474.  ^^  Co.  v.  Public  Service  Commission, 

15.  Matter  of  International  Ry.  Co.,      224  N.  Y.  158,  120  N.  E.  132. 

226   N.   Y.   474;    People   ex   rel.   New  18.  Matter  of  Quinby  v.  Public  Ser- 

York  and  North  Shore  Traction  Co.  v.  vice  Commission,  223  N.  Y.  244. 

Public  Service  Commission,  175  App.  19.  Matter  of  Quinby  v.  Public  Ser- 

Div.  869,  162  N.  Y.  Supp.  405;  Matter  vice  Comm.,  223  N.  Y.  244;   City  of 

of  Koehn  v.   Public  Service  Commis-  Niagara  Falls  v.  Public  Service  Com., 

sion,  107  Misc.  151,  176  N.  Y.  Supp.  229  N.  Y.  333;  People  ex  rel.  Brown- 

j47_  ville  v.  Public  Service  Com.,  198  App. 

16.  Bronx  Gas  &  Electric  Co.  v.  Pub-  Div.  391 ;  Westinghouse  Electric  & 
lie  Service  Commission,  190  App.  Div.  Mfg.  Co.  v.  Binghamton  Railway  Co., 
13,   180  N.   Y.   Supp.   38;    Opinion  of  255  Fed.  378. 

Public  Service  Commission,  First  Dis-  20.  Matter  of  International  Ry.  Co. 

trict,  17  State  Dep.  Bep.  258.  v.  Public  Service  Commission,  226  N. 

17  Morrell    v.     Brooklyn    Borough  Y.  474;  International  Ry.  Co.  v.  Rann, 

Gas  Co.,  231  N.  Y.  398.  104  Miae.  46,  171  N.  Y.  Supp.  193. 
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eommission  was  empowered  by  statute  to  increase  "the  maxi- 
mum rates,  fares,  or  charges  chargeable  by  any  *  *  *  street 
railroad  corporation"  when  found  to  be  inadequate  to  yield 
a  fair  return,  a  limitation  of  the  rate  of  fare  contained  in  a 
franchise  agreement  between  a  street  railroad  and  a  muni- 
cipality is  subject  to  the  exercise  of  the  power  thus  conferred.^^ 
The  power  over  the  rates  of  gas  companies  may  be  con- 
strued to  be  greater  than  over  street  railways.^^  Where  the 
Public  Service  Commissions  Law  was  in  force  at  the  time  a 
municipality  gave  its  consent  to  a  public  service  corporation 
to  maintain  and  operate  its  gas  mains  within  the  town,  the 
provisions  of  the  statute  entered  by  implication  into  the  terms 
of  such  consent,  formed  part  of  its  obligation  and  were  notice 
to  the  town  that  the  consent  was  coupled  with  the  provision 
that  the  gas  corporation  was  empowered  to  abrogate  it  as  to 
the  rates  stipulated  therein  and  was  allowed  by  law  to  put 
into  operation  a  new  schedule  of  just  and  reasonable  rates  and 
charges  to  be  made  for  service  on  thirty  days'  notice  to  the 
commission  and  publication  for  thirty  days  as  required  by 
order  of  the  commission.® 

6.  Uniformity  in  rates. 

Public  service  corporations,  common  carriers,  and  others 
engaged  in  serving  the  public  cannot  make  unreasonable  and 
unjust  discriminations  between  their  patrons.  The  rule  re- 
quires reasonable  and  impartial  charges  to  all,  but  the  excep- 
tion permits  a  reduction  when  special  facts  make  it  reason- 
able and  just.  The  rate  charged  must  not  only  be  reasonable 
but  uniform,  so  that  aU  are  treated  alike  under  like  circum- 
stances. There  can  be  no  favoritism  or  arbitrary  reduction  in 
favor  of  a  particular  customer,  and  no  undue  advantage  to 
one  person  through  undue  disadvantage  to  another,  but  dis- 
criminations founded  on  reason  and  justice  may  be  made.  The 
law  against  unreasonable  discrimination  rests  on  public  policy. 
It  is  forbidden  because  it  is  opposed  to  the  interest  of  the 
public,  which  requires  that  all  should  be  treated  alike  under 
like  circumstances.     Discriminations,  however,  in  favor  of 

21.  People  ex  rel.  City  of  New  York  See,    also,    Public    Service    Com.    v. 
V.  Nixon,  229  N.  Y.  356.  Pavilon  Nat.  Gas  Co.,  Ill  Misc.  692. 

22.  See,   People  ex  rel.   Glens  Falls  23.  Town    of    North    Hempstead    v.. 
V.  Public  Service  Com.,  225  N.  Y.  216.  Public  Service  Corp.,  231  N.  Y.  447. 
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the  public  are  not  opposed  to  public  policy,  because  they  bene- 
fit the  people  generally  by  relieving  them  of  part  of  their  bur- 
dens. In  the  absence  of  legislation  upon  the  subject  such  dis- 
criminations cannot  be  held  illegal  as  matter  of  law.^ 

7.  Befiind  of  excessive  rate. 

A  commission  has  no  authority  to  order  a  carrier  to  refund 
past  charges.^^  And  such  excessive  charges  cannot  be  recov- 
ered in  common  law  action  on  ruling  of  commission  if  paid 
without  objection  or  protest.^  A  determination  of  the  com- 
mission at  a  particular  time  that  a  rate  is  unreasonable  and 
the  fixing  of  a  reasonable  rate  is  not  a  determination  that  the 
destroyed  rate  has  been  unreasonable  throughout  its  existence 
or  for  any  certain  part  of  its  existence  or  that  its  excess  above 
the  reasonable  rate  can  be  measured  for  any  certain  time  by 
the  difference  between  the  two  rates  or  is  it  the  true  measure 
of  the  damages  sustained  by  the  exaction.^'' 

D.  Issuance  of  securities. 

One  of  the  primary  purposes  of  the  Public  Service  Commis- 
sions Law  is  to  prevent  the  overcapitalization  of  public  ser- 
vice corporations  and  to  protect  the  public  from  the  issuance 
of  securities  which  do  not  represent  actual  assets.^  The  ob- 
ject of  section  55  is  to  protect  the  public,  and  perhaps,  stock- 
holders of  corporations,  from  an  issue  of  securities  which 
represent  useless  and  unnecessary  expenditure.^^  It  was  not, 
however,  designed  to  make  the  commissioners  the  financial 
managers  of  the  corporation  or  to  empower  them  to  substitute 
their  judgment  for  that  of  the  board  of  directors  or  stock- 
holders as  to  the  wisdom  of  a  transaction.^"  It  is  the  duty  of 
the  commission  to  determine  whether  the  stock  and  bonds 
proposed  by  a  corporation  are  to  secure  moneys  to  pay  float- 

24.  N.   Y.    Telephone   Co.    v.    Siegel-      Co.,  225  N.  Y.  548. 

Cooper  Co.,  202  N.  Y.  502.  28.  People   ex   rel.   D.    &   H.    Co.  v. 

25.  Murphy  v.  New  York  Cent.  R.  Stevens,  197  N.  Y.  1;  People  ex  rel. 
K.  Co.,  170  App.  Div.  788,  156  N.  Y.  Binghamton  L.  H.  &  P.  Co.  v.  Stevens, 
Supp.  49;  aff'd,  225  N.  Y.  548;  Rock  v.  203  N.  Y.  7,  96  N.  E.  114. 

D.   &  H.   Co.,  2  P.   S.  C.   R.    (Second  29.  People  v.  N.  Y.  Central  &  H.  R. 

District),  302.  R.  R-  Co.,  138  App.  Div.  601,  123  N. 

26.  Murphy  v.  New  York  Cent.  R.  R.  Y.  Supp.  125;  aff'd,  199  N.  Y.  538. 
Co.,  225  N.  Y.  548.  30.  People   ex   rel.   D.   &   H.   Co.    v. 

27.  Murphy  v.  New  York  Cent.  R.  R.  Stevens,  197  N.  Y.  1. 
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ing  indebtedness  incurred  in  the  ordinary  running  expenses 
of  the  corporation.  Such  determination  by  the  commission 
would  not  be  substituting  the  judgment  of  the  commission  for 
the  judgment  of  the  directors  of  the  company  in  the  manage- 
ment of  its  affairs.^^  It  is  beyond  the  power  of  the  Public  Ser- 
vice Commission  to  permit  the  issue  of  improper  securities 
upon  the  condition  that  the  company  cancel  stock  of  about 
half  the  amount.  Its  discretion  cannot  override  the  discretion 
of  the  officers  of  a  company  in  the  management  of  its  affairs, 
or  the  provisions  of  the  statute  which  prescribes  the  cases  in 
which  securities  are  permitted.  Its  duty  in  the  premises  is 
to  determine  whether  a  proposed  issue  is  necessary  for  the 
proper  purposes  of  the  company,  is  authorized  by  law,  and  is 
to  be  used  in  a  proper  manner.  If  such  are  the  facts  it  can- 
not withhold  its  certificate;  otherwise  it  cannot  grant  it.^^ 

The  Public  Service  Commission  has  no  authority  to  dictate 
as  to  how  money  in  the  treasury  of  a  public  service  corpora- 
tion shall  be  disbursed.  If  a  corporation  is  actually  entitled 
to  issue  bonds  the  commission  has  no  power  to  affix  as  a  con- 
dition some  act  that  it  has  no  jurisdiction  to  compel;  but  it 
has  power  in  an  order  granting  consent  to  impose  a  condition 
based  upon  facts  which  justify  the  order  with  the  condition.^' 

Where  an  electric  light  company  makes  application  to  the 
Public  Service  Commission  for  authority  to  use  additional 
stock  and  bonds,  the  commission  has  only  power  to  determine 
whether  the  purposes  for  which  the  applicant  wishes  to  issue 
the  securities  are  within  those  enumerated  in  the  statute  and 
whether  or  not  the  additional  stock  or  any  part  thereof  are 
reasonably  necessary  for  such  purposes.^ 

Under  the  provisions  of  section  55,  it  was  held  that  a  public 
service  commission  is  not  justified  in  refusing  to  consent  to 
the  issue  of  securities  by  a  railroad  corporation  under  a  plan 
of  reorganization  after  foreclosure,  because  the  value  of  the 
mortgaged  property  and  the  amount  of  new  capital  to  be  in- 
vested is  less  than  the  amount  of  securities  that  should  be 

31.  People  ex  rel.  Binghamton  L.  H.  Lighting  Co.  v.  Straus,  178  App.  Div. 
&  P.  Co.  V.  Stevens,  203  N.  Y.  7.  840,  168  N.  Y.  Supp.  196. 

32.  People  ex  rel.  Binghamton  H.  P.  34.  People  ex  rel.  Long  Acre  El.  L. 
Co.  V.  Stevens,  203  N.  Y.  7;  reversing  Co.  v.  Pub.  Serv.  Com.,  137  App.  Div. 
143  App.  Div.  790,  128  N.  Y.  Supp.  810,  122  N.  Y.  Supp.  641;  appeal  dia- 
440.  missed,  199  N.  Y.  254. 

33.  People    ex    rel.    Kings     County 
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issued.'^  But  section  55a  was  intended  to  change  the  former 
rule  so  that  the  former  capitalization  would  not  be  the  measure 
for  new  capital.*" 

A  railroad  company  which  with  the  consent  of  its  bond- 
holders proposes  to  consolidate  with  another  railroad  com- 
pany may  legally  be  authorized,  as  an  incident  to  such  con- 
solidation, to  issue  four  per  cent,  interest  bearing  bonds  in 
order  to  replace  and  retire  outstanding  three  and  one-half  per 
cent,  bonds  which  it  had  previously  issued.  Such  an  issue  of 
refunding  bonds  bearing  a  higher  rate  of  interest  is  not  a 
violation  of  either  section  141  of  the  Railroad  Law  or  section 
55  of  the  Public  Service  Commissions  Law,  when  issued  in 
connection  with  such  consolidation.*'' 

The  commission  has  no  right  to  refuse  an  application  to 
issue  new  stock  and  bonds  by  an  electrical  corporation  be- 
cause to  do  so  would  promote  competition  which  is  not  shown 
to  be  necessary.** 

The  language  of  sections  55  and  69  of  the  Public  Service 
Commissions  Law  establishes  the  conclusion  that  the  com- 
missions are  not  empowered  to  authorize  the  issue  of  securi- 
ties upon  the  application  of  a  corporation  which  has  not  re- 
ceived the  permission  and  approval  provided  in  sections  53 
or  68  of  such  law.*' 

A  proceeding  as  to  the  issue  of  bonds  assumes  a  quasi 
judicial  aspect.*"  When  the  consent  of  the  commission  is 
asked  for  the  issue  of  new  stock  or  bonds,  it  is  charged  with 
the  duty  of  determining  whether  such  stock  or  bonds  are  to 
be  issued  for  property,  labor  done,  or  money,  and  for  the 
reasonable  requirements  of  the  company."  A  statement  of  a 
petitioner's  financial  transactions  in  a  proceeding  under  this 
section  should  be  made  in  sufficient  detail  and  with  sufficient 
classification  to  show  with  reasonable  certainty  the  exact  ques- 

35.  People  ex  rel.  T.  A.  R.  Co.  v.  P.  38.  People  ex  rel.  Long  Acre  El.  L. 
S.  Comm.,  203  N.  Y.  299,  98  N  E.  1011.  Co.  v.  Public  Service  CommisHion,  137 

36.  People  ex  rel.  Westchester  St.  E.  App.  Div.  810,  814,  122  N.  Y.  Supp. 
R.  Co.  V.  Public  Service  Commission,  641;  appeal  dismissed,  199  N.  Y.  254. 
158  App.  Div.  251,  143  N.  Y.  Supp.  39.  People  ex  rel.  New  York  Edison 
148;  modified^  201  N.  Y.  458,  104  N.  Co.  v.  Willcox,  207  N.  Y.  86. 

E.  952.  40.  People  ex  rel.  Binghamton  H.  L. 

37.  Continental     Securities     Co.     v.  &  P.  Co.  v.  Stevens,  203  N.  Y.  7. 
New  York  Central  &  Hudson  River  R.  41.  Matter  of  Watertown  Gas  Light 
R.  Co.,  168  App.  Div.  345,  153  N.  Y.  Co.,  127  App.  Div.  482,  111  N.  Y.  Supp. 
Supp.  879;  oflE'd,  217  N.  Y.  119.  486. 
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tion  to  be  determined.*^  The  commission  has  power  to  au- 
thorize such  part  of  the  issue  as  it  deems  reasonably  required 
and  to  refuse  its  consent  as  to  the  remainder.*^ 

£.  Investigations. 

Section  48  authorizes,  in  broad  terms,  investigations  to  be 
made  by  the  public  service  commission.  Section  48  and  sec- 
tion 57,  authorizing  summary  proceedings  against  common 
carriers  failing  to  do  those  things  required  by  law,  or  by 
order  of  the  commission,  etc.,  are  supplementary  to  each  other, 
and  the  commission  is  entitled  to  proceed  under  either,  or 
both  simultaneously,  as  it  may  deem  necessary."  Subdivi- 
sion 3  of  section  48  contemplates  an  order,  involving  obedience 
on  the  part  of  the  carrier,  enforceable  by  the  commission  in 
virtue  of  and  in  accordance  with  section  57.^ 

The  commission  is  not  required  by  subdivision  2  to  proceed 
with  a  formal  investigation  and  to  make  an  order  upon  a  com- 
plaint received,  but  may  exercise  its  discretion  as  to  whether 
it  will  proceed  or  not.*® 

*  r.  Franchises  and  privileged. 

Under  section  53  of  the  Public  Service  Commissions  Law, 
a  railroad,  street  railroad  or  common  carrier  must  procure 
the  permission  and  approval  of  the  commission  before  begin- 
ning the  construction  of  its  road.*'    The  permission  and  ap- 

42.  People  ex  rel.  Binghamton  L.  H.'  given.  Matter  of  Frontier  &  Western 
&  P.  Co.  V.  Stevens,  203  N.  Y.  7.  Railroad  Co.,  155  App.  Div.  57,  139  N. 

43.  People  ex  rel  Long  Acre  El.  L.      Y.  Supp.  627. 

Co.  v.  Pub.  Serv.  Com.,  137  App.  Div.  Public  use.- — A  determination  of  the 

810,  122  N.  Y.  Supp.  641;  appeal  dis-  Public  Service  Commission  in  granting 

missed,  199  N.  Y.  254.  a    certificate    of    "  public    convenience 

44.  Willcox  V.  Richmond  Light  &  R.  and  a  necessity  "  that  a  use  is  public 
R.  Co.,  142  App.  Div.  44,  128  N.  Y.  is  final,  at  least  as  against  collateral 
Supp.  266 ;  aff'd,  202  N.  Y.  515.  attack.     Although   the   terms   "  public 

45.  Murphy  v.  New  York  Central  use "  and  "  public  convenience  and  a 
Railroad  Co.,  225  N.  Y.  548.  necessity"  are  not  identical  in  mean- 

46.  J.  P.  Duffy  Co.  v.  Brooklyn  ing,  a  "  public  use "  may  not  be  a 
Heights  R.  R.  Co.,  1  P.  S.  C.  R.  (Ist  "public  convenience  and  a  necessity," 
Diet.),  326.  but  it  cannot  be  said  that  the  oper- 

47.  Notice  of  application. — Upon  an  ation  of  a  railroad  is  a  "public  con- 
application  by  a  railroad  company  for  venience  and  a  necessity  "  unless  it  is 
a  certificate  of  public  convenience,  al-  a  "public  us«."  The  question  whether 
though  no  specific  notice  to  property  a  use  is  a  public  one  is  judicial.  Stan- 
owners  is  required,  the  Commission  ley  v.  Jay  Street  Connecting  Railroad, 
has    power    to    order    that    notice    be  182  App.  Div.  399, 169  N.  Y.  Supp.  630. 
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proval  referred  to  in  this  section  are  equivalent  to  the  cer- 
tificate of  necessity  and  convenience  required  by  the  old  Rail- 
road Law.  Where  the  Public  Service  Commission  has  found 
that  a  proposed  street  surface  railroad  is  both  convenient  and 
necessary,  it  cannot  refuse  to  grant  a  certificate  to  that  effect  7 
merely  because  it  disapproves  of  the  terms  and  conditions 
prescribed  by  the  authorities  of  the  municipality  where  the 
railroad  is  to  operate.^*  But  the  commission  may  properly 
withhold  its  consent,  if  the  proposed  railroad  appears  to  be  ( 
unnecessary  because  the  territory  to  be  served  is  already 
sufficiently  served  by  an  existing  line  of  railway.*' 

The  question  of  public  necessity  and  convenience  presented 
upon  an  application  of  this  character  is  defined  by  the  statute 
and  is  not  dependent  on  the  form  of  the  petition.  The  office 
of  the  petition  is  to  present  the  jurisdictional  facts.  Upon 
an  application  by  a  steam  railroad,  the  question  of  the  con- 
venience and  necessity  is  to  be  determined  with  reference  to 
the  railroad  as  identified  in  its  articles  of  incorporation,  and 
upon  such  determination  the  commission  may  consider  any 
route  or  routes  which  do  not  vary  the  location  of  the  road  as 
identified  in  its  articles  of  incorporation,  although  such  other 
routes  are  not  specified  in  the  petition.^ 

The  Public  Service  Commission  is  not  required  to  give  a 
certificate  of  convenience  and  necessity  under  section  53,  where 
section  22  of  the  Railroad  Law  applies,  and  there  is  nothing 
in  the  provision  of  the  section  that  requires  the  commission 
to  determine  the  point  or  manner  in  which  the  intersection  of 
the  tracks  of  a  steam  railroad  and  an  electric  street  railway, 
which  cross  each  other  upon  a  public  street  of  an  incorporated 
village,  shall  be  made.^^ 

An   extension  of  corporate   existence,   procured  by  com- 
pliance with  statutory  procedure,  is  an  act  of  the  Legislature,    c.'^ 
and  not  the  exercise  of  a  franchise,  right  or  privilege  requir- 
ing the  consent  or  approval  of  the  commission.^^ 

48.  People  ex  rel.  South  Shore  Trae-  Railroad  Co.,  155  App.  Div.  57,  139  N. 
tion  Co.  V.  Willcox,  133  App.  Div.  556,  Y.  Supp.  627;  People  ex  rel.  New  York 
118N.Y.  Supp.  248;aff'dl96N.Y.  213.  Central  and  Hudson  River  R.  R.   Oo. 

49.  People  ex  rel.  Long  Acre  Blec-  v.  Public  Service  Commission,  171 
trie  Light  Co.  v.  Public  Service  Com-  App.  Div.  366,  156  N.  Y.  Supp.  1023. 
mission,  137  App.  Div.  810,  819,  122  N.  51.  Village  of  Ft.  Edward  v.  H.  V. 
Y.  Supp.  641;   appeal  dismissed,   199  Ry.  Co.,  192  N.  Y.  139. 

N.  Y.  254.  52.  Lord    v.    Equitable    Life    Assur- 

50..  Matter    of   Frontier   &   Western       ance  Society,  194  N.  Y.  212,  238. 
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The  operation  of  jitneys,  bus  lines,  and  similar  transporta- 
tion methods,  are  subject  to  the  Public  Service  Commissions 
Law,  and  must  procure  a  certificate  of  public  convenience  and 
necessity.^^ 

Gas  and  electric  companies  are  required  by  section  68  of 
the  Public  Service  Commissions  Law  to  secure  the  permission 
and  approval  of  the  commission,^*  The  provision  of  section 
68,  with  reference  to  the  approval  of  the  commission  before 
the  corporation  may  begin  construction  or  exercise  rights  and 
franchises,  merely  requires  that  before  such  certificate  of  ap- 
proval is  issued  a  certified  copy  of  the  charter  of  the  corpora- 
tion shall  be  filed  in  the  commission,  together  with  proof  that 
it  has  obtained  the  required  consent  of  the  proper  municipal 
authorities.^^  An  electric  lighting  system  in  a  village  cannot 
be  established  without  a  certificate  of  authority  granted  by 
the  commission." 

0.  Bailroad  service. 
1.  In  general. 

Various  sections  of  the  Public  Service  Commissions  Law 
authorize  the  commissions  to  regulate  matters  pertaining  to 
railroad  service.  But  the  commission  has  not  been  authorized 
to  alter  or  destroy  an  obligation  raised  by  operation  of  law 
such  as  the  duty  of  a  railroad  company  to  furnish  passenger 
service."  Although  the  statute  does  not  require  railway  com- 
panies to  file  for  approval  their  operating  schedules  or  time 
tables  and  the  jurisdiction  of  the  commission  in  the  matter 
lies  in  its  power  to  order  adequate  sendees  after  a  hearing 
upon  its  own  motion  or  upon  complaint,  nevertheless,  where 
drastic  changes  in  operating  schedules  are  under  considera- 
tion, the  practice  of  submitting  the  schedule  to  the  commis- 
sion for  its  approval  in  advance  of  the  effective  date  is  com- 
mended and  approved.^ 

53.  Transportation          Corporations  810,  820,  122  N.  Y.  Supp.  641;  appeal 

Law,  §  25.  dismissed,  199  N.  Y.  254. 

See    also,    People    ex    rel.    Aber    v.  66.  Potsdam  Electric  Light  &  Power 

Leonard,     116     Misc.     591;     Niagara  Co.  v.  Village  of  Potsdam,  49  Misc.  18, 

Gorge  R.  Co.  v.  Gaiser,  109  Misc.  38.  97  N.  Y.   Supp.   190;   aff'd,   113   App. 

64.  People  ex  rel.  Long  Acre  El.  L.  Div.  894,  98  N.  Y.  Supp.  1113. 

Co.  V.  Pub.  Serv.  Com.,  137  App.  Div.  67.  Opinion  Public  Service  Commis- 

810,  122  N.  Y.  Supp.  641;  appeal  dis-  sion.  First  District,  19  State  Dep.  Rep. 

missed,  199  N.  Y.  254.  84. 

55.  People  ex  rel.  Long  Acre  El.  Co.  68.  Opinion  Public  Service  Commis- 

T.  Public  Service  Com.,  137  App.  Div.  sion  1st.  Dist.,  13  State  Dep.  Rep.  136. 
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2.  stations. 

The  establishment  of  stations  requiring  adequate  facilities 
for  the  traveling  public  is  peculiarly  within  the  power  of  the 
Public  Service  Commission.™  An  order  directing  the  estab- 
lishment and  maintenance  of  a  station  on  a  railroad  and  leav- 
ing the  details  of  operation,  such  as  the  time  within  which 
trains  must  stop,  entirely  within  the  control  of  the  company, 
should  be  affirmed.^" 

Where  the  Public  Service  Commission  had  ordered  a  rail- 
road company  to  maintain,  at  the  intersection  of  two  streets, 
during  certain  months  of  the  year,  a  suitable  waiting  room  or 
a  suitable  waiting  ear  for  passengers,  the  failure  of  the  com- 
pany to  comply  with  the  order  is  not  justified  by  the  facts  that 
the  municipal  authorities  refused  to  permit  a  waiting  car  to 
be  stationed  in  the  street,  and  that,  the  corner  buildings  being 
otherwise  occupied,  the  most  available  room  in  the  locality 
would  require  passengers  to  walk  some  distance  and  to  cross 
railroad  tracks.  Nor  was  the  order  complied  with  when  the 
railroad  company  induced  the  keeper  of  a  restaurant  in  the 
vicinity  to  display  a  sign  which  read  "waiting  station,"  and 
to  allow  passengers  to  wait  for  cars  in  his  restaurant.*^ 

The  proprietor  of  a  parcel  room,  occupying  leased  space 
in  a  railroad  station,  is  not  subject  to  the  supervision  of  the 
commission  and  is  under  no  duty  to  reveal  its  profits  or  sub- 
mit to  a  general  inspection  of  its  books.®  And  the  commis- 
sion has  no  jurisdiction  to  control  the  sale  of  periodicals  and 
books  at  railway  news  stands.*'  The  commission  has  no  power 
to  bind  the  City  of  New  York  to  build  an  express  station  with- 
out the  express  consent  of  the  board  of  estimate,  for  the  build- 
ing of  a  station  involves  the  appropriation  and  expenditure 
of  money." 

69.  People  ex  rel.  L.  I.  R.  R.  Co.  v.  Supp.  323. 

Public  Service  Commission,   173  App.  62.  Matter  of  Public   Service  Com- 

Div.  780,  160  N.  Y.  Supp.  63.  mission,  214  N.  Y.  46. 

60.  People  ex  rel.  L.  I.  R.  R.  Co.  v.  63.  Smith  et  al.  v.  Interborough 
Public  Service  Commission,  173  App.  Rapid  Transit  Co.,  2  P.  S.  C.  R.  (Ist 
Diy.  780,  160  N.  Y.  Supp.  63.  Dist.)   441. 

61.  Matter  of  Public  Service  Com-  64.  Union  Real  Estate  Co.  v.  City  of 
mission  v.  New  York  &  Queens  County  New  York,  183  App.  Div.  417,  170  N. 
Ry.  Co.,  170  App.  Div.  580,  166  N.  Y.  Y.  Supp.  784. 
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3.  Sidings  and  switches. 

Section  27  of  the  Public  Service  Commissions  Law  contains 
provisions  for  switch  and  sidetrack  connections.  The  section 
invests  the  commission  with  broad  powers  in  relation  thereto.®^ 
The  word  "operate,"  as  used  in  the  second  subdivision  of  this 
section,  refers  not  only  to  the  switch,  but  to  the  sidetrack  as 
well.**  The  commission  has  assumed  the  power  under  this 
section  to  direct  the  establishment  of  a  private  siding  which 
does  not  connect  with  a  sidetrack  owned,  operated  and  con- 
trolled by  and  on  the  property  of  the  shipper.*^ 

The  maintenance  or  withdrawal  of  a  siding  is  initially  a 
matter  between  the  shipper  and  the  carrier,  and  the  interven- 
V    tion  of  the  Public  Service  Commission  is  unauthorized  unless 
the  parties  have  been  unable  to  agree.** 

Where  an  application  is  made  by  a  common  carrier  under 
this  section  for  permission  to  exercise  a  franchise  granted  by 
a  city  to  construct  and  operate  a  switch  track  in  one  of  the 
streets,  the  commission  is  not  called  upon  to  question  the 
propriety  of  the  action  of  the  city,  nor  should  it  deny  the 
application  merely  because  certain  abutting  property  owners 
claim  that  their  property  rights  will  be  injured.  A  railroad 
switch  track  which  accommodates  a  shipper  in  the  receipt  and 
delivery  of  goods,  is  a  public  convenience,  because  it  serves 
not  only  him  but  those  who  do  business  with  him.  Such  a 
switch  is  a  part  of  the  terminals  of  the  railroad  company.*^ 

Upon  an  application  for  sidetracking  facilities  in  connec- 
tion with  a  coal  yard,  it  is  not  necessary  that  applicant  shall 
be  able  to  show  that  the  total  volume  of  the  railroad's  coal 
carrying  business  in  the  municipality  or  district  in  which  ap- 
plicant's yard  is  situated  will  be  increased  as  the  result  of 
establishing  the  desired  facilities.  The  statutory  require- 
ment that  the  business  shall  be  "sufficient  to  justify"  the  con- 
es. Constitutionality. — A  statute  un-  mission,  2nd.  Dist.,  1  State  Dep.  Rep. 
der  which  a  domestic  railroad  company      269. 

may  be   compelled  to   continue  switch  67.  Opinion  Public  Service  Com.  2d. 

connections    which    it   voluntarily    in-      Dis.,  11  State  Dep.  Rep.  438. 
augurated,  to  a  shipper  along  its  line,  68.  Adikes  v.  Long  Island  R.  R.  Co., 

and  limited  to  its  lands,  is  constitu-       165   App.   Div.   221,   151   N".  Y.  Supp. 
tional.     People  ex  rel.  L.  I.  R.  R.  Co.      49. 

v.     Public    Service    Commission,     170  69.  Opinion  of  Public  Serv.  Oomm.. 

App.  Div.  429,  156  N.  Y.  Supp.  198.  13  State  Dep.  Rep.  346. 

6G.  Opinion     Public     Service     Com- 
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struction  of  a  sidetrack  relates  to  the  business  of  the  appli- 
cant.™ 

Where  a  railroad  company  has  been  directed  to  elevate  its 
tracks  over  streets,  shippers  desiring  to  continue  switch  con- 
nections, having  a  siding  on  their  own  property,  must  elevate 
the  same  to  the  line  of  the  railroad  property  at  their  own  ex- 
pense, and  also  obtain  any  necessary  permit  from  the  public 
authorities.  As  a  basis  for  obtaining  such  permit,  the  Public 
Service  Commission  may  entertain  an  application  to  deter- 
mine, in  advance,  whether  the  railroad  company  should  be 
required  to  make  a  switch  connection.''^ 

A  stipulation  in  an  agreement  made  in  1897,  between  a 
shipper  and  a  railroad  corporation  to  furnish  a  switch  and 
sidetrack  for  the  shipper's  convenience  which  enables  the 
railroad  company  upon  ten  days'  notice  to  discontinue  the 
connection  upon  reimbursing  the  shipper  for  a  part  of  the 
expense  of  construction,  reserves  something  of  value  to  the 
railroad  company  and  is  not  nullified  by  this  section.'^ 

4.  Crossings. 

The  commission  has  jurisdiction  to  compel  the  location  and 
erection  of  a  farm  crossing  as  provided  in  section  52  of  the 
Railroad  Law.^*  Under  sections  94  and  95  of  the  Railroad 
Law,  the  commission  has  authority  in  the  matter  of  railroad 
crossings.''*  The  Public  Service  Commission  has  full  power 
and  jurisdiction  to  do  whatever  the  former  Board  of  Railroad 
Commissioners  might  have  done  under  the  grade  crossing  pro- 
visions of  the  Railroad  Law,  even  if  the  matter  was  pending 
and  undetermined  before  the  Railroad  Commissioners  when 
the  jurisdiction  of  that  board  was  transferred  to  the  Public 
Service  Commission.''^  But  the  commission  has  no  jurisdic- 
tion to  determine  the  manner  in  which  a  railroad  track  con- 

70.  Opinion    of    Pub.    Serv.    Comm.,      Co.,  4  P.  8.  C.  R.  (2d  Dist.)  421. 

2d  Dist.,  11  State  Dep.  Rep.  438.  74.  People    v.    Delaware    &    Hudson 

71.  People  ex  rel.  L.  I.  R.  R.  Co.  v.  Co.,  228  N.  Y.  279;  Matter  of  N.  Y.  C. 
Public  Service  Commission,  170  App.  &  H.  R.  R.  R.  Co.  (Vil.  White  Plains), 
Div.  429,  156  N.  Y.  Supp.  198.  136   App.   Div.   756,   121   N.   Y.   Supp. 

72.  Aikes  v.  Long  Ifland  E.  R.  Co.,  528. 

165  App.  Div.  221,  151  JST.  Y.  Supp.  49.  75.  People    ex    rel.    Town    of    West 

73.  Opinion  Public  Service  Com-  Seneca  v.  Pub.  Serv.  Com.,  130  App. 
miasion,  2nd  District,  3  State  Dept.  Div.  335,  114  N.  Y.  Supp.  636;  appeal 
Rep.    113;    Wadsworth   v.   Erie   R.   R.  dismissed,  195  N.  Y.  562. 
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stmcted  by  the  State  pursuant  to  authority  conferred  by  the 
Legislature  shall  be  carried  across  highways.™ 

The  commission  has  no  jurisdiction  to  grant  an  order  re- 
quiring the  enlargement  of  a  culvert  upon  complaint  by 
owners  of  adjacent  lands,  where  there  is  no  claimed  violation 
of  section  21  of  the  Railroad  Law,  which  imposes  the  duty 
upon  a  raUroad  company  to  restore  and  care  for  a  water- 
course which  is  crossed  or  touched  by  its  road."  The  jurisr 
diction  of  the  commission  does  not  extend  to  an  application 
to  compel  a  railroad  company  to  enlarge  a  culvert  where  the 
grievance  of  the  complaint  does  not  relate  directly  to  the 
public  interest.''* 

5.  Hnisances. 

The  Public  Service  Commission  has  no  jurisdiction  to  enter- 
tain a  complaint  or  to  make  an  order  to  abate  a  nuisance 
affecting  the  health  and  comfort  of  a  locality  within  the  City 
of  New  York,  where  is  situated  the  terminal  freight  yard  of 
a  railroad  company.™ 

H.  Gas  and  electric  service. 

Under  section  66  of  the  Public  Service  Commissions  Law, 
the  commission  has  authority  to  make  regulations  as  to  the 
operation  of  gas  and  electrical  corporations.  General  super- 
vision of  all  gas  and  electrical  corporations  is  given  by  this 
section.*" 

An  order  of  the  commission  may  be  vacated  as  unreasonable 
if  it  is  contrary  to  some  provision  of  the  Federal  or  State 
Constitution  or  laws,  or  if  it  is  beyond  the  power  granted  to 
the  commission,  or  if  it  is  based  on  some  mistake  of  law,  or 
if  there  is  no  evidence  to  support  it,  or  if,  having  regard  to 
the  interests  of  both  the  public  and  the  carrier,  it  is  so  arbi- 
trary as  to  be  beyond  the  exercise  of  a  reasonable  discretion 
and  judgment.*^ 

76.  Matter  of  New  York  Central  ft      Co.  ▼.  Willeox,  200  N.  T.  423. 

H.  E.  R.  R.  Co.,  2  P.  S.  C.  R.    (2d.  80.  People      ex      rel.      Binghamton 

Dist.)   682.  Light,  Heat  &  Power  Co.  v.  Stevens, 

77.  Opinion  Public  Service  Com-  143  App.  Div.  789,  128  N.  Y.  Supp. 
mission,  2d  Dist.,  11  State  Dep.  Rep.  440;  reversed,  203  N.  Y.  7. 

486.  81.  People    ex    rel.    New    York    ft 

78.  Opinion  of  Public  Service  Com.,  Queens  Gas  Co.  v.  McCall,  219  N.  Y. 
Second  Dist.,  18  State  Dep.  Rep.  329.  84. 

79.  People  ex  rel.  N.  Y.,  etc.,  R.  R. 
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The  coimnission  has  power  to  require  a  gas  company  to  ex- 
i;end  its  mains  and  service  pipes  to  meet  the  reasonable  needs 
of  a  growing  commtmity  within  the  city.*^  The  commission  is 
empowered  to  order  reasonable  extensions  of  poles  and  lines, 
and  in  determining  what  is  reasonable,  three  considerations 
Are  made:  (1)  The  need  of  the  service;  (2)  the  cost  of  in- 
stalling and  maintaining  the  service  with  relation  to  the  com- 
pany's return  on  its  investment,  and  (3)  the  duty  of  the  com- 
pany under  its  franchise  to  serve  the  public  and  to  make  pro- 
vision for  the  prospective  and  probable  increase  in  popula- 
tion in  growing  districts,  with  consequent  increasing  demand 
for  service.*' 

The  commission  has  no  power  to  compel  a  public  service 
<3orporation  which  makes  and  sells  electric  current  to  furnish 
"breakdown  service"  (or  current  to  be  used  in  an  emer- 
gency) to  a  consumer  who  maintains  a  private  electrical  plant  / 
for  its  own  use  and  for  the  use  of  its  tenants  so  as  to  enable 
such  consumer  to  sell  the  ''breakdown  service"  to  other  per- 
sons in  the  vicinity  who  are  not  its  tenants,  thus  enabling  the 
consumer  to  compete  with  the  public  service  corporation,  it 
appearing  that  said  corporation  is  willing  to  furnish  break- 
down service  for  the  benefit  of  said  consumer  and  its  tenants.*^ 

Natural  gas  companies  may  be  regulated  by  the  commis- 
sion so  as  to  prevent  unfair  distribution  of  gas.^  The  duty 
of  a  company  engaged  in  the  business  of  distributing  natural 
gas  to  serve  all  equally  within  its  power  and  to  make  connec- 
tions, in  the  absence  of  any  restraining  order,  rests  upon  the 
■common  law  duty  arising  out  of  its  franchise  and  the  statu- 
tory duty  imposed  by  this  section  of  the  Public  Service  Com- 
missions Law;  the  law  does  not  require  the  impossible  and  if 
gas  cannot  be  obtained  the  company  is  excused  from  supply- 
ing it.  While  the  public  service  commission  has  the  right  to 
make  regulations  for  the  supply  of  gas,  a  restriction  or  classi- 
fication which  is  unreasonable  or  arbitrary  is  invalid  and 
may  be  attacked  collaterally.*^    The  Public  Service  Commis- 

82.  New  York  &  Queens  Gas  Co.  v.  85.  Opinion  of  Public  Service  Com- 
McCall,  245  U.  S.  345;  aff'g,  219  N.  Y.  mission,  Second  District,  17  State  Dep. 
84.  Eep.  326. 

83.  Opinion  of  Pub.  Serv.  Comm.,  Ist  86.  Park  Abbott  Eealty  Co.  v.  Iro- 
Dist.,  11  State  Dep.  Rep.  353.  quois  Natural  Gas  Co.,  102  Misc.  266, 

84.  Pfoi.le  ex  rel.  N.  Y.  Kdison  Co.  168  N.  Y.  Supp.  673;  afl'd,  174  N.  Y. 
V.  Public  Service  Com.,  191  App.  Div.  Supp.  914. 
237. 
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sion  has  no  power,  in  order  to  conserve  the  supply  of  natural 
gas,  to  make  an  order  discriminating  in  favor  of  those  who 
have  gas  connections  and  against  those  who  have  not,  but 
need  gas,  nor  has  the  gas  company  itself  the  right  to  make 
such  discrimination.  Public  service  corporations  are  pro- 
hibited by  section  65,  subdivision  3,  of  the  Public  Service  Com- 
missions Law,  from  giving  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  person  or  locality,  or  to  any  par- 
ticular description  of  service,  or  to  subject  any  one,  or  any 
particular  description  of  service,  to  undue  or  unreasonable 
prejudice  or  disadvantage.*' 

The  commission  has  no  jurisdiction  under  the  statute,  either 
express  or  implied,  to  restrict  the  amount  of  natural  gas 
which  shall  be  supplied  by  natural  gas  companies  during  a 
certain  period  of  the  year,  based  on  the  inability  of  said  com- 
panies to  supply  an  appropriate  amount  of  gas,  not  because 
of  inadequacy  of  equipment  or  imperfection  of  methods  em- 
ployed in  the  manufacture,  distribution  or  supply  of  gas,  but 
because  nature  is  not  sufficiently  liberal  in  its  supply  and  the 
wells  are  becoming  dry.^ 

I.  Telephone  companies. 

The  Public  Service  Commission  is  given  general  super- 
vision and  control  over  the  rates  and  operation  of  telephone 
companies,  and  a  subscriber  seeking  equitable  relief  from  the 
rates  established  by  a  company,  and  filed  with  the  commis^ 
sion,  must  apply  to  such  commission,  where  there  is  no 
strictly  contractual  right  which  he  can  enforce  in  the  courts.*' 

J.  Use  of  corporate  name. 

The  Public  Service  Commission  has  no  authority  to  assume 
the  powers  of  a  court  of  equity  and  to  determine  as  to  the 
respective  rights  of  various  corporations  to  the  upe  of  a  cer- 
tain corporate  name.** 

87.  Public  Service  Com.  v.  Iroquois  Co.,  170  App.  Div.  17.  1-56  X.  Y.  Supp. 
Nat.  Gas  Co.,  189  App.  Div.  545.  151. 

88.  People  ex  rel.  Pavilion  Nat.  Gas  90.  People  ex  rel.  N.  Y.  Tel.  Co.  v. 
Co.  V.  Public  Service  Com.,  188  App.  Pub.  Serv.  Com.,  157  App.  Div.  15fi, 
Div.  36.  141  N.  Y.  Supp.  1018. 

89.  Murray  v.  New  York  Telephone 
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K.  Private  rights. 

The  Public  Service  Commissions  Law  does  not  confer  upon 
the  commission  the  power  of  a  court  of  law  or  equity  to  ad- 
judicate private  rights  between  an  electrical  corporation  and 
others.^^  The  power  of  the  commission  over  gas  companies 
is  confined  to  their  operations  as  public  utilities,  and  has  no 
concern  to  the  private  controversies  which  they  may  have  with 
others.'^ 

L.  Elevators. 

An  elevator  built  by  a  real  estate  company  on  its  own  land 
in  order  to  carry  persons  who  live  on  its  land  and  lots  sold 
by  it  from  one  street  to  another,  and  which  also  carries  any 
person  who  wishes  to  ride  and  who  pays  his  fare,  is  not  a 
"railroad"  or  a  "common  carrier,"  and  the  Public  Service 
Commission  has  no  jurisdiction  over  the  real  estate  company 
or  authority  to  regulate  the  rates  of  fare  charged  by  it.^^ 

M.  Actions  and  proceedings  by  commission. 

Under  section  57,  when  the  commission  is  of  the  opinion 
that  a  carrier  is  failing  to  do  anything  required  of  it  by  law, 
or  is  doing  or  about  to  do  something  in  violation  of  law,  an 
action  or  proceeding  may  be  commenced  in  the  name  of  the 
commission  to  secure  relief  by  mandamus  or  injunction. 

The  "violation  of  law"  upon  which  the  commission  may 
act  under  section  57  is  not  restricted  to  such  offenses  as  are 
specifically  mentioned  in  the  written  law.  The  refusal  of  a 
street  surface  railroad  to  issue  and  receive  transfers  to  and 
from  other  lines  as  required  by  its  charter  ratified  by  the  au- 
thorities of  the  municipalities  in  which  it  operates  and  as  re- 
quired by  its  contract  with  the  municipality,  is  not  a  mere 
violation  of  a  covenant,  but  is  a  "violation  of  law"  as  the 
term  is  used  in  section  57  of  the  Public  Service  Commissions 
Law,  and  the  commission  may  compel  the  fulfillment  of  such 
obligation.®* 

The  commission  has  jurisdiction  of  the  receivers  of  a  street 
railway  company,  and  may  prohibit  the  discontinuance  of  a 

91.  Public  Service  Cammisaion,  2nd  Service    Commission,     171    App.    Div. 
District,  9  State  Dept.  Rep.  209.  810,  157  N.  Y.  Supp.  703. 

92.  Public  Service  Comm.,  2d  Dist.,  94.  Willcox  v.  Richmond  Light  &  R. 
10  State  Dept.  Rep.  415.  R.  Co.,  142  App.  Div.  44,  128  N.  Y. 

93.  People   ex   rel.    Kelly    v.    Public  Supp.  266;   aff'd,  202  N.  Y.  515. 
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branch  line  without  the  consent  of  the  commission.*^  An  ac- 
tion may  be  brought  by  the  Public  Service  Coimnission  to 
recover  a  penalty  for  failure  to  file  a  report  by  receivers 
operating  a  street  railway  under  appointment  by  the  Federal 
court.*° 

The  commission,  and  not  a  private  individual,  has  the  au- 
thority to  commence  an  action  to  compel  compliance  by  a 
street  railroad  carrier  with  a  franchise  obligation  to  construct 
and  operate  a  street  railroad  extension." 

AETICLE  n. 

PROCEDURE. 

A.  In  general. 

The  Public  Service  Commissions  Law  does  not  prescribe 
with  detail  the  procedure  to  be  followed  in  matters  presented 
to  the  commission.  A  set  of  rules  have  been  adopted  regulat- 
ing the  practice,  also  prescribing  forms  for  certain  papers. 
A  proceeding  before  the  Public  Service  Commission  differs 
from  an  action  at  law  in  that  the  rights  of  the  parties  to  such 
a  proceeding  are  not  necessarily  determinable  as  of  the  date 
when  the  application  is  filed.^' 

In  order  to  establish  the  validity  of  an  order  of  the  commis- 
sion it  must  appear  that  it  was  adopted  by  the  commission, 
or  at  least  by  a  majority  and  at  a  stated  meeting,  or  at  a  meet- 
ing properly  called  and  of  which  all  the  commissioners  has 
been  notified  and  had  an  opportunity  to  be  present.'*  The  de- 
cision of  a  commissioner  is  to  be  deemed  the  decision  of  the 
entire  commission  when  approved  and  confirmed  by  it.^ 

In  a  proceeding  against  a  railroad  as  lessee  of  another  rail- 
road, for  the  purpose  of  compelling  it  to  reduce  the  fare 
charged  on  said  road,  the  lessor  is  not  a  necessary  party; 
although  under  the  lease  it  is  entitled  to  receive  from  the 
lessee  a  certain  dividend  upon  its  capital  stock.^ 

95.  Matter  of  Cayuga  Haightfl  Line  H.  &  P.  Co.  v.  Stevens,  143  App.  Div. 

of    the    Ithaca    Street    Railway    Com-  789,    128   N.   Y.  Supp.   440;    reversed, 

pany,  3  P.  S.  C.  P.  (2d  Dist)  442.  203  N.  Y.  7. 

98.  People   v.   Joline,   65  Miao.   394,  99.  People  v.  Wheatridge,   144  App. 

121  N.  Y.  Supp.  857.  Div.  486,   490,   129  N.  Y.  Supp.  295; 

97.  Matter  of  New  York  and  Queens  aff'd,  204  N.  Y.  646. 

County  Ry.    Co.,   5   P.   S.   C.   R.    (Ist  1.  People  ex  rel.  So.  Shore  T.  Co.  v. 

Dist.),  334,  3  State  Dept.  Rep.  21.  Willcox,  196  N.  Y.  212. 

98.  People    ex    rel.    Binghamton    L.,  2.  People  ex  rel.  D.  &  H.  Co.  v.  Pub. 
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The  power  of  the  Public  Service  Commission  to  make  an 
order  is  not  dependent  upon  the  receipt  of  a  complaint  or 
petition  therefor  from  a  person  or  corporation,  but  by  express 
statutory  authority  the  commission  is  given  power  to  make 
such  an  order  upon  its  own  motion,  and  any  person  interested 
may,  after  an  order  has  been  made,  apply  for  a  rehearing  in 
respect  to  any  matters  determined  therein,  and  the  commission 
shall  grant  and  hold  such  rehearing  if  in  its  judgment  suffi- 
cient reason  therefor  be  made  to  appear.* 

B.  Hearings. 

Rates  may  be  fixed  by  the  commission  only  after  a  hearing.* 
The  commission  in  fixing  rates  chargeable  by  public  service 
corporations  cannot  base  its  order  on  facts  dehors  the  record 
concerning  which  such  person  or  corporation  has  no  knowledge 
until  after  the  order  has  been  made.^ 

The  commission  is  empowered  to  subpoena  witnesses  and 
take  testimony,  and  its  inspectors  or  agents  can  be  required 
to  appear  and  verify  any  reports  made  by  them,  or  if  such 
reports  can  be  received  in  the  first  instance  without  verifica- 
tion, the  inspectors  or  agents  can  be  compelled  to  attend  at 
the  instance  of  either  party  and  be  examined  as  to  the  truth 
of  the  statements  in  their  reports  and  their  knowledge  of  the 
facts  therein  contained.' 

While  the  commission  may  not  be  bound  by  technical  rules 
of  evidence,  still  it  is  plainly  intended  that  the  proceeding  as 
to  the  issue  of  bonds  should  assume  a  gitasi- judicial  aspect.'' 

C.  Burden  of  proof. 

Except  where  the  rule  has  been  changed  by  statute,  the  bur- 
den is  upon  one  complaining  that  a  proposed  increase  in  rate 

Serv.  Com.,  140  App.  Div.  839,  125  N.  Com.,  192  App.  Div.  837. 

Y.  Supp.  1000.  6-  People  ex  rel.  Binghamton  H.,  L. 

3.  City  of  Troy  v.  United  Trac.  Co.,  &  P.  Co.  v.  Stevens,  203  N.  Y.  7;  re- 
202  N.  Y.  333;  affg,  137  App.  Div.  versing  143  App.  Div.  789,  128  N.  Y. 
935,  122  N.  Y.  Supp.  1124.  Supp.  440. 

4.  Public  Service  Commission  v.  7.  People  ex  rel.  Binghamton  H.,  L. 
Kings  County  Lighting  Company,  105  &  P.  Co.  v.  Stevens,  203  N.  Y.  7;  re- 
Misc.  665,  173  N.  Y.  Supp.  789.  versing  143  App.  Div.  789,  128  N.  Y. 

5.  People  ex  rel.  Judge  v.  Pub.  Serv.  Supp.  440. 
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is  excessive,  to  prove  his  case,*    But  various  provisions  have 
placed  the  burden  on  the  company  of  justifying  its  action.' 

0.  Stay  of  order. 

Under  subdivision  2  of  section  23,  an  order  of  the  conunis- 
sion  is  not  to  be  stayed  or  suspended  by  the  Supreme  Court, 
except  upon  notice  and  after  a  hearing.  This  subdivision  was 
apparently  intended  to  prevent  the  issuance  of  an  ex  parte 
order  of  the  court  to  stay  the  proceedings  of  the  Public  Service 
Commission,  and  to  allow  the  granting  of  such  an  order  only 
upon  notice  and  a  hearing.  There  is  nothing  to  indicate  that 
injunctive  relief  may  be  granted  otherwise  than  in  an  action 
as  provided  in  sections  877  and  878  of  the  Civil  Practice  Act." 

E.  Service  of  order. 

Section  23  provides  for  the  service  of  orders  of  the  com- 
mission. This  section  affects  two  separate  classes,  one,  a 
person  affected  by  the  order,  two,  a  corporation  affected  by 
the  order.  The  notice  required  under  this  section  is  actual 
notice,  i.e.,  service  of  a  certified  copy  of  the  order.  A  person 
contemplated  by  this  section  as  one  affected  by  the  order  is  a 
person  against  whom  the  order  is  made  and  whose  conduct  is 
to  be  controlled  thereby,  such  as  persons  owning,  leasing  or 
operating  railroads,  street  railroads,  gas  or  electric  plants, 
heat  and  power  plants  or  telephone  lines  over  whom  super- 
vision and  power  is  granted  to  the  commission  by  the  lan- 
guage of  section  5  of  the  statute.^^ 

F.  Enforcement  of  orders  of  commission. 
1.  Summary  proceedings. 

Section  57  of  the  Public  Service  Commissions  Law  author- 
izes summary  proceedings  against  common  carriers  to  compel 
obedience  to  an  order  of  the  commission.^    And  section  74 

8.  People  ex  rel.  N.  Y.,  N.  H.  &  H.  9.  Opinion    Pub.    Serv.    Oonun.,    14 

R.   E.   Co.  V.   P.   S.   Comm.,   159  App.  State  Dep.  Rep.  117. 

Div.  531,  145  N.  Y.  Supp.  503;  aff'd,  10.  People  ex  rel.  Brooklyn  City  E. 

215  N.  Y.  689,  109  N.  E.  1089;  People  R.   Co.  v.  Public  Service  Comm.,   110 

ex   rel.    New   York   Telephone    Co.    v.  Misc.  509,  181  N.  Y.  Supp.  790. 

Public    Service    Commission,    169  App.  11.  People   v.   Dempsey,    224   N.   Y. 

Div.  448,  154  N.  Y.  Supp.  1093;  Op  in-  140. 

ion  Public  Service  Commission,  Second  12.  Public    Service     Commission    v. 

District,  9  State  Dept.  Rep.  118,  195.  New  York  &  Queens  Gas  Co.,  103  Misc. 
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authorizes  similar  proceedings  against  gas  and  electrical  cor- 
porations." 

An  injunction  and  mandamus  may  be  granted  under  section 
57,  restraining  the  purchaser  of  a  street  raUroad  from  violat- 
ing its  contract,  and  compelling  it  to  carry  passengers  in  com- 
pliance with  the  franchise." 

An  order  of  mandamus  will  not  issue,  where  obedience  is 
impossible,  since  courts  will  not  command  a  defendant,  under 
pain  of  punishment  for  contempt,  to  do  what  it  cannot.  Where, 


703,  170  N.  Y.  Supp.  1009;  Public  Ser- 
vice Commission  v.  International  Rail- 
way Co.,  106  MiBC.  364,  174  N.  Y. 
Supp.  708. 

A  private  person,  who  complains  of 
no  injury  which  is  not  common  to  the 
whole  community,  will  not  be  granted 
a  writ  of  mandamus  compelling  a 
street  railway  to  exercise  its  franchise 
and  rebuild  part  of  its  line  which  has 
been  abandoned.  Where,  moreover,  an 
application  for  the  same  relief  has 
been  made  to  the  Public  Service  Com- 
mission, and  denied,  the  courts  will 
not  entertain  the  proceeding  even  if 
they  have  the  power.  People  ex  rel. 
Karl  &  Espenlaub  v.  United  Traction 
Co.,  145  App.  Div.  645,  130  N.  Y.  Supp. 
477. 

Maintenance  of  station. — A  man- 
damus requiring  a  railroad  company 
to  maintain  a  station  pursuant  to  the 
order  of  the  Public  Service  Commis- 
sion should  not  be  amended  to  require, 
in  the  alternative,  the  maintenance  of 
a  "  waiting  car,"  where  the  stationing 
of  such  vehicle  in  the  public  highway 
would  create  a  public  nuisance.  A 
peremptory  order  of  mandamus  should 
command  that  which  is  in  conformity 
with  a  legal  obligation  imposed;  but 
it  may  vary  the  details  of  the  manner 
of  doing  that  act.  Matter  of  Public 
Service  Commission  v.  New  York.  & 
Queens  Ry.  Co.,  170  App.  Div.  580,  156 
N.  Y.  Supp.  323. 

13.  Schedules.  —  Obedience  to  an 
order  directing  a  gas  company  to  file  a 
schedule  of  its  rates  and  the  forms  of 

20 


its  contracts,  may  be  enforced  by  an 
application  under  section  74.  Public 
Service  Commission  v.  Kings  County 
Lighting  Co.,  105  Misc.  665,  173  N.  Y. 
Supp.  789. 

Connections. — Where  the  Commis- 
sion has  made  an  order  directing  a 
natural  gas  company  to  connect  or 
cause,  or  permit  to  be  connected  its 
mains  in  certain  streets  in  the  city  of 
Buffalo,  with  buildings  fronting 
thereon,  on  application  under  section 
74,  for  a  mandamus  to  compel  obedi- 
ence to  such  order  based  on  the  theory 
that  the  company  has  failed  or  neg- 
lected to  make  gas  connection  on 
proper  demand  by  the  owners  of  said 
buildings,  will  be  granted,  though  the 
answer  of  the  company  alleges  that  it 
has  not  now  and  will  not  have  suffi- 
cient gas  to  supply  the  customers  al- 
ready on  its  lines.  Public  Service 
Commission  v.  Iroquois  Natural  Gas 
Co.,  108  Misc.  696,  178  N.  Y.  Supp.  24. 

Injunction.  —  The  Public  Service 
Commission  has  jurisdiction,  under 
section  74  to  bring  a  proceeding  to  re- 
strain a  corporation  organized  under 
the  Manufacturing  Corporation  Act  of 
1848,  from  using  the  streets  and  high- 
ways of  a  town  for  the  transmission 
and  distribution  of  electrical  current 
for  hire,  to  persons,  other  than  ten- 
ants, off  its  own  premises.  Public  Ser- 
vice Commission  v.  Rogers  Co.,  184 
App.  Div.  705,  172  N.  Y.  Supp.  498. 

14.  Public  Service  Commission  v. 
Westchester  Street  K.  R.  Co.,  206  N. 
Y.  209. 
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therefore,  upon  application  for  a  mandamus,  the  answer  al- 
leges inabOity  of  defendant  to  comply,  the  issue  thereby  raised 
should  be  tried,  and  it  is  error  to  grant  a  motion  for  judgment 
on  the  pleadings.^^ 

Although  mandamus  may  be  an  appropriate  process  for  the 
purpose  of  having  violations,  or  threatened  violations,  of  any- 
thing required  by  a  common  carrier  by  law  or  by  order  of  the 
commissions  stopped  and  prevented,  where  the  only  failures 
of  the  carrier  to  obey  the  order  of  the  commission  were  at 
specified  hours  on  two  days  named,  each  about  two  months  be- 
fore the  proceeding  was  commenced,  the  court  is  not  as  matter 
of  law  required  to  grant  the  writ.^^ 

Mandamus  will  not  lie  to  compel  construction  and  oi)eration 
of  railroad  where  defendant's  rights  so  to  do  are  doubtful." 

2.  Penalty. 

Section  56  imposes  a  penalty  upon  a  common  carrier  which 
has  failed  to  comply  with  an  order  of  the  commission.  The 
section  is  highly  penal,  and  in  an  action  to  recover  the  penalty 
the  plaintiff  must  show  that  the  commission  did  in  fact  make 
an  order  which  the  defendant  disobeyed."  Section  24  pro- 
vides for  actions  to  recover  penalties  and  forfeitures,  and  au- 
thorizes the  remission  of  a  penalty  pending  a  suit  in  good 
faith  to  set  aside  an  order.  It,  therefore,  affords  relief  from 
the  possibility  of  a  penalty  under  section  56,  becoming  so 
enormous  as  to  eoiripel  obedience  even  to  a  corSiscatory  order." 

A  railroad  having  issued  certificates  in  the  nature  of  stock, 
bonds,  etc.,  without  the  permission  of  the  comroission,  is  liable 
for  the  penalty  prescribed  by  this  section.^ 

3.  Criminal  prosecntion. 

Under  subdivision  2  of  section  56,  an  officer  or  agent  of  a 
common  carrier,  who  fails  to  comply  with  an  order  of  the 
commission,  or  procures,  aids  or  abets  any  such  common  car- 
is.  Public     Service    Commission    v.  18.  People  t.  Whitridge,  No.  1,  144 
International  Ry.  Co.,  224  N.  Y.  631.       App.  Div.  486,   129  N.  Y.  Supp.  295; 

16.  Matter   of   Public   Service   Com-      afl'd,  204  N.  Y.  646. 

mission  v.  Interborough  Rapid  Transit  IS.  Brooklyn    Heights  R.   R.    Co.  v. 

Co.,  219  N.  Y.  355.  Straus,  245  Fed.  132. 

17.  Public  Service  Co.  v.  Richmond  20.  People  v.  New  York  Central  & 
L.  &  R.  Co.,  108  Misc.  724,  163  N.  Y.  H.  R.  R.  R.  Co.,  138  App.  Div.  601,  123 
Supp.  64.  N.  Y.  Supp.  125;  aff'd,  199  N.  Y.  528. 
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rier  in  its  failure  to  comply  with  an  order,  is  guilty  of  a  mis- 
demeanor. But  the  statute  contemplates  a  personal  and  in- 
dividual act  of  the  officer  or  agent,  and  not  the  mere  failure 
of  the  company  itself,  unless  such  failure  is  shown  to  be  due 
to  the  neglect  or  fault  of  the  officer  or  agent.'^ 

The  violation  of  an  order  of  the  conomission  constitutes  a 
misdemeanor  under  the  provisions  of  the  statute,  irrespective 
of  the  intent  or  knowledge  of  the  violator.^^  But,  if  the  order 
in  question  was  not  served  upon  the  defendant,  it  is  essential 
for  the  people  to  establish  the  order  of  the  commission,  that 
the  corporation  had  adopted  measures  to  compel  observance 
of  the  terms  of  the  order  by  defendant,  or  that  the  defendant 
had  actual  knowledge  of  the  order  as  finally  agreed  upon  and 
with  such  knowledge  exercised  a  choice  to  violate  the  same. 
The  defendant  cannot  be  held  guilty  of  a  violation  of  an  order, 
the  definite  terms  of  which  were  unknown  to  him,  even  if  he 
did  some  act  which  was  prohibited  by  the  order.^ 

G.  Rehearing. 

Section  22  authorizes  the  commission  to  grant  and  hold  a 
rehearing  as  to  any  matter  determined  by  its  order,  if  in  its 
judgment  sufficient  reason  therefor  appears.^    The  purpose 

21.  Brooklyn  Heights  R.  K.  Co.  v.  sion  to  modify  and  abrogate  orders 
Straus,  245  Fed.  132.  informally. — It    was    the   intention    of 

22.  People  v.  Dempsey,  180  App.  the  Legislature  that  an  order  of  the 
Div.  765,  167  N.  Y.  Supp.  810;  aff'd,  Public  Service  Commission  should  be 
224  N.  y.  140.  without    force    or   legal    effect    unless 

The  purpose  of  this  section  is  to  pre-  formally  adopted  and  promulgated, 
vent  intentional,  deliberate  and  avoid-  and  such  an  order  can  only  be  legally 
able  disobedience,  and  it  will  not  be  modified  by  a  formal  order  of  the 
extended  to  cases  of  failure  to  obey  Commission,  especially  where  the  orig- 
which  are  involuntary  and  unavoid-  inal  ord^r  so  provides.  Hence,  in  a 
able.  It  is  punitive  and  very  highly  criminal  proceeding  for  a  violation  of 
penal,  and  in  order  to  collect  a  pen-  sueh  order  instituted  and  prosecuted 
aliy  or  penalties  under  it  the  plaintiff  by  indictment,  evidence  that  it  was 
must  establish  clearly  that  the  defend-  customary  for  the  Commission  to 
ant  has  committed  sm  offense;  that  modify  and  abrogate  its  orders  infor- 
the  commission  did  in  fact  make  an  mally,  by  failure  to  enforce  their  pro- 
order  wMch  the  defendant  disobeyed.  visions,  is  incompetent  and  immaterial. 
People  v.  Wheatridge,  144  App.  Div.  People  v.  Dempsey,  180  App.  Div.  765, 
486,  129  N.  Y.  Supp.  295;  aff'd,  204  N.  167  N.  Y.  Supp.  810;  aff'd,  224  N.  Y. 
y.  646.  140. 

23.  People  v.   Dempsey,   224   N.    Y.  24.  City  of  Troy  v.  United  Traction 

140.  Co.,  202  N.  y.  333,  341. 

Evidence  as  to  custom  of  Commis- 
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of  this  section  was  to  make  the  commission  the  tribunal  for 
the  subsequent  review  or  reconsideration  of  orders  once  made. 
It  was  framed  to  make  improbable  and  unnecessary  the 
scrutiny  of  commission  orders  through  certiorari  or  any  re- 
view by  any  outside  body,  judicial  or  otherwise.^^  The  section 
places  the  matter  of  a  rehearing  wholly  within  the  discretion 
of  the  commission.^"  A  lessor  of  a  railroad,  if  aggrieved  by 
a  determination  of  the  commission  against  the  lessee,  to  which 
it  was  not  a  party,  should  apply  for  a  rehearing.^'  A  rehear- 
ing will  not  be  granted  for  the  presentation  of  new  matter, 
without  sufficient  reason  being  presented  why  such  matter  was 
not  brought  to  the  attention  of  the  commission  on  the  first 
hearing.^' 

It  is  thought  that  it  was  not  intended  by  section  22  to  confer 
upon  the  commission  the  power  to  order  a  rehearing  upon  its 
own  motion ;  but  under  that  section  a  rehearing  in  respect  to 
any  matter  theretofore  determined  by  the  commission  may 
only  be  granted  on  application  by  any  party  interested.^ 

An  order  of  the  commission  can  only  be  legally  modified 
by  a  formal  order  of  the  fcommission,  especially  where  the 
original  order  so  provides." 

H.  Effect  of  mTiiiicipal  ordinance  contrary  to  decision. 

The  Public  Service  Commission  was  established,  among 
other  things,  for  the  purpose  of  promoting  uniformity  and 
consistency  in  authoritative  directions  to  be  given  to  public 
service  corporations,  and  to  constitute  a  tribunal  trained  to 
consider  and  determine  controversies  and  problems  relating 
to  such  corporations,  and  to  direct  and  supervise  their  rela- 
tions to  and  dealings  with  the  public  as  their  patrons.  Hence, 
when  a  decision  has  been  made  by  it  in  a  matter  properly  be- 
fore it  and  within  its  jurisdiction,  a  city  whose  charter  does 
not  confer  power  and  authority  to  take  action  with  reference 

25.  Opinion  of  Public  Service  Com-  Steel  Company  v.  Syracuse,  Lake 
mission,  First  District,  16  State  Dep.  Shore  and  Northern  Railroad  Com- 
Eep.  77.  pany,  3  P.  S.  C.  R.   (2d  Dist)  424. 

26.  People  ex  rel.  New  York  &  29.  City  of  New  York  v.  Public  Ser- 
Queens  Gas  Co.  v.  Straus,  182  App.  vice  Commission,  104  Misc.  306,  310, 
Div.  666,  169  N.  Y.  Supp.  953.  171  N.  Y.  Supp.  830. 

27.  People  ex  rel.  D.  &  H.  Co.  v.  30.  People  v.  Dempsey,  180  App. 
Public  Service  Commission,  140  App.  Div.  765,  167  N.  Y.  Supp.  810;  atPA, 
Div.  839,  125  N.  Y.  Supp.  1000.  224  N.  Y.  140,  120  N.  E.  145. 

28.  Matter  of  Employees  of  Halcomb 
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to  the  subject-matter  involved,  inconsistent  with  the  provi- 
sions of  the  Public  Service  Conunissions  Law  has  no  power 
to  pass  an  ordinance  nullifying  such  decision.^^  A  city  has 
no  authority  or  power  to  pass  an  ordinance  inconsistent  with 
an  order  duly  made  by  the  Public  Se3rvice  Commission  relat- 
ing to  the  frequency  with  which  ears  should  be  run  and  main- 
tained in  said  city.*^ 

ARTICLE  ni. 
REVIEW  OF  ACTION  OF  COMMISSION. 

A.  Certiorari. 

Hearings  and  determinations  of  Public  Service  Commis- 
sions are  deemed  judicial  or  quasi-judicial  proceedings  and 
are  subject  to  review  by  the  writ  of  certiorari.^  The  Supreme 
Court  has  jurisdiction  or  power  to  review  by  certiorari  an 
order  of  the  commission  directing  the  receivers  of  a  street 
railway  company  and  an  intersecting  company  to  put  into 
effect  a  system  of  transfers  between  their  lines,  as  such  action 
is  judicial  or  ^Mosi- judicial,  even  although  it  prescribes  a  rule 
of  conduct  for  the  future.** 

The  certiorari  proceedings  are  governed  by  Article  78  of 
the  Civil  Practice  Act.  Section  1286  thereof  limits  the  remedy 
of  certiorari  when  there  is  a  statutory  right  to  a  rehearing, 
and  hence  the  petitioner  for  an  order  of  certiorari  should 
apply  for  a  rehearing  before  he  resorts  to  the  remedy  by 
certiorari.  But  an  order  of  a  Public  Service  Commission 
denying  an  application  for  a  rehearing  cannot  be  reviewed  by 
a  writ  of  certiorari  if  it  does  not  appear  that  the  Commission 

31.  City  of  Troy  v.  United  Tractirai  eonneeting  independent  street  railroad 
Co.,  202  N.  Y.  333.  corporations    and    apportioning    such 

32.  City  of  Troy  v.  United  Traction  fare  betewen  them  is  quasi-judicial  in 
Co.,  134  App.  Div.  756,  119  N.  Y.  Supp.  its  nature,  and  reviewable  by  the  com- 
474.  mon-law  writ  of  certiorari.    People  ex 

S3.  People  ex  rel.  C.  P.,  etc.,  E.  R.  rel.  Joline  v.  Willcox,  129  App.  Div. 

Co.  V.  Willcox,  194  N.  Y.  383;  Matter  267,   113  N.  Y.   Supp.   861;   afPd,   194 

of   Buffalo   Frontier   Terminal   R.   E.  N.  Y.  383. 

Co.,  131  App.  Div.  503,  115  N.  Y.  Supp.  Stay  of  proceedings  pending  the  cer- 

483;   People  ex  rel.  Brooklyn  Heights  tiorari.     See  People  ex  rel.  Brooklyn 

R.  E.  Co.  V.  Public  Service  Comm.,  157  R.    Co.    v.    Public  Service  Com.,  110 

App.  Div.  698,  142  N.  Y.  Supp.  942.  Misc.  609,  181  N.  Y.  Supp.  790. 

Joint  fare. — A  determination  of  the  34.  People  ex  rel.  Central  Park,  etc., 

Public    Service   Commission   establish-  R.  R.  Co.  v.  Willcox,  194  N.  Y.  383. 
ing  a  joint  fare  for  passengers  on  two 
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has  abused  its  discretion/"  And  an  order  of  the  Public  Ser- 
vice Commission  overruling  a  demurrer  to  a  complaint  is  not 
reviewable  by  certiorari.^" 

A  determination  that  public  convenience  and  a  necessity  re- 
quire the  construction  of  a  railroad,  is  not  effective  to  confer 
any  corporate  right  upon  the  applicant  until  the  certificate 
embodying  the  decision  is  filed  in  the  office  of  the  Secretary 
of  State,  and  it  is  only  then  that  the  Statute  of  Limitations 
begins  to  run  as  to  the  right  to  review  the  determination,*' 

Where  a  certiorari  is  taken  from  such  an  order  and  the 
Public  Service  Commission  in  its  return  of  the  proceedings, 
upon  which  its  determination  was  based,  includes  not  only 
the  evidence  and  proceedings  had  at  the  hearings  upon  which 
the  order  purported  to  be  made,  but  also  ex  parte  evidence 
taken  by  the  commission  upon  a  general  investigation  and 
examination  of  the  condition  and  management  of  a  certain 
class  of  corporations  within  its  jurisdiction,  the  petitioner  is 
not  entitled  to  an  order  striking  out  such  evidence.  Under 
the  practice,  great  liberality  is  allowed  in  making  a  return  to 
an  order  of  certiorari  and  the  relevancy  of  the  matters  re- 
turned, and  the  right  of  the  court  below  to  base  its  judgment 
thereon  should  be  reserved  for  determination  upon  the  hear- 
ing to  be  had  before  the  Appellate  Division  which  has  power 
to  disregard  evidence  if  it  is  deemed  not  properly  before  the 
court.^* 

Where  the  allegations  of  a  petition  for  a  certiorari  to  re- 
view an  order  of  the  Public  Service  Commission  directing  the 
petitioners  to  provide  additional  cars  for  public  use  on  their 
several  railroads  are  not  supported  by  any  allegations  of  fact, 
and  taken  as  a  whole  amount  to  nothing  more  than  a  sworn 
statement  that  the  commission  was  wrong  in  making  the  order 
sought  to  be  reviewed,  and  it  appears  that  the  petitioners 
have  had  an  opportunity  to  supplement  the  bare  allegations 
of  their  petitions  by  replying  affidavits  and  have  failed  to  do 
so,  and  an  examination  of  all  of  the  papers  fails  to  disclose  a 

35.  People  ex  rel.  N.  Y.  &  Queens  R.  R.  Co.  v.  Pub.  Serv.  Com.,  195  N. 
Gas  Co.  V.  Straua,  182  App.  Div.  666,  Y.  157;  aff'g,  122  App.  Div.  293,  106 
169  N.  Y.  Supp,  953.  N.  Y.  Supp.  968. 

36.  People  ex  rel.  Pennsylvania  Gas  38.  People  ex  rel.  Joline  v.  Willcox, 
Co.  V.  Public  Servioe  Comm.,  181  App.  198  N.  Y.  433;  reversing  134  App.  Div. 
Div.  147,  188  N.  Y.  Supp.  59.  563,  119  N.  Y.  Supp.  641. 

37.  People  ex  rel.  N.  Y.  C.  &  H.  K. 
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single  fact  from  which  it  can  be  judicially  determined  that 
the  order  of  the  commission  is  even  prima  facie  unreasonable, 
unwarranted  or  unlawful,  the  court  cannot  determine  that 
there  is  reasonable  ground  to  believe  that  error  has  been 
committed,  and  motions  to  vacate  the  orders  will  be  granted.^' 

B.  Action  of  Appellate  Bivision. 

Although  the  Appellate  Division  has  authority  to  review 
the  action  of  a  Public  Service  Commission  on  questions  of 
law,  it  will  not  determine  whether  or  not  the  commissioners 
arrived  at  the  best  solution  of  the  questions  before  them.** 
The  Appellate  Division  does  not  have  the  power  on  a  writ  of 
certiorari  to  determine  that  an  order  of  the  Public  Service 
Commission  is  unreasonable  in  the  sense  that  it  is  an  unwise 
or  inexpedient  order,  but  only  that  it  is  unreasonable  if  it  is 
an  unlawful,  arbitrary  or  capricious  exercise  of  power.  The 
Appellate  Division  has  no  power  to  substitute  its  own  judg- 
ment of  what  is  reasonable  in  place  of  the  determination  of 
the  Public  Service  Commission,  and  it  can  only  annul  the  order 
of  the  commission  for  the  violation  of  some  rule  of  law.*^ 

In  reviewing  a  finding  of  fact  by  the  Public  Service  Com- 
mission, the  court  can  only  set  it  aside  when  there  is  such  a 
preponderance  of  proof  against  the  existence  of  the  fact 
found  that  the  verdict  of  a  jury  aifirming  the  existence  thereof 
would  be  set  aside  by  the  court  as  against  the  weight  of  evi- 
dence.^ 

On  certiorari  to  review  a  decision  of  the  Eailroad  Commis- 
sioners granting  a  certificate  of  public  convenience  and  neces- 
sity for  the  building  of  a  railroad,  the  question  for  determina- 
tion is  whether  there  was  sufficient  evidence  to  sustain  the 
decision.*' 

Where  the  commission  denies  an  application  for  the  issu- 

39.  People  ex  rel,  B.  H.  R.  R.  Co.  v.  42.  People  ex  rel.  N.  Y.  Edison  Co. 
Public  Service  Comm.,  101  Misc.  10,  v.  Willcox,  151  App.  IHv.  832,  136  N. 
166  N.  Y.  Supp.  825.  Y-    Supp.     1031 ;     reversed    on    other 

40.  Matter  of  New  York  Central  grounds,  207  N.  Y.  86;  see  also,  People 
Railroad  Co.,  177  App.  Div.  444,  164  ex  rel.  Hansen  v.  Waldo,  163  App.  Div. 
N.  Y.  Supp.  310.  665,  148  N.  Y.  Supp.  985. 

41.  People  ex  rel.  New  York  &  43.  People  ex  rel.  D.  &  H.  Co.  v.  Bd. 
Queens  Gas  Co.  v.  McCall,  219  N.  Y.  of  R.  R.  Com'rs.,  126  App.  Div.  492, 
84;  reversing,  171  App.  Div.  580,  157  110  N.  Y.  Supp.  862. 

N.  Y.  Supp.  707. 
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anee  of  securities  in  toto,  and  it  is  evident  that  some  part  of 
the  proposed  issue  should  have  heen  granted,  the  application 
will  be  referred  back  for  further  consideration  and  action.'" 
Where  the  finding  of  a  commission  as  to  value  of  property 
of  a  railway  company  has  been  disapproved  and  its  order 
annulled  and  set  aside  by  the  Appellate  Division  the  proceed- 
ing should  be  remitted  to  the  commission  for  further  action, 
and  either  party  to  the  proceeding  be  allowed  to  present  fur- 
ther testimony  relating  to  the  question  of  value.^ 

C.  Appeal  to  Court  of  Appeals. 

The  Public  Service  Commission  is  entitled  to  prosecute  an 
appeal  from  an  order  of  the  Appellate  Division  which  an- 
nulled its  determination  denying  an  application  by  a  railroad 
company  for  permission  to  construct  and  operate  an  exten- 
sion of  its  road.*'  Where,  on  a  denial  of  an  application  made 
to  the  Public  Service  Commission,  the  applicant  obtained  a 
certiorari,  which  was  sustained  by  the  Appellate  Division  by 
an  order  directing  that  the  determination  of  the  commission 
be  annulled  and  the  subject-matter,  of  the  application  be  re- 
ferred back  to  such  commission  "for  consideration  and  action 
within  the  limits  of  its  authority,"  it  was  held  that  the  order 
of  the  Appellate  Division  was  a  final  order,  and  hence,  not 
appealable  to  the  Court  of  Appeals,*' 

AETICIE  IV. 
PRECEDENTS. 

A.  Complaint  against  railroad  alleging  unreasonable  rates. 

To  the  Public  Service  Commission: 

Gentlemen. — The  Business  Men's  Association  of  Ticonderoga,  N.  Y., 
has  instructed  me  to  file  charges  with  you  against  The  Delaware  & 
Hudson  Company  in  the  matter  of  the  transportation  of  passengers 
from  this  village  to  Fort  Ticonderoga  over  the  Ticonderoga  railroad, 
so-called,  and  I  herewith  file  the  same  as  follows: 

The  Delaware  &  Hudson  Company  charges  the  sum  of  twenty-five 
(25)  cents  for  a  single  passage  over  said  branch  road,  which  is  less 

44.  People  ex  rel.  Long  Acre  El.  L.      N.  Y.  456. 

Co.  V.  Pub.  Serv.  Com.,  137  App.  Div.  46.  People  ex  rel.  South  Shore  T.  Co. 

810,  122  N.  Y.  Supp.  641;  appeal  dig-  v.  Willcox,  196  N.  Y.  212. 

missed,  199  N.  Y.  254.  47.  People  ex  rel.  Long  Acre  E.  L. 

45.  People  ex  rel.  Westchester  St.  E.  &  P.  Co.  v.  Pub.  Serv.  Com.,  199  N.  Y. 
R.   Co.  V.   Public  Serrice  Comm.,   210  254. 
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than  three  miles  in  length  and  is  operated  in  connection  with  the 
main  line  of  The  Delaware  &  Hudson  Company.  Such  charge  is  un- 
reasonable, unfair  and  unjust  and  is  an  imposition  upon  the  public 
and  a  damage  to  our  village. 

Said  Delaware  &  Hudson  Company  refuses  to  accept  mileage  in 
any  amount  over  said  branch  and  refuses  to  carry  passengers  for  a 
less  sum  than  twenty-five  ,(25)  cents  in  cash. 

Said  company  does  not  grant  to  the  traveling  public  sufScient  time 
to  purchase  tickets  over  said  branch  from  Fort  Tieonderoga  to  the 
village  at  its  ticket  office  at  Fort  Tieonderoga  but  exacts  the  sum  of 
thirty-five  (35)  cents  on  the  train,  delivering  a  rebate  check  for  ten 
(10)  cents  which  the  passenger  must,  if  he  desires  to  receive  back  the 
ten  (10)  cents,  take  the  trouble  and  time  to  cash  at  the  village  station 
or  elsewhere. 

This  association  believes  that  such  rates  are  unreasonable  and  un- 
lawful and  we  respectfully  ask  that  you  proceed  to  investigate  the 
matter  and  give  us  and  the  traveling  public  such  relief  as  may  be 
just  and  proper.  Respectfully  submitted, 

September  25,  1908.  JOSEPH  T.  WEED, 

Secretary. 

B.  Complaint  against  street  railroad  for  charging  unlawful  rate. 

To  the  Public  Service  Commission: 

Gentlemen. — The  undersigned,  Francis  P.  Lithgow,  for  complaint 
against  the  Cohoes  Railway  Company  respectfully  shows: 

1.  That  the  said  Cohoes  Railway  Company  is  a  domestic  corporar 
tion  operating  an  electric  railway  in  and  between  the  cities  of  Al- 
bany and  Rensselaer,  in  the  coiinties  of  Albany  and  Rensselaer,  N.  Y. 

2.  That  by  chapter  358  of  the  Laws  of  1905  it  is  provided  that  no 
company,  corporation  or  person  owning  or  operating  an  electric  rail- 
road in  or  between  the  cities  of  Albany  and  Rensselaer,  in  the  coun- 
ties of  Albany  and  Rensselaer,  N.  Y.,  or  in  either  of  said  cities,  shall 
charge  any  passenger  more  than  five  cents  for  one  continuous  ride  in 
or  between  said  cities  of  Albany  and  Rensselaer. 

3.  That  this  complainant  is  a  patron  of  the  said  railway  company, 
patronizing  its  ears  to  and  from  the  said  city  of  Rensselaer  and  said 
city  of  Albany;  that  each  time  that  this  complainant  has  been  a 
passenger  on  the  said  cars  of  the  said  company,  to  and  from  the  said 
cities,  the  said  company  has  charged  this  complainant  six  (6)  cents 
instead  of  five  (5)  cents  as  in  said  act  provided. 

4.  That  this  complainant  is  informed  and  verily  believes  that  the 
said  company  is  not  complying  and  has  never  complied  with  the  pro- 
vision in  said  act,  in  that  it  is  charging  and  has  charged  each  and 
every  passenger  in  its  cars  for  passage  to  and  from  the  said  city  of 
Rensselaer  and  the  said  city  of  Albany  six  (6)  cents  instead  of  five 
(5)  cents. 

5.  That  the  residence  of  this  complainant  is  436  East  street,  Rensse- 
laer, N.  Y. 

Wherefore,  your  complainant  prays  that  your  honorable  body  take 
such  actions  and  proceedings  in  the  premises,  to  the  end  that  an  order 
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may  be  granted  and  entered,  directing  the  said  Cohoes  Railway  Com- 
pany to  charge  the  rate  of  fare  as  in  said  act  provided,  for  passage 
in  its  cars  to  and  from  the  said  city  of  Rensselaer  and  the  city  of 
Albany.  (Signed)    FRANCIS  P.  LITHGOW. 

Dated,  Rensselaer,  N.  Y.,  December  8,  1908. 

C.  Complaint  against  railroad  for  inadequate  train  service. 

PUBLIC  SERVICE  COMMISSION. 


Michael  F.  Joy  et  al.. 

Complainants, 
vs. 
Dexawabe  &  Hudson  Compaxy, 

Respondent. 


The  undersigned  complainants  for  cause  of  complaint  against  the 
respondent,  the  Delaware  &  Hudson  Company,  aU^e  as  follows: 

1.  That  they  are  frequent  patrons  of  the  Delaware  &  Hudson  Com- 
pany, and  as  such  are  from  time  to  time  passengers  on  trains  operated 
on  the  Saratoga  division  of  said  company's  railroad  which  operates 
between  Albany  and  Whitehall,  N.  Y. 

2.  That  the  respondent,  the  Delaware  &  Hudson  Company,  is  a 
common  carrier  for  hire  within  the  contemplation  of  the  Public  Ser- 
vice Commissions  Law,  and  as  such  common  carrier  is  within  the 
jurisdiction  of  the  Public  Service  Commission  for  the  second  district. 

3.  That  for  a  long  period  of  time  prior  to  October  2,  1910,  the  said 
respondent,  the  Delaware  &  Hudson  Company,  operated  daily  eight 
passenger  trains  from  Whitehall  to  Albany  on  said  Saratoga  division, 
being  Nos.  12,  14,  16,  2,  6,  10,  20  and  8,  respectively,  of  which  trains 
Nos.  12,  14,  16,  2  and  6  stopped  at  Fort  Ann  as  follows:  No.  12 
at  7 :08  a.  m..  No.  14  at  8 :38  a.  m..  No.  16  at  11 :42  a  m.,  No.  6  at 
4:33  p.  m.  That  on  or  about  October  2,  1910,  said  respondent  com- 
pany discontinued  the  stopping  of  train  at  2:20  p.  m. ;  that  on  No- 
vember 20,  1910,  the  said  Delaware  &  Hudson  Company  further 
changed  its  schedule  for  the  running  time  of  trains  on  said  Saratoga 
division  and  as  a  result  train  No.  6  which  formerly  stopped  at  Fort 
Ann  at  4 :30  p.  m.  now  reaches  said  station  at  9  p.  m.  That  by  reason 
of  the  present  schedule  under  which  the  respondent  company  operates 
its  south  bound  trains  on  its  Saratoga  division,  the  residents  of  Fort 
Ann  are  without  mail  service  from  the  north  from  11 :42  a.  m.  to  9 
p.  m.,  whereas  under  the  schedule  as  it  previously  existed  before  Oc- 
tober 2d  as  above  set  forth,  train  No.  2  which  formerly  stopped  at 
Fort  Ann  at  2 :20  p.  m.  carried  mail  for  that  place. 

4.  That  by  reason  of  the  facts  above  set  forth,  the  complainants 
are  annoyed  and  inconvenienced  and  are  handicapped  in  their  busi- 
ness transactions. 
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Wheuepoee,  the  complainants  pray  that  an  order  be  entered  by 
this  Commission  requiring  and  directing  the  respondent,  the  Dela- 
ware &  Hndson  Company,  to  re-establish  its  schedule  which  was  in 
effect  June,  .1910,  or  for  such  other  and  further  relief  as  to  the  Com- 
mission may  seem  just  and  proper. 

MICHAEL  F.  JOY  ET  AL. 

Dated,  December  5,  1910. 

D.  Complaint  against  a  railroad  for  insufioient  station. 
PUBLIC  SERVICE  COMMISSION. 


In  the  Matter  op  the  Application 
OF  THE  City  op  Corning  to  Com- 
pel the  Erie  Railroad  Company 
TO  Construct  a  New  Station  at 
Corning,  N.  Y. 


The  petition  of  the  city  of  Coming  by  Frederick  A.  Ellison,  its 
mayor,  respectfully  represents  upon  information  and  belief: 

1.  That  the  city  of  Corning  is  a  municipal  corporation  created  un- 
der the  laws  of  the  State  of  New  York  and  located  in  and  forming 
a  part  of  the  county  of  Steuben  in  said  State. 

2.  That  the  Erie  Railroad  Company  is  a  domestic  railroad  corpora- 
_  tion,  organized  and  created  by  and  under  the  laws  of  the  State  of 
'  New  York  and  operating  a  steam  surface  railroad  through  said  State 

and  particularly  through  the  said  city  of  Coming. 

3.  That  the  said  Erie  Railroad  Company  has  for  many  years  owned 
and  operated  through  said  city  its  tracks  and  railroad  and  that  it  has 
maintained  during  said  time  a  station  in  said  city;  that  its  tracks 
extend  through  Erie  avenue,  one  of  the  principal  business  and  resi- 
dential streets  of  said  city,  and  that  the  said  station  is  located  near 
the  center  of  said  city  and  one  Market  street,  the  principal  business 
street  of  said  city,  and  at  the  intersection  of  the  said  Erie  avenue  and 
Pine  street. 

4.  That  the  said  city  of  Coming  is  a  city  of  the  third  class,  having 
a  population  of  about  13,000,  and  that  the  traffic  of  said  railroad  in 
said  city  is  extensive  and  undoubtedly  profitable  to  the  said  company. 

5.  That  the  said  station  now  maintained  has  been  constructed  for 
many  years.  It  is  a  low,  stone  building  of  unsightly  appearance  and 
apparently  in  an  unhealthful  and  unsanitary  condition ;  that  it  is  not 
a  suitable  or  proper  structure  for  the  purpose  of  such  railroad  station. 

6.  That  for  several  years  last  past  repeated  efforts  have  been  made 
on  the  part  of  the  business  men  and  other  citizens  of  the  city  of  Corn- 
ing to  induce  or  compel  the  said  railroad  company  to  construct  and 
maintain  in  said  city  a  suitable,  proper  and  convenient  station,  but 
that  the  said  railroad  company  has  neglected  and  stiU  neglects  to 
maintain  a  suitable,  proper  or  convenient  station  and  that  the  said 
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Station  now  maintained  therein  by  said  railroad  is  not  suitable,  proper 
or  convenient. 

7.  That  at  various  times  within  the  past  few  years  the  said  railroad 
company  has  represented  that  it  had  perfected  plans  for  the  building 
of  a  new  station  in  said  city  and  has  promised  to  push  forward  the 
same  to  completion  as  rapidly  as  possible  and  at  various  times  there 
have  been  published  in  the  newspapers  statements  to  the  effect  that 
the  said  railroad  company  had  completed  such  plans  and  specifica- 
tions and  that  the  said  new  station  would  be  immediately  constructed, 
but  that  the  said  railroad  company  has  wholly  failed  and  neglected 
to  construct  such  new  station  and  has  within  the  past  year  made 
some  alterations  and  changes  in  the  present  station,  plainly  indicat- 
ing that  it  either  never  intended  to  construct  said  new  station  or  that 
it  has  abandoned  its  intentions  so  to  do. 

Wherefore,  the  petitioner  respectfully  requests  that  such  proceed- 
ings be  had  and  taken  that  the  said  Erie  Eailroad  Company  shall  be 
compelled  to  build  and  maintain  in  said  city  a  suitable,  proper  and 
convenient  railroad  station  and  that  the  petitioner  have  such  other 
and  further  relief  as  shall  be  just  and  proper. 

Dated,  March  22,  1911.  CITY  OF  CORNING, 

By  P.  A.  Ellison,  Its  Mayor. 
CorNTT  OF  Albany,) 

City  of  Albany,     P*-' 

Frederick  A.  Ellison,  being  duly  sworn,  says:  I  am  the  mayor  of 
the  city  of  Corning;  that  the  foregoing  petition  subscribed  by  me  is 
true  to  my  own  knowledge  except  as  to  the  statements  and  matters 
therein  stated  to  be  alleged  npon  information  and  belief  and  that  as 
to  those  matters  I  believe  it  to  be  true. 

F.  A  ELLISON. 
Sworn  to  before  me  this  22d 

day  of  March,  1911. 
[L.  s.]     L.  F.  BROWN, 

Notary  Public. 

To  the  Public  Service  Commission  of  the  State  of  New  York,  Second 
District: 
Tou  wiU  please  take  notice  that  I,  as  city  attorney  of  the  city  of 
Coming,  do  hereby  appear  hereia  as  attorney  for  the  petitioner,  the 
city  of  Corning,  and  request  that  notice  of  all  proceedings  and  copies 
of  all  papers  be  served  upon  me  at  my  office,  below  given. 

JAMES  0.  SEBRING, 
City  Attorney,  Howell  Block,   Corning,  N.  Y. 
Dated,  March  22,  1911. 
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£;  Complaint  against  a  telephone  company  alleging  unreasonable  rates, 
PUBLIC  SERVICE  COMMISSION. 


In  the  Matter  of  the  CompiiAint  of 
THE  Albany  Chamber  of  Com- 
merce OF  THE  City  of  Albany, 
N.  Y. 

vs. 

The  New  York  Telephone  Com- 
pany. 


The  complainant  above  named  for  a  complaint  herein  against  the 
above-named  New  York  Telephone  Company  alleges  on  information 
and  belief  and  shows  to  the  Commission : 

1.  The  complainant  is  a  membership  corporation  duly  organized 
tinder  the  laws  of  the  State  of  New  York,  and  having  its  office  at  No. 
95  State  street  in  the  city  of  Albany,  N.  Y. 

2.  That  the  New  York  Telephone  Company  is  a  corporation  operat- 
ing through  its  Hudson  division  telephones  in  the  city  of  Albany, 
N.  Y.,  its  division  general  offices  being  at  No.  74  Chapel  street  in  the 
said  city. 

3.  That  the  rates  for  telephone  service  charged  by  said  New  York 
Telephone  Company,  per  year,  are  unfair,  unreasonable  and  excessive 
and  greatly  in  excess  of  the  rates  charged  in  other  cities  of  similar 
size  to  Albany  in  the  State  of  New  York,  as  will  more  fully  appear 
by  Schedule  "A"  hereto  attached  and  made  a  part  of  this  complaint. 

Wherefore,  the  complainant  prays  your  Honorable  Commission 
that  it  forthwith  investigate  the  allegations  and  matters  set  forth  in 
this  complaint,  and  as  to  the  cause  of  the  same,  and  under  the  au- 
thority conferred  upon  your  honorable  Commission,  examine  said 
New  York  Telephone  Company,  and  that  after  such  investigation  and 
examination  the  Commission  within  the  limits  prescribed  by  law  fix 
the  maximum  and  reasonable  prices  which  shall  be  charged  for  tele- 
phone service  by  said  New  York  Telephone  Company  in  the  city  of 
Albany,  N.  Y.,  and  that  your  Honorable  Commission  afford  such 
other  relief  as  may  be  lawful,  necessary  and  proper  in  the  premises. 
ALBANY  CHAMBER  OP  COMMERCE, 
By  Edward  N.  McKinney,  President. 

Dated,  Albany,  October  19,  1911. 
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P.  Petition  against   express  company  for  free  delivery  and  piok-np 

service. 

PUBLIC  SERVICE  COMMISSION. 


In  the  Matter  of  the  Complaint  of 
John  S.  Fridge  et  al..  Residents 
OP  South  Glens  Palls, 
vs. 

National  Express  Company  as  to 
Delivery  and  CoijLection  of  Ex- 
press. 


The  petition  of  John  S.  Fridge,  Alton  D.  Hartman,  Elmer  E. 
Ormsby,  John  C.  Malan  and  Charles  J.  Crannell,  respectfully  shows : 

1.  That  your  petitioners  are  residents  of  the  village  of  South  Glens 
Falls,  Saratoga  county,  N.  Y.,  and  are  also  the  trustees  of  said  village. 

2.  That  the  National  Express  Company  is  a  corporation  engaged 
in  the  collection,  transmission  and  delivery  of  express  matter  in  the 
State  of  New  York  generally,  and  in  the  city  of  Glens  Palls  generally, 
and  in  the  village  of  South  Glens  Palls  in  part,  and  in  part  only. 

3.  That  the  city  of  Glens  Falls  and  the  village  of  South  Glens  Palls 
are  adjoining  municipalities,  separated  only  by  the  Hudson  river 
which  is  bridged  at  that  point;  that  the  National  Express  Company 
operates  in  the  city  of  Glens  Falls  and  has  a  regular  office  therein, 
and  collects  in  the  city  of  Glens  Palls  express  matter  for  shipment 
therefrom,  and  receives  express  at  Glens  Palls  and  delivers  it  therein, 
and  makes  said  collections  and  deliveries  by  vehicles  in  the  usual  man- 
ner, and  is  the  onlv  express  companv  operating  in  said  city  or  in 
South  Glens  Palls. 

4.  That  said  National  Express  Company  has  no  office  in  South 
Glens  Palls  but  the  residents  of  said  village  are  served  at  the  office  of 
said  express  company  in  the  city  of  Glens  Palls;  that  no  collection  or 
delivery  of  express  matter  is  made  in  South  Glens  Palls  except  that 
said  company  makes  delivery  of  express  matter  to  and  collection  of 
express  matter  from  the  International  Paper  Company  and  also  at  the 
residence  of  the  superintendent  of  said  paper  company,  both  in  South 
Glens  Palls,  as  a  part  of  its  vehicle  system  aforesaid. 

5.  That  said  village  of  South  Glens  Palls  has  a  population  of  2,243, 
thirty  stores  and  other  places  of  business,  and  that  the  business  por- 
tion of  South  Glens  Palls  is  upon  the  same  street  as  the  office  of  the 
International  Paper  Company  and  that  said  office  is  in  the  business 
part  of  South  Glens  Palls. 

6.  That  the  approximate  number  of  express  packages  received  by 
said  company  addressed  to  residents  of  South  Glens  PaUs  is  on  the 
average  from  160  to  190  per  month. 

7.  That  annexed  hereto  is  a  map  of  the  city  of  Glens  Palls  and  vil- 
lage of  South  Glens  Palls;  that  the  office  of  the  National  Express 
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Company  is  designated  thereon  by  the  letter  X;  that  said  Interna- 
tional Paper  Company's  ofBce  is  designated  on  the  map  by  the  red 
number  74,  while  the  residence  of  the  superintendent  of  said  com- 
pany is  designated  by  the  red  number  87. 

8.  That  your  petitioners  have  petitioned  said  express  company  to 
render  a  free  delivery  service  to  aU  residents  of  South  Glens  Falls 
but  said  company  has  neglected  and  refused  so  to  do. 

9.  That  public  necessity  and  convenience  require  that  said  express 
company  make  deliveries  of  express  matter  to  and  collections  from  all 
parts  of  said  village. 

Wherefore,  your  petitioners  pray  that  an  order  may  be  made  re- 
quiring said  National  Express  Company  to  render  a  free  delivery 
and  collection  service  of  express  matter  to  the  residents  of  the  village 
of  South  Glens  Falls. 

Dated,  November  25,  1910. 

JOHN  S.  FRIDGE.  President, 
E.  E.  ORMSBY,  Trustee, 
CHAS.  J.  CRANNELL,  Trustee, 
A.  D.  HARTMAN,  Trustee, 
JOHN  MALAN,  Trustee. 
FREDERICK  M.  BBCKWITH, 

Appearing  for  Petitioners, 

Office  and  Post  Office  Address^  Glens  FaUs,  N.  Y. 

Q.  Petition  for  authority  to  issue  securities. 


In  the  Matter  of  the  Petition  of 
THE  Fulton  County  Gas  &  Elec- 
tric Company  Under  Section  69  of 
THE  Public  Service  Commissions 
Law,  for  Athority  to  Issue  $99,- 
000  Par  Value  of  Its  6%  Three- 
Year  Gold  Notes. 


To  Public  Service  Commission: 

The  petition  of  the  Fulton  County  Gas  &  Electric  Company  re- 
spectfully shows  that : 

1.  Your  petitioner  is  a  corporation  organized  under  article  6,  chap- 
ter 40  of  the  General  Laws  of  the  State  of  New  York  (chapter  566, 
Laws  of  1890,  as  subsequently  amended),  entitled  "The  Transporta- 
tion Corporations  Law;"  the  date  of  its  incorporation  was  May  9, 
1900,  and  the  terms  of  its  corporate  existence  is  fifty  years;  its  post 
office  address  is  No.  18  Bast  Fulton  street,  Gloversville,  N.  Y. 

2.  Your  petitioner  has  entered  into  a  certain  agreement  dated  June 
3,  1910,  with  the  Mohawk  Hydro-Electric  Company,  Ephratah,  N.  Y., 
to  purdiase  from  said  company  power  to  supply  electric  current  for 
lighting  and  power  in  the  cities  of  Johnstown  and  Gloversville  and 
the  towns  of  Johnstown,  Mayfield  and  Broadalbin,  Fulton  county. 
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N.  Y.,  and  the  vicinity  thereof,  as  the  conduct  of  its  business  may 
require;  and  to  construct  and  maintain  a  transmission  line  from  the 
power  station  of  the  said  company,  in  Ephratah,  to  the  station  of 
your  petitioner  at  Gloversville.  Copy  of  agreement  is  hereto  at- 
tached, marked  "Exhibit  A." 

3.  Your  petitioner  proposes,  with  the  consent  of  your  Honorable 
Commission,  to  make  and  issue  its  three-year-old,  6  per  cent,  gold 
notes  for  an  aggregate  principal  sum  of  ninety-nine  thousand  dollars 
($99,000),  dated  March  1,  1910,  interest  payable  on  September  1st 
and  March  1st  in  each  year,  both  principal  and  interest  to  be  pay- 
able in  gold  coin  of  the  United  States  of  America,  said  notes  to  be 
redeemable  at  the  option  of  your  petitioner,  on  September  1,  1910, 
or  thereafter,  on  any  interest  date,  at  their  par  value,  without  previ- 
ous notice  to  the  holders  thereof;  said  notes  to  be  known  as 
"Series  B." 

4.  The  proceeds  of  the  sale  of  ninety-nine  thousand  dollars 
($99,000)  par  value  of  the  said  6  per  cent,  three-year  gold  notes  are 
to  be  used  to  provide  for  the  construction  of  a  transmission  line  from 
the  power  station  of  the  power  company,  in  Ephratah,  to  the  station 
of  your  petitioner,  in  Gloversville ;  for  the  procurement  of  the  neces- 
sary rights  of  way  therefor ;  and  for  the  cost  of  building  a  substation 
adjacent  to  the  present  steam  plant  at  Gloversville  and  installing 
therein  the  necessary  apparatus  for  the  utilization  of  the  water  power 
to  be  purchased  by  your  petitioner  from  the  power  company,  all  as 
fully  set  forth  in  schedule  incorporated  in  the  aiSdavit  of  J.  E.  Hodg- 
son, attached  hereto  and  marked  "Exhibit  B." 

5.  Your  petitioner  desires  the  consent  of  your  Honorable  Commis- 
sion to  the  assignment,  without  cost  to  your  petitioner,  by  the  Mo- 
hawk Hydro-Electric  Company  to  your  petitioner,  of  a  certain  fran- 
chise or  consent,  dated  May  18,  1910,  given  by  the  municipal  authori- 
ties of  the  town  of  Ephratah  to  Ihe  said  Mohawk  Hydro-Electric  Com- 
pany, its  successors  and  assigns,  to  erect  and  maintain  poles  and  wires 
along  the  public  highways  of  said  town  for  conducting  and  distribut- 
ing electricity  therein,  a  copy  of  said  franchise  or  consent  being  at- 
tached to  this  petition  and  marked  "Exhibit  G." 

6.  The  company's  existing  facilities  and  services  are  fully  set  forth 
in  the  annual  report  of  the  company  to  the  Public  Service  Commis- 
sion, for  the  year  ended  December  31,  1909,  which  is  on  file,  to  which 
reference  is  hereby  made,  and  the  same  made  a  part  of  this  petition. 

7.  Accompanying  this  petition  are  the  following  exhibits: 

(1)  Printed  copy  of  agreement  dated  June  3,  1910,  between 
the  Mohawk  Hydro-Electric  Company  and  Fulton  County  Gas 
&  Electric  Company,  marked  "Exhibit  A"  (page  6  of  this  ap- 
plication). 

(2)  An  affidavit  of  J.  E.  Hodgson,  setting  forth  the  estimated 
cost  of  the  proposed  construction,  in  reasonable  detail,  marked 
"Exhibit  B"  (page  27  of  this  application). 

(3)  Map  showing  the  route  of  the  steel  tower  line  and  wooden 
pole  line  from  power  house  at  Ephratah  to  substation  at  Glovers- 
ville, marked  "Exhibit  C"  (page  33  of  this  application). 
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(4)  List  of  properties  crossed  and  cost  of  pole  and  crossing 
right  steel  tower  transmission  line  from  Ephratah  to  Glovers- 
ville,  marked  "Exhibit  D"  (page  35  of  this  application). 

(5)  Sketch  showing  proposed  transmission  line  towers  from 
Ephratah  to  Gloversville  and  map  of  tower  line  showing  location 
of  towers,  marked  "Exhibit  E"  (page  36  of  this  application). 

(6)  Sketch  of  proposed  Gloversville  substation  and  wiring  dia- 
gram, marked  "Exhibit  F"  (page  39  of  this  application). 

(7)  Copy  of  ordinance  or  consent  granted  to  the  Mohawk 
Hydro-Electric  Company  of  the  town  board  of  the  town  of 
Ephratah,  county  of  Fulton,  dated  May  18,  1910,  giving  said 
company  permission  to  erect  and  msdntain  poles  and  wires  along 
the  public  highways  of  said  town  for  conducting  and  distribut- 
ing electricity  therein,  marked  "Exhibit  G"  (page  42  of  this 
application). 

(8)  An  affidavit  of  Lewis  Lillie,  showing  the  amount  which 
probably  can  be  realized  from  the  sale  or  disposal  of  the  said 
notes,  and  the  reason  for  the  opinion  of  the  affiant,  marked  ' '  Ex- 
hibit H"  (page  47  of  this  application). 

(9)  An  affidavit  made  by  four  of  the  directors  of  your  peti- 
tioner, showing  that  it  is  the  intention  of  your  petitioner  in  good 
faith  to  use  the  proceeds  of  the  notes  proposed  to  be  issued,  for 
the  purposes  set  forth  in  the  petition,  marked  "I"  (page  48  of 
this  application). 

(10)  An  affidavit  of  G.  W.  Curran,  setting  forth  the  financial 
condition  of  your  petitioner,  marked  "Exhibit  J"  (page  49  of 
this  application). 

Wherefore,  your  petitioner  respectfully  prays  that  your  Honor- 
able Commission  grant  an  order  authorizing  the  assignment  by  the 
Mohawk  Hydro-Electric  Company  to  your  petitioner,  without  cost, 
of  franchise,  dated,  May  18,  1910,  as  set  forth  in  the  petition;  and 
the  issuing  by  your  petitioner  of  $99,000  of  its  six  (6)  per  cent. 
three-year  gold  notes.  Series  "B,"  of  the  denomination  of  one  thou- 
sand dollars  ($1,000)  each,  or  any  multiple  thereof,  for  the  purposes 
and  uses  above  set  forth ;  and  stating  that  in  the  opinion  of  the  Com- 
mission the  use  of  the  capital  to  be  secured  by  the  issue  of  such  notes 
is  reasonably  required  for  the  purposes  of  the  corporation,  as  required 
by  section  69  of  the  Public  Service  Commissions  Law. 

By  order  of  the  board. 

Gloversville,  June  3,  1910. 

FULTON  COUNTY  GAS  &  ELECTRIC  COMPANY, 

W.  F.  DouTHiRT,  Secretary. 

STATE   OF  PENNSYLVANIA,) 

County  of  Philadelphia.      ) 

W.  F.  Douthirt,  being  duly  sworn,  says  that  he  is  the  secretary  of 

the  Fulton  County  Gas  &  Electric  Company,  the  petitioner  herein 

named;  that  he  has  read  the  foregoing  petition,  subscribed  by  him, 

and  knows  the  contents  thereof,  and  that  the  same  is  true,  to  the 
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knowledge  of  deponent,  except  as  to  such,  matters  therein  stated  to  be 
alleged,  on  infoi-mation  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true.  (Signed)    W.  F.  DOUTHIRT. 

Sworn  to  before  me,  this  3d 
day  of  June,  1910. 

(Signed)     F.  H.  MacMORRIS,  Notary  Public. 

H.  Petition  for  rehearing. 
PUBLIC  SERVICE  COMMISSION. 


Francis  P.  Lithgow 
vs. 
CoHOEs  RadliWay  Company,  RELATrVE 
TO  Passenger  Fare  Between  the 
Cities  of  Albany  and  Rensselaer. 


To  the  Public  Service  Commission  of  the  State  of  New  York: 

Cohoes  Railway  Company,  the  respondent  in  the  above-entitled  mat- 
ter, hereby  petitions  your  honorable  body  for  a  reheaHng  in  said  mat- 
ter and  bases  its  petition  upon  the  following  grounds : 

1.  It  alleges  error  in  the  decision  and  order  of  the  said  Commis- 
sion made  in  the  above-entitled  matter,  November  22,  1910,  in  and, 
by  which  said  respondent  is  directed  to  obey  and  conform  to  the  pro- 
visions of  chapter  358  of  the  Laws  of  1905,  entitled  "An  act  for  the 
regulation  of  fares  of  electric  railroads  in  and  between  the  cities  of 
Rensselaer  and  Albany,  New  York,  and  to  provide  for  the  issue  of 
transfer  tickets  thereon,"  including  the  prohibition  in  said  act  against 
the  exaction  of  more  than  five  (5)  cents  per  passenger  as  total  com- 
pensation for  the  transportation  of  passengers  in  each  direction  be- 
tween the  city  of  Rensselaer  and  the  city  of  Albany,  and  without  any 
additional  charge  whatsoever  for  any  part  of  the  service  embraced 
in  such  transportation  or  described  in  said  act. 

Such  decision  and  order  are  erroneous  in  that  on  the  facts  before 
the  said  Commission  the  said  respondent,  Cohoes  Railway  Company, 
was  and  is  in  the  enjoyment  of  a  contract  right  to  charge  a  six-cent 
fare  for  each  passenger  transported  by  it  between  the  cities  of  Rensse- 
laer and  Albany,  of  which  it  cannot  be  deprived  by  the  said  act  of  the 
Legislature  or  by  the  decision  and  order  of  this  Commission. 

2.  It  alleges  error  in  the  said  decision  and  order  of  the  Conmiission 
in  that  on  the  facts  before  the  Commission  the  respondent  was  and  is 
acting  as  the  agent  of  the  Albany  and  Greenbush  Bridge  Company, 
in  collecting  from  the  passengers  carried  on  respondent's  cars  over 
the  bridge  of  said  bridge  company  a  one-cent  bridge  toll  and  that 
it  only  collected  for  itself  a  five-cent  fare  for  each  passenger  carried 
in  its  ears  acrof5s  the  said  bridge,  and  on  the  facts  before  the  Com- 
mission the  respondent  was  and  is  conforming  to  the  provisions  of 
the  said  chapter  358  of  the  Laws  of  1905. 
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3.  Such  decision  and  order  is  confiscatory  of  the  respondent's  prop- 
erty and  property  rights  in  that  it  will  reduce  the  receipts  of  the 
respondent  below  its  operating  expenses.  There  is  upward  of  one 
hundred  and  twenty  thousand  dollars  ($120,000)  invested  in  the  rail- 
road propei'ty,  operated  by  the  respondent  in  the  city  of  Rensselaer, 
exclusive  of  the  respondent's  equipment,  and  its  capital  stock  is  one 
hundred  and  twenty  thousand  dollars  ($120,000),  on  which  no  divi- 
dend has  been  paid,  except  in  1909  and  1910,  when  a  lour  (4)  per 
cent,  dividend  was  paid  thereon,  and  which  could  not  have  been  paid 
except  by  the  collection  of  six  (6)  cents  per  passenger  transported  by 
it  between  the  cities  of  Rensselaer  and  Albany,  and  if  said  act  of  the 
Legislature  is  enforced  and  the  respondent  prohibited  for  charging 
or  collecting  more  than  five  (5)  cents  per  passenger  carried  by  it  be- 
tween said  cities  and  has  to  pay  the  bridge  toll  therefrom  it  wiU  not 
be  able  to  make  its  operating  expenses.  That  the  balance  sheet  of 
the  respondent  showed  a  deficit  on  the  30th  day  of  June,  1905,  of  five 
thousand  four  hundred  and  ninety-four  dollars  and  nineteen  cents 
($5,494.19) ;  that  on  the  30th  day  of  June,  1910,  there  was  a  surplus 
of  thirteen  thousand  four  hundred  and  seventy-seven  doUars  and 
thirty  cents  ($13,477.30) ;  that  there  was  paid  as  dividends  in  1909 
and  1910,  nine  thousand  six  hundred  doUars  ($9,600) ;  adding  this 
to  the  surplus,  the  entire  amount  of  net  earnings  of  the  company,  less 
the  deficit  on  June  30,  1905,  for  the  six  years  would  be  twenty-three 
thousand  and  seventy-seven  dollars  and  thirty  cents  ($23,077.30) ; 
that  durhig  these  years  there  were  five  million  nine  hundred  and 
forty-six  thousand  eight  hundred  and  thirty-two  (5,946,832)  pass- 
engers carried  over  the  Albany-Greenbush  bridge;  that  the  amount 
paid  to  the  Albany-Greenbush  Bridge  Company  was  fifty-nine  thou- 
sand four  hundred  and  sixty-eight  dollars  and  thirty-two  cents  ($59,- 
468.32) ;  that  if  this  amount  were  deducted  from  the  receipts  of  the 
company  it  would,  on  June  30,  1910,  show  for  these  years  a  deficit  of 
thirty-six  thousand  three  hundred  and  ninety-one  dollars  and  two 
cents  ($36,391.02). 

Said  respondent  asks  the  Commission  for  an  opportunity  to  prove 
these  facts  by  proper  and  competent  evidence.  The  stipulated  facts 
before  the  Commission  at  the  time  it«  said  decision  and  order  were 
made  were  for  the  purpose  of  presenting  the  legal  questions  argued 
by  respondent  thereon,  viz.:  (1)  That  it  was  in  the  enjoyment  of  a 
contract  right  to  charge  a  six-cent  fare  per  passenger  transported  by 
it  between  the  cities  of  Rensselaer  and  Albany,  and  (2)  that  it  col- 
lected from  the  passengers  carried  by  it  over  said  bridge  five  (5) 
cents  per  passenger  for  itself  and  one  cent  for  the  bridge  toll  as  the 
agent  of  the  bridge  company ;  and  now  that  these  questions  have  been 
decided  by  the  Commission  adversely  to  the  respondent,  it  asks  that 
it  be  permitted  to  present  the  evidence  showing  the  above  facts,  on  the 
ground  that  the  consequences  resulting  from  compliance  with  such 
decision  and  order  will  be  that  the  respondent's  receipts  will  not  be 
sufficient  to  meet  its  reasonable  operating  expenses,  and  that  said  act 
of  the  Legislature  is  also  unconstitutional,  null  and  void,  for  the  rea- 
son that  compliance  therewith,  as  it  is  interpreted  by  the  Commis- 
sion, not  only  prevents  any  return  on  the  capital  invested  in  the  city 
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of  Rensselaer,  but  will  so  reduce  the  respondent 's  receipts  that  it  can- 
not pay  therefrom  its  expenses  of  operating  said  railroad  in  the  city 
of  Rensselaer  and  between  the  cities  of  Rensselaer  and  Albany. 

For  the  reasons  stated  herein  the  respondent,  Cohoes  Railroad  Com- 
pany, prays  that  a  rehearing  may  be  granted  in  this  proceeding,  and 
that  until  such  rehearing  is  had  the  said  decision  and  order  of  the 
Commission  may  be  suspended. 

Dated,  November  29,  1910. 

COHOES  RAILWAY  COMPANY. 
By  Edgar  S.  Fassett,  General  Manager. 

PATRICK  C.  DUGAN, 

Attorney  for  Respondent, 

508  Broadway,  Albany,  N.  Y. 
(Duly  verified  by  Edgar  S.  Fassett,  general  manager  of  Cohoes 
Railway  Company,  November  29,  1910.) 

I.  Petition  for  writ  of  certiorari. 

SUPREME  COURT— Albany  County. 


In  the  Matter  op  the  Application 

OF     The     DEIiAWARE     AND     HUDSON 

Company  for  an  Order  of  Cer- 
tiorari Directed  to  the  Puplic 
Service  Commission  of  the  State 
OF  New  York,  in  the  Matter  of 
the  Complaint  of  the  Bitsiness 
Men's  Association  op  Ticonderoga. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  the  Delaware  and  Hudson  Company  respectfully 
shows  to  the  court  the  following  facts  constituting  its  grievance 
herein : 

1.  The  Delaware  and  Hudson  Company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New  York,  is  authorized 
to  own,  lease  and  operate  railroads  in  that  State  and  is,  and  for  many 
years  has  been,  engaged  in  the  operation  of  railroad  in  the  State  of 
New  York  as  owner  and  lessee. 

2.  The  New  York  &  Canada  Railroad  Company  was  a  railroad  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  New 
York  and  was  the  owner  of  a  railroad  from  Whitehall  to  Rouses  Point, 
which  company  was  by  chapter  130  of  the  Laws  of  1873  of  the  State 
of  New  York  authorized  to  construct  a  branch  road  from  its  main 
line  at  or  near  Ticonderoga  to  the  foot  of  Lake  George,  afterwards 
designated  and  known  as  the  Baldwin  branch  and  to  charge  not  to 
exceed  seventy-five  (75)  cents  for  each  passenger  transported  over  it 
and  not  to  exceed  twenty-five  (25)  cents  for  each  passenger  traveling 
from  or  to  Ticonderoga  village.    Such  branch  road  was  constructed 
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and  it  and  the  main  line  of  the  New  York  &  Canada  railroad  was 
operated  by  your  petitioner  as  lessee  until  said  New  York  &  Canada 
Railroad  Company  was  merged  with  the  Delaware  &  Hudson  Com- 
pany. Such  branch  road  did  not  run  into  or  through  Ticonderoga 
village  but  passed  south  of  it  at  a~  considerable  elevation  above  that 
village. 

3.  The  Ticonderoga  Railroad  Company  is  a  railroad  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  Yoik.  It 
was  organized  under  the  then  General  Railroad  Law  December  13, 
1889,  to  construct  a  railroad  from  a  point  on  the  Baldwin  branch  of 
the  New  York  &  Canada  railroad  into  the  village  of  Ticonderoga,  and 
such  road  was  thereafter  constructed.  By  chapter  4  of  the  Laws  of 
1890  of  the  State  of  New  York  the  Ticonderoga  Railroad  Company 
was  authorized  to  charge  a  fare  of  twenty-five  (25)  cents  per  person 
for  passage  one  way  over  the  whole  or  any  part  of  its  railroad. 

4.  August  13,  1890,  an  agreement  was  made  and  entered  into  be- 
tween the  Delaware  and  Hudson  Company,  your  petitioner,  and  the 
Ticonderoga  Railroad  Company  in  and  by  which  the  latter  agreed  to 
construct  a  railroad  from  said  Baldwin  branch  into  the  village  of 
Ticonderoga,  and  to  procure  the  necessary  legislation  to  authorize  a 
twenty-five  (25)  cent  rate  of  fare  for  passengers  thereon  to  be  charged. 
If  it  failed  to  procure  such  legislation  none  of  the  obligations  of  the 
agreement  were  to  become  binding  upon  said  the  Delaware  and  Hud- 
son Company.    Such  last  named  company  on  its  part  agreed  if  such 
legislation  was  obtained  to  operate  such  railroad  during  the  corporate 
existence  of  said  Ticonderoga  Railroad  Company  charging  such  pas- 
senger and  freight  rates  as  were  therein  stated.    Of  the  revenue  de- 
rived therefrom  it  was  to  receive  twenty-five  (25)  per  cent,  for  the 
cost  of  operating  said  railroad.    From  the  remaining  seventy-five  (75) 
per  cent,  of  such  revenue  it  was  to  pay  taxes  assessed  upon  the  prop- 
erty, interest  on  the  bonds  of  the  Ticonderoga  company  not  exceeding 
one  thousand  eight  hundred  dollars   ($1,800)   annually,  one  thou- 
sand dollars  ($1,000)  annually  for  a  sinking  fund  to  pay  off  such 
bonds  and  a  dividend  of  five  (5)  per  cent,  annually  on  the  stock  of 
that  company,  which  stock  was  thirty  thousand  doUars   ($30,000). 
The  balance  remaining  was  to  be  retained  by  your  petitioner  for  the 
«osts  of  extensions  and  improvements  to  such  extent  as  it  might 
find  them  to  be  necessary.    Under  such  agreement  your  petitioner  has 
operated  said  railroad,  collecting  twenty-five   (25)    cents  for   each 
passenger  transported  over  it.    It  has  annually  made  the  payments 
required  in  said  agreement  and  has  extended  and  improved  said  rail- 
road as  extension  and  improvement  seemed  to  be  required.     In  so 
doing  the  rate  of  passenger  fare  it  has  received  has  been  of  material 
value  in  securing  an  adequate  return  for  the  services  it  has  rendered 
and  is  required  to  render  under  said  contract  and  the  expenditures 
it  has  made  and  will  in  the  future  be  required  to  make  and  such  rate 
of  passenger  fare  was  a  material  and  substantial  inducement  for  your 
petitioner  to  enter  upon  the  performance  of  said  contract  and  is  a 
material  and  substantial  consideration  for  the  continued  perform- 
ance thereof. 

5.  On  or  about  the  18th  day  of  December,  1908,  the  Business  Men's 
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Association  of  Tieonderoga  filed  with  the  Public  Service  Commission 
of  the  Second  District  of  the  State  of  New  York  a  complaint  against 
your  petitioner  charging  that  the  twenty-five  (25)  cent  rate  of  pass- 
enger fare  on  the  Tieonderoga  railroad  was  excessive,  unreasonable 
and  unjust  and  praying  that  an  order  might  be  made  by  that  body 
reducing  such  rate  of  passenger  fare  to  such  an  amount  as  would  be 
just  and  reasonable.  Your  petitioner  appeared  and  answered  such 
complaint  denying  the  right,  authority  or  jurisdiction  of  the  Public 
Service  Commission  to  inquire  into  the  reasonableness  of  said  rate 
which  had  been  fixed  and  established  by  the  Legislature  of  the  State 
and  on  the  faith  of  which  your  petitioner  had  entered  upon  the  per- 
formance of  its  contract  with  the  Tieonderoga  Railroad  Company  and 
thereby  became  bound  to  continue  the  performance  thereof  during 
the  corporate  existence  of  said  Tieonderoga  Railroad  Company.  Such 
claim  and  contention  on  the  part  of  your  petitioner  was  overruled  by 
said  Public  Service  Commission  and  thereafter  and  on  the  22d  day 
of  June,  1910,  said  Commission  made  a  decision  and  order  in  said 
matter  in  and  by  which  it  found  and  decided  the  twenty-five  (25) 
cent  rate  complained  of  was  unreasonable  and  unjust,  in  that  it  was 
excessive  and  should  be  reduced  to  fifteen  (15)  cents,  which  rate  it 
found  and  decided  was  a  reasonable  rate  to  be  thereafter  charged, 
which  reduced  rate  it,  by  its  order,  made  effective  on  and  after  July 
11,  1910,  to  continue  in  effect  to  July  11,  1912,  a  copy  of  which  order 
is  hereto  annexed  and  made  a  part  of  this  petition. 

6.  Thereafter  your  petitioner  applied  to  the  Public  Service  Com- 
mission for  a  rehearing  of  said  matter  because  of  alleged  errors  in 
the  determination  and  decision  made,  which  application  was  denied 
on  the  7th  day  of  July,  1910,  but  the  date  of  the  effectiveness  of  said 
order  was  changed  to  July  18,  1910. 

7.  Your  petitioner  alleges  and  states  the  fact  to  be  that  the  afore- 
said order  of  the  Public  Service  Commi^ion  is  erroneous  and  illegal 
and  that  said  Public  Service  Commission  erred  to  the  prejudice  of 
your  petitioner  in  making  the  same :  that  it  is  erroneous  and  illegal  in 
that  said  Public  Service  Commission  had  no  jurisdiction  or  authority 
to  reduce  or  change  the  rate  of  fare  the  Legislature  of  the  State  of 
New  York  had  by  its  act  authorized  said  Tieonderoga  Railroad  Com- 
pany to  charge  for  the  transportation  of  passengers  over  its  railroad. 
Such  order  is  erroneous  in  that  the  rate  of  fare  so  fixed  by  the  Legis- 
lature for  the  transportation  of  passengers  over  said  Tieonderoga 
railroad  was  and  is  presumed  to  be  a  reasonable  rate  and  the  Public 
Service  Commission  had  no  authority  and  right  to  determine  and  de- 
cide that  the  same  was  unreasonable.  Such  order  is  erroneous  in 
this,  that  your  petitioner  and  said  Tieonderoga  Railroad  Company, 
relying  upon  said  act  of  the  Legislatui^'e,  authorizing  the  charging  of 
a  twenty-five  (25)  cent  fare  for  transporting  passengers  over  said 
Tieonderoga  railroad,  entered  into  a  contract  for  the  construction  and 
operation  of  said  railroad  which  by  its  terms  is  to  continue  during 
the  corporate  existence  of  said  Tieonderoga  Railroad  Company  in 
which  such  rate  of  passenger  fare  was  one  of  the  material  considera- 
tions for  the  obligations  your  petitioner  therein  and  thereby  assumed, 
which  contract  will  by  such  order  of  the  Public  Service  Commission 
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reducing  such  rate  of  fare  from  twenty-five  (25)  to  fifteen  (15)  cents, 
be  impaired  to  the  harm  and  prejudice  of  your  petitioner.  Such  order 
is  erroneous  in  that  the  fixing  of  such  rate  by  the  Legislature  and  the 
aceeptance  thereof  by  said  Ticonderoga  Railroad  Company  in  con- 
structing its  railroad  and  contracting  with  your  petitioner  for  its 
operation,  and  by  your  petitioner  in  obligating  itself  to  operate  said 
railroad  during  the  corporate  existence  of  said  Ticonderoga  Railroad 
Company  under  and  upon  the  terms  and  conditions  of  the  contract 
therefor,  hereinbefore  mentioned,  constituted  a  contract  which  the 
L^islature  could  not  thereafter  impair  by  any  legislation  directly  or 
indirectly  aifecting  such  rate  of  fare,  which  contract  the  order  of 
the  Public  Service  Commission,  reducing  such  rate  of  fare  does  affect 
and  impair. 

Your  petitioner  further  states  that  it  is  and  wUl  be  harmed  and 
prejudiced  by  said  order  in  that  its  compensation  for  operating  said 
Ticonderoga  railroad  depends  in  part  on  the  revenue  derived  from 
passenger  transportation  over  said  railroad,  which  revenue  will  be 
reduced  by  the  reduction  of  the  rate  of  passenger  fare  thereon  from 
twenty-five  (25)  to  fifteen  (15)  cents. 

Your  petitioner  further  alleges  and  states  the  Ticonderoga  Rail- 
road Company  is  in  like  manner  prejudiced  and  harmed  by  said  or- 
der as  the  amount  it  may  be  entitled  to  receive  from  your  petitioner 
and  may  be  entitled  to  have  your  petitioner  account  for  under  the 
hereinbefore  mentioned  contract  between  it  and  your  petitioner  for 
the  operation  of  said  railroad  depends  in  part  at  least  on  the  revenue 
derived  from  passenger  transportation  thereon,  and  such  amount 
will  be  reduced  by  the  enforcement  of  the  aforesaid  order  of  the  Pub- 
lic Service  Commission. 

The  Ticonderoga  Railroad  Company  was  not  a  party  to  this  pro- 
ceeding originally,  nor  was  it  brought  in  by  the  order  or  direction  of 
the  Public  Service  Commission  but  the  order  herein  complained  of 
was  made  without  said  Ticonderoga  Railroad  Company  being  heard 
with  reference  to  such  reduction  in  the  rate  of  passenger  fare  on  its 
road  and  for  that  reason  such  order  was  and  is  erroneous. 

Because  of  the  errors  herein  stated  your  petitioner  alleges  and  states 
the  order  of  the  Public  Service  Commission  made  June  22,  1910,  re- 
ducing the  rate  of  passenger  fare  on  the  Ticonderoga  railroad  from 
twenty-five  (25)  to  fifteen  (15)  cents  was  and  is  erroneous  and  illegal 
and  should  be  set  aside  and  vacated. 

8.  Your  petitioner  further  states  it  has  no  right  of  appeal  from  said 
order  of  the  Public  Service  Commission  and  cannot  otherwise  have 
the  same  judicially  reviewed  than  by  a  writ  of  certiorari,  and  it  makes 
and  presents  this  petition  to  procure  the  issuance  of  such  writ. 

9.  Your  petitioner  states  the  foregoing  facts  herein  as  a  reason  for 
applying,  in  connection  with  the  issuance  of  a  writ  of  certiorari  to 
review  said  order  of  the  Public  Service  Commission  for  a  stay  in  the 
operation  and  enforcement  of  said  order  during  the  pendency  of  the 
proceedings  to  review  the  same. 

"Wherefore,  your  petitioner  prays  that  an  order  of  certiorari  may 
issue  out  of  and  from  this  court  directed  to  the  Public  Service  Com- 
mission of  the  Second  District  of  the  State  of  New  York  command- 
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ing  such  commission  to  certify  and  return  to  this  court  the  record 
and  proceedings  before  and  had  by  them  in  and  upon  the  hearing 
and  decision  of  the  matter  of  the  complaint  of  the  Business  Men's 
Association  of  Ticonderoga  against  your  petitioner  for  a  reduction 
of  the  rate  of  passenger  fare  on  the  Ticonderoga  railroad  to  the  end 
that  the  order  therein  made  by  such  Commission  June  22,  1910,  re- 
ducing the  rate  of  fare  on  the  Ticonderoga  railroad  from  twenty-five 
i(25)  to  fifteen  (15)  cents  may  be  reviewed  and  reversed  and  that  un- 
til the  heariag  and  determination  upon  said  order  the  enforcement 
of  said  order  of  the  Public  Service  Commission  may  be  stayed  upon 
such  terms  and  under  such  conditions  as  the  court  may  impose. 

Dated,  July  13,  1910. 

THE  DELAWARE  AND  HUDSON  COMPANY, 
By  C.  S.  Sims,  Second  Vice-President. 
LEWIS  E.  CARR,  Attorney. 

(Add  verification.) 


QUO  WARRANTO. 

See  People,  Actions  in  Behalf  of. 


REAL  ESTATE  OF  CORPORATION. 

See  Corporations. 


REAL  PROPERTY. 

See  Infant  or  Incompetent,  Sale  op  Real  Estate  of  ;  Corporations  ; 
Discharge  of  Ancient  Mortgages;  Claim  to  Real  Propeett, 
Action  to  Determine;  Summary  Proceedings. 


REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Ejectment. 


REAL  PROPERTY,  ACTION  TO  DETERMINE  CLAIM  TO. 

See  Claim  to  Real  Property,  Actions  to  Determine. 


REAL  PROPERTY,  CONDEMNATION  OF. 

See  Condemnation  op  Real  Property. 


REAL  PROPERTY,  PROVISIONS  RELATING  TO.* 

ARTICLE  I. 
Action  Against  PeTson  Holding  Over  as  Trespasser. 
Beal  Property  Law,  §  530.     Action  against  certain  persons  holding  over  as 


B.     Effect  of  statute. 

ARTICLE  n. 
Action  by  Reversioner  or  Remainderman. 

A.  Beal  Property  Law,  §  531.    Action  by  reversioner  or  remainderman. 

B.  Application  of  section. 

C.  Action  by  life  tenant. 

ARTICLE  m. 
Action  Against  Co-tenant. 

A.  Beal  Property  Law,  §  532.     Action  by  joint  tenant  or  tenant  in  common; 

may  maintain  action  against  co-tenant. 

B.  Bents  and  profits  received  by  co-tenant. 
G.    Use  and  occupation  by  co-tenant. 

D.  Muniments  of  title. 

E.  Counterclaim. 

ARTICLE  IV. 
Action  for  Cutting  Trees  or  Timber  and  Treble  Damages. 

A.  Eight  of  action  for  damage  to  trees  or  timber. 

1.  Beal  Property  Law,  |  533.    Action  for  cutting  or  carrying  off  trees 

or  timber. 

2.  By  whom  maintained. 

3.  Boundary  trees. 

4.  Measure  of  damages. 

B.  Treble  damages  for  injury  to  trees  or  timber. 

1.  Beal  Property  Law,  §  534.     When  treble  damages  may  be  recovered 

in  such  action. 

2.  When  treble  damages  allowed. 

3.  Recovery  of  single  damages  on  failure  to  recover  increased  damages. 

4.  Procedure  for  establishing. 

C.  Issues. 

D.  Judgment. 

E.  Execution. 

F.  Forcible  entry  and  detainer. 

1.  Real  Property  Law,  $  535.     Action  for  forcible  entry  or  detainer; 

treble  damages. 

2.  Forcible  entry  and  detainer. 

3.  Treble  damages. 

*  For  a  further  discussion  of  the  matters  referred  to  in  this  Chapter,  see 
Weed's  Practical  Beal  Estate  Law;  Aron's  Gist  of  Real  Property  Law;  B.,  C.  & 

G.  Consolidated  Laws. 

[2897] 


2898       REAL  PKOPBRTY,  PROVISIONS  RELATING  TO. 

ARTICLE  V. 
Notice  of  Pendency  of  Action. 

A.  Purpose  and  nature  of  notice. 

B.  When  notice  may  be  filed. 

1.  Civil  Practice  Act,  §  120.     Notice  of  pendency  by  plaintiff. 

2.  CSvil  Practice  Act,  §  122.     Recording  and  indexing  of  notice. 

3.  Right  to  file,  in  general. 

4.  Right  based  on  complaint. 

5.  Actions  in  which  notice  may  be  filed. 

C.  Notice  by  defendant. 

1.  Civil  Practice  Act,  §  125.    Notice  by  defendant. 

2.  When  filed  by  the  defendant. 

D.  Contents  of  notice. 

1.  In   general. 

2.  Amendment  of  notice. 

E.  Necessity  of  service  of  process  in  action. 

F.  Cancellation  of  notice. 

1.  Civil  Practice  Act,  |  123.    Cancellation  of  notice. 

2.  Civil  Practice  Aet,  §  124.    Cancellation  by  deposit  or  undertaking. 

3.  General  power  of  eanceUation. 

4.  Judgment   for   defendant. 

5.  Neglect  to  proceed. 

6.  Deposit  of  money  or  undertaking. 

7.  Discretion. 

G.  Effect  of  notice. 

1.  Civil  Practice  Act,  §  121.     Effect  of  notice. 

2.  Civil  Practice  Act,  §  988.    Persons  bound  by  judgment  in  certain  ac- 

tions, 

3.  General  effect  of  lis  pendens. 

4.  Parties. 

5.  Person  in  possession. 

6.  Prior  incumbrance  or  conveyance. 

7.  Involuntary  alienation. 

8.  Conveyances  from  persons  not  parties. 

9.  Priority  of  costs. 

10.  Notice  not  properly  indexed. 

11.  After  cancellation  of  notice. 

12.  As  cloud  on  title. 

H.     Right  of  action  for  wrongful  filing. 

ARTICLE  VI. 

Judicial  Sale. 

A.  Officer  making  sale. 

1.  Rules  of  Civil  Practice,  Rule  172.    Qualifications  of  a  referee. 

2.  Civil  Practice  Act,  §  507.     Security  upon  sale  by  referee. 

3.  Rules  of  Civil  Practice,  Rule  173.     Deposit  by  referee. 

B.  Conduct  of  sale. 

1.  Civil  Practice  Act,  §  506.    Place  and  mode  of  sale  of  real  property. 
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2.  Civil  Practice  Act,  §  660.    Sale  on  execution;  time. 

3.  Civil  Practice  Act,  §  712.     Notice  of  sale  of  real  property. 

4.  Civil  Practice  Act,  §  986.     Sale;  notice  of;  how  conducted. 

5.  General  duties  of  referee. 

6.  Notice  of  sale. 

7.  Advertising. 

8.  Service  of  notice  of  sale  on  party. 

9.  Terms  of  sale. 

10.  Time  of  sale. 

11.  Adjournment. 

12.  When  in  parcels. 

13.  Order  of  sale. 

C,  Who  may  purchase. 

1.  Civil  Practice  Act,  §  987.     Purchases  by  certain  officers  prohibited; 

penalty. 

2.  Discussion  of  section. 

D.  When  sale  set  aside. 

1.  General  power  of  court. 

2.  Discretion  of  court. 

3.  As  against  bona  fide  grantee. 

4.  Infants  interested. 

5.  Irregularities. 

6.  Inadequacy  of  price. 

7.  Oppression  by  plaintiff. 

8.  Mistake  of  bidders  or  parties. 

9.  Higher  bid  unaccepted. 

10.  Collusion. 

11.  Sale  in  parcels. 

12.  Procedure. 

13.  By  whom  application  made. 

14.  Time  for  application. 

£.    Remedies  on  default  of  purchaser. 

1.  When  purchaser  justified  in  refusing  to  carry  out  purchase. 

2.  Burden  of  proof  aa  to  defective  title. 

3.  Curing  defects. 

4.  Accepted  bid  as  contract. 

5.  Reduction  of  consideration  on  account  of  defendant. 

6.  Procedure  to  put  purchaser  in  default. 

7.  Motion  to  compel  purchaser  to  complete  purchase. 

8.  Action  at  law. 

9.  Be-sale  on  default  of  purchaser. 

10.  Holding   first  purchaser  for  deficiency   on   resale. 

11.  Motion  by  purchaser  for  relief. 

12.  Return  of  deposit  to  purchaser. 

13.  Appeals. 

14.  Form  of  notice  of  motion  to  be  relieved  from  purchase. 

15.  Form  of  petition  to  be  relieved  from  purchase. 

16.  Form  of  petition  to  compel  purchaser  to  complete  purchase. 

17.  Form  of  order  compelling  purchaser  to  complete  purchase. 


2900 


KEAL   PKOPBETY,   PROVISIONS   EELATING   TO. 


P.    Fees  of  referee. 

1.  Civil  Practice  Act,  §  1546.    Fees  of  referees  upon  sales  of  real  prop- 

erty. 

2.  Civil  Practice  Act,  J  1558,  subd.  7-9,  11.     Fees  of  Sheriff. 

3.  Fees,  in  general. 

4.  Limitation  of  $50. 

5.  Liability   for   fees  and  expenses. 
Q.    Payment  of  taxes  and  incumbrances. 

H.    Referee's  deed. 

1.  Civil  Practice  Act,  §  508.    Conveyance  to  state  name  of  party. 

2.  Character  of  deed  required. 
I.     Delivery  of  possession  to  purchaser. 

1.  Civil  Practice  Act,  §  985.    When  and  how  court  may  compel  delivery 

of  possession  of  real  property  to  purchaser. 

2.  Writ  of  assistance  superseded. 

3.  Discretion. 

4.  Against  persons  not  parties. 

5.  Eemedy  by  grantee  of  purchaser. 
J.    Effect  of  judicial  sale. 

ARTICLE  VIL 
Order  for  Survey. 

A.  Civil  Practice  Act,  §  982.    When  order  for  survey  may  be  made. 

B.  Civil  Practice  Act,  §  983.     Contents  and  service  of  order. 

C.  Civil  Practice'  Act,  J  984.    Authority  of  party  under  order. 

D.  Application  of  statutes. 

AETICLE  I. 
ACTION  AGAINST  PERSON  HOLDING  OVER  AS  TRESPASSER. 

A.  Real  Property  law,  §  530.    Action  against  certain  persons  holding 

over  as  trespassers. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee  for  an  infant, 
or  having  an  estate  determinable  upon  one  or  more  lives,  who  holds  over  and 
continues  in  possession,  after  the  determination  of  his  trust  or  particular  estate, 
without  the  express  consent  of  the  person  then  immediately  entitled,  is  a  tres- 
passer. An  action  may  be  maintained  against  him,  or  his  executor  or  adminis- 
trator, by  the  person  so  entitled,  or  his  executor  or  administrator,  to  recover 
the  full  value  of  the  profits,  received  during  the  wrongful  occupation. 

B.  Ef  ect  of  statute. 

Section  530  of  the  Real  Property  Law  is  taken  from  section 
1664  of  the  Code  of  Civil  Procedure,  which  in  turn  was  re- 
vised from  1  Rev.  St.  749,  section  7.  At  common  law  one  hold- 
ing possession  of  real  property  under  a  life  tenant  of  the 
premises  became,  at  the  death  of  such  life  tenant,  a  tenant  by 
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sufferance,^  Section  530  of  the  Eeal  Property  Law  changes 
the  common  law  rule  so  that  the  occupant  is  a  trespasser,  not 
a  tenant  by  sufferance.  As  a  trespasser,  he  is  not  entitled  to 
the  thirty  day  notice  which  is  allowed  to  a  tenant  by  suffer- 
ance before  he  can  be  removed  from  the  premises.^  But  he 
is  not  a  "squatter"  or  "intruder"  and  cannot  be  removed  in 
summary  proceedings  under  the  sections  of  the  Civil  Practice 
Act  relating  to  the  removal  of  such  persons.* 

ARTICLE  n. 
ACTION  BY  REVERSIONER  OR  REMAINDERMAN. 

A.  Eeal  Property  Law,  §  531.    Action  by  reversioner  or  remainderman. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may  maintain  an 
action  founded  upon  an  injury  done  to  the  inheritance,  notwitiistandiug  any 
intervening  estate  for  life  or  for  years. 

B.  Application  of  section. 

Section  531  of  the  Eeal  Property  Law  (formerly  section 
1665  of  the  Code  of  Civil  Procedure),  expressly  provides  for 
an  action  for  injury  to  the  inheritance,  notwithstanding  an 
intervening  estate  for  years  or  life.*  Under  this  section  a 
reversioner  is  entitled  to  an  injunction  to  prevent  an  injury 
to  the  inheritance  notwithstanding  the  existence  in  full  force 
of  a  lease  of  the  premises  granted  by  him.^  Persons  to  whom 
lands  have  been  devised  in  trust,  may  maintain  an  action  for 
trespass  causing  an  injury  to  the  inheritance,  notwithstanding 
the  premises  are  in  the  possession  of  the  tenant  under  a  lease.* 
By  virtue  of  the  statute,  infants  seized  of  an  estate  in  re- 
mainder or  reversion  may  maintain  an  action  by  a  guardian 
ad  litem  for  waste  or  trespass  causing  injury  to  the  inheri- 
tance, notwithstanding  the  existence  of  an  intervening  Ufe 
estate.' 

1.  Livingston  v.  Tanner,  14  N.  Y.  64.  Ey.  Co.,  59  Hun,  365,  36  St.  Rep.  245, 

2.  Livingston  v.  Tanner,  14  N.  Y.  64.  12  N.  Y.  Supp.  804;  aff'd,  128  N.  Y. 
S.  Williams  v.  Alt,  226  N.  Y.  283.  624;  Ottinger  v.  Nevir  York  Elevated 
See  the  chapter  on  Summary  Pro-  R.  R.  Co.,  15  N.  Y.  Supp.  18. 

ceedings.  6.  Mortimer  v.  Manhattan  R.  R.  Co., 

4.  Muller  v.  Manhattan  Ry.  Co.,  53  8  N.  Y.  Supp.  536,  29  St.  Rep.  262; 
Misc.  133,  102  N.  Y.  Supp.  454;  Korn  Macy  v.  Metropolitan  Elevated  R.  Co., 
V.  New  York  Elevated  Ry.  Co.,  39  St.  12  N.  Y.  Supp.  804;  Doyle  v.  Manhat- 
Rep.  322,  15  N.  Y.  Supp.  10.  tan  Ry.  Co.,  12  N.  Y.  Supp.  548. 

5.  Macy    v.    Metropolitan    Elevated  7.  Walsh  t.  Brooklyn  Elevated  Ry. 
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An  elevated  railroad  erected  in  a  city  street,  the  right  to 
construct  and  operate  which  has  not  been  obtained  by  pur- 
chase from  the  abutting  owners  or  by  proceedings  to  condemn, 
is  as  to  them  an  illegal  structure  and  a  continuing  trespass 
upon  their  rights.  It  is  an  injury  to  the  inheritance,  and  a 
person  seized  of  an  estate  in  remainder  in  premises  abutting 
upon  the  street  may  maintain  an  action.*  An  action  for  in- 
junction and  damages  against  an  elevated  railroad  company 
may  be  maintained  by  abutting  owners  although  they  do  not 
own  the  fee  of  the  street,  or  by  remaindermen.^  The  con- 
struction and  operation  of  a  railway  in  a  street  in  front  of 
plaintiff's  property  being  a  continuous  nuisance,  the  owner 
of  the  reversion  of  the  premises  may  recover  damages  accru- 
ing within  the  period  of  limitation  of  six  years  though  the 
railway  was  constructed  and  operated  before  that  period." 

C.  Action  by  life  tenant. 

A  life  tenant  may,  in  the  event  of  waste  being  conmiitted 
by  a  subtenant,  recover  the  full  damage  done  both  to  the  life 
estate  and  the  estate  in  remainder,  and  for  the  latter  even 
where  no  damage  has  been  done  to  the  former.  The  damages 
which  he  recovers  for  the  injury  to  the  estate  in  remainder 
are  held  by  him  as  trustee  for  the  remainderman.  His  right 
is  not  conditional  upon  his  having  been  called  upon  by  the 
remainderman  to  satisfy  such  liability,  or  upon  his  having 
repaired  the  injury  to  the  estate  in  remainder.  Such  recovery 
is  a  bar  to  the  recovery  by  the  remainderman.  The  statute 
giving  remaindermen  right  of  action  for  waste  took  no  respon- 
sibility from  the  life  tenant,  and  in  no  way  lessened  his  re- 
sponsibility.^ 

Co.,  69  App.  Div.  389,  74  N.  Y.  Supp.  9.  Thompson    v.    Manhattan    R.    R. 

1019;    Muller    v.    Manhattan    K.    Co.,  Co.,  29  St.  Rep.  720,  8  N.  Y.  Supp.  841. 

124   App.   Div.   295,   108   N.  Y.   Supp.  10.  Doyle  v.  Manhattan  R.   R.   Co., 

852;  aff'd,  195  N.  Y.  539.  12  N.  Y.  Supp.  548,  16  Daly,  506. 

8.  Thompson  v.  Manhattan  Ry.  Co.,  11.  Dix  v.  Jaquay,  94  App.  Div.  554, 

130  N.  Y.  360.  88  N.  Y.  Supp.  228. 
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ARTICLE  III. 
ACTION  AGAINST  CO-TENANT. 

A.  Real  Property  Law,  §  532.     Action  by  joint  tenant  or  tenant  in 
common;  may  maintain  action  against  co-tenant.     , 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his  executor  or 
administrator,  may  maintain  an  action  to  recover  his  just  proportion  against  his 
co-tenant,  who  has  received  more  than  his  own  just  proportion,  or  against  his 
executor  or  administrator. 

B.  Bents  and  profits  received  by  co-tenant. 

Section  532  of  the  Real  Property  Law  is  derived  from  sec- 
tion 1666  of  the  Code  of  Civil  Procedure.  It  was  formerly 
contained  in  somewhat  different  language  in  1  Rev.  St.  750, 
section  9.  The  statute  authorizes  an  action  against  a  co- 
tenant  who  has  received  more  than  his  "just  proportion." 
Thus,  if  one  tenant  has  received  more  than  his  just  propor- 
tion of  the  rents  and  profits  of  the  property,  an  action  by  his 
cotenant  can  be  maintained.^^  Where  one  of  several  tenants 
of  real  property  acts  as  agent  for  all  upon  the  contract,  ex- 
press or  implied,  that  he  will  collect  the  rents,  pay  the  taxes, 
etc.,  and  pay  over  to  his  co-tenants  their  shares  of  the  net  in- 
come, an  action  may  be  maintained  by  them  jointly,  as  upon 
a  money  demand  arising  on  contract.^^  Where  the  interests  of 
tenants  in  common  are  distinct  and  readily  ascertainable  on 
an  accounting  showing  the  profits,  either  tenant  may  de- 
mand of  his  cotenant  having  possession  of  the  whole,  his  share, 
and  on  refusal  or  conversion  may  sue  in  his  own  name  with- 
out joining  all  the  other  cotenants.^*  An  accounting  of  rents 
and  profits  may  be  had  in  a  partition  action.^*^ 

Silence  by  tenants  in  common  as  to  the  management  of  real 
estate  by  their  cotenants  does  not  constitute,  as  matter  of 
law,  an  acquiescence  where  the  defending  tenants  in  common 
have  mingled  their  collections  of  rent  with  their  own  funds, 
have  used  them  in  their  own  business,  and  failed  to  render 
any  account.  They  are  liable  for  interest  on  the  annual  bal- 
ls. Messing  v.  Messing,  64  App.  Div.  14.  Kutz  v.  Richards,  40  St.  Rep. 
125,  71  N.  Y.  Supp.  717;  Josyln  v.  693,  16  N.  Y.  Supp.  99. 
Joslyn,  9  Hun,  388;  Kingsland  v.  14-a.  Partition. — The  right  of  one 
Chetwood,  39  Hun,  602.  tenant  in  common  to  an  accounting  in 
13.  Tuers  v.  Tuers,  16  Abb.  N.  C.  an  action  of  partition,  is  discussed  in 
464,                                                                 the  chapter  on  PARTITION. 
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ances  of  collections  over  disbursements,  but  not  for  compound 
interest.^' 

The  jurisdiction  of  the  Supreme  Court  to  entertain  an  ac- 
tion for  an  accounting  between  co tenants  in  equity,  is  con- 
current with  its  jurisdiction  to  entertain  an  action  at  law  to 
recover  the  amount  alleged  to  be  due  from  one  cotenant  to  an- 
other, and  where  such  concurrent  jurisdiction  exists,  the  six 
years'  statute  of  limitations  applies.^" 

Claims  by  one  of  two  tenants  in  common  against  the  estate 
of  his  deceased  cotenant,  for  his  proportion  of  the  rents  col- 
lected by  the  latter  from  each  of  two  distinct  pieces  of  prop- 
erty, are  several  as  arising  out  of  different  acts,  and  a  judg- 
ment upon  the  claim  as  to  one  piece  of  property  is  not  a  bar 
as  to  a  claim  to  the  other,  especially  where,  at  the  time  of 
filing  the  claim  for  the  proportionate  shares  of  the  rents  col- 
lected on  one  of  the  pieces  of  property,  claimant  did  not  know 
of  the  collection  of  rent  upon  the  other  property." 

C.  Use  and  occnpation  by  co-tenant. 

If  the  defendant  has  not  actually  received  any  rents  or  pro- 
ceeds from  the  property,  but  has  merely  had  the  use  and  occu- 
pation of  the  premises  to  a  greater  extent  than  his  cotenants, 
an  action  is  not  generally  justified  under  the  statute.^^  Where 
one  of  several  tenants  in  common  of  a  farm  occupies  it  with  the 
acquiescence  of  his  cotenants,  and  in  the  usual  course  of  hus- 
bandry takes  the  annual  products  thereof  without  any  ouster 
of  his  cotenants,  he  is  not  liable  to  account  to  them  therefor." 
Such  a  tenant  in  common  in  possession  must,  however,  pay 
rent,  taxes  and  ordinary  repairs.^  A  tenant  in  common  who 
takes  a  lease  of  the  moiety  of  his  cotenant  and  continues  in 
possession  after  the  expiration  of  the  term  is  not  liable  to  an 
action  for  use  and  occupation  as  a  tenant  holding  over.^ 

The  rule  that  the  mere  occupation  by  one  tenant  does  not 

16.  Myers  v.  Bolton,  157  N.  Y.  393;  v.  Miller,  23  Week.  Dig.  378;  Ford  v. 

re-argument  denied,  158  N.  Y.  665.  Knapp,  102  N.  Y.  138. 

16.  St.  John  V.  Coates,  45  St.  Rep.  19.  Le  Barron  v.  Babcock,  122  N.  Y. 
431,  63  Hun,  460,  18  N.  Y.  Supp.  419;  153. 

afl'd,  140  N.  Y.  634.  20.  McAlear   v.   Delaney,    19    Wedc. 

17.  Gedney  v.  Gedney,  160  N.  Y.  471.  Dig.  252.    See  also,  Muldowny  v.  Mor- 

18.  Joslyn   v.   Joslyn,   9   Hun,    388;  ris  &  Essex  R.  R.  Co.,  42  Hun,  444. 
Roseboom  v.  Roseboom,  15  Hun,  309;  21.  McKay   ▼.    Mumford,    10  Wend. 
Dresser  v.  Dresser,  40  Barb.  300;  Zapp  351. 
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make  him  liable  to  his  cotenants  for  the  rents  and  profits,  is, 
however,  subject  to  the  qualification  that  the  tenant  in  posses- 
sion shall  not  be  holding  adversely  to  those  making  the  claim.^ 
A  tenant  in  common  who  denies  and  contests  his  cotenant's 
right  is,  if  unsuccessful,  bound  to  account  for  rents  and  profits 
for  at  least  six  years.^^  Where  plaintiff  and  defendant  were 
tenants  in  common  of  property,  the  plaintiff  having  been  in- 
duced to  leave  the  premises  by  the  fraud  or  undue  influence 
of  the  latter,  it  is  an  ouster,  and  plaintiff  can  maintain 
an  action  of  ejectment,  and  an  action  to  recover  mesne  profits.** 
But,  in  the  absence  of  the  actual  ouster  by  the  tenant  in  pos- 
session or  the  total  denial  on  his  part  of  the  right  of  his  own 
cotenants,  the  latter  is  not  entitled  to  recover  in  ejectment.** 
But  a  tenant  in  common  in  possession  under  a  claim  of  ex- 
clusive title,  is  not  liable  for  rents  and  profits  and  use,  until 
required  by  his  cotenants  to  yield  to  and  recognize  their 
rights.^ 

D.  Muniments  of  title. 

One  tenant  in  common  cannot  recover  from  his  cotenant 
their  joint  muniments  of  title.^''  But,  where  a  deed  to  two  or 
more  grantees  is  so  delivered  and  accepted  as  to  be  operative 
as  a  grant  to  all,  one  of  them  having  the  deed  in  possession 
has  no  right  to  refuse  to  permit  it  to  be  recorded,  and  in  case 
of  such  refusal,  an  action  is  maintainable  against  him  on  be- 
half of  another  of  the  grantees  to  compel  a  delivery  of  the 
deed  to  the  proper  officer  for  record.** 

E.  Counterclaim. 

In  an  action  by  a  tenant  in  common  against  his  cotenant  to 
recover  his  share  of  the  rents,  which  the  cotenant  has  col- 
lected under  an  arrangement  to  divide,  the  defendant  cannot 
counterclaim  the  expenses  of  improvements  made  without  the 
assent  of  plaintiff.** 

22.  Stephenson  v.  Cotter,  23  St.  Rep.  26.  Vanderzee     v.     Slingerland,     19 
74,  5  N.  Y.  Supp.  749.  Week.  Dig.  107. 

23.  Taggart   v.    Hurlburt,    66   Barb.  27.  Clowes  v.  Hawley,  12  Johns.  484. 
653.  28.  Smith  v.  Cole,  109  N.  Y.  438. 

24.  Zapp  r.  Miller,  109  N.  Y.  51.  29.  Coakley  v.  Maher,  36  Hun,  157. 

25.  Oilman  v.  Gilman,  111  N.  Y.  265. 

21 
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ARTICLE  IV. 
ACTION  FOR  CUTTING  TREES  OR  TIMBER  AND  TREBLE  DAMAGES. 

A.  Eight  of  action  for  damage  to  trees  or  timber. 

1.  Real  Property  Law,  §  533.    Action  for  cutting  or  carrying  off  trees 

or  timber. 
If  any  person  cuts  down  or  carries  oflE  any  wood,  underwood,  tree,  or  timber, 
or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  another,  without  the 
owner's  leave;  or  on  the  common,  or  other  land,  of  a  city,  village,  or  town, 
without  having  right  or  privilege  in  those  lands,  or  license  from  the  proper 
officer;  an  action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2.  By  whom  maintained. 

The  provisions  of  section  533  are  not  intended  exclusively 
for  the  benefit  of  i)ersons  having  a  present  estate  in  posses- 
sion. Remaindermen  in  fee  may  maintain  an  action  for  an 
injury  to  the  inheritance  by  cutting  timber,  and  the  fact  that 
there  is  a  subsisting  estate  for  life  in  another  person  is  not 
an  insuperable  obstacle  to  such  an  action.  Joint  owners  of 
lands,  deriving  their  title  from  a  common  ancestor,  together 
represent  the  estate  which  their  ancestor  had  in  his  lifetime, 
and  for  an  injury  to  their  common  property,  where  the  injury 
is  common  to  all,  they  may  maintain  a  joint  action.*"  In  an 
action  by  a  remainderman  it  is  not  necessary  for  the  inter- 
vening owner  of  an  estate  for  life,  or  for  years,  to  unite  as  a 
party  plaintiff.  When  the  remainderman  in  fee  cannot  re- 
cover for  any  injury  the  life  tenant  may  have  received  by  the 
acts  of  defendant,  he  must  maintain  a  separate  action.  The 
injury  in  an  action  by  a  remainderman  should  be  confined 
strictly  within  the  statute  giving  treble  damages  to  the  dam- 
age done  to  the  inheritance  solely.*^ 

Where  an  executrix  has  possession,  and  is  entitled  as  such 
to  the  rents,  issues  and  profits  of  the  realty  unto,  sold,  she  may 
maintain  the  action  for  trespass  under  the  statute.'* 

The  right  of  action  to  recover  treble  damages  is  based  upon 
the  theory  of  the  injury  to  the  land  owned  by  the  person  in- 
jured, and  the  action  could  be  maintained  only  by  the  owner 
of  the  fee.    On  appeal  from  a  justice's  judgment  awarding 

so.  Vftn  Deusen  v.  Young,  29  Barb.      T.  9. 
8;  reversed,  29  N.  Y.  9.  32.  Ogsbury    v.    Ogsbury,    45   Hun, 

31.  Van    Deusen    v.    Young,    29    N.       388. 
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treble  damages  for  breaking  off  the  limb  of  a  tree  in  front  of 
plaintiff's  premises,  plaintiff  made  no  claim  to  be  the  owner 
in  fee  of  the  street,  it  was  held  that  defendant  was  a  tres- 
passer and  that  plaintiff  was  entitled  to  recover  actual  dam- 
ages without  regard  to  whether  defendant  was  negligent  or 
not,  but  was  not  entitled  to  treble  damages.'^ 

In  order  to  recover  treble  damages  under  the  statute  the 
plaintiff  must  be  the  owner  of  the  trees  cut.  In  an  action  for 
trespass  in  cutting  shade  trees  without  plaintiff's  consent,  in 
which  treble  damages  are  claimed,  actual  damages  sustained 
may  be  recovered  where  it  appears  that  the  plaintiff  was  not 
the  owner  of  the  tree,  but  that  they  were  within  the  limits  of 
a  public  highway  upon  which  his  premises  abutted,  and  that 
their  destruction  was  not  necessary  for  purposes  of  public 
improvement.** 

A  lessee  for  years  of  the  premises  on  which  trees  stand 
cannot  maintain  an  action  under  the  statute  for  treble  dam- 
ages, as  he  is  not  an  "owner"  within  the  meaning  of  the 
statute ;  but  he  can  maintain  a  common  law  action  for  trespass 
and  recover  his  actual  damages.^ 

The  provisions  of  sections  533  and  534  of  the  Real  Property 
Law  do  not  relate  to  damages  for  cutting  trees  on  lands  of  the 
State ;  but  the  fact  that  treble  damages  are  demanded  does  not 
render  insufficient  a  complaint,  otherwise  sufficient  for  an 
action  for  trespass  upon  real  estate.^ 

S.  Boundary  trees. 

When  trees  standing  on  the  boundary  line  are  destroyed  by 
one  of  the  adjoining  proprietors,  trespass  lies  by  the  other 
whether  his  interest  be  several  or  as  tenant  in  common.*' 
"Where  the  boundary  line  divides  the  trunk  of  a  tree  it  belongs 
to  the  adjoining  proprietors  as  tenants  in  common ;  and,  where 
such  a  tree  is  destroyed  by  one  of  the  adjoining  proprietors, 
trespass  lies  by  the  other.** 

83.  Kellar  v.  Central  Telephone  &  36.  People  v.  Bennett,  56  Misc.  160, 
Tel.  Co.,  53  Misc.  523,  105  N.  Y.  Supp.  107  N.  Y.  Supp.  406;  aff'd,  125  App. 
«3.  Div-  912,  109  N.  Y.  Supp.  1140. 

84.  Pfohl  V.  Rupp,  166  App.  Div.  87.  Nixon  v.  Stillwell,  23  St.  Rep. 
630,  152  N.  Y.  Supp.  47.  474,  5  N.  Y.  Supp.  248. 

86.  Lewis  t.  Tliompson,  3  App.  Div.  88.  Dubois  v.  Beaver,  25  N.  Y.  123. 

329,  38  N.  Y.  Supp.  316. 
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4.  Measure  of  damages. 

In  an  action  of  trespass  in  cutting  and  removing  timber 
from  a  farm,  evidence  is  proper  as  to  the  value  of  the  farm, 
with  the  timber,  and  its  value  after  the  timber  is  cut,  and  this 
difference  is  the  proper  measure  of  damages.^*  But  it  has 
been  said  that  in  an  action  for  cutting  and  removing  standing 
timber  that  the  measure  of  damages  is  the  value  of  the  stand- 
ing timber  at  the  place  where  it  stood  when  the  trespass  was 
committed.*"  And  it  has  been  thought  in  an  action  for  tres- 
pass based  on  the  cutting  and  carrying  away  of  logs  that  the 
plaintiff  may  recover  the  value  of  the  logs  as  they  lay  upon 
the  ground,^  but  the  correctness  of  this  conclusion  is  very 
doubtful. 

B.  Treble  damages  for  injury  to  trees  or  timber. 

1.  Eeal  Property  law,  §  534.    When  treble  damages  may  be  recovered 

in  such  action. 
In  an  action  br6ught  as  prescribed  in  the  last  section,  the  plaintiff  may 
state  in  his  complaint  the  amount  of  the  damages,  and  demand  judgment  for 
treble  the  sum,  so  stated.  Thereupon,  if  the  inquisition,  or,  where  issues  of  fact 
are  tried,  the  verdict,  report  or  decision,  awards  him  any  damages,  he  is  entitled 
to  judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of  the  fol- 
lowing cases,  jugdment  must  be  rendered  for  single  damages  only: 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  injury,  for 
which  the  action  was  brought,  was  casual  and  involuntary;  or  that  the  defendant, 
when  he  committed  the  injury,  had  probable  cause  to  believe  that  the  land  was 
his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision  finds 
affirmatively,  that  the  injury,  for  which  the  action  was  brought,  was  committed 
by  taking  timber,  for  the  purpose  of  making  or  repairing  a  public  road,  or  a 
pnblic  bridge,  or  by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  town  officer  having  charge  of  such  construction  or  repaira.42 

2.  When  treble  damages  allowed. 

When  one  has  a  right  of  action  under  section  533  of  the 
Real  Property  Law,  he  may  be  allowed  to  recover  treble  dam- 

39.  Argotsinger  v.  Vines,   82  N.   Y.  Eep.  474,  5  N.  Y.  Supp.  248. 

308;  Humes  v.  Proctor,  73  Hun,  265,  40.  Stanton    v.    Pritchard,    4    Hun, 

26  N.  Y.  Supp.  315;   affirmed,  151  N.  266. 

Y.   520;    McCruden   v.   Rochester    Ry.  41.  Firmin  v.  Finnin,  9  Hun,  571. 

Co.,  5  Misc.  59,  25  N".  Y.  Supp.  114;  42.  Waste.— As   to   the    recovery   of 

aff'd,  151  N.  Y.  623.  treble  damages  in  an  action  of  waste. 

See  also,  Nixon  v.  Stillwell,  23  St  see  the  chapter  on  WASTE. 
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ages  under  section  534,^  A  claim  for  treble  damages  tinder 
such  sections  can  only  be  made  by  an  "owner"  of  the 
premises.**  A  lessee  for  years  of  premises  upon  which  trees 
stand  cannot  maintain  an  action  under  these  sections  for 
treble  damages  for  the  cutting  down  of  trees.  Such  a  person 
is  not  an  owner  within  the  meaning  of  this  provision.*®  Sec- 
tion 1433  of  the  Penal  Law  contains  a  provision  for  treble 
damages  which  is  much  broader  and  authorizes  an  action 
therefor  against  a  person  who  unlawfully  and  wilfully  de- 
stroys or  injures  real  or  personal  property  of  another.*' 

If  the  complaint  contain  a  claim  for  treble  damages  and 
also  another  cause  of  action,  the  plaintiff  is  not  entitled  to 
treble  damages."  The  statutes  authorizing  the  recovery  of 
treble  damages  for  trespass,  provide  for  a  particular  action 
to  recover  such  damages,  and  do  not  fix  the  measure  of  dam- 
ages which  may  be  awarded  in  an  equitable  action  for  an  in- 
junction and  incidental  relief  by  way  of  damages.** 

In  an  action  of  that  character,  treble  damages  are  a  legal 
consequence  of  the  finding  of  damages  by  a  jury,  where  such 
damages  are  demanded  by  the  complaint  and  there  is  no  affir- 
mative finding  by  the  jury  that  the  injury  for  which  the  action 
was  brought  was  involuntary,  or  that  the  defendant,  when  he 

43.  A    contractor    who    cuta    down  Y.  623. 

trees  along  a  street  while  moving  a  44.  Crowell  t.  Smith,  35  Hun,  182, 

building  is  liable  for  treble  damages  to  affd,  102  N.  Y.  730. 

the  owner   of  the  property  on  which  45.  Lewis  v.  Thompson,  3  App.  Div. 

the  trees  stood  when  the  property  is  329,  38  N.  Y.  Supp.  316. 

bounded  by  the  center  of  the  highway.  46.  Husband  and  wife. — ^In  an  action 

Smith  V.  Commercial  Construction  Co.,  brought  under  the  provisions  of  sec- 

145   App.   Div.   603,   130   N.   Y.   Supp.  tion  1433  of  the  Penal  Law,  which  pro- 

403.  vides  that  in  addition  to  the  punish- 

Shade  trees. — In  an  action  for  tres-  ment  prescribed  defendant  is   "  liable 

pass  for  cutting  shade  trees  in  front  of  in  treble  damages  for  the  injury  done 

plaintiff's   premises,   the    plaintiff   re-  to  be  recovered  in  a  civil  action  by  the 

covered  as  damages  the  difference  in  owner  of  the  property,"  the  fact  that 

value    of   the   land   before   and   after  defendants  are  husband  and  wife,  and 

cutting  down  trees,  and  on  application  that    the    evidence    is    insufficient    to 

for  treble  damages,  it  was  held  that  charge  the  husband,  does  not  deprive 

the    plaintiff   was    entitled    to    treble  plaintiffs  of  the  right  to  recover  treble 

damages,  and  that  such  damages  were  damages  from  the  wife.    Layton  v.  Mc- 

to     be     estimated     upon     the    whole  Connell,  61   App.  Div.  447,  70  N.  Y. 

amount  of  the  plaintiff's  recovery,  and  Supp.  679. 

not  simply  upon  the  value  of  the  wood  47.  Van  Deusen  v.  Young,  29  N.  Y. 

cut    down    and    carried    away.      Mc-  9. 

Cruden  v.  Rochester  Ey.  Co.,  5  Misc.  48.  Page   v.    Herkimer  Lumber  Co., 

59,  25  N.  Y.  Supp.  114;  aff'd,  151  N.  109  App.  Div.  391,  96  N.  Y.  Supp.  272. 
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committed  the  injury,  had  probable  cause  to  believe  that  the 
lands  in  question  were  his  own.^ 

Where  the  acts  of  a  person  in  cutting  down  trees  ^hich  he 
claims  to  be  obstructions  to  his  right  of  way,  and  which  he  has 
no  right  to  cut  down,  are  forcible  and  deliberate,  and  he  has 
no  reason  to  believe  the  land  to  be  his  own,  he  is  liable  in 
treble  damages." 

Where  branches  of  trees  have  been  cut  down  without  au- 
thority, the  defendant  is  not  entitled  to  have  the  jury  charged 
that  they  should  find  "whether  or  not  the  injury,  if  any,  was 
casual  or  involuntary,"  where  no  claim  was  made  in  the  an- 
swer, or  proof  was  given  upon  the  trial,  that  the  injury  was 
casual  or  involuntary  or  was  committed  by  mistake;  but  it 
seems  it  was  not  necessary  to  affirmatively  plead  that  the  act 
of  which  complaint  was  made  was  a  casual  and  involuntary 
act,  for,  if  the  proof  warrant  it,  a  defendant  will  be  entitled  to 
such  finding  even  though  not  pleaded.^^ 

A  complaint  alleging  that  defendant  unlawfully  and  will- 
fully entered  upon  plaintiff's  land  and  unlawfully  and  will- 
fully cut  down  trees  thereon  to  plaintiff's  damage,  states  facts 
sufficient  to  constitute  a  cause  of  action.® 

3.  Recovery  of  single  damages  on  failure  to  recover  increased  damages. 

Although  the  complaint  in  the  action  is  drawn  under  the 
provisions  of  sections  533  and  534  of  the  Real  Property  Law 
and  asks  treble  damages,  if  the  plaintiff  fails  to  establish  his 
right  to  such  damages,  he  may,  however,  recover  simple  dam- 
ages on  proof  of  a  common  law  trespass.^ 

4.  Frocednre  for  establishing. 

Where  double,  treble,  or  other  increased  damages  are  given 
by  statute,  the  decision  of  the  court,  the  report  of  the  referee 
or  the  verdict  of  the  jury,  must  specify  the  sum  awarded  as 
single  damages,  and  judg-ment  must  be  entered  for  the  in- 
creased damages." 

49.  Humes  v.  Proctor,  151  N.  Y.  520.  Rep.  484,  17  N.  Y.  Supp.  713. 

50.  CShaughnesaey  v.  O'Rourke,  36  53.  Dubois  v.  Beaver,  25  N.  Y.  123; 
Misc.  518,  73  N.  Y.  Supp.  1070.  Starkweather  v.  Quigley,  7   Hun,  26; 

51.  Van  Siclen  v.  Jamaica  Electric  Lewis  v.  Thompson,  3  App.  Div.  329, 
U.  Co.,  45  App.  Div.  1,  61  N.  Y.  Supp.  38  N.  Y.  Supp.  316;  Von  Hoffman  v. 
210;  affirmed  on  opinion  below,  168  N.  Kendall,  44  St.  Rep.  484,  17  N.  Y. 
Y.  650.  Supp.  713. 

68.  Von  Hoffman  v.  Kendall,  44  St.  64.  Civil  Practice  Act,  section  435. 
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C.  Issues. 

Where  an  action  to  recover  damages  for  an  alleged  unlaw- 
ful taking  of  timber,  cut  from  land  of  which  the  plaintiff  has 
not  the  actual  possession,  is  based  entirely  upon  a  construc- 
tive possession,  arising  out  of  his  claim  of  title  to  the  land, 
defendant  may  contest  the  validity  of  such  title,^  Where,  in 
an  action  by  an  owner  of  land  to  recover  treble  damages  for 
the  wrongful  and  unlawful  cutting  and  removal  of  timber  by 
the  defendant,  both  parties  claim  title  to  the  land,  the  burden 
of  establishing  ownership  is  upon  the  plaintiff,  and  he  must 
prevail  upon  the  strength  of  his  own  title  and  not  upon  the 
weakness  of  the  defendant's.^*'  Where  a  complaint  in  an  ac- 
tiqn  of  trespass  alleges  an  injury  to  the  inheritance,  a  denial 
of  the  allegation  of  the  complaint,  by  the  defendant,  in  his 
answer,  raises  a  question  as  to  title  of  real  property,  even 
though  the  plaintiff,  in  his  complaint,  has  alleged  possession 
of,  as  well  as  title  to  the  land.^ 

D.  Judgment. 

An  injunction  is  not  authorized  in  action  at  law  to  recover 
for  injury  to  property,  claiming  treble  damages.^  A  prior 
judgment  in  favor  of  a  defendant  in  an  action  for  treble  dam- 
ages for  trespass  in  cutting  timber,  wherein  the  defendant 
asserted  title,  is  a  bar  to  a  subsequent  action  by  the  same 
plaintiff  against  the  same  defendant  for  cutting  timber  upon 
the  same  land  and  selling  the  same  to  the  plaintiff  through 
an  agent.^ 

E.  Execution. 

The  plaintiff  is  entitled  to  an  execution  against  the  de- 
fendants personally  in  an  action  brought  under  sections  533 
and  534,  although  the  judgment  enjoins  the  defendant  from 
the  continuance  of  the  wrongful  act.  The  demand  for  an  in- 
junction does  not  change  the  character  of  the  action,  which  is 
still  one  for  trespass.** 

55.  People  v.   Hagadom,   104  N.  Y.       Supp.  177. 

516.  59.  International      Paper      Co.      t. 

56.  Judd  V.  CWlson,  177  App.  Div.      Purdy,  136  App.  Div.  189,  120  N.  Y. 
121,  163  N.  Y.  Supp.  695.  Snpp.  342. 

67.  Crowell  v.  Smith,  35  Hun,  182;  60.  People  ex  rel.  Gates  v.  Fargo,  4 

ard,  102  N.  Y.  730.  App.  Div.  544,  38  N.  Y.  Supp.  1004. 

58.  Reynolds  v.  Webber,  160  N.  Y. 
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F.  Forcible  entry  and  detainer. 

1.  Eeal  Property  Law,  §  535.    Action  for  forcible  entry  or  detainer; 

treble  damages. 
If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in  a  forcible 
manner;  or  after  he  has  been  put  out,  is  held  and  kept  out,  by  force,  or  by 
putting  him  in  fear  of  personal  yiolence,  he  is  entitled  to  recover  treble  damages, 
in  an  action  therefor  against  the  wrongdoer. 

2.  Forcible  entry  and  detainer.  *i 

The  owner  of  land  wrongfully  held  out  of  possession  may, 
if  he  can  regain  possession  peacefully,  maintain  it,  and  may 
lawfully  resist  an  attempt,  by  the  former  occupant,  to  retake 
it ;  there  can  be  no  wrongful  entry,  by  the  true  owner,  where 
the  entry  was  both  lawful  and  peaceable."^  To  make  an  entry 
forcible  the  force  used  must  be  unusual  and  tend  to  bring 
about  a  breach  of  the  peace,  such  as  an  entry  with  a  strong 
hand,  or  a  multitude  of  people,  or  in  a  riotous  manner,  or  with 
personal  violence,  or  with  threat  and  menace  to  life  or  limb, 
or  under  circumstances  which  would  naturally  inspire  fear 
and  lead  one  to  apprehend  danger  of  personal  injury  if  he 
stood  up  in  defense  of  his  possession.  Although  the  entry 
was  peaceable,  and  still  if  a  party  entitled  to  the  possession 
is  kept  out  through  fear  of  personal  violence,  he  is  entitled  to 
recover  treble  damages  for  a  forcible  detainer.  When  de- 
prived of  possession  without  right,  he  has  the  right  to  re- 
enter, after  dispossession  is  complete,  if  he  can  do  so  peace- 
ably.'» 

The  plaintiff  must  give  proof  of  facts  which  will  bring  the 
case  within  the  provisions  of  the  statute,  and  where  the  entry 
was  shown  to  be  peaceable  and  under  legal  process,  and  the 
evidence  discloses  that  there  was  no  force  used  to  keep  the 
plaintiff  out  of  the  premises  and  that  he  was  not  in  fear  of 
any  personal  violence,  a  judgment  against  the  defendant  for 
the  forcible  detainer  of  the  premises  cannot  be  sustained." 

3.  Treble  damages. 

Section  535  authorizes  treble  damages  when  one  is  forcibly 

61.  The   question   of  forcible   entry  62.  Bliss  v.  Johnson,  73  N.  Y.  529. 

and  detainer  is  further  considered  in  63.  Fults  v.  Munro,  202  N.  Y.  34. 

the  chapter  on  SUMMARY  PROCEED-  64.  Halloek  v.  New  York  Central  k 

INGS.  H.  E.  B.  E.  Co.,  802  N.  Y.  201. 
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disseized  from  real  property."^  These  damages  may  be  re- 
covered in  an  action  of  ejectment  for  the  recovery  of  the  pos- 
session of  the  property.""  Where  a  tenant  is  illegally  and 
forcibly  dispossessed  by  his  landlord  he  may  recover  his  loss 
of  profit  during  the  remainder  of  the  term;  if  he  be  entitled 
to  treble  damages,  the  jury  should  not  give  a  verdict  for  them, 
but  the  court  in  a  proper  case  may  treble  them."'' 

An  action  to  recover  treble  damages  cannot  be  sustained 
unless  there  be  something  beyond  a  mere  trespass.  The  entry 
or  detainer  must  be  notorious,  or  personal  violence  must  be 
used,  or  there  must  be  threats,  or  menaces  of  violence,  or  other 
circumstances  exist  inducing  alarm,  or  terror  in  the  occupant 
of  the  premises.  The  mere  breaking  the  lock  of  an  out-house, 
or  even,  it  seems,  of  a  dwelling-house,  is  not  per  se  sufficient 
to  maintain  the  action."^  "Where  it  appears  that  defendant 
was  in  possession  and  plaintiff  visited  the  premises  to  take 
possession,  and  defendant  attempted  to  eject  her,  but  went 
away  leaving  her  upon  the  premises,  and  plaintiff  subsequently 
left  the  premises,  defendant  remaining  in  possession,  treble 
damages  will  not  lie."^  One  who  has  been  ejected  from  real 
property  on  process  in  summary  proceedings,  which  is  void 
because  of  a  defect  therein,  is  not  entitled  to  treble  damages, 
where  he  had  no  estate  in  the  premises  but  a  mere  possession, 
and  was  not  dispossessed  in  a  forcible  manner.™ 

To  recover  the  treble  damages  authorized  by  the  statute 
the  entry  must  be  shown  to  have  been  riotous  or  accompanied 
with  personal  violence.  The  fact  that  the  defendant,  the 
owner  of  the  premises,  broke  the  lock  of  a  cellar  door  and  re- 
moved the  plaintiff's  goods  without  resistance  upon  his  part, 
does  not  entitle  him  to  treble  damages.  When  in  such  action 
it  is  shown  that  the  plaintiff  whose  goods  were  removed  was 
himself  the  trespasser,  his  complaint  should  be  dismissed,  for 
the  true  owner  is  not  answerable  in  damages  for  dispossessing 
a  trespasser  divested  of  aU  title.''^ 

65.  The  Municipal  Court  of  the  City      Misc.  608,  67  N.  Y.  Supp.  1109. 

of  New  York  has  jurisdiction  of  an  ac-  68.  Willard    v.    Warren,    17    Wend. 

tion    to    recover    treble    damages    for  257. 

forcible  entry  and  detainer.     Bierman  69.  ODonnell    v.    Mclntyre,    2    St. 

V.   Werstein,  72  Misc.  29,   128  N.  Y.  Eep.  689. 

Supp.  1091.  70.  Marchand    v.    Haber,    16    Misc. 

66.  Compton  v.  The  Chelsea,  139  N.  322,  37  N.  Y.  Supp.  952. 

Y.  538.  yi-  Schrier  v.  Shaffer,  123  App.  Div. 

67.  Hong    Sing    v.    Wolf    Fein,    33      543,  107  N.  Y.  Supp.  1107. 
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In  an  action  to  recover  treble  damages  under  section  535 
for  disseizin,  or  ejection  of  a  person  in  a  forcible  manner  from 
real  property,  there  can  only  be  a  recovery  for  damages  hap- 
I)ening  at  and  after  the  time  of  the  disseizin,  and  whatever  is 
recovered  must  be  for  the  consequences  of  the  force  used.'" 
The  plaintiff  will  not  be  entitled  to  treble  damages,  where 
the  complaint  alleges  and  the  proof  shows  the  conversion  of 
plaintiff's  goods  by  the  defendant  concurrently  with  the  for- 
cible ejection,  and  some  part  of  the  verdict  was  based  upon 
such  conversion.'' 

The  complaint  in  an  action  brought  under  section  535  need 
not  describe  plaintiff's  interest  in  the  premises.  It  is  suffi- 
cient to  show  that  at  the  time  of  such  ejection  he  was  in  peace- 
able possession.''*  But,  where  the  plaintiff  seeks  treble  dam- 
ages, it  should  appear  from  the  complaint  that  the  action  is 
brought  to  recover  damages ;  and  in  such  case  if  there  is  no 
allegation  of  such  a  claim  in  the  complaint,  a  motion  for 
treble  damages  will  be  denied  although  the  facts,  as  found  by 
the  jury  might  authorize  their  recovery.''*  Plaintiff  will  not 
be  allowed  to  treble  the  damages  found  by  the  verdict  of  a 
jury,  if  the  increased  amount  will  exceed  the  sum  demanded 
in  the  complaint.''® 

ARTICLE  V. 

NOTICE  OF  PENDENCY  OF  ACTION. 

A.  Purpose  and  nature  of  notice. 

The  doctrine  of  lis  pendens  denotes  those  rules  of  law  which 
define  and  limit  the  operation  of  the  common  law  maxim  that 
pending  a  suit  the  rights  of  parties  should  not  be  changed. 
It  is  said  to  have  been  formulated  by  Lord  Bacon,  but  it  is  as 
ancient  as  the  chancery  practice.'''  The  theory  of  the  notice 
is  that  during  the  progress  of  the  suit,  there  is  to  be  no 
change  in  the  existing  state  of  things.''*    It  is  a  rule  to  give 

72.  Labro  v.  CampbeH,  17  St.  Bep.  C!o.,   53   Miac.    36,    103   N.    Y.    Supp. 

749,  2  N.  Y.  Supp.  129.  1031;  reversed  123  App.  Diy.  171,  108 

78.  Kirchner  v.  New  Home  Sewing  N.  Y.  Supp.  448. 

Machine  Co.,  16  N.  Y.  Supp.  761,  42  76.  Pharis  v.  Gere,  31  Hun,  443. 

St.  Rep.  907.  77.  Hayes  v.  Kourse,  114  N.  Y.  595. 

74.  Waterbury    v.    Deckelmann,    50  78.  Holbrook   v.    New    Jersey    Zinc 

App.  Div.  434,  64  N.  Y.  Supp.  60.  Co.,  57  N.  Y.  616. 

76.  Salmon   v.  M.   E.   Blazier  Mfg. 
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effect  to  the  rights  ultiinately  established  by  the  judgment.'" 
The  right  to  a  lis  pendens  is  not  a  property  right.*"  The  pur- 
pose of  a  notice  of  pendency  is  to  indicate  the  parties  defend- 
ant so  that  an  alienee  from  a  defendant  may  ascertain  whether 
an  action  has  been  commenced  against  his  alienor.^  Though 
perhaps  wise  as  to  real  estate,  the  doctrine  of  lis  pendens  is 
thought  to  be  harsh  and  is  not  a  favorite  of  the  court.*^  It  is 
a  rule  of  public  policy  and  applicable  only  where  the  action  is 
pending.  It  is  not  actual  notice,  but  it  is  necessary  that  liti- 
gation should  be  binding  on  all  parties,  and  its  object  is  to 
bring  litigation  to  an  end  and  prevent  the  introduction  of  new 
parties.^ 

B.  When  notice  may  be  filed. 

1.  Civil  Practice  Act,  §  120.    Notice  of  pendency  by  plaintiff. 

In  an  action  brought  to  Teeover  a  judgment  affecting  the  title  to,  or  the 
poBsession,  use,  or  enjoyment  of  real  property,  if  the  complaint  is  verified,  the 
plaintiff,  when  he  files  his  complaint,  or  at  any  time  afterwards  before  final 
judgment,  may  file  in  the  clerk's  office  of  each  county  where  the  property  is  situ- 
ated a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the  parties 
and  the  object  of  the  action,  and  containing  a  brief  description  of  the  property 
in  that  county,  affected  thereby.  Such  a  notice  may  be  filed  with  the  complaint 
before  the  service  of  the  summons;  but,  in  that  case,  personal  service  of  the 
summons  must  be  made  upon  a  defendant,  within  sixty  days  after  the  filing,  or 
dse,  before  the  expiration  of  the  same  time,  publication  of  the  summons  must 
be  commenced,  or  service  thereof  must  be  made  without  the  state,  pursuant  to 
an  order  obtained  therefor. 

2.  Civil  Practice  Act,  §  122.    Becoiding  and  indexing  of  notice. 

Each  county  clerk  with  whom  such  a  notice  is  filed  must  immediately  record 
it  in  a  book  kept  in  his  office  for  that  purpose  and  index  it  to  the  name  of  each 
defendant,  specified  in  a  direction  appended  at  the  foot  of  the  notice  and  sub- 
scribed by  the  atiomey  for  the  plaintiff.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each  defendant. 

S.  Eight  to  file,  in  general 

The  right  to  give  notice  of  an  action  affecting  real  estate 
by  filing  a  lis  pendens  is  whoUy  statutory,**  being  based  on 
section  120  of  the  CivU  Practice  Act  or  on  special  provisions 

79.  Lamont  v.  Cheshire,  65  N.  Y.  30.      Holbrook  v.  New  Jereey  Zinc  Co.,  67 

80.  Bresel    v.    Browning,    109    App.      N.  Y.  616. 

Div.  588,  96  N.  Y.  Supp.  402.  83.  Holbrook    v.    New    Jersey    Zinc 

81.  Freedman   v.   Safran,    131    App.      Co.,  57  N.  Y.  616. 

Div.  675,  116  N.  Y.  Supp.  113.  84.  Freedman    v.    Safran,  131   App. 

8S.  Leitch  v.   Wells,  48  N.  Y.   595;       Div.  675,  116  N.  Y.  Supp.  113. 
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covering  particular  actions.  In  order  that  a  lis  pendens  may 
be  filed,  the  complaint  must  state  a  cause  of  action  affecting 
the  title  of  real  property,  or  the  use,  possession  or  enjoyment 
thereof.^^  But  it  may  generally  be  filed  in  any  case  relating 
to  real  estate.^"  If  the  complaint  asks  merely  for  a  judgment 
in  personam,  without  making  any  claim  affecting  real  estate, 
a  lis  pendens  cannot  be  filed.*^  If  a  notice  is  filed  in  an  action 
not  affecting  real  estate,  it  is  a  nullity.^*  The  filing  of  a  notice 
is  for  the  protection  of  the  plaintiff,  and  the  court  will  not 
interfere  to  direct  the  filing  of  such  a  notice.*' 

4.  Bight  based  on  complaint. 

The  right  to  file  a  lis  pendens  exists  under  section  120  of 
the  Civil  Practice  Act  only  when  the  complaint  demands  a 
judgment  affecting  the  title,  possession,  use  or  enjoyment  of 
real  property.  Under  the  present  statute  the  complaint  must 
be  verified.*"  But,  if  the  complaint  demands  such  a  judgment, 
the  court  will  not  look  to  see  whether  the  cause  of  action  set 
forth  is  one  in  which  such  judgment  can  be  granted ;  it  is  suffi- 
cient that  such  judgment  is  demanded.'^    In  determining  the 

85.  Holbrook  v.  New  Jersey  Zinc  Co.,  Y.  Supp.  688;  affirmed  on  opinion  be- 

57  N.  Y.  616;   Jones  v.  Armenia  Ins.  low,  166  N.  Y.  630. 

Co.,  136  App.  Div.  453,  121  N.  Y.  Supp.  86.  Little  v.  Ransom,  8  Abb.  N.  0. 

126;  Kauffman  v.  Simis,  156  App.  Div.  159n;  Brainard  v.  White,  48  Super.  Ct. 

208,  141  N.  Y.  Supp.  110;  Krainin  v.  399. 

Coflfey,   53  Misc.   6,   103   N.   Y.   Supp.  87.  Jones  v.  Armenia  Insurance  Co., 

976;  affirmed,  119  App.  Div.  516,  104  136   App.   Div.   453,   121   N.   Y.  Supp. 

N.  Y.  Supp.  174.  126. 

Encroachment  on  street. — ^In  an  tuc-  Attorney's   lien. — ^Where     the    com- 

tion  brought  to  enjoin  defendant  from  plaint  in   an   action  to  ascertain  and 

encroaching  upon  a  street  and  thereby  foreclose  an  attorney's  lien  shows  that 

interfering  with  the  light,  air  and  ac-  the  plaintiff  never  had  any  lien  upon 

cess  to  plaintiff's  premises,   it  is  im-  the  real  property  and  fails  to  set  forth 

proper  for  plantiff  to  file  lis  pendens  any  cause  of  action  by  which  such  lien 

describing  the  land  owned  by  defend-  can  be  established,  and  the  action  is 

ant  adjoining  the   street  upon  which  solely  to  recover  a  money  judgment,  a 

the  alleged  encroachment  is  made,  as  lis  pendens  is  improper^     Eauffman  v. 

such  land  is  in  no  manner  affected  by  Simis,   156  App.  Div.  208,   141   N.  Y. 

the  suit.     Ackerman  v.  True,  44  App.  Supp.  110. 

Div.  106,  60  N.  Y.  Supp.  608.  88.  Mills  v.  Bliss,  55  N.  Y.  139. 

Sale    of    decedent's    real    estate.— A  89.  Kirk  v.  Kirk,   12  N.   Y.   Supp. 

lia   pendens   filed    in   connection    with  326. 

proceeding  to  sell  the  real  property  of  90.  Bowery  Savings  Bank  v.  Ward, 

a  decedent  has  no  force  or  effect.    Oly-  109  Misc.  540,  180  N.  Y.  Supp.  166. 

phant  V.  Phyfe,  48  App.  Div.  1,  62  N.  91.  Jones  v.  Armenia  Insurance  Co., 
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right  to  file  a  notice,  the  court  will  not  seek  to  see  whether  the 
action  is  well  brought.'^  The  court  has  no  power  to  cancel 
lis  pendens  because  it  is  of  the  opinion,  from  the  allegations 
of  the  complaint  that  the  action  cannot  be  maintained  for  the 
purpose  therein  specified;  if,  however,  there  are  no  allega- 
tions in  the  complaint  which  would  bring  the  action  within 
the  class  specified  in  section  120,  the  court  should  cancel  the 
lis  pendens,  notwithstanding  the  fact  that  the  complaint  con- 
tains a  demand  for  a  judgment,  entirely  foreign  to  the  cause 
of  action  alleged,  of  the  character  specified  in  that  section.^^ 
The  commencement  of  an  action  by  the  service  of  a  sum- 
mons does  not  create  a  lis  pendens  affecting  third  persons  not 
parties  to  the  action.  To  bind  a  purchaser  pendente  lite  by 
the  judgment,  there  must  also  be  a  bill  or  complaint  on  file  at 
the  time  of  his  foreclosure  in  which  the  claim  upon  the  prop- 
erty is  set  forth.  In  the  absence  of  proof  it  will  not  be  pre- 
sumed a  complaint  was  filed  prior  to  the  entry  of  judgment.'* 
But  the  notice  of  pendency  is  inoperative  until  the  complaint 
is  filed.'^  The  filing  of  an  amended  complaint  will  not  vali- 
date a  lis  pendens  not  authorized  by  the  original  complaint.'" 

5.  Actions  in  which  notice  may  be  filed. 

A  notice  of  the  pendency  of  the  action  is  properly  filed  in 
an  action  of  specific  performance,"  an  action  of  ejectment,  an 

136   App.   Div.  453,    121   N.  Y.   Supp.  67  N.  Y.  Supp.  772. 

126;     Keating    v.    Hammerstein,     196  97.  Schomaker   v.   Michaels,    189   N. 

App.  Div.  18,  187  N.  Y.  Supp.  446.  Y.    61;    MeCrum    v.    Lex   Realty    Co., 

92.  Lindheim  &  Co.  v.  Central  Nat.  113  App.  Div.  58.  98  N.  Y.  Supp.  1021; 
Realty  &  Constr.  Co.,  Ill  App.  Div.  Shandley  v.  Levine,  44  Misc.  23,  89  N. 
275,  97  N.  Y.  Supp.  619;  Small  Realty  Y.  Supp.  717. 

Co.  V.  Strauss,  162  App.  Div.  658,  147  Sale  of  lease. — A  lis  pendens  may  be 

N.  Y.  Supp.  478;   Shandley  v.  Levine,  filed   in   an   action  to   enforce   specific 

44  Misc.  23,  89  N.  Y.  Supp.  717.  performance  of  a  contract  for  the  sale 

93.  Brox  V.  Riker,  56  App.  Div.  388,  of  a  leasehold  interest  in  lands.  Riick 
67  N.  Y.  Supp.  772.  v.  Lange,  10  Hun,  303. 

94.  Leitch  v.  Wells,  48  N.  Y.  585;  Proprietary  lease.— An  action  for  the 
Atkins  v.  Hosley,  3  T.  &  C.  322.  specific  performance  of  a  contract  for 

95.  Stern  v.  O'Connell,  35  N.  Y.  104;  a  proprietary  lease  of  an  apartment  is 
Leitch  v.  Wells,  48  N.  Y.  585 ;  Weeks  one  to  recover  a  judgment  affecting  the 
V.  Jones,  76  N.  Y.  601 ;  Tate  v.  Jordan,  title  to  or  the  possession,  use  or  en- 
3  Abb.  Pr.  392;  Butler  v.  Tomlinson,  Joyment  of  real  property,  within  sec- 
38  Barb.  641;  Daly  V.  Burchell,  13  Abb.  tion  120  of  the  Civil  Practice  Act. 
Pr.  (N.  S.)  .268;  Cornell  v.  Utica,  etc.,  Lawlor  v.  Densmore-Compton  Building 
B.  R.  Co.,  61  How.  Pr.  186.  Co.,  60  Misc.  555,  112  N.  Y.  Supp.  435. 

96.  Brox  V.  Riker,  56  App.  Div.  388,  Contract  to   erect  building.— A   suit 
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action  to  impress  a  trust  on  certain  real  property,*^  to  cancel 
a  deed,**  to  foreclose  a  mortgage^  or  mechanic's  lien/  an  action 
to  charge  certain  real  estate  with  a  lien,^  or  an  action  to  avoid 
or  cancel  an  assignment  of  a  lease  of  lands.* 

A  notice  may  be  filed  in  an  action  where  the  complaint 
alleges  title  to  a  share  of  the  property  devised  and  to  the 
share  of  the  rents  and  profits  received  as  an  executor,  and 
prays  an  accounting  and  adjudication  as  to  the  rights  of  the 
parties  in  the  premises,  and  the  sale  and  distribution  of  the 
proceeds.^ 

An  action  brought  by  the  owner  of  a  city  lot  against  the 
owner  of  the  adjoining  lot,  to  compel  the  latter  to  remove  such 
portion  of  the  wall  as  overhung  the  plaintiff's  lot,  is  not  an 
action  to  recover  a  judgment  affecting  the  title  to,  or  the  pos- 
session, use  or  enjoyment  of  the  adjoining  lot,  and  plaintiff 
is  consequently  not  entitled  to  file  a  lis  pendens  describing 
the  adjoining  lot.^ 

One  who  has  a  contract  for  purchase  of  real  estate,  but  has 
not  been  let  into  possession,  has  no  lien  on  the  land,  on  the 
vendor  being  unable  to  give  good  title,  for  money  paid  on  the 

to  enforce  the  specific  performance  of  275,  97  N.  Y.  Supp.  619;  Kings-Bright 

a  contract  to  erect  a  building  on  lands  Construction   Co.   v.   Loizeaux  Lumber 

sold  by  the  plaintiff  to  the  defendant,  Co.,  140  App.  Div.  147,  125  N.  Y.  Supp. 

which   holds   them   for   the  benefit  of  1077. 

other  defendants,  and  to  impress  a  lien  Husband  and  wife. — It  may  be  filed 

thereon  for  the  unpaid  purchase  price  in  an  action  to  have  a  debt  declared  a 

and  to  compel  the  execution  of  a  mort-  lien  upon  a  married  woman's  separate 

gage,  is  one  brought  to  recover  a  judg-  real    estate.     Sanders    v.     Warner,    2 

ment  affecting  the  title  to  or  the  pos-  Week.  Dig.  507;  Brainard  v.  White,  43 

session,  use  or  enjoyment  of  real  prop-  Supr.  Ct.  399. 

erty,   within   the  meaning  of   section  Purchase   money. — ^In   an   action    to 

120  of  the  Civil  Practice  Act.     Small  recover  purchase  money  paid  under  a 

Realty  Co.  v.  Strauss,   162   App.  Div.  contract  of  sale  of  land  which  the  ven- 

658,  147  N.  Y.  Supp.  478.  dee  refuses   to   accept  because  of   de- 

98.  Keating  v.  Hammerstein,  196  feet  in  the  vendor's  title,  a  lis  pendens 
App.  Div.  18,  187  N.  Y.  Supp.  446;  may  be  filed  when  the  vendee  prays 
Miller  v.  Herzog,  148  N.  Y.  Supp.  945.  that   such   money   may  be  declared   a 

99.  Wolinsky  v.  Okum,  111  App.  lien  on  the  land.  Bachmann  v.  Wag- 
Div.  536,  97  N.  Y.  Supp.  943.  ner,  16  N.  Y.  Supp.  67. 

1.  See  chapter  on  FOEEOLOSUBE  4.  Wilmont  v.  Meserole,  41  Supr.  Ct. 
BY  ACTION,  Volume  2,  page  1433.  274. 

2.  See  the  chapter  on  MECHANICS'  6.  Kunz  v.  Bachman,  61  How.  Pr. 
LIENS.  519. 

3.  Lindheim  &,  Co.  v.  Central  Nat.  6.  McManus  v.  Weinstein,  108  App. 
Realty   &  Congitr.   Co.,   Ill    App,   Div.  Div.  301,  95  N.  Y.  Supp.  724. 
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price  and  in  examining  title ;  and  so,  in  a  suit  to  enforce  such 
an  alleged  lien,  there  is  no  right  to  a  lis  pendens.^ 

Where  the  plaintiff  alleged  that  the  defendant  in  construct- 
ing and  building  caused  quantities  of  water  and  sewage  to 
run  upon  the  premises  of  plaintiff,  and  demanded  an  injunc- 
tion to  prevent  the  increase  in  the  height  of  the  party  wall 
and  encroachment  upon  plaintiff's  land  and  to  compel  the  re- 
moval of  the  additions  to  the  party  wall  and  the  restoration 
of  the  same  to  its  original  condition,  and  to  enjoin  the  flow 
of  water,  drainage  and  sewage,  it  was  held  the  action  was 
one  in  which  the  plaintiff  might  properly  file  Us  pendens 
against  the  defendant's  property.* 

Where  a  vendee  assigns  a  claim  for  moneys  paid  under  a 
contract  to  purchase  certain  real  property,  but  does  not  as- 
sign his  interest  in  the  contract  for  the  purchase  of  such  prop- 
erty, an  action  by  the  assignee  to  recover  upon  such  claim 
does  not  in  any  manner  affect  the  title  to  the  real  property 
in  question,  within  the  meaning  of  section  120,  and  hence  a 
notice  of  lis  pendens  filed  in  the  action  is  properly  canceled.^ 

C.  ITotice  by  defendant. 

1.  Civil  Practice  Act,  §  125.    Notice  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon  which  he 
demands  on  affirmative  judgment  affecting  the  title  to,  or  the  possession,  use  or 
enjoyment  of  real  property,  he  may  file  a  like  notice  at  the  time  of  filing  Ms 
answer  or  at  any  time  afterwards  before  final  judgment.  The  last  five  sections 
apply  to  such  a  notice.  For  the  purpose  of  such  an  application,  the  defendant 
filing  such  notice  is  regarded  as  a  plaintiff  and  the  plaintiff  is  regarded  as  a 
defendant. 

2.  When  filed  by  the  defendant. 

Where  a  defendant  properly  filed  lis  pendens  under  section 
125,  a  motion  to  cancel  it  may  be  denied.^"  A  defendant  who 
sets  up  in  his  answer  a  counterclaim  on  which  he  demands  an 
affirmative  judgment,  affecting  the  title  to  or  possession  or 
enjoyment  of  real  property  is  given  the  right  by  this  section 
to  file  a  lis  pendens.  Where  the  answer  sets  up  as  a  counter- 
claim on  behalf  of  the  firm  of  which  the  defendant  was  a  mem- 

7.  Krainin  v.  Coffey,  53  Misc.  6,  103         9.  Murphy  v.  Hurley,  155  App.  Dlv. 
N.  Y.  Supp.   976,  affirmed,    119   App.      465,  140  N.  Y.  Supp.  514. 

DJv.  516,  104  N.  Y.  Supp.  174.  10.  Niebuhr  v.  Schreyer,  1  St.  Rep. 

8.  Moeller   v.   Wolkenberg,   67   App.      626. 
Div.  487,  73  N.  Y.  Supp.  890. 
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ber,  that  plaintiff  took  funds  of  the  firm  and  purchased  there- 
with real  property  which  was  legally  and  equitably  held  and 
should  be  applied  to  the  payment  of  certain  profits  alleged  to 
be  due  defendant  and  asked  judgment  for  the  sale  of  the 
property  and  that  the  proceeds  be  applied  to  the  discharge  of 
defendant's  claim,  it  was  held  that  this  counterclaim  and  the 
judgment  demanded  affected  the  title  to  real  property,  so  that 
a  lis  pendens  was  proper.^ 

B.  Contents  of  notice. 
1.  In  ifeneral. 

Section  120  of  the  Civil  Practice  Act  requires  the  notice  to  ' 
state  the  names  of  the  parties  and  the  object  of  the  action 
and  to  contain  a  brief  description  of  the  property  affected 
thereby.^^  It  should  also  contain  a  direction  to  the  clerk  to 
index  it  under  the  names  of  the  defendants  specified."  The 
addition  of  one  wrong  initial  between  the  Christian  and  sur- 
name of  a  party  will  not  have  the  effect  of  relieving  the  pur- 
chaser of  property  described  in  notice  from  the  presumption 
of  having  a  full  knowledge  of  the  pendency  of  an  action  in 
respect  thereto." 

A  lis  pendens,  which  gives  the  city  and  ward  in  which  a 
mortgage  is  recorded,  but  omits  to  specify  the  county,  may 
be  a  substantial  compliance  with  the  statute.^ 

The  description  of  the  property  need  not  be  as  precise  and 
formal  as  those  usually  contained  in  deeds  and  mortgages. 
Thus,  where  the  lis  pendens  in  an  action  to  foreclose  a  mort- 
gage has  been  properly  indexed  against  all  the  defendants 
and  the  mortgages  on  record  are  correctly  described  by  date 
and  names  of  parties,  the  purchaser  takes  a  good  title  as 
against  subsequent  alienees  of  a  defendant,  although  the  de- 
scription in  the  lis  pendens,  while  giving  the  proper  section 

11.  Niebuhr  v.  Schreyer,  1  St.  Eep.  in  an  attachment  case,  describing  the 
626;  8.  c.  13  Daly,  546,  10  Civ.  Pro.  R.  property  as  "all  the  real  property  of 
72.  defendant,  or  in  which  she  may  have 

12.  Attachment. — The  notice  should  an  interest,  situate  in  Chenango 
describe  only  the  property  to  be  actually  county,"  is  a,  nullity.  Jafifray  v. 
affected  by  the  judgment,  and  where  Brown,  17  Hun,  575. 

an  attachment  issues  it  should  include  13.  Freedman    v.    Safran,    131    App. 

only  the  property  attached.     If  it  in-  Div.  675,  116  N".  Y.  Supp.  113. 

eludes  other  property,  it  i»  inoperative  14.  Weber  v.   Fowler,   11   How.    Pr. 

as    to    such    property.    Fitzgerald    v.  458. 

Blake,  28  How.  Pr.  110.    A  lia  pendens,  15.  Potter  v.  Rowland,  8  X.  Y.  448. 
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and  block  number  of  the  lands  consisting  of  a  single  plot, 
stated  that  the  metes  and  bounds  ran  from  the  southerly  side 
of  a  certain  street  whereas  the  property  was  actually  situated 
on  the  northerly  side.  Such  inaccuracy  of  description  was  a 
mere  clerical  error  which  a  purchaser  would  have  discovered 
on  an  examination  of  the  notice  and  by  reference  to  the  mort- 
gage described  therein.^" 

A  party  is  not  required  in  a  lis  pendens  to  anticipate  and 
state  all  the  defects  which  may  appear  in  the  proof  of  another 
claimant  of  the  land  on  the  trial  of  any  action  which  the  latter 
may  bring." 

2.  Amendment  of  notice. 

A  notice  of  pendency  of  action  may  be  amended  to  correct 
clerical  errors  therein.^*  It  may  be  amended  by  inserting  in 
the  notice  a  specific  description  of  a  lot  of  land  omitted  by 
mistake,"  or  by  striking  out  portions  of  descriptions  of  prop- 
erty not  proper  to  be  included  in  such  notice.'" 

It  is  within,  the  power  of  the  court  to  amend  the  notice  by 
making  formal  corrections;  but,  if  new  parties  be  added,  an 
amended  notice  must  be  filed,  at  least  as  to  the  parties  added.^^ 
Where  parties  are  stricken  out,  the  safer  way  is  to  file  a  new 
notice.^^ 

Where  it  appeared  that  a  notice  of  pendency  affected  real 
estate  of  defendant  which  could  not  possibly  be  affected  by 
the  relief  sought,  the  court  required  an  amendment  and  cor- 
rection thereof  as  a  condition  of  awarding  plaintiff  a  new 
trial.'^ 

An  amended  lis  pendens  filed  with  or  after  the  filing  of  an 
authorized  amended  summons  and  complaint  is  effectual,  al- 
though the  filing  of  the  original  lis  pendens  was  irregular  and 
ineffectual." 

IG.  Freedman    v.    Safran,    131    App.  21.  Weeks   v.    Tomeg,    16   Hun,   340, 

Div.  675,  116  N.  Y.  Supp.  113.  affirmed,  76  N.  Y.  601;  Waring  v.  War- 

17.  Brown  V.  Goodwin,  75  N.  Y.  409.  ing,  7  Abb.  Pr.  472;   Vanderheyden  v. 

18.  Wliite  V.  Coulter,  1  Hun,  357;  Gary,  38  How.  Pr.  367;  Curtis  v.  Hitch- 
modified,  59  N.  Y.  629;  Weber  v.  Few-  cock,  10  Paige,  399;  Clark  v.  Havens, 
ler,  11   How.  Pr.  458;   Potter  v.  Row-  Clarke's  Ch.  560. 

land,  8  N.  Y.  448.  22.  Curtis    v.    Hitchcock,    10    Paig«, 

19.  Vanderheyden  v.  Gary,  38  How.      399. 

Pr.  367.  23.  Beaman  v.  Todd,  4  St.  Rep.  84. 

20.  Fitzgerald  v.  Blake,  28  How.  Pr.  24.  Daly  v.  Burchell,  13  Abb.  Pr. 
110.                                                                      (N-  S.)   264. 


2922       REAL  PBOPEKTY,  PROVISIONS  RELATING  TO. 

E.  Necessity  of  service  of  process  in  action. 

Under  section  120  of  the  Civil  Practice  Act,  the  notice  may 
be  filed  before  the  service  of  process  on  the  defendant,  but 
in  such  a  case  service  must  be  made  within  sixty  days  as  pro- 
vided by  such  section.  The  failure  to  make  timely  service 
under  such  circumstances  nullifies  the  lis  pendens,  and  fur- 
nishes ground  for  its  cancellation,^  but  it  does  not  invalidate 
the  service  of  the  process.^  The  delivery  of  the  summons  to 
the  sheriff  for  service  upon  the  defendant  is  not  equivalent  to 
the  service  required  by  the  statute.^ 

A  defendant,  who  was  aggrieved  by  the  failure  of  the  plain- 
tiff to  serve  the  summons  after  the  filing  of  a  lis  pendens 
within  the  time  fixed  by  section  120  should  move  for  the  can- 
cellation thereof  under  section  123,  in  which  case  the  cancel- 
lation is  in  the  discretion  of  the  court.  When  it  appears  that 
the  plaintiff's  failure  to  serve  the  summons  on  the  defendant 
was  due  to  the  fact  that  the  defendant  remained  in  hiding  and 
refused  to  disclose  his  residence,  the  motion  should  be  denied.^ 

F.  Cancellation  of  notice. 

1.  Civil  Practice  Act,  §  123.    Cancellation  of  notice. 

After  the  action  is  settled,  discontinued  or  abated,  or  final  judgment  is  ren- 
dered therein  against  the  party  filing  the  notice,  and  the  time  to  appeal  there- 
from has  expired,  or  if  a  plaintiff  filing  the  notice  unreasonably  neglects  to  pro- 
ceed in  the  action,  the  court,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved  and  upon  such  notice  as  may  be  directed  or  approved  by  it,  may 
direct  that  a  notice  of  the  pendency  of  an  action  be  cancelled  of  record  by  a 
particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed  and  recorded.  The 
cancellation  must  be  made  by  a  note  to  that  effect,  on  the  margin  of  the 
record,  referring  to  the  order.  Unless  the  order  is  entered  in  the  same  clerk's 
office,  a  certified  copy  thereof  must  be  filed  therein  before  the  notice  is  cancelled. 

2.  Civil  Practice  Act,  §  124.    Cancellation  by  deposit  or  undertaking. 

In  an  action,  other  than  an  action  to  foreclose  a  mortgage  or  for  the  partition 
of  real  property  or  for  dower,  in  which  a  notice  of  the  pendency  thereof  has 
been  filed  and  in  which  it  shall  appear  to  the  court  that  adequate  relief  can  be 
secured  to  the  party  filing  the  same  by  a  deposit  of  money  or  in  the  discretion  of 

26.  Lipschitz    v.    Watson,    113    App.  26.  Brandon  v.  Vroman,  29  App.  Div.- 

Div.  408,  99  N.  Y.  Supp.  418;  Cohen  v.  597,  51  N.  Y.  Supp.  943. 

Biber,   123   App.   Div.   528,    108   N.  Y.  27.  Cohen   v.    Biber.    123    App.    Div. 

Supp.   249;    Cohen   v.   Levy,   27   Misc.  528,  108  N.  Y.  Supp.  249. 

330,  58  N.  Y.  Supp.  721.  28.  Levy  v.  Kon,  114  App.  Div.  795, 

Compare,   Shostack   v.   Haskell,   116  100  N.  Y.  Supp.  205. 
Misc.  475,  190  N.  Y.  Supp.  174. 
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the  court  by  the  giviiig  of  an  undertaking,  where  the  cancellation  of  such  notice 
is  not  otherwise  expressly  provided  for  or  regulated,  any  person  having  an  in- 
terest in  the  property  affected  by  the  action  may  apply  for  the  cancellation 
thereof  upon  notice  to  all  the  x>arties  to  the  action  and  to  such  other  persons  as 
the  court  may  direct ;  and  the  court  in  which  the  action  is  pending  may  make  an 
order  for  deposit  or  for  an  undertaking  upon  such  terms  as  to  costs  or  other- 
wise as  may  seem  just. 

3.  Oeneral  power  of  cancellation. 

Sections  123  and  124  of  the  Civil  Practice  Act  prescribe  the 
circumstances  under  which  a  lis  pendens  may  be  cancelled.^ 
The  right  to  file  a  lis  pendens  being  statutory,  the  provisions 
of  the  statute  must  be  strictly  followed  and  a  motion  to  cancel 
is  properly  denied  where  this  section  does  not  authorize  its 
cancellation.^"  Where  an  action  is  one  in  which  the  right  to 
file  a  notice  is  given  to  the  plaintiff,  the  right  is  absolute,  not 
resting  in  the  discretion  of  the  court,  and  if  the  notice  is 
properly  filed,  it  may  not  be  canceled  save  in  the  manner  pre- 
scribed by  the  statute.**^    Generally,  it  can  be  cancelled  only 


29.  Building  code  of  New  York.— The 
provisions  of  the  Practice  Act  provid- 
ing for  the  cancellation  of  a  notice  of 
pendency  of  action  upon  making  a  de- 
posit or  giving  an  undertaking,  do  not 
apply  to  a  proceeding  brought  under 
the  provisions  of  the  Building  Code  of 
the  city  of  New  York.  Where  it  ap- 
pears in  an  action  brought  by  the  city 
of  New  York  that  the  plaintiff  is  en- 
titled to  other  relief  than  a  judgment 
for  a  sum  of  money  and  for  a  sale  of 
the  property  mentioned  in  the  oom- 
plaint,  adequate  relief  would  not  be 
secured  by  a  deposit  of  money  or  an 
undertaking;  and  for  that  reason  the 
notice  of  pendency  should  not  be  can- 
celed. City  of  New  York  v.  Holding, 
57  Misc.  146,  107  N.  Y.  Supp.  749. 

30.  Willis  V.  Bellamy,  53  Supr.  Ct. 
94,  11  Civ.  Pro.  R.  104. 

81.  Mills  V.  Bliss,  55  N.  Y.  139; 
Beman  v.  Todd,  124  N.  Y.  114;  Lind- 
heim  &  Co.  v.  Central  Nat.  Realty  & 
Construction  Co.,  Ill  App.  Div.  275, 
97  N.  Y.  Supp.  619;  Shandley  v.  Le- 
vine,  44  Misc.  23,  89  N.  Y.  Supp.  717; 
Shostack  v.  Haskell,  116  Misc.  475,  190 
N.  Y.  Supp.  174;  Murray  v.  Barth,  30 


Abb.  N.  C.  303,  24  N.  Y.  Supp.  921; 
Niebuhr  v.  Schreyer,  10  Civ.  Pro.  R. 
72;  aff'd,  1  St.  Rep.  62e;  Willis  v.  Bel- 
lamy, 11  Civ.  Pro.  R.  104;  Pratt  v. 
Hoag,  12  How.  Pr.  215;  Wilmont  v. 
Meserole,  41  Supr.  Ct.  274;  Parks  v. 
Murray,  2  St.  Rep.  135;  Brainerd  v. 
White,  48  Supr.  Ct.  399. 

Mechanic's  lien. — In  an  action  to 
foreclose  a  mechanic's  lien  upon  appli- 
cation for  the  discharge  of  the  liens  in- 
volved in  the  action,  upon  making  a 
deposit,  an  order  was  made  fixing  the 
amount  of  deposit  at  a  sum  sufficient 
only  to  meet  the  plaintiff's  lien,  and 
directing  that  upon  the  deposit  being 
made  the  liens  of  the  plaintiff  and  of 
the  defendant  who  had  made  default 
and  had  not  appeared  at  the  hearing, 
should  be  discharged  and  the  lis  pen- 
dens cease  to  be  a  lien  or  incumbrance; 
this  was  held  error,  that  the  court  had 
no  power  to  make  such  an  order,  since 
the  notice  can  only  be  canceled  in  the 
cases  in  which  the  statute  authorizes 
it.  Fischer  v.  Hussy,  11  Misc.  529,  32 
N.  Y.  Supp.  762;  See  also,  Murray  v. 
Barth,  30  Abb.  N.  C.  303,  24  N.  Y. 
Supp.  921,    The  Supreme  Court  has  no 
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in  the  cases  specified  in  the  statute,^^  except  that  the  court 
may  order  the  notice  cancelled  if  it  has  been  filed  in  an  action 
when  such  a  notice  is  not  authorized.^  A  notice  duly  filed 
cannot  be  canceled  on  the  ground  that  plaintiff  has  not  a  good 
cause  of  action,  if  the  complaint  be  one  on  which  he  would  be 
entitled  to  relief  on  default  as  affecting  real  property.^*  If 
there  be  any  doubt  as  to  the  right  of  a  plaintiff  in  an  action  to 
file  a  lis  pendens  therein,  the  question  should  not  be  decided 
on  a  motion  to  cancel  such  lis  pendens.^  A  motion  to  cancel 
lis  pendens  on  the  ground  that  the  action  is  not  within  the 
provisions  of  section  120  will  be  granted  only  when  it  appears 
from  the  complaint  that  it  is  not  the  purpose  of  the  action  to 
recover  a  judgment  vacating  the  title  to,  or  possession,  use, 
or  enjoyment  of  real  property.^" 

A  lis  pendens  being  a  public  record,  filed  with  the  clerk  of 
the  court,  is  necessarily  before  the  court  on  a  motion  to  cancel 
it,  and  it  is  immaterial  whether  or  not  a  copy  thereof  is  pre- 
sented to  the  court.*^ 

A  person  not  a  party  to  an  action  who  owned  the  property 
covered  by  a  lis  pendens,  but  conveyed  it  pending  the  action, 
has  no  standing  to  move  to  dischare  the  lis  pendens  from 
record.^^ 

The  fact  that  a  motion  by  one  of  two  defendants  to  cancel 
a  lis  pendens  has  been  denied  does  not  make  the  matter  res 
adjudicata  so  as  to  bar  a  similar  motion  by  the  other  defend- 
ant where  the  interests  of  the  two  in  the  lands  are  not  the 
same,  and  the  first  motion  was  made  solely  upon  the  pleadings 
and  affidavits  without  an  offer  to  substitute  security  as  allowed 
by  section  124,  which  offer  is  made  on  the  second  motion.^' 

general  power  to  discharge  a  notice  of  Supr.  Ct.  274. 

pendency  filed  in  an  action  brought  to  34.  Brainerd   v.   White,   12   Abb.   N. 

foreclose  a  mechanic's  lien,  and   such  C.  407;   Shandley  v.  Levine,  44  Misc. 

a  motion  must  not  only  be  made  upon  23,  89  N.  Y.  Supp.  717. 

notice,    but    the    moving    party    must  35.  Smadbeck  v.  Law,  106  App.  Div. 

bring  the   case  within   section    123   of  552   94  N.  Y.  Supp.  797. 

the    Practice  Act,    and    among  other  36.  St.    Regis    Paper    Co.    v.    Santa 

things,  must  show  that  the  time  to  ap-  Clara  Co.,  62  App.  Div.  538,  71  N.  Y. 

peal   from  the  judgment  has  expired.  Supp.  82. 

Madden  v.  Lennon,  23  Misc.  79,  SO  N.  37.  Brox  v.  Riker,  56  App.  Div.  388, 

Y.  Supp.  690.  67  N.  Y.  Supp.  772. 

32.  Mills  V.  Bliss,  55  N.  Y.  139.  38.  Walters  v.  Kraemer,    17    N.    Y. 

33.  St.    Regis    Paper    Co.    v.    Santa  Supp.  659. 

Clara  Co.,  62  App.  Div.  538,  71  N.  Y.  39.  VVessel    v.    Sakmann,    131    App. 

Supp.    82;    Wilmont    v.    Mererole,    41       Div.  99,  115  N.  Y.  Supp.  245. 
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4.  Judgment  for  defendant. 

A  notice  of  pendency  cannot  be  canceled  because  of  a  judg- 
ment recovered  by  the  defendant  until  the  time  to  appeal  has 
expired.***  Where  a  nonsuit  or  an  involuntary  discontinuance 
has  been  granted,  the  notice  of  pendency  will  not  be  cancelled 
until  the  time  for  the  plaintiff  to  take  an  appeal  has  expired.*^ 
But  where  an  appeal  to  the  Appellate  Division  taken  by  plain- 
tiff in  an  action  of  ejectment  from  a  judgment  dismissing  his 
complaint  upon  the  merits,  is  dismissed  for  failure  to  prose- 
cute it,  such  judgment  is  a  final  judgment  under  section  123, 
and  the  defendant  is  entitled  as  matter  of  right  to  have  the 
notice  of  pendency  canceled.^ 

The  court  cannot  cancel  a  lis  pendens  where  the  judgment 
has  been  recovered  in  favor  of  defendant  untU  after  time  to 
appeal  has  expired,  but  generally  an  order  of  cancellation  is 
properly  made  when  the  application  shows  a  judgment  of  dis- 
missal voluntarily  entered  by  plaintiff,  an  affirmance  of  the 
judgment  and  prejudice  to  defendant  arising  from  the  con- 
tinuance of  the  notice  uncanceled.^ 

Under  section  123  a  defendant  is  entitled  as  a  matter  of 
right,  upon  compliance  therewith,  to  have  the  lis  pendens  can- 
celed except  that  the  court  may  exercise  its:  discretion  where 
the  plaintiff  "unreasonably  neglects  to  proceed  in  the  ac- 
tion." Where  a  notice  of  pendency  of  action  is  filed,  the  facts 
required  by  section  123  must  exist  before  the  court  is  au- 
thorized on  motion  to  cancel  such  notice.  That  is,  the  time 
to  appeal  from  the  final  judgment  must  have  expired  or  the 
plaintiff  must  have  unreasonably  neglected  to  proceed  with 
the  action." 

40.  Parks  v.  Murray,  2  St.  Eep.  135.       aed  on  other  grounds,  194  N.  Y.  495; 
A  notice  of  entry  of  judgment  is  in-      Wittemann   Brothers  v.  Forman  Bot- 

effectual  when   the  copy  of  th«  judg-  tling  Co.,  178  App.  Div.  674,  165  N.  Y. 

ment   attached   is   not    signed   by   the  Supp.  811. 

clerk,  and  it   is  error  to  cancel  a  lis  42.  Jarvis      v.      American      Forcite 

pendens  on  the  ground  that  plaintiff's  Powder  Mfg.  Co.,  93  App.  Div.  234,  87 

time  to  appeal  had  expired  because  of  N.  Y.  Supp.  742. 

the   service  of  such  a  notice.     Slater  43.  Lennon  v.  Stiles,  9  N.  Y.  Supp. 

V.    Grannemann,     124    App.    Div.    98,  358,  31  St.  Rep.  115. 

108  N.  Y.  Supp.  363.  44.  Fitzsimmons     v.      Drought,    15 

41.  Whalen     v.     Stuart,     123     App.  App.  Div.  413,  44  N.  Y.  Supp.  453. 
Div.  446,  108  N.  Y.  Supp.  355;  rever- 


2926      BKAL  PKOPEBTY,  PEOVISIONS  RELATING  TO. 

5.  Neglect  to  proceed. 

The  court  is  authorized  to  cancel  a  notice  of  pendency  if 
the  plaintiff  unreasonably  neglects  to  proceed  with  the  action. 
A  delay  by  the  plaintiff  for  more  than  a  year  in  taking  an 
appeal  is  an  unreasonable  neglect.*^  While  an  order  setting 
aside  a  lis  pendens  for  failure  to  proceed  is  in  force,  the 
plaintiff  has  no  right  to  file  another  lis  pendens  in  the  action.*' 

6.  Deposit  of  money  or  undertakii^. 

Under  section  124,  when  it  appears  to  the  court  upon 
motion  that  adequate  relief  can  be  secured  to  plaintiff  by 
a  deposit  of  money,  or,  in  the  discretion  of  the  court,  by 
the  giving  of  an  undertaking,  the  defendant  may  secure  a 
cancellation  of  the  notice.  This  section  does  not  authorize 
the  cancellation  of  a  lis  pendens  when  it  appears  from  the 
complaint  or  by  established  facts  that  plaintiff  may  be  en- 
titled to  specific  performance  of  a  contract  to  convey  lands. 
In  such  event  the  money  deposited  or  the  undertaking  would 
not  give  adequate  relief,  so  that  the  right  to  specific  perforrp- 
ance  can  only  be  determined  on  the  trial.  The  lis  pendens 
wiU  not  be  canceled  when  the  complaint,  or  clearly  established 
facts,  shows  a  right  to  specific  performance.*''  But  if  the 
plaintiff  shows  that  specific  performance  by  the  defendant  is 
impossible,  and  that  his  only  remedy  is  for  damage,  the  court 
should  order  the  cancellation  of  the  lis  pendens  upon  the  de- 
fendant giving  an  undertaking  or  depositing  moneys  to  insure 
the  payment  of  damages.** 

When  the  complaint  asks  that  a  deed  whereby  the  plaintiff 
conveyed  to  his  copartner  his  undivided  half  interest  in  his 
real  estate  be  vacated  and  set  aside,  a  lis  pendens  filed  by  the 
plaintiff  should  not  be  canceled,  as  adequate  relief  cannot  be 
granted  to  the  plaintiff  by  the  deposit  of  money  or  an  under- 
taking under  section  124.  A  deposit  of  money  or  an  under- 
taking by  the  defendant  is  adequate  relief  under  section  124, 
only  when  it  is  apparent  that  the  only  relief  to  which  the  plain- 

45.  Townsend    v.    Work,    29    K.    Y.  v.  Lex  Realty  Co.,  113  App.  Div.  58, 
Supp.  791.  98  N.  y.  Supp.   1021;   Miehkind-Fein- 

46.  Cohen    v.    Katkowaky,    43    App.  berg  Realty  Co.  v.  Sidorsky,  115  App. 
Div.  196,  69  N.  Y.  Supp.  344.  Div.  115,  100  N.  Y.  Supp.  714. 

47.  Tishman   v.   Acritelli,    111   App.  48.  Bresel    v.    Browning,    109    App. 
Div.  237,  97  N.  Y.  Supp.  668;  McCnim  Div.  588,  96  N.  Y.  Supp.  402. 
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tiff  would  be  entitled  is  a  judgment  for  a  sum  of  money  wMch 
would  be  a  lien  upon  the  lands.^'  If  the  action  is  to  impress  a 
Uen  on  the  property,  the  notice  may  properly  be  cancelled 
upon  the  giving  of  an  adequate  undertaJdng.*" 

A  motion  to  cancel  a  notice  of  pendency  on  depositing  money 
or  giving  undertaking  in  action  brought  by  tenant  to  set  aside 
a  surrender  of  his  lease  on  the  ground  that  it  was  induced  by 
fraud,  and  to  be  restored  to  the  possession  of  the  demised 
premises  should  be  denied."^ 

A  motion  to  cancel  the  lis  pendens  on  depositing  money  or 
giving  an  undertaking  is  to  be  determined  on  the  allegations 
of  the  complaint.^^  On  a  motion  to  cancel  a  lis  pendens  on 
giving  security,  the  court  cannot  look  into  the  facts  as  on  a 
trial,  nor  search  the  complaint  as  on  a  demurrer,  it  being  suffi- 
cient to  require  a  denial  of  the  motion  if  the  complaint  shows 
on  its  face  a  suit  aif ecting  title  to  real  estate.^ 

7.  Discretion. 

The  Appellate  Court  wiU  not  interfere  with  the  discretion 
of  the  Special  Term  in  refusing  to  vacate  a  lis  pendens  on 
condition  that  the  defendant  make  a  deposit  or  give  an  under- 
taking, unless  a  strong  case  of  an  abuse  of  that  discretion  is 
shown." 

6.  Effect  of  notice. 

1.  Civil  Practice  Act,  §  121.    Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  the  pendency  of  the 
action  is  constructive  notice,  from  the  time  of  so  filing  the  notice  only,  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby,  from  or  against  a 
defendant  mth  respect  to  whom  the  notice  is  directed  to  be  indexed.  A  person 
whose  conveyance  or  incumbrance  is  subsequently  executed  or  subsequently  re- 
corded is  bonnd  by  all  proceedings  taken  in  the  action  after  the  filing  of  the 
notice,  to  the  stime  extent  as  if  he  was  a  party  to  the  action.  After  a  notice  of 
pendency  of  action  has  been  cancelled,  neither  the  proceedings  in  the  action  nor 
any  judgment  which  may  be  rendered  therein  shall  affect  the  real  property  de- 
scribed in  any  such  cancelled  notice. 

49.  Wolinsky  v.  Okun,  111  App.  Div.  N.  Y.  Supp.  162;  aff'd,  114  App.  Div. 
536,  97  N.  Y.  Supp.  943.  913,  100  N.  Y.  Supp.  1124. 

50.  Keating  v.  Hammerstein,  196  63.  Werner  t.  Jackson,  115  App. 
Aprp.  Div.  18,  187  N.  Y.  Supp.  446.  Div.  176,  100  N.  Y.  Supp.  763. 

61.  Schenkein  v.  Horowitz,  61  Misc.  64.  Kings-Bright  Construction  Co.  v. 
80,  99  N.  Y.  Supp.  161.                                Ixriieaux  Lumber  Co.,   140  App.   Div. 

62.  Kennedy  v.  Hall,  51  Misc.  78,  99      147,  124  N.  Y.  Supp.  1077. 
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2.  Civil  Practice  Act,  §  988.    Fersoas  bound  by  judgment  in  certain 

actions. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the  po8- 
session,  use  or  enjoyment  of  real  property,  all  the  proceedings  and  the  judgment 
shall  bind,  in  addition  to  the  persons  who  are  bound  by  the  filing  of  a  notice  of 
pendency  of  the  action  pursuant  to  law,  all  persons  who  acquire  inchoate  dower 
in  the  real  property  described  in  the  notice  of  pendency  of  the  action  after 
the  filing  of  such  notice  and  also  all  persons  bom  between  the  filing  of  such 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  such  action  who  would 
have  been  bound  by  such  proceedings  if  bom  after  such  judgment ;  provided  the 
court,  in  its  discretion,  at  any  time  before  final  judgment,  may  allow  any  such 
person  to  intervene  or  may  require  that  he  be  brought  in  as  party,  or  make  such 
other  order  or  provision  for  the  protection  or  recognition  of  his  rights  as  justice 
may  require  and  the  circumstances  of  the  case  permit.  In  admitting  such  new 
party  or  requiring  such  new  party  to  be  brought  in,  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the  answer  of  any  other  defendant  or 
defendants  stand  as  his  answer;  may  direct  that  the  action  retain  its  place  on  the 
calendar;  may  require  or  dispense  with  the  appointment  of  guardian  ad  litem; 
may  allow  a  new  trial  or  any  re-hearing;  or  may  direct  that  all  or  any  part  of 
the  proceedings  stand  and  bind  such  new  party,  or  may  make  or  impose  any  other 
provision,  term  or  condition  that  to  the  court  may  seem  proper. 

3.  General  effect  of  lis  pendens. 

The  doctrine  applicable  to  lis  pendens  is  based  upon  the 
theory  of  public  policy,  that  while  a  suit  is  pending  there 
should  be  no  change  in  the  existing  state  of  things,  and  its 
purpose  is  to  give  effect  to  the  right  ultimately  established 
by  the  judgment,  and  its  office  is  to  carry  into  effect  the  rule 
that  pending  the  suit  nothing  shall  be  changed.^^    The  office 

56.  Crocker  v.  Lewis,  79  Hun,  400,  who  recovered  real  estate  conveyed  by 

29  N.  Y.  Supp.  798;   afl'd,  144  N.  Y.  him  under  an   ibsolute  deed,  which  is 

140;  Murray  v.  Lilhurn,  2  Johns.  Ch.  claimed  to  be  a  mortgage,  after  the  fil- 

441;   Hendricks  v.  Andrews,   7  Wend.  ing  of  a  lis   pendens   in   such  action, 

^32.  such  receiver  is  bound  by  the  judgment 

A    judgment    docketed    subsequently  subsequently  recovered,  to  the  same  ex- 

to  the  filing  of  a  lis  pendens  in  a  fore-  tent  as  if  he  had  been  substituted  as 

closure   suit    and    the   service    of   the  the  plaintiff.     Spencer  v.   Berdell,   45 

summons  on  one  of  the  defendants  is  a  Hun,  179. 

subsequent  incumbrance,  and  the  judg-  Trespass.— A  purchaser  of  land  who 

ment  creditor  is  bound  by  the  decree,  takes  a  conveyance  pending  an  action 

although  not  made  a  party.     Puller  v.  of  trespass   between   the  grantor  and 

Scribner,  76  N.  Y.  190.  another,    in    which    issue  of  title  has 

Receiver. — ^Where  a  receiver  is  ap-  been  made,  is  not  concluded  by  a  sub- 
pointed  in  proceedings  supplementary  sequent  judgment  in  that  action.  It 
to  execution  under  a  judgment  recov-  seems  the  doctrine  of  lis  pendens, 
ered  subsequent  to  the  commencement, ^either  under  the  Code  or  at  common 
of  the  action  by  the  judgment  debtor, Li® law.  does  not  apply  to  such  an  action, 
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of  a  lis  pendens  is  to  give  constructive  notice  to,  and  to  bind 
by  the  subsequent  proceedings,  those  who  may  deal  with  a  de- 
fendant, with  respect  to  the  property  involved  in  the  action 
during  the  pendency,  and  before  final  judgment.^®  The  effect 
of  section  121  is  to  make  the  property  involved  in  the  litiga- 
tion subject  to  the  burden  of  the  action  as  against  holders  of 
unrecorded  deeds  and  instruments  executed  after  the  filing  of 
the  lis  pendens  in  said  action,  and  indexed  against  all  persons 
having  an  interest  in  the  property.^''  A  person  whose  convey- 
ance is  executed  or  recorded  after  filing  of  notice  of  pendency, 
is  bound  by  all  proceedings  taken  in  the  action  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  were  a  party  to  the 
action.^* 

The  filing  of  the  notice  is  a  statutory  substitute  for  actual 
notice  to  subsequent  purchasers  and  incumbrancers  of  the 
existence  of  plaintiff's  claim,  and  that  he  has  commenced  an 
action  to  enforce  it  upon  the  lands;  whoever  purchases  such 
lands  afterwards  buys  with  notice  equivalent  to  actual  knowl- 
edge of  these  facts.^'  The  maxim  pendente  lite  nihil  immovetur 
prevails  to  the  extent  that  whoever  purchases  or  acquires  title 
pendente  lite  takes  it  subject  to  any  decree  which  may  be  made 
in  respect  to  it  in  the  pending  suit.*"    The  filing  of  a  notice  of 

as  it  is  not  brought  to  procure  a  jndg-  58.  Connor   v.    Connor,   36   St,   Rep. 

ment  affecting  the  title  or  possession  823,   13   N.   Y.    Supp.   402;    Fuller   v. 

of  the  land,  although  they  may  in  cer-  Scribner,  76   N.   Y.    190;    Kindberg  v. 

tain   cases  be  affected  thereby,  and  a  Freeman,  39  Hun,  466;  aff'd,  109  N.  Y. 

grantee  of  a  party  acquires  no  Intereet  653;   Powell  v.  Jenkins,   14  Misc.   83, 

by  his   deed   in  the   subject-matter  of  35  N.  Y.  Supp.  365. 

the  pending  litigation.    Hailey  v.  Ano,  69.  Chapman  v.  West,  17  N.  Y.  125; 

136  N.  Y.  569.  Hall  v.  Nelson,  23  Barb.  88;   Crocker 

86.  Sheridan  v.   Andrews,  49  N.    Y.  v.   Lewie,    144  N.   Y.    140;    Parker   v. 

478;    Freedman   v.   Safran,   131    App.  Selye,  3  App.  Div.  149,  38  N.  Y.  Supp. 

Div.  675,  116  N.  Y.  Supp.  113;  Kind-  164;  Hall  v.  Nelson,  14  How.  Pr.  32. 

berg  T.  Freeman,  39  Hun,  466;   aff'd,  60.  Cleveland  v.   Boerum,  24  N.  Y. 

109  N.  Y.  653;  Batterman  v.  Albright,  617;  Hayden  v.  Bucklin,  9  Paige,  512; 

6  St.  Rep.  334;  Spencer  v.  Berdell,  45  Zeiter  v.  Bowman,  6  Barb.  133;   Peo- 

Hun,   179;   Ayrault  v.  Murphy,  54  N.  pie  v.  Connelly,  8  Abb.  Pr.  128;  Har- 

Y.  203.  rington  v.  Slade,  22  Barb.  161. 

57.  Bernard  v.    Baldwin,   106  Misc.  Lateral    support.— A    landowner   de- 

831,    175   N.    Y.    Supp.    138;    Kipp    v.  prived  of  lateral  support  is  entitled  to 

Brandt,   49    How.   Pr.    358;    Stem   ▼.  a  mandatory  injunction  requiring  the 

COonnell,  35  N.  Y.  104-  adjacent  owner  to  give  such  support 

The  assignee  of  a  mortgage  is  af-  although  the  land  was  conveyed  subse- 

fected  by  a  notice  of  pendency.    Horey  quent  to  the  excavation  if  a  lis  pen- 

v.  Hill,  3  Lans.  167.  dens  was  filed  in  the  suit  for  an  in- 
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pendency  as  to  a  person  who  has  no  actual  notice  of  the  ac- 
tion has  only  the  effect  of  binding  him  by  a  judgment  which 
may  be  entered  in  the  action  in  which  it  is  filed,  and  where  no 
judgment  is  entered  therein  the  notice  is  ineffective." 

4.  Parties. 

Section  121  does  not  apply  to  defendants  actually  served 
with  process.*^ 

5.  Person  in  possession. 

The  provisions  of  section  121  include  only  cases  where  no 
more  has  been  done  than  the  making  and  delivery  of  the  con- 
veyance or  incumbrance,  and  not  to  a  case  where  the  pur- 
chaser or  incumbrancer  has,  in  fact,  prior  to  the  filing  of  the 
notice  of  pendency,  become  possessed  of  the  premises.  Such 
possession  is  notice  as  complete  as  recording  of  the  instru- 
ment itself  could  be  as  to  all  persons  dealing  with  or  proceed- 
ing against  the  party.*^ 

6.  Prior  incumbrance  or  conveyance. 

Under  section  121  an  incumbrance  on  land  executed  and 
delivered  before,  but  not  recorded  until  after,  the  filing  of  a 
lis  pendens,  is  as  completely  cut  off  by  a  judgment  of  fore- 
closure as  if  the  holder  had  been  made  a  party  to  the  suit." 
While  a  person  whose  conveyance  is  subsequently  recorded 
is  bound  to  the  same  extent  as  if  he  were  a  party,  if  the  plain- 
junction.  Leerburger  v.  Hennesey  charged  from  the  lien  of  the  decree  en- 
Realty  Co.,  154  App.  Div.  158,  138  N.  tered  against  the  land,  nor  can  anch 
Y.  Supp.  921.  lien  be  discharged  by  the  payment  of 

Partition. — ^After  the  filing  of  a  lis      a  sum  of  money  to  the  value  of  the 
pendens   in   an   action   of   partition    a      lands     without     such     improvements:, 
person  cannot  obtain  from  a  party  to      Patterson  v.  Brown,  32  N.  Y.  81. 
the   action,  by  means  of   a  power   of  61.  Todd   v.   Eighmie,    10   App.   Div. 

sale  in  a  will,  a  title  superior  to  and      142,  41  N.  Y.  Supp.  1013. 
which    will    supersede    the    judgment.  62.  Parker  v.  Selye,  3  A-pp.  Div.  149, 

Shannon  v.  Pentz,  1  App.  Div.  331,  37      38  N.  Y.  Supp.  164. 
N.  Y.  Supp.  304,  72  St.  Rep.  643.  63.  Welch  v.   Schoen,  59  Hun,   366; 

Improvements.— Where  a  party  hav-  s  c,  36  St.  Rep.  539,  13  N.  Y.  Supp.  71. 
ing   notice    of    a    suit,    to    reach    the  64.  People's  Trust  Co.  v.  Tonkonogy, 

equitable     interests  of     a     judgment        144   App.   Div.   333,    128   N.   Y.   Supp. 
debtor  in  lands,  purcbasea  such  lands      1055;    Bernard  v.   Baldwin,    106   Misc. 
and    enters    upon    and    improves    the      631,  175  N.  Y.  Supp.  138. 
same,  he  cannot  come  into  equity  for  See  also  Nugent  v.  Foley,  137  N.  Y. 

relief   to  have  his   improvements  dis-      Supp.  705. 
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tiff  is  aware  of  the  title,  the  person  holding  it  must  be  a  party 
to  be  bound.*®  It  was  contemplated  by  the  statute  that  those 
whose  conveyances  or  incumbrances  appeared  by  the  record 
should  be  made  parties  in  order  to  charge  with  the  result  of 
the  action  those  holding  under  or  through  them  not  made  par- 
ties, whose  interests  do  not  so  appear  at  the  time  of  such 
filing.**  The  effect  of  the  notice  is  to  bind  all  subsequent  pur- 
chasers and  lienors,  but  not  to  affect  prior  incumbrancers 
whose  rights  have  become  a  matter  of  record  before  the  filing 
of  the  notice.*^ 

7.  XnTolttntary  alienation. 

A  lis  pendens  only  affects  voluntary  alienation  by  the  de- 
fendant in  the  suit.  It  does  not  affect  persons  claiming  in 
hostility  to  his  title,  such  as  a  purchaser  at  a  sale  for  unpaid 
taxes.**  A  lis  pendens  filed  on  foreclosure  is  not  effective  as 
against  infants  who  subsequently  acquired  title  by  inherit- 
ance.** 

8.  Conveyances  from  persons  not  parties. 

The  object  of  a  lis  pendens  is  to  give  notice  to  those  who 
claim  under  defendant,  and  the  object  is  not  to  make  the  judg- 
ment affect  others  than  the  defendant  and  those  claiming 
under  him.™  Notice  of  pendency  filed  in  an  action  is  notice 
to  all  the  world  to  beware  of  acquiring  any  of  the  rights  of 
the  subject-matter  in  that  litigation  from  any  of  the  parties 
thereto,  but  the  rights  of  a  person  not  a  party  are  in  nowise 
affected  by  su<3h  notice."  The  provisions  of  section  121  do 
not  extend  the  doctrine  of  res  adjvdicata  to  persons  not  par- 
ties. It  embraces  only  such  matters  as  are  actually  litigated 
and  binds  only  to  the  extent  of  proceedings  actually  taken.''* 

65.  Bell  V.  Gittere,  14  St.  Rep.  61.  68.  Becker  v.  Howard,  4  Hun.  359; 

66.  Kuisheedt  v.   Union   Dime  Say-      aff'd,  66  N.  Y.  5. 

ings  Inst.,  118  N".  Y.  358.  69.  Gniner  v.  Ruffner,  134  App.  Div. 

67.  Stuyve8Wit  v.  Hall,  2  Barb.  Ch.      837,  119  N.  Y.  Supp.  942. 

151;  Lament  v.  Cheshire,  65  N.  Y.  30;  70.  Thompson  v.  Claxk,  4  Hun,  164. 

Chapman    v.    West,    17    N.    Y.    125;  71.  Jaycox  v.   Smith,   17  App.  Div. 

Mayer    v.    Hinman,    13    N.    Y.    180;  146,  45  N.  Y.  Supp.  299. 

Dwight  V.  Phillips,  48  Barb.  116;  Ful-  72.  Penn.  Steel  Co.  v.  Title  Guaran- 

ler  V.  Scribner,  16  Hun,  130;  aff'd,  76  tee  &  T.  Co.,  50  Misc.  51,  100  N.  Y. 

N.  Y.   190;   Wejh  v.  Boyl&n,  63  How.  Supp.  299;  afiPd,  120  App  Div.  879,  105 

Pr.  72;  Cleveland  v.  Boenun,  23  Barb.  N.  Y.  Supp;   1135;   reversed  on  other 

201;  aff'd,  24  N.  Y.  613.  groimds,  193  N.  Y.  37. 
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9.  Priority  of  costs. 

A  lis  pendens  filed  in  an  action  to  obtain  an  adjudication 
tliat  certain  real  estate  is  subject  to  easements,  operates  to 
render  mortgages  taken  pending  the  action  subject  to  the  con- 
ditions contained  in  the  judgment,  but  does  not  make  the 
costs  recovered  in  such  action  a  lien  prior  to  such  mortgages.''' 

10.  Notice  not  properly  indexed. 

A  person  about  to  take  a  mortgage  upon  property  of  which 
the  proposed  mortgagor  is  in  possession,  who  obtains  from 
the  clerk  of  the  county  in  which  the  premises  are  situated  an 
official  search  showing  there  is  no  incumbrance  upon  or  de- 
feet  in  the  title,  is  entitled  to  rely  upon  the  search,  in  the  ab- 
sence of  actual  notice  of  facts  impeaching  it.  If  the  mort- 
gagee takes  the  property,  relying  upon  the  search  made  by 
the  county  clerk,  which  did  not  disclose  the  filing  of  the  lis 
pendens  against  the  mortgagor,  because  it  was  not  indexed 
against  him,  the  notice  of  pendency  becomes  operative  in 
favor  of  the  plaintiff  in  the  action  in  which  it  was  filed,  from 
the  time  that  it  was  fiiled,  without  reference  to  the  duty  of  the 
clerk  to  index  the  names  of  the  defendants  therein.  The 
county  clerk  in  office  at  the  time  the  lis  pendens  was  filed  is 
liable  for  negligence  for  failing  to  index  it.''* 

11.  After  cancellation  of  notice. 

Where  an  action  in  which  a  notice  of  pendency  was  filed 
has  been  dismissed  and  the  notice  is  canceled,  it  ceases  to  be 
a  stautory  notice  to  a  hona  fide  purchaser  of  the  premises 
described  in  it.''^ 

12.  As  clond  on  title. 

A  notice  of  pendency  duly  recorded  does  not  necessarily 
make  the  title  defective  or  create  a  lien  on  the  land.'™  A  lis 
pendens,  where  the  action  has  been  compounded  and  settled 
by  the  parties,  is  no  valid  objection  to  the  title.''^  A  lis  pendens 
does  not  in  itself  constitute  a  cloud  or  incumbrance  upon 

73.  Crocker  v.  Lewis,   79  Hun,  400,  75.  Valentine  v.  Austin,   124  N.   Y. 
61   St.  Eep.  503,  29  N.  Y.  Supp.  798;       400. 

afPd,  144  N.  Y.  140.  76.  Hayes  v.  Nourse,  114  N.  Y.  595. 

74.  Hartwell  v.  Riley,  47  Aj)p.  Div.  77.  Wilsey  v.  Dennis,  44  Barb.  354; 
154,  62  N.  Y.  Supp.  317.                               Niebuhr  v.  Sehreyer,  1  St.  Rep.  626. 
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lands,  and  the  question  as  to  whether  the  title  to  such  lands 
is  marketable  depends  on  the  validity  of  the  claim  represented 
by  the  lis  pendens.''^  But  a  lis  pendens  and  a  complaint  in- 
dicating the  nature  of  the  action,  together  may  be  a  cloud;  and 
a  purchaser  is  neither  bound  to  accept  the  title  at  his  peril 
nor  seek  out  evidence  as  to  the  validity  or  invalidity  of  the 
title.™ 

H.  Sight  of  action  for  wrongful  filing. 

An  action  is  maintainable  for  wrongfully,  maliciously  and 
without  probable  cause  filing  a  lis  pendens,  by  which  the 
plaintiff  has  been  prevented  from  selling  the  property 
affected.*" 

AKTICLE  VI. 
JUDICIAL  SALE.81 

A.  Officer  making  sale. 

1.  Rules  of  Civil  Practice,  Rule  172.    Qualifications  of  a  referee. 

A  referee  appointed  by  the  court  must  be  free  from  all  just  objeetion,  and 
no  person  shall  be  so  appointed,  to  whom  all  the  parties  object,  except  in  an 
action  to  annul  a  marriage  or  for  a  divorce  or  a  separation.  A  judge  cannot  be 
appointed  a  referee  in  an  action  brought  in  a  court  of  which  he  is  a  judge  ex- 
cept by  the  written  consent  of  the  parties,  and,  in  that  case,  he  connot  receive  any 
compensation  as  referee.  No  person  shall  be  appointed  a  referee  in  an  action 
or  proceeding  who  holds  the  position  of  a  court  clerk,  or  confidential  clerk,  private 
secretary,  secretary  or  stenographer  to  any  justice  or  judge  of  a  court  of  record. 
Except  by  consent  of  all  the  parties  in  interest,  no  person,  unless  he  be  an  attorney 
of  the  court  in  good  standing,  shall  be  appointed  sole  refere  in  any  action  or 
proceeding.  No  person  shall  be  appointed  a  referee  who  is  the  partner  or  clerk 
of  the  attorney  or  counsel  of  any  party  to  the  action  or  who  occupies  the  same 
office  with  auch  attorney  or  counsel. 

2.  Civil  Practice  Act,  §  507.    Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court  to  sell  real  property,  the  court  may 
provide  for  his  giving  such  security  as  the  court  deems  just  for  the  proper  appli- 
cation of  the  money  received  upon  the  sale;  or  for  the  payment  thereof  by  the 
purchaser  directly  to  the  person  or  persons  entitled  thereto  or  their  attorneys. 

78.  Baecht  v.  Hervesy,  115  App.  Div.  81.  Other  chapters  referring  to  jn- 
509,  101  N.  Y.  Supp.  413.  dicial     sales. — ^In     the     chapters     on 

79.  Whalen  v.  Stuart,  123  App.  Div.  Dower,  Foreclosure  by  Action,  and 
446,  108  N.  y.  Supp.  355;  reversed  on  Partition,  wiU  be  found  a  further  dis- 
other  grounds,  194  N.  Y.  495.  cussion  of  matters  relating  to  judicial 

80.  Smith  v.   Smith,   20   Hun,   555;  sales, 
reversed  on  reargument,  20  Hun  573. 
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8.  Rules  of  Civil  Practice,  Eule  173.    Deposit  by  referee. 

All  moneys  received  by  a  referee  appointed  to  sell  property  shall  be  deposited 
forthwitli  by  the  referee,  in  his  name  as  referee,  in  a  bank  or  trust  company 
authorized  to  receive  deposit  of  court  funds  and  designated  by  the  court.  If  there 
be  no  such  depository  in  the  city  or  town  in  which  the  referee  resides,  then  he 
shall  forthwith  deposit  such  moneys  in  a  depository  located  in  an  adjoining  city 
or  town  or  with  the  county  treasurer  of  the  county  in  which  the  action  or  pro- 
ceeding is  landing.  Such  moneys  shall  not  be  withdrawn  except  as  directed 
by  the  judgment  or  order  under  which  the  deposit  is  made,  or  on  the  order  of 
the  court. 

B.  Conduct  of  sale. 

1.  Civil  Practice  Act,  §  506.  Place  and  mode  of  sale  of  real  property. 
Except  where  special  provision  is  otherwise  made  by  law,  real  property  ad- 
judged to  be  sold  must  be  sold  in  the  county  where  it  is  situated,  by  the  sheriff 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that  purpose,  who 
must  execute  a  conveyance  to  the  purchaser.  If  such  real  property  is  situated 
partly  in  one  county  and  partly  in  another  and  is  so  circumstanced  that  a  sale 
of  the  whole  will  be  most  beneficial  to  the  parties,  the  court  rendering  judgment 
may  direct  in  which  county  the  whole  of  such  real  property  shall  be  sold.  The 
conveyance  is  effectual  to  pass  the  right,  title  or  interest  of  a  party  adjudged  to 
be  sold. 

2.  Civil  Practice  Act,  §  660.    Sale  on  ezecntion;  time. 

A  sale  of  real  or  personal  property  by  virtue  of  an  execution,  or  pursuant  to 
the  directions  contained  in  a  judgment  or  order  must  be  made  at  public  auction, 
between  the  hour  of  nine  o'clock  in  the  morning  and  sunset. 

3.  Civil  Practice  Act,  §  712.    Notice  of  sale  of  real  property. 

The  sheriff  who  sells  real  property  by  virtue  of  an  execution  must  previously 
give  public  notice  of  the  time  and  place  of  the  sale  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up  at 
least  forty-two  days  before  the  sale,  in  three  public  places  in  the  town  or  city 
where  the  sale  is  to  take  place,  and  also  in  three  public  places  in  the  town  or 
city  where  the  property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

a.  A  copy  of  the  notice  must  be  published  at  least  once  in  each  six  weeks  im- 
mediately preceding  the  sale,  in  a  newspaper  published  in  the  county,  or  published 
in  an  incorporated  village,  a  part  of  which  is  within  the  county,  if  there  is  a 
newspaper  published  in  such  county  or  village,  or,  if  there  is  none,  in  the  news- 
paper printed  at  Albany  in  which  legal  notices  are  required  to  be  published. 

4.  Civil  Practice  Act,  §  986.    Sale;  notice  of;  how  condncted. 

A  sale  of  real  property  made  in  pursuance  of  a  judgment  in  an  action  affecting 
the  title  to,  or  the  possession,  enjoyment  or  use  of  real  property,  must  be  at 
public  auction  to  the  highest  bidder.  Notice  of  such  sale  must  be  given  by  the 
of&cer  making  it,  as  prescribed  for  the  sale  by  a  sheriff  of  real  property  by  virtue 
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of  an  execution,  onless  the  property  is  situated  wholly  or  partly  in  a  city,  or  in 
an  incorporated  village  of  the  first  class  in  which  a  daily,  semi-weekly  or  tri- 
weekly newspaper  is  published,  and,  in  that  case,  by  publishing  notice  of  the  sale 
in  such  a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for 
three  Buccessive  weeks,  or  in  a  weekly  paper  published  in  a  city  or  in  such  in- 
corporated village  of  the  first  class,  once  in  each  of  the  six  weeks  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two  such  daily  papers. 
If  the  property  be  situated  in  a  city  in  which  no  newspaper  is  published,  and  there 
be  an  adjoining  city,  in  the  same  or  another  county  in  which  a  newspaper  is  pub- 
lished, such  notice  may  be  published  either  twice  a  week  for  three  successive  weeks 
immediately  preceding  the  sale  in  a  daily,  semi-weekly  or  tri-weekly  newspaper  of 
the  latter  city  or  once  a  week  for  sis  successive  weeks  immediately  preceding 
the  sale  in  a  weekly  newspaper  of  such  city.  If  the  officer  appointed  to  make 
snch  sale  does  not  appear  at  the  time  and  place  where  such  sale  has  been  ad- 
vertised to  take  place,  the  attorney  for  the  plaintiff  may  postpone  or  adjourn 
such  sale  not  to  exceed  four  weeks,  during  which  time  such  attorney  may  make 
application  to  the  court  to  have  another  person  appointed  to  make  such  sale. 
Notice  of  the  postponement  of  the  sale  must  be  published  in  the  paper  or  papers 
wherein  the  notice  of  the  sale  was  published.  The  terms  of  the  sale  must  be  made 
known  at  the  sale,  and  if  the  property  or  any  part  thereof  is  to  be  sold  subject 
to  the  right  of  dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time  of 
the  sale.  If  the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lota,  they  shall  be  sold  separately,  unless  otherwise  ordered  by  the  court;  but 
where  two  or  more  buildings  are  situated  in  the  same  city  lot,  they  shall  be  sold 
together. 

5.  General  duties  of  referee. 

The  duties  of  a  referee  appointed  to  sell  real  property  are 
ministerial  in  character.^  It  is  said  to  be  his  duty  to  proceed 
with  the  sale,  notwithstanding  the  objection  of  plaintiff,  if 
any  of  the  parties  in  interest  require  it.^  If  he  neglects  to 
proceed  with  reasonable  speed,  the  court  may  give  further 
directions  on  application  of  any  person  interested.**  He 
should  select  the  time  of  sale,  the  auctioneer  and  the  means  of 
advertising,  and  the  exercise  of  his  discretion  should  not  be 
delegated  to  the  plaintiff's  attorney.^  The  officer  making  the 
sale  should  at  the  time  announce  its  terms,  offer  the  premises 
and  receive  bids  so  long  as  they  are  offered,  and  strike  off  the 
premises  to  the  highest  bidder,  and  require  him  to  sign  a 
memorandum  of  the  purchase  by  him  and  agreement  to  pay 
the  balance  of  his  bid.** 

82.  O'Donnell  v.  Iiindsay,  39  Super.  86.  Van   Boskerck   v.    Hayward,    81 
Ct.  523.  Misc.  370,  142  N.  T.  Snpp.  412. 

83.  Kelly  v.  Israel,  11  Paige,  147.  86.  Bicknell  v.  Byrnes,  23  How.  Pr. 

84.  KeUy  v.  Israel,  11  Paige  Ch.  147.  486. 
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A  sale  made  by  a  person  deputed  by  the  officer  authorized 
to  make  the  sale  in  his  absence  would  be  irregular.^''  Where  a 
decree  provides  for  a  sale  by  the  sheriff,  it  should  be  made 
by  the  sheriff  in  office  when  the  publication  of  the  notice  com- 
menced, although  he  goes  out  of  office  before  the  sale  takes 
plaee.^ 

If  the  officer  making  the  sale  takes  the  check  of  the  pur- 
chaser in  lieu  of  cash,  he  will  be  held  responsible  for  the 
amount.^ 

6.  Notice  of  sale. 

The  notice  of  sale  should  describe  the  land  with  reasonable 
certainty.^"  It  is  proper  for  the  notice  to  follow  the  descrip- 
tion given  in  the  judgment,"  but  it  is  not  necessary  that  it 
should  be  the  same.^^  The  notice  should  contain  nothing  cal- 
culated to  either  mislead  the  purchaser  or  injure  the  sale.®' 

The  notice  of  sale  need  not  say  that  the  sale  will  be  in  par- 
cels, though  the  decree  directs  a  sale  in  parcels.^*  It  is  proper 
that  the  title  of  the  action  should  be  set  out  in  the  notice  of 
sale,  but  it  is  not  necessary.'^ 

Under  Rule  XV  of  the  Supreme  Court  l^ules  of  the  First 
Judicial  District,  the  referee  is  required  to  publish  with  the 
notice  of  sale  a  diagram  of  the  property.  But  the  fact  that 
the  diagram  is  incorrect  wUl  not  relieve  the  purchaser  from 
his  contract.'" 

It  has  been  thought  that  the  court  has  power  to  amend  the 
notice  of  sale  during  its  publication."  And  the  court  may 
amend  the  judgment  during  publication  of  the  notice  of  sale 
without  affecting  the  validity  of  the  notice.** 

87.  Heyer  v.  Deaves,  3  Johns.  Ch.  92.  Wright  v.  Ackerman,  97  Muo. 
154.  163,  162  N.  Y.  Supp.  726. 

88.  Union  Dime  Savings  Institution  93.  Veeder  v.  Fonda,  3  Paige,  94; 
V.  Anderson,  19  Hun,  310,  aff'd,  83  N.  Marsh  v.  Bidgway,  18  Abb.  Pr.  262. 
Y.   174.  94.  Hoffman  v.  Burke,  21  Hun,  580. 

89.  Bobinson  v.   Brennan,  90  N.  T.  95.  Bay  v.  Oliver,  6  Paige,  489. 

208 ;   Van   Tassel  v.   Van   Tassel,    SI  9S.  Francis  v.  Watkins,  72  App.  Div. 

Barb.  439.  15,  76  N.  Y.  Supp.  106,  affirmed  with- 

90.  Wright   v.    Ackerman,    97   Misc.      out  opinion,  171  N.  Y.  682. 

163,  162  N.  Y.  Supp.  726.  97.  Valentine  v.  McCue,  26  Hun,  456. 

91.  Laight  v.  Pell,  1  Edw.  Ch.  577.  98.  Everson  v.  Johnson,  22  Hun,  115. 
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7.  Advertising. 

The  notice  of  sale  should  be  published  at  least  once  in  each 
of  six  weeks  immediately  preceding  the  sale,  except  that  in 
cities  and  villages  of  the  first  class,  a  publication  twice  a  week 
for  three  weeks  is  sufficient  in  some  cases.  A  week  is  a  definite 
period  of  time,  commencing  on  Sunday  and  ending  on  Satur- 
day.^^ 

Where  the  publication  is  to  be  made  for  three  weeks,  twice 
in  each  week,  it  is  not  necessary  that  twenty-one  days  shall 
elapse  between  the  time  of  the  first  publication  and  the  sale ; 
and  where  it  is  to  be  made  once  in  each  week  for  six  weeks, 
the  full  space  of  six  weeks  need  not  elapse  from  the  first  pub- 
lication before  a  sale  can  be  made.  If,  in  the  one  case,  a 
notice  is  inserted  twice  in  each  week  for  three  weeks,  and  in 
the  other  case  once  in  each  week  for  six  weeks,  the  statute  is 
complied  with.^  Where  a  foreclosure  sale  took  place  Tues- 
day, January  8,  1907,  and  a  notice  of  sale  was  published  for 
three  successive  weeks  twice  a  week,  immediately  preceding 
the  date  of  the  sale,  the  first  publication  being  December  18, 
1906,  it  was  sufficient.^ 

The  publication  of  the  notice  of  sale  need  not  be  made  in 
all  the  editions'  of  the  paper  issued  on  the  day  of  its  inser- 
tion.^ 

The  title  of  a  purchaser  in  good  faith  will  not  be  affected 
by  failure  to  properly  post  and  publish  notices,  and  no  irregu- 
larity will  be  presumed  as  against  the  performance  of  that 
duty.*  Where  notice  of  one  of  the  adjournments  of  a  sale  was 
not  published  until  the  day  the  sale  took  place,  when  all  the 
adjournments  were  properly  published,  and  the  report  of  sale 
was  confirmed  on  notice  to  all  the  parties,  the  omission  to  pub- 
lish the  notice  was  held  to  be  an  irregularity  which  could  be 
waived.    The  sale  is  not  void,  and  as  none  of  the  parties  in 

99.  Steinle  v.  Bell,  13  Abb.  Pr.   (N.  tion  for  three  weeks  immediately  pre- 

S.)  171.  vious  to  the  time  of  sale,  at  least  twice 

1.  Sheldon  v.  Wright,  5  N.  Y.  497;  in  each  week.     Chamberlain  v.  Demp- 

Olcott    V.    Robinson,    21    N.    Y.    150;  sey,  22  How.  Pr.  356. 

Wood  V.  Morehouse,  45  N.  Y.  368.  2.  Cortland  8av.  Bank  y.  Lighthall, 

When   sufScient. — A   notice   of   sale  53  Miso»  433,  104  N.  Y.  Supp.  1022. 

under   a  judgment  of  foreclosure   for  3.  Everson  v.  Johnson,  23  Hun,  115. 

the  28th  day  of  December,  duly  pub-  4.  Clute  v.  Emmerich,  31  Hun,  128; 

lished  on  the  9th,  13th,  16th,  19th,  23d  Wood  v.  Morehouse,  45  N.  Y.  368. 
and  26th  of  that  month,  is  a  publica- 

22 
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interest  make  complaint,  the  objection  is  not  available  so  as 
to  impeach  the  title.^  A  failure  to  publish  notice  of  postpone- 
ment of  sale  until  after  the  adjourned  day  does  not  constitute 
a  jurisdictional  defect  available  to  a  purchaser  more  than  two 
years  after  the  confirmation  of  the  sale,  where  no  objection 
was  made  by  any  of  the  parties.® 

A  paper  of  which  two  editions  are  printed  daily  and  which, 
though  mainly  devoted  to  financial  affairs,  contains  several 
columns  of  advertisements  and  general  news  and  has  a  large 
circulation  by  subscription,  although  not  sold  on  the  news 
stand,  is  a  newspaper  within  the  meaning  of  the  statute  re- 
lating to  the  publication  of  notice  of  sale  in  foreclosure  ac- 
tions.'' 

If  no  vaHd  sale  is  made,  or  if  valid  and  the  party  elects  to 
disregard  it,  another  sale  cannot  be  made,  except  by  order  of 
the  court,  without  again  advertising.* 

An  order  of  the  Special  Term  before  the  case  is  ready  for 
judgment,  which  provided  for  additional  advertisements  for 
the  sale  of  the  mortgaged  property  and  for  the  insertion  in 
the  judgment  of  a  provision  to  that  effect,  and  for  a  keeper 
of  the  premises,  was  held  to  have  been  improperly  granted.' 

8.  Service  of  notice  of  sale  on  party. 

It  is  not  necessary  to  serve  a  notice  of  the  sale  on  a  party 
who  is  in  default."  And  a  mere  appearance  in  an  action  of 
foreclosure  may  not  entitle  the  attorney  to  notice  of  sale.  But, 
if  a  party  has  appeared  and  waived  notice  of  all  proceedings 
except  notice  of  the  sale  and  surplus  proceedings,  the  better 
practice  is  to  serve  the  attorney  with  a  notice  of  the  sale.^^ 

6.  Beckstein  v.   Sehultz,   130   N.   Y.  10.  Gallup   t.   Miller,   53  Hun,  298; 

168.  Collins  v.  MeArthur,  32  Miao.  538,  67 

6.  Bechstein  v.  Sehultz,  45  Hun,  191,      N.  Y.  Supp.  460. 

19  Abb.  N".  C.   168,  aff'd,   120  N.  Y.  11.  Eidlitz  v.  Doctor,  24  Misc.  209, 

168.  53  K.  Y.  Supp.  525. 

7.  Williams  v.  Colwell,  14  App.  Div.  A  mechanic's  lienor  -who  had  ap- 
26,  43  N.  Y.  Supp.  720,  1167,  afl'g,  18  peared  in  an  action  to  foreclose  a  mort- 
Mise.  399,  43  N.  Y.  Supp.  720,  26  Civ.  gage  and  waived  notice  of  all  proceed- 
Pro.  E.  66.  ings,  but  had  received  no  notice  of  sale 

8.  Bicknell  v.  Bymes,  23  How.  Pr.  other  than  that  published,  though  he 
486.  did  not  allege  want  of  actual  notice, 

9.  East  Eiver  Savings  Inat.  v.  Bucki,  moved  for  a  resale  five  months  after 
77  Hun,  329,  59  St.  Eep.  761,  28  N.  Y.  the  plaintiflf  had  bought  in  the  prop- 
Supp.    325.  erty,     and     made     large     expenditure 
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9.  Terms  of  sale. 

Before  the  time  of  sale  there  shoiild  be  prepared  a  statement 
of  the  terms  of  sale,  which  should  give  the  conditions  of  sale, 
statement  of  deductions  to  be  made  for  assessments,  amount 
to  be  paid  down  and  terms  of  payment,  and  be  attached  to 
the  notice  of  sale.^  Under  section  986  of  the  Civil  Practice 
Act,  the  terms  must  be  made  known  at  the  sale,  and  if  the 
property  or  any  part  thereof  is  sold  subject  to  a  right  of 
dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time 
of  the  sale.  Where  there  are  prior  incumibrances  not  affected 
by  the  sale,  it  must  be  sold  subject  to  them  by  the  terms  of 
sale." 

The  terms  of  sale  do  not  modify  the  judgment  but  are  to 
be  construed  in  connection  with  it.^*  The  duties  of  a  referee 
appointed  to  sell  are  purely  ministerial  and  he  cannot  vary 
the  judgment  in  prescribing  the  terms  of  sale.^  A  referee 
who  is  directed  by  a  judgment  to  sell  certain  described  real 
property  cannot  insert  in  the  terms  of  sale  on  his  own  motion, 
or  at  the  suggestion  of  the  plaintiff  or  his  agents,  a  provision 
that  the  premises  are  sold  subject  to  a  vague,  indefinite,  un- 
certain outstanding  interest  in  another.^®  A  statement  of  a 
claim  made  as  to  ownership  of  a  growing  crop  is  construed  as 
a  statement  that  the  purchaser  takes  title  subject  to  some 
daim  and  is  insufficient  to  establish  a  reservation  of  the  crop.^^ 

"Where  a  prior  mortgage  on  the  property  has  been  adjudged 
void  and  the  record  canceled  by  order  of  the  court,  and  an 
appeal  has  been  taken  from  such  judgment,  the  notice  and 
terms  of  sale  on  the  foreclosure  of  a  junior  mortgage  must 
state  such  facts.  The  notice  and  terms  of  sale  should  also 
state  the  date,  record  and  term  of  years  of  a  lease  of  the 
property." 

thereon,   his   only  other   ground  being  13.  Bache  v.  Doscher,  67  N.  T.  429; 

a  general  allegation  of  inadequacy  of  Cromwell  v.  Hall,  97  N.  Y.  209. 

the   price   received;   held,   that  an,  or-  14.  Greene  v.  Bunzick,  33  App.  Div. 

der    for    resale    should    be    reversed.  103,  48  N.  Y.  Supp.  374. 

Frazier   v.   Swimm,   79   App.   Div.    53,  16.  O'Donnell  v.  Lindsay,  39  N.  Y. 

79  N.  Y.  Supp.  787.  Super.   533;   People  v.  Bergen,   53   N. 

12.  1  Barb.  Ch.  Pr.  527.  Y.  404,  15  Abb.  Pr.  (N.  S.)  97. 

Estoppel. — ^If  the  mortgagee  has  pre-  16.  Mullins  v.  Franz,  163  App.  Div. 

pared  the  terms  of  sale  and  bids  in  the  316,  147  N.  Y.  Supp.  418. 

property,  he  will  be  estopped  from  dis-  17.  Banta  v.   Merchant,    173   N.  Y 

puting     the     terms.       Brindsmade    v.  293. 

Hnrst,  3   Duer,  S06.  18.  Carter  v.  Builders'  Construction 
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A  provision  in  the  terms  of  sale  that  "all  taxes,  assess- 
ments and  other  incumbrances  which,  at  the  time  of  the  sale 
are  liens  or  incumbrances  upon  said  premises,  will  be  allowed 
by  the  sheriff  out  of  the  purchase  money,"  will  not  include  a 
prior  mortgage  to  which,  according  to  another  provision,  the 
sale  is  made  subject.^^  A  referee  is  not  authorized  to  sell 
premises  under  a  second  mortgage  free  and  clear  of  incum- 
brances when  the  decree  does  not  so  direct  and  the  mortgagee 
is  not  a  party  to  the  action.^'* 

A  sale  cannot  be  made  on  credit  except  by  order  of  the 
court.^^  But,  where  the  referee,  with  the  consent  of  the  par- 
ties, sells  the  premises  on  time  and  the  sale  is  so  reported  to 
the  court  and  confirmed,  the  purchaser  has  a  right  to  insist 
on  the  terms.^^  It  is  within  the  power  of  the  court  to  direct 
that  the  sale  for  so  much  as  is  over  and  above  the  amount  of 
the  bid  shall  remain  on  bond  and  mortgage  where  the  owners 
of  the  equity  are  infants.^' 

10.  Time  of  sale. 

Should  a  sale  be  made  before  sunrise  in  the  morning  or 
after  sunset  in  the  evening,  it  will  be  absolutely  void.^* 

11.  Adjournment. 

If  the  referee  does  not  appear  at  the  time  and  place  of  the 
sale,  the  attorney  for  the  plaintiff  may  adjourn  it  for  not  to 
exceed  four  weeks,  Or  the  referee  for  good  cause,  may  post- 
pone the  sale  to  another  date.  If  he  is  satisfied  that  a  fair 
price  cannot  be  obtained  for  the  property,  by  reason  of  the 
lack  of  bidders  or  other  sufficient  cause,  he  should  adjourn  the 
sale.^^  Where  a  stay  is  obtained,  an  advertised  sale  in  fore- 
closure may  be  adjourned  to  see  if  the  sureties  will  justify 
if  excepted  to.^^  An  adjournment  may  be  ordered  on  proof 
that  the  defendant  will  procure  a  loan  to  pay  the  judgment." 
If  a  sale  is  adjourned,  notice  should  be  given  to  those  who 

Co.  No.  2,  129  App.  Div.  318,  113  N.  23.  Bruch  v.  Shuster,  3  Abb.  N.  C.  73. 

Y.   Supp.  816.  24.  Carnick  v.   Myers,    14   Barb.   9; 

19.  Andrews  v.  O'Mahoney,  112  N.  Frederick  v.  Wheeloek,  3  T.  &  C.  210. 
Y.  567.  25.  Bicknell  v.  Brynes,  23  How.  Pr. 

20.  Guggenheimer   v.    Sayre,  21    St.      486. 

Rep.  255,  4  N.  Y.  Supp.  22.  26.  Ward  v.  James,  8  Hun,  626. 

21.  Sedgwick  v.  Fish,  Hopk.  594.  27.  Mutual  Life  Ins.  Co.  v.  Kopper, 

22.  Rhodes  v.  Butcher,  6  Hun,  453.  1  Law  Bull.  76. 
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attend  the  sale,  and  notice  should  also  he  published.^'  If  the 
adjournment  is  to  a  day  named,  it  is  irregular  to  sell  on  any 
other  day.^ 

A  referee  to  sell  in  foreclosure  has  the  power  at  the  instance 
of  the  plaintiff  in  the  action,  to  adjourn  the  completion  of  the 
sale  beyond  the  time  agreed  upon  therefor,  in  order  to  enable 
him  to  remove  alleged  defects  in  the  title,  although  against 
the  objection  of  the  purchaser.^ 

12.  When  in  parcels. 

Under  section  986  of  the  Civil  Practice  Act,  if  the  property 
consists  of  two  or  more  distinct  buildings,  farms  or  lots,  they 
shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court;  but  where  two  or  more  buildings  are  situated  in  the 
same  city  lot,  they  shall  be  sold  together.  That  is  to  say,  in 
the  absence  of  a  direction  by  the  court  to  the  contrary,  if  the 
property  consists  of  two  or  more  lots  or  parcels,  each  is  to  be 
separately  exposed  for  sale.^^  Hence,  it  is  clear  that  the  court 
may,  in  all  cases,  direct  a  separate  sale  of  distinct  buildings, 
houses  and  lots.^  Separate  parcels  will  be  sold  separately 
except  in  special  cases.^* 

The  word  "shall"  as  used  in  the  statute  is  construed  as 
directory,  not  mandatory.^*  The  object  of  the  statute  is  to 
make  the  property  produce  the  largest  sum,  not  to  fix  a  bind- 
ing method  of  sale.^^  If  the  parcels  adjoin  each  other  and 
have  been  used  together,  the  manner  of  their  sale  is  discre- 
tionary.^* If  the  values  of  independent  parcels  are  independ- 
ent of  each  other,  they  should  be  sold  separately,  but  if  the 
values  depend  upon  each  other,  they  should  be  sold  together.^' 

28.  La  Farge  v.  Van  Wagenen,  14  225;  Cunningham  v.  Cassidy,  17  N.  T. 
How.  Pr.  54.  276. 

29.  Miller  v.  Hull,  4  Den.  104.  35.  Woods  v.   Monell,   1   Johns.   Ch. 

30.  Moir  V.  Flood,  66  App.  Div.  544,  502. 

73  N.  Y.  Supp.  364.  36.  Anderson    v.    Austin,    34    Barb. 

31.  Hammer  v.  Hustace,  21  St.  Eep.  319;  Whitbeek  v.  Rowe,  25  How.  Pr. 
232,  3  N.  Y.  Supp.  ?50;  O'Donnell  v.      403. 

Lindsay,  39  Supr.  Ct.  523;  Tugwell  v.  37.    Sufifarn   v.   p'ohnson,   1    Paige, 

Bussing,  48  How.  Pr.  89,  450;  Gregory  v.  Campbell,  16  How.  Pr. 

32.  Reynolds  v.  Telfair,  5  Law  Bull.  417;  Mills  v.  Dennis,  3  Johns.  Ch.  367; 
21.  Brevoort  v.  Jackson,  1  Edw.  447. 

33.  Wolcott  V.  Schenok,  23  How.  Pr.  Hotel. — Mortgaged  premises  consist- 
285.  ing  of  several  lots  upon  which  a  hotel 

34.  Wallace  v.   Feely,   61   How.  Pr.  is  built,  for  the  use  of  which  all  the 
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A  determination  tliat  parcels  should  be  sold  together  will  be 
sustained  where  it  is  found  that  the  property  cannot  be  dis- 
posed of  in  parcels  without  injury  to  the  interests  of  the  par- 
ties.^ A  sale  will  not  be  set  aside  because  not  made  in  par- 
cels, where  there  was  no  request  therefor,  and  the  referee 
was  satisfied  that  the  property  had  been  so  used  that  it  should 
be  sold  in  bulk.^  If  the  property  is  described  in  one  parcel 
in  the  mortgage  and  decree,  the  officer  making  the  sale  is  under 
no  obligation  to  divide  the  lots,  the  purchaser  asking  it  should 
obtain  an  order  of  the  court  before  the  sale.**  A  party  in  in- 
terest who  desires  that  the  notice  of  sale  should  specify  that 
the  property  is  to  be  sold  in  parcels,  should  make  his  request 
in  good  season.*^ 

Where  the  premises  consisted,  both  at  the  time  of  the  mort- 
gage and  at  the  time  of  the  sale,  of  several  separate  parcels 
distinctly  marked  by  separate  use,  it  is  the  duty  of  the  officer 
to  sell  them  separately,  and  where  a  referee  refuses  so  to  con- 
duct the  sale,  a  resale  will  be  ordered.  The  presumption  is 
that  a  sale  in  parcels  wUl  be  most  advantageous,  and  the  con- 
trary must  be  made  to  appear  to  sustain  a  sale  in  bulk.** 

If,  when  the  mortgage  was  made,  the  premises  consisted  of 
several  tracts,  a  subsequent  division  into  lots  gives  no  right 
to  a  sale  in  parcels,  but  the  owner  or  junior  mortgagee  may 
request  sale  in  parcels,  notwithstanding  the  description  in  the 
mortgage  is  in  one  tract.**  The  sale  of  lands  under  fore- 
closure win  not  be  set  aside  on  the  ground  that  the  premises 
were  not  sold  in  parcels,  upon  the  application  of  a  defendant, 
not  the  owner  of  the  proi)erty,  but  only  liable  for  a  deficiency, 
where  it  appears  that  there  was  no  deficiency  on  the  sale.** 

13.  Order  of  tale. 

Where  two  or  more  parcels  are  the  subject  of  a  judicial 
sale,  it  is  within  the  power  of  the  court  to  prescribe  the  order 

land  is  required,  should  be  sold  as  a  42.  American   Exchange   Ins.   Co.  v. 

whole.  Coudert  v.   De  Logerot,  62  St.  Oakley,     9    Paige,    259;     Walcott  v. 

Eep.  36,  30  N.  Y.  Supp.  114.  Schenek,  23  How.  Pr.  385;  Qriffeth  v. 

38.  WaterbuTy   v.    Tucker   &   Carter  Hadley,  10  Bosw.  587. 

Cordage  Co.,  158  N.  Y.  610.  43.  Ellsworth  v.  Lockwood,  42  N.  Y. 

39.  Mcliaughlin  v.  Teasdale,  9  Daly,  89 ;  Lane  v.  Conger,  10  Hun,  1 ;  Gris- 
23.  wold  V.  Fowler,  4  Abb.  Pr.  238;  Lam- 

40.  Woodhull    V.    Osborne,    Z    Edw.  erson  v.  Marvin,  8  Baxb.  9. 

614.  44.  Schuler  v.  Maxwell,  38  Hun,  240, 

41.  Hoffman  v.  Burke,  81  Hun,  580.      appeal  dismissed,  101  N.  Y.  657. 
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in  which  they  shall  be  sold.*^  But  a  judgment  is  not  erroneous 
because  it  does  not  specify  the  order  of  sale/^  Where  the 
parties  cannot  agree  upon  the  order  of  sale,  either  party  may 
apply  to  the  court  for  instructions  to  the  referee.*^  A  party 
to  a  foreclosure  action,  who  desires  to  have  the  mortgaged 
premises  sold  in  a  particular  order,  should  provide  for  that , 
in  the  decree ;  or,  after  entry  of  the  decree,  he  may  obtain  an 
order  so  directing  the  referee,  and  if  the  referee  disregards 
proper  requests  made  at  the  time  of  the  sale,  the  sale  may 
be  set  aside.^^  And  a  reference  may  be  ordered  to  ascertain 
and  report  the  proper  order  of  sale.^ 

Parties  may  raise  by  an  answer  questions  as  to  the  proper 
order  of  sale,^*  but  the  plaintiff  should  not  be  delayed  in  his 
remedy  by  a  controversy  between  defendants  as  to  the  order."" 

If  a  tract  covered  by  a  mortgage  has  been  conveyed  in  par- 
eels  to  different  purchasers,  an  appropriate  case  is  presented 
for  a  direction  by  the  court  as  to  the  order  in  which  the  par- 
cels shall  be  sold.*^  That  is  to  say,  the  court  will  direct  the 
parcels  to  be  sold  in  the  inverse  order  of  alienation.^^    The 


46.  Winans  v.  James,  8  Abb.  Dig. 
996. 

Term. — An  application  for  direction 
as  to  the  order  of  sale  should  be  made 
at  the  Trial  or  Special  Term.  Bergen 
V.   Blackhouse,   7  Week.  Dig.   113. 

46.  Bergen  v.  Blackhouse,  7  Week. 
Dig.  113. 

46a.  Collier  v.  Whipple,  18  Wend. 
339,  approved,  King  v.  Piatt,  37  N.  Y. 
151. 

47.  Vandercook  t.  Cohoe^  Savings 
Institution,  5  Hun,  641;  Snyder  v. 
Stafford,  11  Paige,  71. 

48.  Barb  v.  Steele,  3  How.  Pr.  110. 

49.  New  York  Life,  etc.,  Co.  v. 
Cutter,  3  Sandf .  Ch.  176. 

60.  Smart  v.  Bement,  3  Keyes,  841. 

51.  Erie  Go.  Savings  Bank  v.  Boop, 
48  N.  Y.  292. 

52.  Ferguson  v.  EimbaU,  3  Barb.  Ch. 
316;  Crafts  v.  Aspinwall,  2  N.  Y.  289; 
Barnes  v.  Mott,  64  N.  Y.  397;  Coles  v. 
Appleby,  87  N.  Y.  114;  Hart  v. 
Wandle,  50  N.  Y.  381;  Erie  County 
Savings  Bank  v.  Koop,  48  N.  Y.  292; 


Hopkins  v.  Wolley,  81  N.  Y.  77; 
Barnes  v.  Mott,  64  N.  Y.  397 ;  Chapman 
V.  West,  17  N.  Y.  125 ;  Ingalls  v.  Mor- 
gan, 10  N.  Y.  178;  Van  Slyke  v.  Van 
Loan,  26  Hun,  344;  Coles  v.  Appleby, 
22:  Hun,  72;  Steere  v.  Childs,  15  Hun, 
518;  Howard  Ins.  Co.  v.  Halsey,  4 
Sandf.  565;  Halsey  v.  Beed,  9  Paige 
Ch.  446;  Schryver  v.  Teller,  9  Paige, 
173 ;  Govemeur  v.  Lynch,  2  Paige,  300 ; 
Guion  V.  Knapp,  6  Paige,  35;  Snyder 
V.  Stafford,  11  Paige,  71;  New  York 
Life  Ins.  Co.  v.  Milnor,  1  Barb.  Ch. 
353;  Stuyveaant  v.  Hall,  2  Barb.  Ch. 
151;  Skeel  v.  Spraker,  8  Paige,  182; 
Miles  "v.  Pralich,  11  Hun,  562;  Hop- 
kins V.  Wolley,  81  N.  Y.  77;  Breeze  v. 
Busby,  13  How.  Pr.  485;  National 
Bank  v.  Hilbard,  45  How.  Pr.  389; 
Bowne  v.  Lynde,  91  N.  Y.  92;  Bern- 
hardt V.  Lymbumer,  85  N.  Y.  172; 
Quackenbush  v.  O'Hare,  61  Hun,  388, 
16  N.  Y.  Supp.  33,  aff'd,  129  N.  Y. 
485;  Jenks  v.  Quinn,  16  N.  Y.  Supp. 
240,  61  Hun,  427,  aff'd,  137  N.  Y.  323. 
Waiver. — ^The  rule  may  be  waived  by 
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principle  is  a  branch  of  the  equitable  rule  that,  where  a  credi- 
tor has  a  lien  upon  two  funds  for  the  security  of  his  debt,  and 
another  party  has  an  interest  in  one  only  of  the  funds  without 
any  right  to  resort  to  the  other,  equity  will  compel  the  creditor 
to  satisfy  his  debt,  if  possible,  out  of  the  fund  in  which  he 
alone  has  an  interest.^  Where  a  mortgagor  sells  parcels  of 
the  mortgaged  property  to  different  purchasers,  who  are 
ignorant  of  the  incumbrance,  he  who  first  receives  his  deed, 
and  not  he  who  first  records  it,  is  entitled  to  the  aid  of  the 
court,  and  the  latter  must  be  first  sold.^* 

It  is  a  general  equitable  rule  that  where  a  mortgage  covers 
several  parcels  of  land  which  are  sold  separately  and  at  dif- 
ferent dates  by  the  mortgagor,  they  are  liable  to  be  sold  in 
satisfaction  of  the  mortgage  as  against  the  purchasers  in  the 
inverse  order  of  alienation.  It  seems,  also,  that  where  the 
holder  of  a  mortgage  Avith  notice  of  the  conveyance  of  one 
parcel,  releases  another,  this,  as  a  general  rule,  constitutes  a 
defense  to  the  earlier  purchaser  to  the  extent  of  the  value  of 
the  land  released.  This  rule,  however,  is  made  in  equity  to 
yield  to  the  requirements  of  justice.^  If  a  mortgagee  with 
notice  of  subsequent  conveyance  of  parts  of  the  mortgaged 
premises,  releases  from  the  mortgage  one  or  some  of  the 
premises  primarily  liable,  he  thereby  releases  pro  rata  the 
portion  secondarily  liable,  and  cannot  enforce  his  lien  against 
the  residue  without  deducting  the  value  of  the  part  released 
from  the  amount  due  on  the  mortgage.^^ 

express   agreement   between   the  mort-  lands    charged    with    the    payment   of 

gagor   and   subsequent   mortgagees    or  legacies,  the  rule  requiring  a  sale  in  the 

grantees.     Bowne  v.  Lynde,  13  Week.  inverse  order  of  alienation  will  be  fol- 

Dig.   97.  lowed,  unless  it  is  plain  to  the  court 

Snccessive  mortgages. — The  principle  that  fairness  to  all  parties  in  interest 

that  parcels  of  land  held  by  successive  requires   the   adoption    of    a   different 

alienees    subject    to    a   lien    upon    the  rule.     Bogers  v.   Smith,   75  App.  Div. 

whole,   when  resorted   to  for  satisfac-  141,  77  N.  Y.  Supp.  393,  affirmed  with- 

tion  of  such  lien,  be  sold  in  the  inverse  out  opinion,  177  N.  Y.  588. 

order  of  their  alienation  applies  to  the  53.  Ingalls  v.  Morgan,  10  N.  Y.  178 ; 

case  of  successive  mortgages  or  parcels  Oppenheimer  v.  Walker,  3  Hun,  30. 

BO  that  the  mortgagee  of  the  last  parcel  54.  Elison  v.  Pecare,  29  Barb.  333. 

aliened   must   satisfy   prior  mortgages  55.  Libbey  v.  Tufts,  121  N.  Y.  173. 

covering  the  whole  lot.     Denton  v.  On-  56.  Patty  v.  Pease,  8  Paige  Ch.  277 ; 

tario  Co.  Nat.  Bank,  77  Hun,  83,  28  N.  Guion  v.   Knapp,   6   Paige,    35;    Stuy- 

Y.  Supp.  393,  59  St.  Eep.  838,  rev'd,  vesant    v.     Hall,    2    Barb.    Ch.     151; 

150  N.  Y.  126.  Stevens  v.  Cooper,  1  Johns.  Ch.  425. 

Legacies. — In  an  action  for  sale  of 
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Where  a  purchaser  of  part  of  mortgaged  premises  assumes 
to  pay  the  mortgage,  as  part  of  the  purchase  money,  the  por- 
tion so  purchased  becomes,  in  equity,  the  primary  fund  for 
such  payment." 

Where  two  parcels  of  land  are  mortgaged  to  secure  a  cer- 
tain sum  and  one  of  the  parcels  is  thereafter  released  and  the 
mortgagor  subsequently  gives  a  new  mortgage  upon  it  to  the 
original  mortgagee,  as  collateral  security  to  the  first  mort- 
gage and  to  secure  the  same  indebtedness,  and  afterwards 
sells  the  parcel  that  was  not  released,  retaining  title  to  the 
parcel  that  has  been  released  and  remortgaged,  upon  a  fore- 
closure of  the  original  and  collateral  mortgages  in  one  action 
the  parcel  covered  by  the  collateral  mortgage  and  which  still 
belongs  to  the  mortgagor  should  first  be  sold  to  pay  the  mort- 
gage debt.^ 

Although  the  principle  that  parts  of  property  shall  be  sold 
in  the  inverse  order  of  alienation,  is  in  general  applicable  to 
the  case  of  successive  mortgages  on  parts  of  the  property  to 
be  sold,  yet  the  rule  yields  to  circumstances  for  the  protection 
of  equitable  rights.^*  A  purchaser  of  an  undivided  interest  in 
part  of  mortgaged  premises  is  not  entitled  to  insist  that  the 
parcels  shall  be  sold  in  the  inverse  order  of  alienation  if  the 
sale  would  be  materially  injured  thereby.'"*  If  two  tenants  in 
common  have  mortgaged  their  property  for  the  payment  of 
their  joint  debts  the  court  will  not  compel  the  mortgagee  to 
adopt  a  disadvantageous  order  of  sale  to  enable  them  to  ad- 
just the  equities  between  them.*^ 

A  purchaser  of  one  parcel  of  a  tract  of  land,  covered  by  a 
mortgage,  is  entitled  to  be  protected  on  foreclosure  sale  only 
to  the  amount  which  he  has  paid.^^ 

Although  the  purchaser,  at  a  foreclosure  sale,  of  that  part 
of  the  premises  primarily  liable  for  the  payment  of  the  mort- 
gage debt,  and  which  sells  for  enough  to  pay,  acquires  the  same 
right  which  the  mortgagee  had  upon  the  execution  of  the  mort- 

57.  Kussell  v.  Pistor,  7  N.  T.   171;  59.  Bernhardt  v.  Lymbuiner,   85   N. 

Bowne  v.  Lynde,  91  N.  T.  92;  Eyling  Y.  173. 

V.  Hercules  Land  Co.,  9  App.  Div.  306,  60.  Cashman  v.  Maxtin,  50  How.  Pr. 

41  N".  T.  Supp.  191;  Warren  v.  Boyn-  337. 

ton,  2  Barb.   13 ;   Torrey  v.  Bank  of  61.  Van  Slyke  v.  Van  Loan,  26  Hun, 

Orleans,  9  Paige  Ch.  649.  344 ;  Frost  v.  Bavins,  3  Sandf .  Ch.  188. 

68.  Kels  V.  West,  56  Misc.  126,  106  62.  McDonald  v.  Whitney,  2  Week. 

N.  y.  Supp.  1108.  Dig.  529. 
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gage  to  have  subsequently  alienated  property  first  sold  to 
satisfy  prior  liens,  yet  if,  by  the  terms  of  the  foreclosure  sale, 
he  purchased  the  property  expressly  subject  to  the  payment 
of  the  prior  liens,  they  continue  to  be  primarily  liable  there- 
for.fa 

The  rule  is,  that  where  a  creditor  has  a  lien  upon  several 
parcels  of  land  for  the  payment  of  his  debt,  and  some  of  the 
land  still  belongs  to  the  person  who,  in  equity,  ought  to  dis- 
charge the  debt,  and  other  parcels  have  been  sold  by  him,  the 
lands  still  belong  to  such  persons  as  are  first  chargeable  with 
the  payment  of  the  debt ;  and  upon  principle,  as  between  equal 
equities,  he  who  is  prior  in  time  is  strongest  in  right.  If  the 
person  who  ought  to  pay  the  debt  has  conveyed  different  par- 
cels of  land,  upon  which  it  is  a  lien,  at  different  times  to  dif- 
ferent purchasers,  as  between  such  purchasers  the  lands  are 
chargeable  in  equity  in  the  inverse  order  of  their  alienation; 
and  where  the  same  person  had  taken  title  to  different  parcels, 
subject  to  a  mortgage,  at  different  times,  and  had  assumed 
payment  of  the  mortgage  debt,  he  could  not  insist  upon  an 
equity  in  the  order  of  sale." 

C.  Who  may  purchase. 
1.  Civil  Practice  Act,  §  987.    Purchases  by  certain  officers  prohibited; 
penalty. 

Neither  a  eoiumissioner  or  other  officer  making  a  sale  as  prescribed  in  the 
last  section,  or  a  guardian  of  an  infant  party  to  the  action,  or  any  person  for  hia 
benefit,  directly  or  indirectly,  shall  purchase  or  be  Interested  in  the  purchase  of 
any  of  the  property  sold;  except  that  a  guardian,  where  he  is  lawfully  author- 
ized to  do  so,  may  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
Tiolation  of  this  section  ia  a  misdemeanor;  and  a  purchase  made  contrary  to 
this  section  is  void.  But  no  action  shall  be  brought  for  or  in  respect  to  real 
property  by  a  person  claiming  that  the  property  has  been  heretofore  sold  under 
a  judgment  in  an  action  directing  the  sale  wherein  there  were  infant  defendants 
for  whom  a  guardian  ad  litem  had  been  appointed,  and  the  premises  were  sold 
at  public  auction  and  purchased  by  or  on  behalf  of  such  guardian  ad  litem, 
commissioner  or  other  officer,  and  where  the  deed  to  the  premises  so  purchased  has 
been  recorded  in  the  proper  office  for  thirty  years,  unless  such  action  shall  be 
commenced  within  six  months  after  September  first,  nineteen  hundred  and 
sixteen, 

68.  Hart  v.  Slocum,  60  N.  T.  381.  64.  Steere  v.  Childs,  15  Hun,  511. 


REAL  PROPERTY,  PROVISIONS  RELATING  TO.       2947 

2.  DisoTissioii  of  section. 

The  eommon  law  doctrine  prohibiting  the  purchase  at  a 
foreclosure  sale  of  the  property  by  guardian  ad  litem  of  in- 
fant owners  was  only  enforceable  in  equity,  there  being  no 
statutory  prohibition  applicable  to  the  case  prior  to  1877.®^ 
It  is  the  general  rule  that  one  cannot  purchase  premises  sold 
by  himself  while  acting  in  a  fiduciary  capacity.**  A  purchase 
by  general  guardian  and  guardian  ad  litem  of  infant  parties 
of  the  property  sold  in  partition  is  void,  and  an  order  confirm- 
ing the  report  of  sale  does  not  render  such  purchase  valid." 
But  a  tenant  in  common  of  the  premises  may  buy  for  his  own 
benefit.** 

Where  an  attorney  acting  as  guardian  ad  litem  for  infant 
defendants  in  an  action  for  partition,  bid  in  the  lands  at  a 
judicial  sale,  assigned  his  bid  to  another  person  who  purchased 
the  land  partly  for  the  benefit  of  the  attorney,  contrary  to 
section  987,  the  legality  of  a  title  derived  through  such  pur- 
chase is  so  open  to  question  that  a  vendee  will  not  be  com- 
pelled specifically  to  complete  a  contract  to  purchase.*® 

"Where  the  testamentary  guardian  of  an  infant  purchases 
the  lands  of  an  infant  at  a  partition  sale  the  purchase  is  void- 
able, but  not  void.  Section  987  has  no  application  to  such  a 
case,  as  that  section  only  forbids  a  guardian  ad  litem  in  the 
action  in  which  the  lands  are  sold  from  purchasing  at  the  sale, 
and  has  no  force  as  to  testamentary  and  general  guardians.™ 

Where  a  woman  who  by  the  death  of  her  husband  became 
charged  with  the  duties  of  a  guardian  in  socage  to  her  minor 
children,  subsequently  in  good  faith  purchased  premises  as  to 
which  her  husband  died  intestate  by  the  foreclosure  of  the 
mortgage  thereon,  it  was  held  the  sale  was  not  void  under  sec- 
tion 987,  as  that  section  was  intended  to  apply  simply  to  a 
guardian  ad  litem  appointed  in  the  action.'"^ 

A  mother  of  infants,  who  has  become  their  guardian  in 

66.  Dngan  v.  Denyse,  13  App.  Div.      406,  aff'd,  37  St.  Bep.  966. 
814,  43  N.  T.  Supp.  308.  69.  McKeon  v.  Hill,  166  App.  Kt. 

66.  TerwiUiger  v.  Brown,  44  N.  T.      18,  151  N.  T.  Supp.  689. 

MO,  and  Bennett  t.  Anstin,  81  N.  Y.  70.  Munsell  t.  Monsell,  33  Misc.  185, 

308.  68  N.  Y.  Supp.  329. 

67.  O'Donoghue  v.  Boies,  159  N.  Y.  71.  O'Brien  v.  General  Synod  of  the 
87.  See  also,  Lefever  v.  Laraway,  22  Eeformed  Church,  10  App.  Div.  605,  52 
Barb.  167.  N.  Y.  Supp.  356. 

68.  Streeter    v.     Schnltz,    45     Hun, 
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socage  may  for  the  protection  of  the  interest  of  herself  and 
children,  or  for  her  own  interest  alone,  purchase  real  estate 
at  a  foreclosure  sale  and  take  a  deed  in  her  own  name.  The 
restrictions  of  section  987  apply  only  to  guardians  aid  litem 
and  not  to  guardians  m  socage?^ 

A  trustee  who  has  an  interest  to  protect  by  bidding  at  a 
sale  of  the  trust  property  and  who  is  granted  permission  to 
bid  thereon  by  the  court  on  an  application  for  that  purpose, 
after  hearing  all  the  parties  interested,  may  purchase  at  such 
sale  and  obtain  a  perfect  title.''* 

The  provision  in  a  judgment  of  foreclosure  that  any  of  the 
parties  may  become  purchasers  does  not  affect  equities  which 
may  exist  between  the  purchaser  and  any  other  person  for 
whose  benefit  the  purchase  may  be  deemed  as  matter  of  law 
to  have  been  made.  If  the  purchaser,  though  a  party  to  the 
action,  is  acting  in  a  fiduciary  capacity  arising  outside  of  the 
relation  of  mortgagor  and  mortgagee,  his  liability  to  the 
cestui  que  trust  cannot  be  affected  by  such  provision.'* 

D.  When  sale  set  aside. 

1.  General  power  of  court. 

The  court  has  general  power  over  a  sale  made  under  its 
decree,  and  is  bound  to  see  that  the  sale  is  not  made  an  instru- 
ment of  injustice.'^  It  has  general  power  to  set  aside  a  judicial 
sale  for  fraud  or  irregularity,  even  as  against  a  hona  fide 
grantee  of  the  purchaser.''^  It  may  be  set  aside,  although  the 
report  has  been  confirmed  and  the  deed  has  been  delivered." 
The  court  may  set  aside  a  sale  upon  a  ground  insufficient  to 
confer  an  absolute  right  to  a  resale,  it  may  relieve  against  mis- 
takes, accidents,  or  hardship,  or  oppressive  or  unfair  conduct 
of  others,  although  not  amounting  to  a  violation  of  law,  and  if 
fraud  is  alleged  may  order  a  resale  upon  such  a  state  of  facts, 
casting  a  doubt  upon  the  fairness  of  the  sale,  as  to  render  it 
inexpedient  to  confirm  the  sale,  although  the  alleged  fraud 
may  not  be  clearly  established.''^    A  sale  may  be  set  aside  on 

72.  Boyer  v.  East,   161  N.   Y.   580;  76.  See  the  following  subdivisions, 
aff'g,  25  App.  Div.  625,  49  N.  Y.  Supp.          77.  Crane  v.  Stiger,  58  N.  Y.  625. 
1132.  78.  Fisher  v.  Henry,  78  N.  Y.  387; 

73.  Scholle  v.  Scholle,  101  N.  Y.  167.  Coley  v.  Tallman,  43  Misc.  280,  88  N. 

74.  Fulton  V.  Whitney,  66  N.  Y.  548.  Y.    Supp.    896,    aff'd,    107    App.    Div. 

75.  Crane  v.  Lawrence,  7  Week.  Dig.  445,  95  N.  Y.  Supp.  334,  aff'd,  186  N. 
517.  Y.  569. 
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account  of  an  unfair  advantage  taken  by  plaintiff  or  one  in. 
his  behalf.''^  The  rule  as  to  setting  aside  a  sale  is  held  some-' 
what  more  strict  against  the  plaintiff  than  against  a  stranger.^" 

2.  Discretion  of  court. 

Where  there  are  no  legal  errors  in  the  sale  of  mortgaged 
premises  under  foreclosure,  and  the  sale  has  been  conducted 
with  strict  regularity,  an  application  for  a  resale  is  addressed 
to  the  discretion  of  the  court  and  relief  is  asked  as  a  matter 
of  favor.*^  An  order  granting  or  denying  a  motion  for  a  re- 
sale, generally  being  in  the  discretion  of  the  court,  is  not  ap- 
pealable in  the  absence  of  any  pretense  that  such  discretion 
has  been  abused.^^  If  the  application  is  addressed  to  the  dis- 
cretion of  the  court,  the  court  is  justified  in  imposing  terms  as 
a  condition  to  granting  the  relief.*^  A  resale  may  be  ordered, 
upon  complying  with  terms,  in  the  discretion  of  the  court. 
The  innocent  bidder  must  be  repaid  his  costs  and  expenses, 
including  the  deposit  or  percentage  paid  by  him  on  the  sale, 
expenses  of  investigating  the  title  and  costs  of  motion  for 
repayment,  if  he  is  put  to  a  motion,  and  this  will  be  paid  out 
of  the  fund  or  by  the  plaintiff  upon  the  ground  that  the  gran- 
tors must  pay  for  the  mistakes  of  the  court.** 

3.  As  against  bona  fide  grantee. 

Even  as  against  a  bona  fide  grantee  of  the  purchaser  the 
court  in  a  proper  case  may  set  aside  a  judicial  sale.*^  All 
parties  taking  title  under  the  purchaser  are  subject  to  the 
jurisdiction  of  the  court.**    But  such  a  grantee  will  be  pro- 

79.  Crane  v.  Stiger,  2  T.  &  C.  577;  v.  Conger,  59  N.  Y.  635;  White '^^, 
Fairchiia  v.  Fairchild,  59'  How.  Pr.  Coulter,  3  T.  &  C.  608 ;  Buschel  v.  Voor- 
351;  Fro.^t  v.  Myrick,  1  Barb.  370;  his,  49  How.  Pr.  247 ;  Winter  v.  Eckert, 
May  V.  May,  11  Paige,  201;  Billington  93  N.  Y.  368;  Farmers'  Loan  &  Trust 
V.  Forbes,  10  Paige,  487;  Woodruff  v.  Co.  v.  Bankers',  etc.,  Co.,  119  N.  Y.  16. 
Bush,  8  How.  Pr.  117.  83.  Vingut    v.    Ketcham,    102    App. 

80.  Kellogg  V.  Howell,  62  Barb.  280,  Div.  403,  92  N.  Y.  Supp.  605. 

aff'd,  53  N.   Y.  609;  Gould  v.  Libby,  84.  Eaynor  v.  Selmes,  62  N.  Y.  579. 

24  How.  Pr.   440 ;   Tripp  v.  Cook,   26  See  also,  Duncan  v.  Dodd,  2  Paige,  99 ; 

Wend.  146 ;  Mott  v.  Walkley,  3  Edw.  Knight  v.  Maloney,  4  Hun,  33 ;  Muller 

590 ;  Campbell  v.  Swann,  48  Barb.  109.  v.  Struppmann,  6  Abb.  N.  C.  343. 

81.  Guggenheimer   v.    Sayre,    21    St.  85.  Hale  v.  Clauson,  60  N.  Y.  339. 
Eep.  255,  4  N.  Y.  Supp.  22;  WoUung  v.  86.  May    v.    May,    11    Paige,    201; 
Aiken,  17  Civ.  Pro.  B.  318.  Eequa  v.  Eea,  2  Paige,  339;   Gazet  v. 

82.  Howell  V.  Mills,  53  N.  Y.  322;  Hubbell,  36  N.  Y.  680;  Hale  v.  Clauson, 
Fisher  v.  Hersey,  78  N.  Y.  387;  Knopp  60  N.  Y.  339. 
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teeted^    Where  a  sale  is  set  aside  for  fraud,  incumbrances 
against  the  purchaser  fall  with  if 

4.  Infants  interested. 

A  sale  may  be  set  aside  on  slight  grounds  where  the  in- 
terests of  infants  are  affected;^  but  not  on  the  sole  ground 
that  the  guardian  of  an  infant  failed  to  attend  the  sale ;  but 
where  there  is  any  fraud,  by  which  the  purchaser  has  been 
misled,  it  will  be  vacated.'"  Where  infants  have  not  been 
properly  brought  in  as  parties  defendant  in  an  action  of  fore- 
closure, a  codefendant  who  appeared  and  objected  to  the  sale 
for  that  reason  and  who  has  been  charged  with  a  deficiency  on 
the  sale  may  move  to  set  it  aside.'^ 

5.  Irreirula.rities. 

Irregularity  in  conducting  the  sale  is  ground  for  setting  it 
aside  where  any  interested  party  is  injured  thereby,  as  a 
variance  in  the  hour  of  sale  as  announced  on  adjournment,  and 
as  subsequently  published,  or  a  sale  on  terms  different  from 
those  prescribed  by  the  judgment,  or  contrary  to  the  equities 
of  the  parties  as  to  the  order  of  sale.'^  The  failure  to  adver- 
tise the  postponement  of  a  sale  is  an  irregularity  for  which 
the  court  might  set  aside  the  sale  upon  the  seasonable  applica- 
tion of  a  party  to  the  foreclosure,  but  it  wUl  not  constitute  a 
jurisdictional  defect  in  the  proceedings  which  will  affect  the 
title  of  the  purchaser.®*  Where  the  contention  was  as  to  the 
interest  of  a  defendant  on  foreclosure  in  the  proceeds,  the 
fact  that  his  default  was  opened  to  litigate  that  matter,  will 
not  affect  the  validity  of  the  sale,  whether  or  not  the  purchaser 
had  notice  of  such  claim  at  the  time  of  sale.*^  Nor  does  the 
fact  that  on  judgment  by  default,  interest  has  been  included 

87.  Ellsworth  v.  Loekwood,  9  Hun,  ningham  v.  Caasidy,  17  N.  T.  276; 
548.  Qriffeth  v.  Hadley,  10  Boaw.  687;  Wol- 

88.  Colby  V.  Eowley,  4  Abb.  Pr.  361.  cott    v.    Schenck,    23    How.    Pr.    385 ; 

89.  Duncan  v.  Dodd,  2  Paige,  99 ;  Hotchkiss  v.  Clifton  Air  Cure,  4  Keyes, 
Lefever  v.  Laraway,  32  Barb.  167.  170;    Merchants'  Ins.  Co.  v.  Hlnmnji, 

90.  Gardiner  v.  Schemerhom,  3  Abb.  Pr.  455;  Breese  v.  Burley,  18 
Clarke's  Ch.  102,  How.  Pr.  485. 

91.  Gruner  v.  Euffner,  134  App.  Div.  93.  Beckstein  v.  Schnlti,  9  St.  Eep. 
837,  119  N.  T.  Supp.  942.  815. 

92.  Miller  v.  Hull,  4  Den.  104;  Gold-  94.  Wagh  t.  BaUey,  4  N.  T.  Supp. 
smith  V.  Osborne,   1  Edw.   560;   Cun-  817. 
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wMch  plaintiff  had  paid  on  a  prior  mortgage,  require  a  resale 
as  the  mortgagor  can  have  the  judgment  set  aside  only  to  the 
amount  of  such  interest.*^  A  sale  will  be  set  aside  where  it 
was  not  made  in  accordance  with  the  terms  of  the  decree,  and 
prejudicial  to  the  interest  of  the  party  or  purchaser ;  as  where 
taxes  and  assessments  were  directed  to  be  paid  out  of  the  pro- 
ceeds and  the  sale  was  made  subject  to  such  liens.**  But  it 
wUl  not  be  set  aside  on  account  of  irregularities  which  can  be 
amended.*'  The  fact  that  the  purchaser's  wife  has  dower  in 
the  property  is  not  reason  for  a  resale.* 

One  who  is  acting  in  a  fiduciary  capacity  cannot  purchase 
the  property ;  and,  in  case  he  does  so,  sale  will  be  set  aside.*' 

The  faUure  of  an  auctioneer  at  a  judicial  sale  to  disclose  the 
fact  that  he  is  a  party  to  the  suit  and  interested  in  the  prop- 
erty sold,  renders  the  sale  voidable  and  subject  to  be  set  aside 
at  the  instance  of  the  purchaser,  although  there  has  been  no 
actual  fraud  or  bad  faith  and  the  auctioneer's  interest  is  only 
that  of  tenancy  by  the  curtesy.^ 

A  sale  wiU  not  be  set  aside  for  irregularity  in  the  descrip- 
tion or  a  failure  to  apportion  a  prior  mortgage  between  the 
several  parcels,  if  upon  the  resale  the  same  irregularity  must 
exist  by  reason  of  the  terms  of  the  judgment  of  foreclosure.* 

6.  Inadequacy  of  price. 

Mere  inadequacy  of  price  is  not  a  ground  for  a  resale,'  un- 
less it  be  so  great  as  to  shock  the  conscience  of  the  court  and 
raise  the  inference  of  unfairness  or  fra,ud,  or  unless  there  are 

95.  Hutchinson  v.  Wall,  4  N.  Y.  2.  State  Realty  &  Mortgage  Co.  y. 
Supp.  717.  Villanine,  121  App.  Div.  793,  106  N.  T. 

96.  Hobart  v.  Hobart,  58  Barb.  296.  Supp.  698. 

97.  Alvord  v.  Beaeh,  5  Abb.  Pr.  451;  3.  Barnard  v.  Jersey,  39  Misc.  212, 
Noble  V.  Cromwell,  36  Barb.  475;  Her-  79  N.  Y.  Supp.  380;  Cortland  Savings 
bert  V.  Smith,  6  Lans.  493.  Bank  v.  Lighthall,  53  Misc.  423,  104 

98.  Knight  v.  Maloney,  4  Hnn,  33;  N.  Y.  Supp.  1022;  Matter  of  Eider,  23 
Watson  V.  Church,  3  Hun,  80.  Hun,  91;  Buschell  v.  Voorhis,  49  How. 

99.  Van  Epps  v.  Van  Epps,  9  Paifee,  Pr.  427 ;  Brush  v.  Shuster,  3  Abb.  N.  C. 
237 ;  Davoue  v.  Fanning,  3  Johns.  Ch.  73 ;  People  v.  Bond  St.  Sav.  Bank,  53 
252;  Gardner  v.  Ogden,  22  N.  Y.  327;  How.  Pr.  336;  Chapman  v.  Botecher, 
Pease  v.  Creqne,  15  Week.  Dig.  15;  27  Hun,  606,  appeal  dismiased,  90  N. 
Boerum  v.  Schenck,  41  N.  Y.  182 ;  Pnl-  Y.  692 ;  Loekwood  v.  McQuire,  57  How. 
ton  V.  Whitney,  66  N.  Y.  555;  Bennett  Pr.  266;  Kellogg  v.  Howell,  62  Barb. 
V.  Austin,  81  N.  Y.  308.  280,  afl'd,  53  N.  Y.  609;  Woodhull  t. 

1.  Smith  V.  Harrigan,  40  St.  E«p.  Osborne,  2  Edw.  614 ;  Mott  v.  Walkloy, 
392,  15  N.  Y.  Supp.  852.  3  Edw.  590;  Witbeck  v.  Bowe,  25  How. 
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circumstances  of  mistake  or  surprise.*  And,  although  the  in- 
adequacy of  price  is  not  a  sufficient  ground  for  setting  aside  a 
judicial  sale,  where  the  mortgagee  becomes  the  purchaser,  it 
is  a  circumstance  to  be  given  some  weight.^  Where  the  prop- 
erty was  sold  at  clearly  inadequate  price,  and  the  owner  made 
a  payment  to  reduce  the  mortgage,  showing  his  intention  to 
protect  the  property,  the  court  may,  in  its  discretion  and  on 
terms  order  a  resale.* 

Where  affidavits  are  presented  showing  that  the  premises 
are  worth  more  than  was  paid  for  them,  and  that  the  moving 
party  agrees  to  secure  persons  who  would  pay  more,  a  motion 
for  resale  will  be  granted  on  condition  that  the  moving  party 
pay  the  costs  and  expenses  of  the  original  sale  and  cause  an 
agreement  to  be  executed  obligating  the  party  executing  the 
same  to  bid  a  certain  sum,  the  original  sale  to  stand  if  such 
person  fail  to  pay  that  sum.'' 

A  resale  will  be  ordered  at  the  instance  of  a  subsequent 
mortgagee,  who  had  no  notice  of  the  sale  other  than  the  ad- 
vertisement, and  the  sale  was  at  a  price  below  the  assessed 
valuation  to  an  outside  party,  upon  such  subsequent  mort- 
gagee binding  himself  to  pay  more  than  the  assessed  valua- 
tion, the  owner  of  the  mortgage  making  no  objection.*    But 

Pr.  403 ;  Duncan  v.  Dodd,  2  Paige,  99 ;  tive   Savings  &  Loan  Assn.   v.   Smith, 

Brown  V.  Frost,  10  Paige,  243 ;  Lefever  91   Misc.   438,   154   N.   Y.   Supp.    881; 

V.  Laraway,  22  Barb.  167.  Purdy  v.  Wilkins,  95  Misc.  706,  160  N. 

The  Court  of  Appeals  will  not  inter-  Y.  Supp.  17;  Bonnet  v.  Brown,  36  St. 

fere  on  the  grounds  of  inadequacy  of  Eep.  320,  13  N.  Y.  Supp.  395 ;  Crane  v. 

price.    White  v.  Coulter,  59  N.  Y.  629.  Lawrence,  1  Week.  Dig.  517;  Odell  v. 

See  also,  McEwen  v.  Butts,  20  N.  Y.  Twomey,  8  Week.  Dig.   165. 

Supp.  503.  Auctioneer's  fees. — ^A  resale  may  be 

Insanity  of  party. — Evidence  tending  ordered    where    the    price    was    inade- 

to  show  the  insanity  of  a  mortgagor  at  quate  and  the  terms  of  sale  required 

the   time    of   sale   and   inadequacy   of  payment    of    twenty-five    dollars    for 

price,  has  been  held  insufBcieut  to  au-  auctioneer 's  fees.    Arnold  v.  Edgbert,  7 

thorize   a  resale,   and   an   order   made  Week.  Dig.  206. 

upon  such  motion  permitting  the  judg-  5.  Dickey    v.    Goertner,    146    N.    Y. 

ment  and  sale  to  stand,  but  directing  Supp.  264. 

the  plaintiff,  as  purchaser,  to  account  6.  Pruden  v.  Eulter,  34  Misc.  117,  68 

for  the  profits  from  the  possession  and  N.  Y.  Supp.  737. 

a  resale,  has  been  held  unauthorized.  7.  German-American  Bank  v.  Dor- 
Provost  V.  Eoedieger,  32  St.  Eep.  1101 ;  othy,  39  App.  Div.  166,  57  N.  Y.  Supp. 
10  N.  Y.  Supp.  812.  172. 

4.  State  Eealty  &  Mortgage  Co.   v.  8.  Kennedy   v.    Bridgman,   27   Misc. 

Villaume,   121  App.   Div.   793,   106   N.  585,  58  N.  Y.  Supp.  253. 
Y.  Supp.  698;   Silver  Creek  Co-opera- 
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where  it  appears  that  other  bidders  are  willing  to  offer  only 
a  very  slight  increase  over  the  amount  bid  at  the  sale,  and 
that  the  sale  was  fairly  conducted  in  the  presence  of  the  mort- 
gagor, an  order  directing  a  resale  should  not  be  made.* 

On  a  motion  to  set  aside  a  sale  on  the  ground  that  the  price 
bid  was  inadequate,  the  fact  of  inadequacy  should  be  clearly 
established,  and  the  motion  will  not  always  be  granted,  even 
when  it  is  shown  that  the  appellant  had  notified  intended 
bidders  the  sale  would  not  take  place  at  the  time  advertised, 
who  were  thereby  kept  away  from  the  sale,  the  appellant  hav- 
ing obtained  an  order  for  a  stay  of  proceedings,  which  was, 
however,  vacated  before  the  sale.^° 

7.  Oppression  by  plaintiff. 

Where  a  party  interested  requested  that  the  sale  should 
not  take  place  on  election  day,  and  made  a  reasonable  request 
as  to  sale  in  parcels,  which  was  disregarded,  the  sale  may  be 
set  aside.  Occupying  a  situation  of  advantage,  it  behooves 
the  plaintiff  to  pursue  his  remedy  with  scrupulous  care  not  to 
inflict  unnecessary  injury  upon  the  party  within  his  power, 
and  it  is  the  duty  of  the  court  to  see  that  its  process  is  not 
made  unduly  oppressive."  Where  previous  to  a  sale  part  of 
the  owners  of  the  equity  of  redemption  arranged  with  plain- 
tiff that  he  should  bid  off  the  property  for  them  at  a  fixed 
price,  but  just  before  the  sale  declined  so  to  do,  and  notified 
them  he  would  bid  for  himself,  becoming  a  purchaser  at  a 
considerable  less  price  than  previously  agreed  on,  a  resale 
may  properly  be  directed." 

8.  Mistake  of  bidders  or  parties. 

If  the  plaintiff  or  his  agent  makes  statements  calculated  to 
mislead  purchasers,  the  sale  will  be  set  aside.^*  A  sale  at  fore- 
closure will  be  vacated  where  the  referee  sold  in  violation  of 
his  promise  to  adjourn  the  sale,  but  the  rights  of  the  purchaser 

9.  MoUer  v.  Watts,  56  App.  Div.  562,      N.  T.  Supp.  60. 

67  N.  Y.  Supp.  488.  13.  Slocum  v.  Glass,  3  How.  Pr.  178 ; 

10.  Von  Stade  v.  LeCompte,  21  St.  Murdock  v.  Emfie,   19   How.   Pr.   79; 
Eep.  240,  4  N.  Y.  Supp.  62.  Banta  v.   Maxwell,   12  How.  Pr.   479; 

11.  King  V.  Piatt,  37  N.  Y.  155.  Francis  v.  Church,  Clarke's   Ch.   475; 

12.  N.  Y.  Eastern  Christian  &  Bene-  Crane  v.  Stiger,  2  T.  &  C.  577,  appeal 
volent  Missionary  Society  v.  Bishop,  S  dismissed,  58  N.  Y.  645. 


2954  BEAIi  PBOPEBTY,   PEOVISIONS  BELATDTG  TO. 

as  to  his  payments  and  expenditures  will  be  protected."  Mis- 
apprehension respecting  an  a;djournnient  of  the  sale  on  the 
part  of  a  judgment  creditor  may  be  sufficient  ground  for  set- 
ting aside  the  adjourned  sale.^ 

A  resale  may  be  ordered  where  a  party  by  mistake  or  neglect 
fails  to  attend  the  sale,  if  a  sufficient  excuse  for  the  failure  is 
presented.^^  The  court  has  power  in  its  discretion  to  vacate 
a  sale  where  defendant,  by  mistake,  did  not  attend  the  sale 
upon  such  defendant  offering  to  comply  with  any  conditions 
imposed,  although  the  sale  was  regular  and  there  was  no 
fraud."  But  the  fact  that  one  moving  to  vacate  a  sale  had 
relied  upon  a  stay  of  proceedings  which  he  had  obtained  to 
stay  the  sale,  and  which  was  vacated  on  the  day  before  the 
sale,  too  late  for  him  to  attend,  is  not  a  ground  for  relieving 
him.^^  Where  the  purchaser  offers  to  pay  a  judgment  for  de- 
ficiency, and  no  excuse  is  offered  by  interested  parties  for 
failing  to  attend  the  sale,  a  resale  will  not  be  ordered.^'  An 
application  by  a  defendant  to  vacate  a  sale  and  have  a  resale 
upon  the  ground  of  inadequacy  of  price,  and  because  such  de- 
fendant was  not  represented  at  the  sale,  made  sometime  after 
the  sale,  at  which  time  a  portion  of  the  property  had  been  sold 
by  the  purchaser  to  a  hona  fide  vendee,  should  be  refused, 
where  it  appears  that  defendant's  failure  to  be  represented 
was  due  to  his  own  negligence,  and  that  he  was  present  and 
refused  to  bid  at  the  sale  and  did  not  ask  for  a  postponement, 
and  no  claim  is  made  that  a  higher  price  can  be  secured,  and 
no  offer  is  made  to  bid  a  higher  price.*" 

Where  the  purchaser  supposed  he  was  buying  a  lot  of 
eighty-nine  acres,  and  bought  another  of  three  acres,  under  an 
honest  misapprehension,  and  at  once  applied  for  relief,  the 
sale  may  be  opened.    The  utmost  fairness  must  be  observed 

14.  Angell   v.    Clark,    21    App.    Div.  Conklin,  4  Sandf.  CSi.  582;  Lansing  ▼. 

339,  47  N.  Y.  Supp.  731.  McPherson,  3  Johns.  Ch.  424. 

16.  Corwith  v.  Barry,  69  Hun,  113,  17.  Pruden  v.  Entley,  34  Misc.  117, 

53  St.  Rep.  53,  23  N.  T.  Supp.  200.  68  N.  Y.  Supp.  737. 

16.  Thompson    v.    Mount,    1    Barb.  18.  Peck  v.  N.  J.  &  N.  Y.  B.  E.  Co., 

607;  Williamson  t.  Dale,  3  Johns.  Ch.  22  Hun,  128,  appeal  dismissed,  85  N. 

290.    As  to  what  are  and  what  are  not  Y.  246. 

sufficient  excuses,  see  Marsh  v.  Ridg-  19.  Commonwealth  Ins.  Co.  v.  Bow- 
way,    18    Abb.    Pr.    262;     Collier    v.  man,  15  Week.  Dig.  416. 
Whipple,     13     Wend.    226 ;     Stahl    t.  20.  Housman  v.  Wright,  50  App.  Dir. 
Charles,   5  Abb.  Pr.  348;   Hoppock  v.  606,  64  N.  Y.  Supp.  71, 
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in  judicial  sales,  and  the  purchaser  will  not  be  compelled  to 
complete  his  purchase  when  he  has  bid  under  an  honest  mis- 
apprehension and  at  once  applies  for  relief.^ 

Where  a  defendant,  to  secure  a  stay  of  the  sale  of  the 
premises  pending  an  appeal,  served  an  undertaking  upon 
plaintiff  which  was  defective;  but  the  plaintiff  retained  it 
until  about  the  time  fixed  for  the  sale,  when  it  was  returned 
to  the  defendant,  and  the  premises  were  then  sold,  it  was  held 
that  a  resale  would  be  ordered  although  the  undertaking  was 
defective,  since  the  plaintiff,  by  keeping  it  xmtU  the  time  for 
the  sale,  led  the  defendant  to  believe  he  was  protected  until  a 
time  when  he  could  do  nothing  to  protect  his  interests.^ 

Where  a  referee  made  a  second  sale  because,  through  a  mis- 
take, a  check  for  the  ten  per  cent,  deposit  on  the  first  sale  had 
not  been  paid  and  thereafter  the  first  purchaser  tendered  the 
full  purchase  price  in  gold,  the  second  sale  should  be  set  aside 
and  a  new  sale  ordered.^ 

When  a  judicial  sale  by  a  receiver  is  fairly  made  in  full 
compliance  with  the  directions  of  the  court  and  on  personal 
notice  to  aU  creditors  who  have  presented  claims,  a  resale 
should  not  be  ordered  on  the  application  of  the  receiver 
merely  because  an  alleged  creditor,  who  had  not  presented  his 
claim,  claims  to  have  mistaken  the  day  of  sale  and  to  be  will- 
ing to  bid  a  larger  sum.  The  receiver  is  not  entitled  to  an 
order  of  resale  on  the  ground  of  a  mistake  of  another  party, 
for  relief  from  mistake  is  granted  only  to  the  mistaken  party." 

Where  the  referee  at  the  sale  made  an  unauthorized  state- 
ment in  regard  to  the  redemption  of  the  land  to  be  sold,  but 
did  not  incorporate  the  statement  in  the  terms  of  sale,  and 
the  statement  did  not  deter  bidders,  or  affect  the  sale,  it  was 
held  not  to  justify  setting  aside  the  sale.* 

Where  at  a  partition  sale  it  is  stated  on  behalf  of  the  par- 
ties entitled  to  two-thirds  of  the  purchase  money  that  they 
would  take  a  mortgage  for  sixty  per  cent,  of  the  purchase 
price,  which  they  refused  to  do,  the  purchaser  will  be  relieved 
though  the  statement  was  not  sanctioned  by  the  referee  nor 
embodied  in  the  terms  of  sale ;  but  a  resale  will  be  ordered 

21.  Dnnn  v.  Herbs,  56  Hun,  457,  31      690,  50  N.  T.  Snpp.  499. 

St.  Eep.  476,  10  N.  T.  Supp.  34.  24.  Wilber  v.  WUber,  119  App.  Diy. 

22.  Commercial   Bank   v.    Catto,    13      740,  104  N.  Y.  Supp.  179. 

App.  Div.  608,  43  N.  Y.  Supp.  777.  25.  MoUer  v.   Watte,   56  App.   Div. 

28.  Barr  v.  BOTJtinger;  27  App.  Diy.      562,  67  N.  Y.  Supp.  488. 
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only  on  condition  that  the  purchaser,  who  delayed  asking  to  be 
relieved  until  motion  was  made  to  compel  him  to  complete  his 
purchase,  pay  the  costs  of  the  resale  and  one-third  of  the  in- 
terest for  the  period  of  his  delay .^® 

Where  a  purchaser  at  a  foreclosure  sale  paid  the  referee 
the  required  percentage  of  the  purchase  price  and  signed  the 
usual  terms  of  sale,  which  provided  for  the  conveyance  of  the 
premises  free  and  clear  of  alt  incumbrances,  and  for  the  pay- 
ment of  the  purchase  price  on  a  fixed  date,  he  should  be  com- 
pelled to  complete  his  purchase  and  pay  the  balance  in  cash, 
although  it  appears  that  the  plaintiff's  son  assured  the  attor- 
ney for  the  purchaser  that  his  mother  would  permit  a  mort- 
gage to  remain  on  the  property,  but  the  mother  subsequently 
claimed  that  the  son  had  no  authority  to  represent  her  at  the 
sale.^^ 


9.  Higher  bid  unaccepted. 

Property  must  be  sold  at  a  judicial  sale  to  the  highest  bid- 
der, and  this  means  the  highest  bidder  at  the  sale  who  is  then 
and  there  willing  and  financially  able  to  carry  out  the  terms  of 
sale.  Where  parties  to  the  action  attack  the  sale  for  irregu- 
larities, and  because  their  bids  were  ignored,  they  must  show 
that  they  themselves  were  technically  right.  An  auctioneer 
at  a  sale  at  foreclosure  has  the  right  to  reject  the  bid  of  an 
irresponsible  party,  and  a  bidder  seeking  to  set  aside  sale  on 
the  ground  of  a  higher  bid  is  bound  to  show  his  ability  to 
make  the  cash  payment  on  his  bid  and  to  carry  out  the  pur- 
chase.^^ 

Where  a  resale  was  ordered  and  the  order  amended  by 
striking  out  a  provision  that  the  purchaser  at  the  first  sale 
and  the  plaintiff  should  be  liable  for  the  deficiency  on  the  re- 
sale ;  it  was  held  it  was  error  on  the  part  of  the  referee  to  re- 
fuse to  receive  his  bid  on  the  resale  or  to  allow  the  money  paid 
on  the  first  sale  to  be  applied  on  the  second,  and  that  a  third 
sale  should  be  ordered.^ 

26.  Willetts    V.    Whitson,    69    Misc.  Robinson,  35  Misc.  449,  71  N.  T.  Supp 
229,  125  N.  Y.  Supp.  135.  193. 

27.  Carstens    v.    Loeasto,    172    App.  29.  Fay  v.   Fay,   69   Hun,    149    and 
Div.   760,   159   N.   Y.   Supp.   270.  150,  52  St.  Rep.  610,  23  N.  Y.  Supp 

28.  Irving     Savings     Institution     v.  408. 
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10.  Collusion. 

An  agreement  preventing  competition  at  a  public  sale  is 
void  as  against  public  policy,  and  the  court  will  not  interfere 
to  aid  the  parties  to  such  an  agreement.^  And  a  sale  will  be 
set  aside  where  persons  have  been  employed  to  bid  up  the 
property  as  against  hona  fide  purchasers,*^  or  in  case  of  under- 
bidding by  the  owner  or  auctioneer.*^  Collusion  preventinf' 
competition  at  a  judicial  sale  to  an  infant's  prejudice  is  legal 
fraud,  and  subsequent  mortgagees  and  purchasers  with  knowl- 
edge can  acquire  no  benefit  therefrom.**  But  in  such  a  case 
the  sale  will  be  set  aside  only  on  assurance  of  a  higher  price 
on  a  resale.*^  And  a  sale  will  not  be  set  aside  because  the  pur- 
chaser had  a  prior  arrangement  with  plaintiff  to  take  back  a 
mortgage.*^ 

11.  Sale  in  parcels. 

"Where  by  the  sale  of  property  in  separate  parcels,  and  by 
reason  of  the  order  in  which  they  were  sold,  injustice  has  been 
done  to  a  defendant  desiring  to  protect  his  interests,  a  resale 
should  be  ordered  upon  terms  and  upon  his  filing  a  bond  for 
the  amount  of  his  bid.*"  Where  property  consisting  of  several 
lots  is  sold  in  one  parcel,  although  not  so  directed  by  a  judg- 
ment, and  it  appears  that  a  greater  sum  would  have  been 
realized  by  a  sale  in  parcels,  a  resale  will  be  ordered.*''  But  a 
sale  will  not  be  set  aside  on  the  ground  that  the  premises  were 
not  sold  in  parcels,  upon  the  application  of  a  defendant  liable 
for  a  deficiency,  where  there  was  no  deficiency.** 

12.  Procedure. 

An  action  may  be  brought  to  set  aside  a  sale  where  it  has 
been  fraudulently  conducted  to  the  prejudice  of  a  party  in- 
terested, even  though  he  may  have  a  concurrent  remedy  by 
motion ;  but  where  the  proceedings  are  entirely  irregular,  and 
free  from  fraud,  and  the  party  is  entitled  to  relief  on  some 

so.  Wheeler  v.  Wheeler,  5  Lans.  355.  23. 

31.  Fisher  v.  Hearsey,  17  Hun,  370.  36.  First  Nat'l  Bank  of  Plainfield  v. 

32.  Trust    V.    Delaphaine,    3    E.    D.  Harrison,  16  App.  Div.  632,  44  N.  T. 
Smith,  219.  Supp.  1117. 

33.  Howell  V.  Mills,  53  N.  T.  322.  37.  Larkin   v.    Brouty,    39   St.   Bep. 

34.  Brush  v.  Shuster,  3  Abb.  N.  C.  879,  15  N.  Y.  Supp.  509. 

63.  38.  Shuler  v.  Maxwell,  38  Hun,  240, 

35.  MftLaughlin  v.  Teasdale,  9  Daly,      appeal  dismissed,  101  N.  Y.  657. 


2958      BEAL  PBOPEBTY,  PROVISIONS  RELATING  TO. 

mere  equity,  his  remedy  is  by  motion  in  the  action.^  If  a 
judgment  has  been  obtained  by  fraud  or  collusion,  an  action 
may  be  maintained  to  set  it  aside,  as  it  is  ineffectual  to  bar 
the  equity  of  redemption,  and  the  sale  falls  with  it.*<* 

A  motion  for  a  resale  should  be  made  in  the  action  in  which 
the  judgment  was  rendered.*^  The  papers  are  properly 
served  on  the  attorney  for  plaintiff,  where  the  plaintiff  was 
the  purchaser,  although  he  has  conveyed  the  property  to  a 
third  person.*^  Every  defendant  who  has  appeared  is  en- 
titled to  notice  of  application  for  a  resale.^  An  order  setting 
aside  the  sale  and  opening  the  judgment  vacates  the  title  of 
the  purchaser." 

13.  By  whom  application  made. 

Any  person  whose  rights  are  affected  by  the  sale  may  make 
the  application  for  a  resale.*^  It  is  not  necessary  that  the 
applicant  should  have  a  specific  lien  on  the  mortgaged  prem- 
ises.^ But  a  sale  on  foreclosure  of  corporate  property  should 
not  be  set  aside  at  the  instance  of  the  holder  of  only  a  small 
number  of  shares,  where  he  is  the  only  stockholder  who  seeks 
to  avoid  the  transaction,  and  makes  no  complaint  until  after 
the  sale,  unless  he  is  refused  the  fair  value  of  his  share  of  the 
property.*'' 

14.  Time  for  application. 

A  motion  for  a  resale  must  be  made  promptly  and  may  be 
denied  if  the  applicant  has  been  guilty  of  laches.**    Thus,  a 

38.  Vandercook    v.    Oohoes    Savings  How.    Pr.    167;    Brown   v.    Frost,    10 

Institution,  5  Hvm,  641.  Paige,  243;  Fuller  v.  Brown,  35  Hun, 

40.  MeMurray  t.  MeMurray,  66  N.  165;  American  Ins.  Co.  v.  Oakley,  9 
T.   175.  Paige,    259;     Shnler    v.    Maxwell,    38 

41.  Collier  v.  Whipple,  13  Wend.  Hun,  240;  Goodsell  y.  Harriagton,  76 
024;  Nieholl  v.  NichoU,  8  Paige,  349;  N.  T.  547. 

Eequa  v.  Eea,  2  Paige,  339;  McCotter  46.  Qoodell  v.  Farrington,  76  N.  Y. 

T.  Jay,  30  N.  T.  80.  547. 

42.  Bonnett  t.  Brown,  13  N.  Y.  47.  Drake  v.  N.  Y.  Surburban  Water 
Snpp.  395.  Co.,  36  App.  Div.  275,  55  N.  Y.  Supp. 

48.  Bobinflon  v.  Meigs,  10  Paige,  41.  225. 

44.  Freeman  v.  Mnnns,  15  Abb.  Pr.  48.  Farmers'  Loan  &  Trust  Co.  v. 
•468.  Bankers  &  Merchants'  Telegraph  Co., 

45.  Kellogg  V.  Howell,  62  Barb.  280,  6  N.  Y.  Supp.  643 ;  Loekwood  v.  Mc- 
»ff'd,  53  N.  Y.  609;  May  v.  May,  11  Guire,  57  Hun,  266;  Depew  v.  Dewey, 
Paige,    201;    Gould    v.    Mortimer,    26  46  How.  Pr.  441;  Fuller  v.  Brown,  35 
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motion  made  more  than  a  year  after  the  original  sale,  may  be 
denied  for  laches,**  though  the  circumstances  may  be  such 
that  a  delay  of  a  year  will  affect  only  the  terms  on  which  the 
resale  will  be  ordered.^"  A  delay  of  six  months  may  be  fatal 
to  an  application  made  on  the  ground  of  inadequacy  of  price.^ 

£.  Bemedies  on  default  of  purchaser 

1.  When  purchaser  justified  in  refusing  to  carry  out  purchase. 

A  purchaser  on  a  judicial  sale  is  entitled  to  a  marketable 
title,*^  except  possibly  as  to  defects  known  to  the  bidder  or 
mentioned  in  the  notice  of  the  sale.^    The  purchaser  need  not 


Hon,  162;  Viele  v.  Judson,  15  Him, 
32S,  rev'd,  83  N.  Y.  32.  See  also,  In 
w-Woolsey,  95  N.  Y.  135. 

49.  Claflin  v.  Clark,  22  Week.  Dig. 
127;  Depew  v.  Dewey,  2  T.  &  C.  515, 
appeal  dismissed,  56  N.  Y.  657. 

A  delay  of  four  years  in  seeking  to 
set  aside  a  foreclosure  sale  is  such 
laches  as  will  bar  in  equity.  Quinn  v. 
Jenks,  88  Hun,  438,  34  N.  Y.  Supp. 
962,  «9  St.  Bep.  130. 

50.  Crane  v.  Stiger,  2  T.  &  C.  577. 
61.  Lockwood  v.   McQuire,   57  How. 

Pr.  256. 

58.  Shriver  v.  Shriver,  86  N.  Y.  576 ; 
Fleming  v.  Bumham,  100  N.  Y.  1; 
Smnth  V.  McCool,  23  Hun,  595;  Inger- 
aoU  V.  Mangam,  24  Hun,  202,  aff'd, 
84  N.  Y.  632;  Crouter  v.  Crouter,  133 
N.  Y.  55;  Wanser  v.  DeNyse,  188  N. 
Y.  378;  People  v.  New  York  Building 
Loan  Banking  Co.,  189  N.  Y.  233 ;  Ma- 
honey  V.  Allen,  18  Misc.  134,  42  N.  Y. 
Supp.  11;  Jackson  v.  Edwards,  22 
Wend.  498,  3  Edw.  428 ;  Mead  v.  Mead, 
24  St.  Bep.  455,  5  N.  Y.  Supp.  302; 
Herring  v.  Berriam,  8  St.  Rep.  124. 

Unfounded  claim. — A  purchaser  at  a 
sale  in  foreclosure  of  unfinished  housses 
moved  to  be  relieved  from  his  purchase 
on  the  ground  that  certain  property  in- 
tended to  be  permanently  attached  to 
the  houses  was  claimed  by  third  parties 
as  having  been  sold  conditionally,  held, 
that  mere  proof  of  a  notice  of  such 


claim  was  not  sufficient,  but  some 
foundation  must  be  shown  therefor, 
and  the  motion  was  denied.  Murphy  v. 
Smith,  61  App.  Div.  574,  70  N.  Y. 
Supp.  786. 

Unrecorded  deed. — The  purchaser  will 
not  be  relieved  because  a  deed  in  the 
chain  of  title  is  not  recorded,  if  it  is 
in  existence.  Coates  v.  Fairchild,  14 
Week.  Dig.,  180,  aff'd,  89  N.  Y.  631. 

Fraud.— Where  the  transactions  con- 
veying title  appeared  on  their  face  to  be 
fraudulent,  held,  that  the  court  would 
relieve  a  purchaser  from  a  title  30 
tainted  with  doubt.  People  v.  Globe 
Mutual  Ins.  Co.,  33  Hun,  393. 

53.  Mott  V.  Mott,  68  N.  Y.  246; 
Kingsland  v.  Fuller,  157  N.  Y.  507; 
Rogers  v.  James,  11  Week.  Dig.  574; 
Coates  V.  Fairchild,  14  Week.  Dig.  189, 
aff'd,  89  N.  Y.  631;  Friederiek  v. 
Brewster,  13  Week.  Dig.  546;  Biggs  v. 
Pursell,  66  N.  Y.  193;  Wichman  v. 
Aschpurwis,  14  Civ.  Pro.  B.  88; 
Stephens  v.  Humphreys,  73  Hun,  199, 
25  N.  Y.  Supp.  946,  aff'd,  141  N.  Y. 
586. 

Estoppel. — Judgment  in  foreclosure 
provided  that  the  property  should  be 
sold  subject  to  a  prior  mortgage  and 
the  advertisement  and  terms  of  sale 
referred  to  such  mortgage;  held,  that 
a  purchaser  at  foreclosure  was  estopped 
to  assert  the  invalidity  of  the  mort- 
gage,  although  the   deed    executed   to 
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take  a  doubtful  nor  seriously  clouded  title.^^  But  the  defect  in 
the  title  must  be  a  reasonable  one  and  such  as  affects  the 
value  of  the  property."  A  purchaser  will  not  be  relieved  from 
his  bid,  unless  he  establishes  facts  creating  such  a  doubt  con- 
cerning the  validity  of  the  title  to  the  property  as  will  affect 
its  value  and  interfere  with  its  sale  to  a  reasonable  pur- 
chaser.^^ 

A  person  who,  in  good  faith,  bids  upon  real  property  at  a 
judicial  sale  where  the  particular  interest  offered  is  not  ex- 
pressly stated,  has  a  right  to  assume  that  he  is  to  receive  a 
conveyance  of  the  fee,  and  that  the  title  to  such  real  property 
is  marketable.^^  The  purchaser  makes  his  bid  upon  the  im- 
plied warranty  that  the  title  will  be  marketable."  Where 
property  to  which  a  perfect  title  cannot  be  given  is  sold,  bid- 
ders should  be  apprised  of  the  nature  of  the  title,  or  notified 
,that  they  must  inquire  into  the  title,  and  take  it  at  their  own 
risk.  The  conditions  of  sale,  and  the  character  of  title  should 
be  announced,  and  a  purchaser  has  a  right  to  rely  on  the 
announcement  so  made,  but  he  is  not  bound  by  statements 


him  did  not  mention  the  same  but 
simply  stated  that  the  premises  were 
sold  subject  to  all  liens  thereon. 
Welehe  v.  Schoenberg,  45  Misc.  126,  91 
N.  T.  Supp.  880. 

Encroachment. — The  purchaser  of 
mortgaged  premises  at  a  sale  under  a 
judgment  of  foreclosure  should  not  be 
compelled  to  complete  his  purchase 
where  there  is  an  encroachment  upon 
the  premises  which  would  make  the 
title  unmarketable,  although  the  ad- 
vertisement of  sale,  after  describing 
the  property  to  be' sold,  contained  the 
words  "subject  to  any  state  of  facts 
shown  by  an  accurate  survey."  Ely 
V.  Mathews,  58  Misc.  365,  110  N.  Y. 
Supp.  1103. 

Prior  mortgage. — ^Where  property  i? 
Bold  on  foreclosure  subject  to  a  prior 
mortgage  and  to  an  action  to  foreclose 
the  same  then  pending,  the  purchaser 
is  charged  with  notice  and  must  take 
the  conveyance  subject  to  the  prior 
mortgage   and  pending   action.     State 


Bank  v.  Wilchinsky,  128  App.  Div.  485, 
112  N.  Y.  Supp.  1002. 

Mortgage  payable  in  gold. — One  who 
purchased  real  estate  at  a  receiver's 
sale,  subject  to  the  mortgage,  was  not 
allowed  to  refuse  to  complete  because 
of  the  failure  to  disclose  the  fact  that 
a  clause  in  the  mortgage  made  it  pay- 
able in  gold.  Blanck  v.  Sadlier,  153  N. 
Y.  551. 

53a.  Argall  v.  Eaynor,  20  Hun,  267. 

54.  Weeks  v.  Tomes,  16  Hun,  349, 
aff'd,  76  N.  Y.  601;  Smith  v.  Wells, 
69  N.  Y.  600 ;  Jordan  v.  Poillon,  77  N. 
Y.  518;  Hellreigel  v.  Manning,  97  N. 
Y.  56;  Goodwin  v.  Crooks,  58  App.  Div. 
464,  69  N.  Y.  Supp.  578. 

55.  Goodwin  v.  Crooks,  58  App.  Div. 
464,  69  N.  Y.  Supp.  578. 

56.  Wanaer  v.  DeNyse,  188  N.  Y. 
378. 

57.  Fleming  v.  Burnham,  100  N.  Y. 
1;  Shriver  v.  Shriver,  86  N.  Y.  575; 
Jordan  v.  Poilon,  77  N.  Y.  518. 
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made  by  persons  whose  authority  is  not  shown,  and  which  are 
repudiated  by  the  auctioneer.^ 

A  purchaser  is  entitled  to  a  marketable  title,  although  he 
himself  is  a  party  to  the  action,  and  although  the  fact  that 
such  purchaser  is  a  mortgagee  of  the  premises,  may  create  a 
presumption  that  he  was  famUiar  with  any  defects  in  the  title. 
Jie  is  entitled  to  rebut  such  presumption.^^  A  purchaser  can- 
not be  compelled  to  take  a  title  affected  by  reason  of  the  omis- 
sion of  necessary  parties  to  the  action  because  of  the  fact  that 
he  was  a  party  to  such  action  where  he  had  no  interest  in  the 
land  and  no  adjudication  was  made  with  reference  to  it.  The 
fact  that  the  purchaser  knew  of  the  omission  of  such  parties 
does  not  change  the  rule.™ 

If,  by  reason  of  an  irregularity  in  the  proceedings,  the  pur- 
chaser will  not  receive  a  marketable  title,  he  cannot  be  re- 
quired to  complete  the  purchase.*^    The  discussion  in  cases  of 


58.  Matter  of  Fales,  33  App.  Div. 
611,  53  N.  Y.  Supp.  1046,  affirmed 
without  opinion,  157  N.  Y.  705. 

59.  Mahoney  v.  Allen,  18  Misc.  134, 
43  N.  y.  Supp.  11. 

60.  Miller  v.  Wright,  109  N.  Y.  194. 

61.  Toole  V.  Toole,  112  N.  Y.  333; 
Crouter  v.  Crouter,  133  N.  Y.  55; 
Smith  V.  Secor,  157  N.  Y.  402;  Wanser 
V.  DeNyse,  188  N.  Y.  378;  Casey  v. 
Casey,  19  App.  Div.  219,  45  N.  Y. 
Supp.  877;  Brennan  v.  Storm,  21  App. 
Div.  236,  47  N.  Y.  Supp.  661;  O'Toole 
V.  O'Toole,  39  App.  Div.  302,  56  N. 
Y.  Supp.  963;  Mason  v.  Seott,  50  App. 
Div.  463,  64  N.  Y.  Supp.  68;  Koechl 
V.  Gate  Development  Co.,  149  App.  Div. 
239,  133  N.  Y.  Supp.  763,  aff'd,  205  N. 
y.  591;  Foy  v.  McGarry,  160  App. 
Div.  329,  144  N.  Y.  Supp.  1075;  Ma- 
honey V.  Allen,  18  Misc.  134,  42  N.  Y. 
Supp.  11 ;  Smith  V.  Warringer,  41  Misc. 
94,  83  N.  Y.  Supp.  655 ;  Argall  v.  Bay- 
mond,  20  Hun,  267;  German  Savings 
Bank  v.  MuUer,  10  Week.  Dig.  67; 
Fryer  v.  Eockfeller,  63  N.  Y.  268; 
Monarque  v.  Monarque,  80  N.  Y.  320; 
Lee  V.  Lee,  27  Hun,  1;  People  v. 
Knickerbocker  Life  Ins.  Co.,  66  How. 
Pt.   115. 


Application    of    proceeds. — ^Where    a 

referee,  appointed  to  sell  at  the  request 
of  the  purchaser  for  his  accomodation, 
applies  the  sum  received  on  the  sale  in 
different  order  from  that  directed  by 
the  decree,  the  purchaser  cannot  be 
heard  to  complain  of  the  referee's  ac- 
tion. Easton  v.  Pickersgell,  75  N.  Y. 
599. 

Excessive  sale. — It  is  no  objection  to 
the  title  acquired  on  foreclosure  sale 
that  the  referee  sold  more  property 
than  was  required  to  pay  plaintiff, 
where  the-  owner  of  the  equity  makes 
no  objection  but  has  permitted  the  pro- 
ceedings to  go  on  to  a  reference  as  to 
the  surplus  arising  from  the  sale  and 
the  repoi-t  of  sale  has  been  confirmed 
and  all  parties  to  the  action  thereby 
estopped.  Steinhardt  v.  Cunningham, 
55  Hun,  875,  8  N.  Y.  Supp.  627,  29  St. 
Rep.  162,  aff'd,  130  N.  Y.  292.  A  pur- 
chaser will  not  be  relieved  from  pur- 
chase of  a  second  parcel  on  the  ground 
that  the  first  parcel  realized  more  than 
enough  to  satisfy  the  mortgage,  where 
there  are  other  subsequent  incum- 
brances which  will  exceed  the  proceeds, 
and  neither  the  holder  of  the  subse- 
quent mortgage  nor  the  owner  of  the 
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this  character  frequently  involve  the  question  whether  the 
tendered  title  is  marketable;  and,  if  marketable,  the  purchaser 
is  generally  required  to  complete  Ms  contract.^    The  omission 


mortgaged  lands  or  the  purchaser  ob- 
ject. Andrews  v.  O'Mahoney,  112  N. 
Y.  567. 

Allowance  of  interest. — ^A  purchaser 
will  not  be  relieved  because  the  judg- 
ment allowed  the  plaintiff  the  amount 
of  interest  which  he  had  paid  upon 
prior  mortgages,  which  sum  had  not 
been  claimed  in  the  complaint.  Hutch- 
inson V.  Wall,  56  Super.  104;  4  N.  Y. 
Supp.   717. 

Death  of  plalntifi. — Where  the  sole 
plaintiff  died  after  the  report  of  the 
referee  appointed  to  compute  the 
amount  due,  it  was  held  that  the  entry 
of  judgment  thereafter  in  the  name  of 
the  original  plaintiff  and  a  sale  without 
reviving  the  action  by  the  personal 
representatives  were  mere  irregulari- 
ties, which  would  not  defeat  the  title. 
Smith  V.  Joyce,  11  Civ.  Pro.  E.  357. 

62.  Eice  v.  Barrett,  102  N.  Y.  161; 
Kirk  V.  Kirk,  137  N.  Y.  510;  Eoart:y  v. 
McDermott,  146  N.  Y.  296;  O'Connor 
V.  Felix,  147  N.  Y.  614;  Smith  v.  Secor, 
157  N.  Y.  402;  Sproule  v.  Davies,  171 
N.  Y.  277;  Parish  v.  Parish,  175  N.  Y. 
181;  Dresser  v.  Travis,  177  N.  Y.  371; 
GrifSn  v.  Baust,  26  App.  Div.  553,  50 
N.  Y.  Supp.  905;  German  American 
Eeal  Estate  Co.  v.  Myers,  32  App.  Div. 
41,  52  N.  Y.  Supp.  449;  Caroll  v.  Mc- 
Kaharay,  35  App.  Div.  582,  55  N.  Y. 
Supp.  113;  Butler  v.  Butler,  41  App. 
Div.  477,  58  N.  Y.  Supp.  1094;  Lene- 
han  V.  College  of  St.  Francis  Xavier, 
51  App.  Div.  535,  64  N.  Y.  Supp.  868 : 
Livingston  v.  Livingston,  56  App.  Div. 
484,  67  N.  Y.  Supp.  789,  aff'd,  166  N. 
Y.  601 ;  Pell  v.  Pell,  65  App.  Div.  388, 
73  N.  Y.  Supp.  81,  aff'd,  169  N.  Y. 
607 ;  Wentworth  v.  Braun,  78  App.  Div. 
634,  79  N.  Y.  Supp.  489,  aff'd,  175  N. 
Y.  515;  Baumeister  v.  Demuth,  84  App. 
Div.  394,  82  N.  Y.  Supp.  831,  affirmed 


without  opinion,  178  N.  Y.  630; 
People's  Trust  Co.  v.  TonMnogy,  144 
App.  Div.  333,  138  N.  Y.  Supp.  1055; 
Doremus  v.  Doremua,  66  Hun,  111,  49 
St.  Eep.  800,  21  N.  Y.  Supp.  13;  Tilton 
V.  Vail,  25  St.  Eep.  212,  6  N.  Y.  Supp. 
146;  Eeed  v.  Eeed,  46  Hun,  212,  aff'd, 
107  N.  Y.  545;  Abbott  v.  Curran,  20 
Week.  Dig.  344,  aff'd,  98  N.  Y.  665. 

Erroneous  judgment. — ^A  purchaser 
will  not  be  relieved  because  the  judg- 
ment under  which  the  sale  was  made  is 
erroneous.  If  the  court  had  jurisdic- 
tion he  is  protected.  De  Forest  v. 
Farley,  62  N.  Y.  628;  Darwin  v.  Hat- 
field, 4  Saadf.  468.  Where  all  the 
parties  interested  in  the  property  have 
been  made  parties  to  a  partition  ac- 
tion, the  judgment  therein,  while  un- 
reversed, may  be  conclusive.  Butler  v. 
Butler,  41  App.  Div.  477,  58  N.  Y. 
Supp.  1094. 

Collusion  at  sale. — Proof  of  an  agree- 
ment by  the  purchaser  to  pay  the  claim 
of  a  creditor  if  he  abstained  from 
bidding,  without  any  evidence  that  it 
was  acted  upon  by  the  parties  or  of  in- 
adequacy of  consideration,  is  not  suf- 
ficient to  invalidate  the  sale.  Johnson 
V.  Bayner,  35  App.  Div.  598,  49  N.  Y. 
Supp.  959,  37  Civ.  Pro.  B.  102. 

Inaccurate  description. — ^Where  the 
mistake  in  a  description  of  lands  sold 
on  forclosure  consists  in  the  substitu- 
tion of  the  word  "southwesterly"  for 
the  word  southeasterly,  the  inac- 
curacy is  not  such  a  defect  as 
justifies  the  purchaaer  in  declining  to 
accept  title.  Downes  v.  Wenninger, 
207  N.  Y.  286.  An  inaccurate  de- 
scription of  the  premises  is  cured  by  a 
reference  to  the  deed  of  the  mortgagor 
which  gave  a  correct  description,  and  a 
purchaser  acquires  title  to  the  premises 
described  in  the  deed  although  the  com- 
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of  a  necessary  party  may  release  the  purchaser.**  If,  by  rea- 
son of  the  omission  of  a  necessary  party,  the  purchaser  will 
not  he  entitled  to  possession  of  the  premises,  he  may  decline 
to  complete  the  purchase.**    A  purchaser  at  a  partition  sale 


plaint,  judgment  and  referee's  deed 
followed  the  description  in  the  mort- 
gage and  omitted  the  reference  to  the 
deed.  Bernstein  v.  Nealis,  144  N.  Y. 
347.  The  fact  that  a  lot  sold  nnder  a 
judgment  of  foreclosure  was  described 
in  the  mortgage  by  a  false  measure- 
ment, is  not  an  objection  which  dis- 
charges the  purchaser  where  the  de- 
scription in  the  mortgage  also  referred 
to  the  map  on  file  in  the  register's 
ofBce,  on  which  the  true  measurement 
appeared.  Wagner  v.  Hodge,  34  Hun, 
524,  aff'd,  98  N.  Y.  654.  Where  a 
purchaser  at  a  partition  sale,  in  consid- 
eration of  the  postponement  of  the 
time  of  closing  the  sale,  agrees  to  waive 
a  deficiency  in  the  dimensions  of  the 
property  sold,  he  cannot  thereafter  ob- 
ject to  such  discrepancy  in  justification 
of  the  refusal  to  complete  the  pur- 
chase. Hubbard  v.  Housley,  43  App. 
Div.  129,  5»  N.  Y.  Supp.  398,  affirmed 
without  opinion,  160  N.  Y.  688.  Where 
a  purchaser  at  a  partition  sale  learned 
after  entering  into  possession  that  there 
was  a  slight  difference  in  the  dimen- 
sions of  the  lot  from  those  described, 
but  agreed  on  the  day  for  payment,  to 
make  no  objection  if  the  time  for 
payment  was  extended,  which  was  ac- 
ceded to,  he  thereby  waived  objection 
on  that  ground.  Hubbard  v.  Housley, 
43  App.  Div.  129,  59  N.  Y.  Supp.  392, 
affirmed  without  opinion,  160  N.  Y. 
688. 

Diagram. — Where  the  notice  of  sale 
of  property  situated  in  the  city  of  New 
York,  correctly  describes  the  property 
as  being  certain  lots  designated  upon 
a  specified  map,  in  compliance  with 
Rule  15  of  the  First  Department,  a 
diagram  of  the  property  to  be  pub- 
lished with  the  notice  of  sale  was  fur- 


nished to  the  newspaper  in  which  the 
sale  was  to  be  published,  the  fact  that 
through  the  neglect  of  the  newspapers 
the  published  diagram  apparently  rep- 
resents the  lots  as  larger  than  they 
actually  are,  although  it  correctly 
states  the  length  of  the  boundary 
lines,  will  not  entitle  the  purchaser  to 
be  relieved.  Francis  v.  Watkins,  72 
App.  Div.  15,  76  N.  Y.  Supp.  106, 
affirmed  without  opinion,  171  N.  Y. 
682. 

Deeds  not  sealed. — ^In  Dana  v.  Jones, 
91  App.  Div.  496,  86  N.  Y.  Supp.  1000, 
it  waa  held  that  the  fact  that  deeds  in 
the  chain  of  title  were  not  sealed,  the 
only  evidence  of  the  defect  being  that 
the  records  did  not  disclose  the  fact 
of  their  being  sealed,  waa  not  sufficient 
to  sustain  refusal  of  the  purchaser  at  a 
judicial  sale  to  take  title. 

Constmction  of  wllL — A  purchaser 
will  not  be  relieved  from  completing 
his  sale  upon  the  ground  that  the  de- 
cedent's will,  through  whom  all  the 
parties  claimed  title,  was  erroneously 
construed,  where  it  appears  that  the 
question  was  fairly  presented  for  liti- 
gation, and  there  was  no  person  having 
any  posaible  interest  in  the  title  who 
was  not  made  a  party  to  the  action. 
Brown  v.  Mount,  38  App.  Div.  440,  56 
N.  Y.  Supp.  613. 

63.  Hodges  V  Walker,  76  App.  Div. 
305,  78  N.  Y.  Supp.  447;  N.  Y.  Se- 
curity &  Trust  Oo.  V.  Schoenberg,  87 
App.  Div.  263,  84  N.  Y.  Supp.  359, 
affirmed  on  opinion  below,  177  N.  Y. 
556;  Eidley  v.  Walter,  153  App.  Div. 
65,  137  N.  Y.  Supp.  1050;  Ely.  v. 
Mathews,  58  MSbc.  365,  aiO  N.  Y. 
Supp.  1102;  Hecker  v.  Sexton,  6  St. 
Rep.  680. 

64.  Downes  v.  Wenninger,  207  N.  Y. 
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is  not  bound  to  take  the  title,  unless  he  can  be  pnt  in  posses- 
sion under  the  decree  of  sale."^  The  failure  to  make  proper 
service  of  process  on  a  necessary  party,  will  afford  ground  for 
lexcusing  the  purchaser.*^  An  incumbrance  on  the  property, 
not  mentioned  in  the  notice  of  sale  or  terms  of  sale  and  not 
known  to  the  purchaser,  will  justify  a  refusal  to  accept  title.*^ 


286;  Kopp  V.  Kopp,  48  Hun,  532,  1  N. 
Y.  Supp.  261. 

G5.  Hirseh  v.  Iiivingston,  3  Hun,  9; 
Kapp  V.  K3PP,  15  St.  Rep.  967,  1  N. 
Y.   Supp.   261. 

Wrongful  witflholding  of  possession. 
— A  purchaser  was  not  entitled  to  bo 
relieved  from  his  purchase  because  one 
of  the  defendants  in  the  action  refuses 
to  yield  him  possession  of  the  premises. 
Union  Trust  Co.  v.  Driggs,  62  App.  Div. 
213,  70  N.  Y.  Supp.  947.  A  purchaser 
in  partition  will  not  be  relieved  from 
his  purchase  by  reason  of  an  outstand- 
ing lease  held  by  one  who  is  a  party 
to  the  action  and  bound  by  the  judg- 
ment and  who  may  be  ousted  under  the 
mandate  of  the  final  judgment.  Dresser 
V.  Travis,  177  N.  Y.  376,  afSrming,  87 
App.  Div.  632,  84  N.  Y.  Supp.  1124. 

68.  Bowler  v.  Ennis,  46  App.  Div. 
309,  61  N.  Y.  Supp.  686;  Moir  v.  Flood, 
66  App.  Div.  544,  73  N.  Y.  Supp.  364; 
Empire  City  Savings  Bank  v.  Silleck, 
98  App.  Div.  139,  90  N.  Y.  Supp.  561, 
aff'd,  180  N.  Y.  541;  Lauder  v.  Mes- 
erole,  148  App.  Div.  739,  133  N.  Y. 
Supp.  340;  Bixby  v.  Smith,  3  Hun,  60. 

Claim  of  no  service. — ^A  purchaser  at 
a  foreclosure  sale  will  not  be  relieved 
from  his  purchase  because  of  a  mere 
claim  by  the  mortgagor  that  he  was 
not  served  with  process.  O'Connor 
V.  Felix,  87  Hun,  179,  33  N.  Y.  Supp. 
1074,  67  St.  Rep.  777,  afP'd,  147  N. 
Y.  614. 

67.  Bay  v.  Adams,  44  App.  Div.  173, 
60  N.  Y.  Supp.  663;  Conlen  v.  Rizer, 
109  App.  Div.  537,  96  N.  Y.  Supp. 
566;  Piser  v.  Lockwood,  30  Hun,  6; 
Lockman  v.  Eeilley,  29  Hun,  434,  rev'd. 


95  N.  Y.  64;  Beekenburgh  v.  Nally, 
32  Hun,  161;  McGown  v.  Wilkins,  1 
Paige,  120;  Mead  v.  Mead,  5  N.  Y. 
Supp.  303. 

Encroachment. — ^In  Harrison  v.  Piatt, 
35  App.  Div.  533,  54  N.  Y.  Supp.  842, 
aff'd,  158  N.  Y.  712,  it  was  held  that 
a  purchaser  at  a  partition  sale  would 
not  be  relieved  from  his  purchase,  by 
■reason  of  the  fact  that  the  wall  of  the 
building  standing  upon  the  lot  pur- 
chased, encroached  slightly  upon  ad- 
joining land,  where  it  appeared  tliat 
for  over  thirty  years  prior  to  the  sale 
the  building  had  so  Stood,  and  the  title 
to  the  adjoining  land  had  been  in  per- 
sons of  legal  age,  competent  to  enforce 
their  legal  rights;  and  it  was  further 
held  that  a  purchaser  will  not  be  re- 
lieved upon  the  ground  that  the  build- 
ing standing  upon  the  lot  purchased 
encroached  slightly  upon  a  public 
street,  there  being  no  proof  that  the 
city  had  any  title  to  the  land  in  such 
street  other  than  that  acquired  by 
long  continued  use. 

Invalid  assessment. — ^An  assessment 
for  a  local  improvement,  which  is  in- 
valid, is  not  such  an  incumbrance  as 
will  relieve  a  purchaser.  Chase  v. 
Chase,  95  N.  Y.   373. 

Transfer  tax. — ^A  purohaser  at  fore- 
closure cannot  be  compelled  to  complete 
where  the  sale  was  of  the  entire  title 
and  a  devisee  of  the  owner  of  the 
equity  of  redemption,  who  was  not  a 
relative,  has  not  paid  the  transfer  tax, 
as  in  such  case  the  tax  is  a  lien  which 
renders  the  title  unmarketable.  Kitch- 
jng  V.  Shear,  26  Misc.  436,  57  N.  Y, 
Supp.  464. 
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An  inchoate  right  of  dower,  unknown  to  the  purchaser  at  the 
time  of  the  sale,  will  permit  him  to  escape  the  obligation.*^ 

Where  notice  of  sale  in  foreclosure  stated  that  the  prop- 
erty would  be  sold  subject  to  aU  prior  mortgages  and  the 
judgment,  the  amount  of  which  was  stated,  and  that  the  only 
liens  for  which  allowance  would  be  made  out  of  the  purchase 
money  were  taxes,  assessments,  etc.,  the  purchaser  must  pay 
his  bid  and  take  the  property  subject  to  the  incumbrances."' 

A  purchaser  at  a  judicial  sale  will  not  be  compelled  to  take 
a  doubtful  title,  which  he  might  be  compelled  to  sustain  by 
parol  evidence,  even  though  it  is  probable  it  will  never  be 
attacked.™  A  purchaser  at  a  judicial  sale  should  not  be  com- 
pelled to  complete  his  purchase  where  the  validity  of  the  title 
.to  the  property  depends  on  questions  of  fact  that  cannot  be 
.presently  conclusively  established.'^  In  some  cases  a  pur- 
chaser may  be  compelled  to  take  title  which  is  in  part  based 
upon  adverse  possession;'^  but  the  proofs  must  be  clear  in 
order  to  establish  such  title.'^  A  purchaser  will  not  be  com- 
pelled to  take  title  to  property,  the  title  to  a  portion  of  which 
rests  on  the  mere  fact  of  possession  for  more  than  twenty 


Easement. — The  title  to  a  lo' 
bounded  on  a  street,  which  by  legisla- 
tive action  is  moved  ten  feet  after  the 
conveyance  by  the  original  owner,  is 
not  marketable,  where  it  appears  that 
various  grantees  had,  or  may  claim,  the 
easement  or  right  of  way  over  the  ten- 
foot  strip  of  the  former  highway. 
Scripture  v.  Morris,  38  App.  Div.  377, 
56  N.  Y.  Supp.  476,  affirmed  without 
opinion,  159  N.  Y.  534. 

Mortgage  due. — A  purchaser  will  be 
relieved  where  the  terms  of  sale  con- 
tained a  statement  that  a  prior  mort- 
gage subject  to  which  the  sale  was 
made  had  eighteen  months  to  run, 
when,  in  fact,  it  was  due  and  under 
foreclosure  at  the  time  of  the  sale. 
Bradley  v.  Leahy,  54  Hun,  390,  7  N. 
Y.  Supp.  461,  37  St.  Eep.  321. 

Restrictive  covenant. — The  terms  of 
sale  provided  that  the  premises  should 
be  sold  subject  to  a  mortgage  and  to 
existing  tenancies.  The  premises 
were  also  subject  to  a  restrictive  cove- 


nant; held,  that  the  restrictive  cove- 
nant constituted  an  incumbrance  au- 
thorizing the  court  to  relieve  the  pur- 
chaser from  liability.  Heim  v. 
Schwoerer,  115  App.  Div.  295,  100  N. 
Y.  Supp.  808,  aflf'g,  51  Misc.  97,  99  N. 
Y.  Supp.  553,  afe'd,  187  N.  Y.  543. 

68.  Merchants'  Bank  v.  Thompson, 
55  N.  Y.  7;  People  v.  Knickerbocker 
Life  Ins.  Co.,  66  How.  Pr.  115. 

69.  Franklin  National  Bank  v. 
Lewis,  26  Misc.  75,  56  N.  Y.  Supp. 
501. 

70.  College  Point  Savings  Institu- 
tion V.  VoUmer,  44  App.  Div.  619,  60 
N.  Y.  Supp.  389,  affirmed  without 
opinion,  161  N.  Y.  625;  Huber  v.  Case, 
93  App.  Div.  479,  87  N.  Y.  Supp.  663. 

71.  Stephens  v.  Flammer,  40  Misc. 
278,  81  N.  Y.  Supp.  1064. 

72.  Grady  v.  Ward,  20  Barb.  543. 

73.  Metzer  v.  Martin,  87  App.  Div. 
572,  84  N.  Y.  Supp.  494,  aff'd,  177  N. 
Y.  561. 
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years,  where  parol  testimony  may  be  necessary  in  the  future 
to  establish  the  fact  upon  which  the  validity  of  the  title  de- 
pends.''* 

,  The  rule  is  not  absolute  that  a  disputable  fact  supposed  to 
cloud  the  title,  which  is  not  determined  by  the  judgment  in  an 
action  of  partition,  is  in  every  case  a  bar  to  the  enforcement 
(of  the  sale  under  the  judgment.  If  the  existence  of  the  alleged 
fact  is  a  possibility  merely,  or  the  alleged  outstanding  right  a 
yery  improbable  and  remote  contingency,  the  court  may,  in 
its  discretion,  compel  the  purchaser  to  complete  his  pur- 
chase.''^ 

A  purchaser  will  be  relieved  from  his  bid,  if,  intermediate 
.the  sale  and  delivery  of  the  deed  the  premises  are  materially 
injured  by  fire.  Until  that  time  they  are  at  the  risk  of  the 
owner  of  the  equity  of  redemption.''* 

2.  Burden  of  proof  as  to  defective  title. 

On  an  application  by  the  purchaser  to  be  relieved  from  his 
purchase  upon  the  ground  that  the  title  is  not  a  marketable 
one,  the  burden  is  on  such  applicant  to  show  a  defect  in  the 
ititle  offered.''''  A  purchaser  at  a  partition  sale  who  refuses 
ito  complete  his  purchase  is  required  to  point  out  the  defect 
jelied  upon  in  the  title  and  if  it  depends  upon  an  impossible 
or  remote  contingency  or  upon  the  construction  of  inconsis- 
tent, conflicting  or  ambiguous  statements  in  the  affidavits  on 
an  application  for  an  order  for  service  by  publication  the  court 
will  disregard  the  defect  and  wUl  give  the  statements  in  the 
affidavits  such  a  construction  if  possible  as  will  sustain  the 
proceedings.''^  A  purchaser  at  a  partition  sale,  who  seeks  to 
invalidate  the  title  by  alleging  that  some  person,  of  whose 
existence  there  is  no  evidence,  should  have  been  made  a  party 
,to  the  action,  must  prove  the  facts  establishing  the  invalidity 
of  the  title  or  a  doubt  in  respect  to  it.™ 

A  purchaser  at  a  foreclosure  sale  wiU  not  be  relieved  from 

74.  Gorman  v.  Gorman,  40  App.  Div.  Ins.  Co.  v.  Balch,  4  Abb.  N.  C.  200. 
825,  57  N.  Y.  Supp.  1069,  affirmed  on  77.  Dana  v.  Jones,  91  App.  Div.  496, 
opinion  below,  159  N.  T.  571.  86  N.  Y.  Supp.  1000. 

75.  Ferry  v.  Sampson,  112  N.  Y.  78.  McKenzie  v.  Woodward,  101 
415 ;  Cambreling  v.  Purton,  34  St.  Eep.  Misc.  47,  16€  N.  Y.  Supp.  485. 

908,  12  N.  Y.  Supp.  741.  79.  Lenehan  v.  College  of  St.  Francis 

76.  Harrigan  v.  Golden,  41  App.  Div.  Xavier,  51  App.  Div.  535,  64  N.  Y. 
423,    58    N.    Y.    Supp.   736;    Mut.    L.      Supp.  868. 
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Jiis  pnrcliase  upon  showing  that  the  execution  of  a  quit-claim 
(deed  of  the  property,  executed  by  two  grantors,  was  defective 
as  to  one  of  the  grantors,  without  showing  that  such  grantor 
had  some  title  to  the  property.** 

A  purchaser  who  seeks  relief  from  his  purchase,  because  of 
,a  defect  in  the  title  may  rest  on  a  patent  defect  in  the  record 
title,  but  otherwise  he  must  give  evidence  justifying  his  re- 
fusal.*^ 

3.  Curing  defects. 

A  purchaser  will  not  be  relieved  on  account  of  irregulari- 
ties in  the  proceedings  that  may  be  corrected.^  Where  the 
title  can  be  cured,  the  purchaser  may  be  obliged  to  complete 
his  purchase.**  But  lapse  of  time  in  completing  the  title  may 
relieve  a  purchaser  from  his  bid,**  if  the  delay  has  been  un- 
reasonable or  has  caused  material  injury.® 

The  remedy  of  the  purchaser,  where  the  deed  is  not  ready 
by  the  time  fixed,  is  to  move  for  leave  to  pay  the  money  into 
court  or  compel  the  completion  of  the  sale.^ 

"Where  title  under  foreclosure  was  objected  to  because  the 
order  of  the  court,  authorizing  the  execution  of  the  mortgage, 
was  void  as  against  devisees,  the  title  is  rendered  good  by  a 
release  of  the  devisees.*' 

An  objection  to  a  title  tendered  that  there  was  outstanding 
a  dower  interest,  which  the  widow  of  the  mortgagor  had 
brought  an  action  to  enforce,  is  not  met  by  an  allegation  of  an 
assignment  of  her  interest  by  one  who  agreed  to  procure  her 
release,  and  a  discontinuance  of  her  action,  no  tender  of  the 
assignment  being  made  to  the  purchaser.^ 

80.  Piatt  V.  Fink,  60  App.  Div.  312,  84.  Rice  v.  Barrett,  99  N.  Y.  404. 
70  N.  T.  Supp.  74.  See,     however.     Merchants'     Bank     v. 

81.  Title  Guaranty  &  Trust  Co.  v.  Thompson,  55  N.  Y.  7 ;  Frost  v.  Hirsch- 
Fallon,   101   App.   Div.   187,  91  N.  Y.  berg,  17  Weekly  Dig.  234. 

Supp.  497.  85.  Merchants'    Bank   v.    Thompson, 

82.  Gaskin  v.  Anderson,  55  Barb.  55  N.  Y.  7;  Eice  v.  Barrett,  99  N.  Y. 
259,  aff'd,  42  N.  Y.  185.  403. 

83.  Hellrigel  v.  Manning,   97  N.  Y.  86.  Clason  v.  Corley,  5  Sandf.  447. 
56;  Murray  v.  Harway,  56  N.  Y.  337;  87.  Grady  v.  Ward,  20  Barb.  543. 
People   V.    New   York   Building   Loan  88.  Moir  v.  Flood,  66  App.  Div.  544, 
Banking  Co.,  189  N.  Y.  233.  73  N.  Y.  Supp.  364. 
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4.  Accepted  bid  as  contract. 

A  bid  at  a  judicial  sale,  when  accepted,  so  far  constitutes 
a  contract  that  the  bidder  may  not  withdraw  his  bid,  except 
under  circumstances  that  will  justify  the  rescission  or  refor- 
mation of  an  ordinary  contract  for  the  sale  of  land.^*  The  con- 
tract to  purchase  is  in  a  literal  sense  made  with  the  court,  and 
the  purchaser  cannot  be  relieved  from  the  duty  of  complying 
with  the  terms  of  sale,  save  by  an  order  of  the  court.^*  Where 
one  who  bids  in  lands  on  foreclosure  has  signed  the  terms  oi 
sale  using  his  initial,  and  given  checks  for  ten  per  cent,  of 
the  purchase  money,  he  adopts  the  bid  as  his  own  and  must 
complete  the  purchase,  even  though  he  made  the  bid  for  his 
son,  whose  christian  name  had  the  same  initial.'^ 

At  a  sale  the  obligation  of  the  purchasers  depends  not  on 
declarations  made  by  the  auctioneer  but  on  the  written  terms 
of  sale  and  the  memorandum  affixed  thereto  and  signed  by  the 
purchaser.  Where  the  terms  of  sale  were  described  in  a 
printed  notice  of  the  sale  annexed  to  the  terms  of  sale,  pur- 
chasers were  held  to  be  bound  by  them,  and  a  purchaser  at  a 
judicial  sale  cannot  demand  a  perfect  and  unincumbered  title 
unless  the  terms  of  sale  call  for  it.  Such  purchasers  are  not 
entitled  to  rents  of  premises  between  the  time  of  purchase  and 
the  time  of  delivery  of  deeds  to  them.*^ 

5.  Eednction  of  consideration  on  account  of  defect. 

While  the  court  has  no  power  to  make  a  new  contract  for  a 
purchaser,  it  has  been  held  that,  where  title  to  a  lot  fails  as 
to  seven  inches  at  the  rear,  the  purchaser  at  a  partition  sale 
will  not  be  relieved  from  his  bid,  but  will  be  compelled  to  take 
the  property  with  compensation  for  the  deficiency .^^  If  a  wall 
slightly  encroaches  on  the  street  or  adjoining  lands,  and  sub- 
stantial justice  requires  the  execution  of  the  purchase,  the 
court  may  allow  a  portion  of  the  purchase  price  for  the  ex- 
pense of  removal  and  repair  necessitated  by  such  encroach- 
ments.'*   But  if  a  purchaser  at  a  partition  sale  shows  a  de- 

89.  Continental  Ins.  Co.  v.  Eeeve,  135  91.  State   Bank   v.   Wilchinsky,    128 
App.  Div.   737,   119  N.  Y.  Supp.  901 ;  App.  Div.  485,  112  N.  Y.  Supp.  1002. 
Hayward  v.  Wemple  No.   1,  152  App.  92.  Wichman  v.  Aschpurwis,  14  Civ. 
Div.    195,   197,   136    N.   Y.   Supp.    625,  Pro.  E.  88. 

afe'd,  206  N.  Y.  692.  93.  Uebelacker  v.  Uebelacker,  113  N. 

90.  Parish  v.   Parish,   87   App.   Div.       Y.  Supp.   527. 

430,  84  N.  Y.  Supp.  506.  94.  Merges  v.  Ringlet,  24  Misc.  317, 
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fective  title  to  a  portion  of  the  premises,  the  court  has  no 
power  to  allow  him  to  complete  his  purchase,  as  to  the  un- 
objectionable part  of  the  property  for  a  pro  rata  considera- 
tion.^^ 

A  bid  at  a  foreclosure  sale  when  accepted  so  far  constitutes 
a  contract  that  it  cannot  be  withdrawn  except  under  circum- 
stances that  would  justify  the  rescission  or  reformation  of  an 
ordinary  contract  for  the  sale  of  land.  An  order  reducing  the 
amount  of  a  bid  amounts  to  a  reformation  of  the  contract'^ 

6.  Procedure  to  put  purchaser  in  default. 

Where  the  purchaser  in  partition  fails  to  make  the  pay- 
ment required  by  the  terms  of  sale,  and  there  is  no  resale,  the 
proper  practice  is  to  confirm  the  referee's  report,  enter  final 
judgment  and  tender  a  deed  to  the  purchaser,  and  thus  put 
him  in  default.^^  A  purchaser  at  a  foreclosure  sale  has  a  right 
to  demand  that  a  defect  as  to  the  name  of  a  party  be  corrected 
by  amendment  before  he  takes  title.^* 

Purchasers  at  a  mortgage  foreclosure  sale  are  not  bound  to 
accept  a  deed  in  which  the  grantee's  name  was  written  by  a 
person  without  authority  after  the  execution  and  acknowl- 
edgement thereof  by  the  referee,  and  are  entitled  to  be  re- 
lieved from  the  completion  of  their  purchase,  and  to  have 
their  deposit  returned  to  them  with  interest.^ 

7.  Motion  to  compel  purchaser  to  complete  purchase. 

One  who  bids  in  the  property  at  a  judicial  sale  thereby  sub- 
mits himself  to  the  jurisdiction  of  the  court  ;^  and  one  who 
takes  an  assignment  of  such  a  bid  becomes  subject  to  the  au- 
thority of  the  court.^  If  there  is  no  just  reason  why  he  should 
not  complete  the  purchase,  the  court  on  motion  may  order 
him  to  do  so  f  and,  if  he  fails  to  comply  with  the  order  of  the 

53  Snpp.  674,  afl'd,  34  App.  Div.  415,  88.  Van   Hatten   v.    Seholl,    1   App. 

54  N.  Y.  Supp.  280,  aflf'd,  158  N.  Y.      Div.  32,  36  N.  Y.  Supp.  771,  72  St.  Eep. 
701.  2,  25  Civ.  Pro.  B.  247. 

80.  Thompson  v.  Schmieder,  38  Hun,  89.  March  v.  Marasco,  165  App.  Div. 

504,  appeal  dismissed,  103  N.  Y.  733.  348,  150  N.  Y.  Snpp.  792. 

96.  Continental    Ins.    Co.    v.    Reeve,  1.  Andrews  v.  O'Mahoney,  112  N.  Y. 

135  App.  Div.   737,   119  N.  Y.  Supp.  567;  Rowley  v.  Peldman,  84  App.  Div. 

901.  400,  82  N.  Y.  Supp.  679. 

87.  Latonrette  v.  Latourette,  25  App.  2.  Archer  v.  Archer,  155  N.  Y.  418. 

Div.  145,  48  N.  Y.  Supp.  1076.  S.  Archer  v.  Archer,  155  N.  Y.  415. 

23 
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court,  he  may  be  punished  as  for  a  contempt*  Where  the 
failure  of  a  purchaser  to  comply  with  an  order  to  complete  the 
sale  was  due  to  inability  to  raise  money  required,  it  will  not 
always  be  punished  as  a  contempt.^ 

The  court,  however,  is  not  required  to  adopt  that  form  of 
remedy,  and  may  order  a  resale  at  the  expense  of  the  pur- 
chaser. Whether  he  will  be  ordered  to  complete  the  pur- 
chase or  whether  a  resale  will  be  ordered,  is  a  matter  within 
the  discretion  of  the  court." 

The  fact  that  the  person  bids  upon  property  at  a  judicial 
sale  and  signs  the  terms  of  sale  by  which  he  agrees  to  com- 
plete his  purchase  at  a  specified  time  is  sufficient  on  which  to 
move  for  an  order  compelling  the  purchaser  to  perform  his 
agreement.  If  answering  affidavits  are  read  alleging,  and 
claiming  to  show,  that  the  title  is  defective  the  Special  Term 
may  allow  the  production  of  such  further  affidavits,  by  either 
party,  relating  to  the  title  as  may  be  necessary  or, desirable 
to  bring  to  the  attention  of  the  court  the  true  facts  in  regard 
thereto.'' 

There  is  no  remedy  against  the  purchaser  at  a  judicial  sale 
except  in  the  action  under  which  the  sale  was  had,  and  the 
court  is  not  restricted  to  an  order  compelling  him  to  complete 
his  purchase  upon  receiving  a  deed,  when  for  any  reason  the 
delivery  of  such  deed  is  inequitable  or  impossible.* 

Expenses  of  proceeding. — ^Where,  the  request,  appoint  a  referee  to  take  tes- 

plaintiff,  witlx  the  knowledge  and  ap-  timony.     Wanzer  v.  Denyce,  116  App. 

proval  of  the  other  parties,  took  pro-  Div.  796,  103  N.  Y.  Supp.  36,  rev'd,  18S 

ceedings  to  compel  the  purchaser  of  tho  N.  Y.  378. 

property  to  take  title,  in  which  he  was  4.  Andrews  v.  O'Mahoney,  112  N.  Y. 
successful,  though  they  did  not  agree  567;  Burton  v.  Linn,  21  App,  Div.  609, 
to  reimburse  the  expenses;  it  was  held  47  N.  Y.  Supp.  835. 
he  was  not  entitled  to  an  order  of  the  5.  Burton  v.  Linn,  21  App.  Div.  609, 
Special  Term  directing  the  referee  and  47  N.  Y.  Supp.  835. 
receiver  in  the  partition  suit  to  pay  the  6.  Burton  v.  Linn,  21  App.  Div.  609, 
amount  out  of  the  fund,  the  court  hav-  47  N.  Y.  Supp.  835 ;  Eowley  v.  Fold- 
ing no  authority  to  grant  it.  Eoarty  v.  man,  84  App.  Div.  400,  82  N.  Y.  Supp. 
McDermott,  89  Hun,  511,  35  N.  Y.  679;  Dunlop  v.  Mulry,  40  Misc.  131, 
Supp.   308.  81  N.  Y.  Supp.  260. 

Reference. — In  a  summary  proceeding  7.  Wanser   v.   De   Nyse,    188   N.   Y. 

to    enforce   payment   upon    a   judicial  378. 

sale  of  land,  which  is  resisted  on  the  8.  State   Bank   v.    'v«ilchinsky,    128 

ground  that  the  title  is  not  marketable,  App.  Div.  485,  112  N.  Y.  Supp.  1002. 
the  court  need  not,  in  the  absence  of  a 
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An  order  requiring  a  purchaser  at  a  judicial  sale  to  pay  the 
amount  of  his  bid  or  damages  resulting  from  failure,  is  to  he 
regarded  as  a  judgment.' 

8.  Action  at  law. 

No  action  at  law  will  lie  by  a  referee  appointed  by  the  court 
to  sell  property  under  foreclosure,  against  the  purchaser,  or 
his  assignee,  who  either  fails  to  complete  his  purchase,  or 
fails  to  pay  the  consideration,  or  any  part  of  it,  on  the  de- 
livery of  the  referee's  deed.  The  remedy  is  by  motion  to  the 
court  in  the  original  action  in  which  the  sale  has  been  had." 
Nor  can  the  plaintiff  maintain  an  action  of  specific  perform- 
ance against  the  purchaser." 

The  remedy  by  a  referee  for  purchaser's  failure  to  fulfill  an 
agreement  by  which  additional  expense  is  incurred,  is  by  ac- 
tion by  the  attorney  for  breach  of  contract,  and  not  by  refusal 
to  close  the  title  except  upon  payment  of  such  expenses.^ 

9.  Re-sale  on  default  of  purchaser. 

Where  the  purchaser  at  a  judicial  sale  in  foreclosure  re- 
fuses to  complete  his  purchase  it  may  be  necessary  to  re- 
advertise  and  again  offer  the  property  for  sale  at  public  auc- 
tion, in  the  absence  of  a  statement  in  the  terms  of  sale  or  by 
the  referee  at  the  time  the  sale  was  made,  that  in  ease  the 
purchaser  failed  to  complete,  the  property  would  again  be 
offered  for  sale  at  a  specified  time  or  place.^*  But  if  the  terms 
of  sale  permit,  the  biddings  may  be  kept  open  and  a  resale 
may  be  had  upon  the  default  of  the  bidder."  If,  by  the  terms 
of  sale,  the  money  is  to  be  paid  down  and  the  purchaser  does 
not  on  demand  pay  the  money,  the  referee  should  at  once  pro- 
ceed and  offer  the  premises  again  for  sale.^  If  a  purchaser 
does  not  comply  with  the  terms  of  sale,  the  referee  may  put 
the  property  up  for  sale  again,  but  this  must  be  done  on  such 
notice  that  no  one  will  be  misled  by  it.^^    If  the  highest  bid  is 

9.  Lydecker  v.  Smith,  44  Hun,  454.      out  opinion,  164  N.  T.  578. 

10.  Crane  v.  Kobinson,   19  Mise.  40,  13.  Matter  of  Philip,  220  N.  Y.  €44. 
43  N.  Y.  Supp.  874.  14.  Lentz  v.  Craig,  13  How.  Pr.  72,  2 

11.  Burton   v.   Linn,    21   App.    Div.  Abb.  Pr.   294;   Sherwood  v.  Reads,  8 
609,  47  N.  Y.  Supp.  835.  Paige,  €33. 

18.  Trustees  of  Eeformed  Episcopal  15.  Bieknell  v.  Byrnes,  23  How.  Pr. 

Church   V.    Mullowney,    50   App.    Div.      486. 
465,  64  N.  Y.  Supp.  236,  affirmed  with-  16.  Lentz  v.  Craig,  2  Abb.  Pr.  294. 
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withdrawn,  it  is  the  duty  of  the  officer  making  the  sale  to  put 
up  the  premises  at  the  next  lowest  bid,  and  if  not  taken  at 
that,  to  suspend  the  sale."  If  a  purchaser  offers  to  pay  by 
check  or  draft,  and  the  officer  refuses  the  amount  paid,  the  sale 
should  be  held  open  to  allow  the  purchaser  to  comply.^ 

10.  Holding  first  purchaser  for  deficiency  on  re-sale. 

It  seems  to  be  within  the  power  of  the  court,  in  case  of  de- 
fault on  the  part  of  the  purchaser,  to  order  a  resale  of  the 
premises,  and  to  hold  the  defaulting  purchaser  liable  for  the 
deficiency  arising  on  the  second  sale.  It  is  thought,  however, 
that  the  deficiency  can  be  recovered  only  when  the  application 
for  the  resale  is  made  upon  notice  to  the  bidder.^^  He  may 
also  become  liable  for  taxes  imposed  on  the  premises  ad 
interim?^  He  may  also  be  liable  for  interest  on  the  amount 
of  the  deficiency ;  and,  if  such  interest  is  not  charged,  the  pur- 
chaser is  not  entitled  to  have  the  rents  of  the  premises  col- 
lected between  the  two  sales  applied  in  reduction  of  his  lia- 
bility.^^ His  deposit  will  be  applied  to  any  deficiency  on  a 
resale.^^  But  in  a  proper  case  the  court  seems  to  have  power 
to  relieve  a  bidder  from  a  forfeiture  of  this  character.^ 

The  liability  for  the  deficiency  may  be  enforced  in  contempt 
procefedings,  as  the  plaintiff  does  not  waive  his  right  to  insti- 
tute contempt  proceedings  by  obtaining  authority  to  resell 
instead  of  instituting  such  proceedings  in  the  first  instance." 

If  a  resale  is  made  upon  substantially  different  terms  than 
the  original  sale,  the  defaulting  purchaser  cannot  be  held 
liable  for  a  deficiency.® 

If,  on  default  of  the  purchaser,  the  premises  are  again  sold 
without  application  to  the  court  and  purchased  by  the  same 
person,  he  is  only  liable  for  the  price  bidden  at  the  second 
sale.^' 

17.  May  v.  May,  11  Paige,  201.  23.  Leslie  v.  Saratoga  Brewing  Co., 

18.  Baring  v.  Moore,  5  Paige,  48.  59  App.  Div.  400,  69  N.  Y.  Supp.  581. 

19.  Anthon  v.  Batchelor,  22  Abb.  N.  24.  Rowley  v.  Feldman,  84  App.  Div. 
C.  423,  5  N.  Y.  Supp.  798,  16  Civ.  Pro.  400,  82  N.  Y.  Supp.  679. 

E-  304.  25.  Riggs  v.  Pursell,  74  N.  T.  370; 

20.  Ruhe  V.  Law,  8  Hun,  251.  Beacht  v.  Hevesy,  115  App.  Div.  509, 

21.  Rowley  v.  Feldman,  74  App.  Div.      101  N.  Y.  Supp.  413. 

493,  77  N.  Y.  Supp.  453.  26.  Home  Ins.  Co.  v.  Jones,  45  How. 

22.  Willetts  V.  Van  Alst,  26  How.  Pr.      Pr.   498. 
3;25. 
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If  the  order  directing  the  resale  does  not  adjudge  the  pay- 
ment of  any  specific  sum  bid  by  the  purchaser,  it  cannot  be 
made  the  foundation  for  a  contempt  proceeding,  as  the  pur- 
chaser is  entitled  to  have  the  amount  with  which  he  is  charge- 
able definitely  ascertained  before  the  proceeding  is  begun.*^ 

11.  Motion  by  purchaser  for  relief. 

If  the  purchaser  is  entitled  to  be  relieved  from  his  pur- 
chase, he  is  not  required  to  await  the  motion  of  the  plaintiff 
to  compel  him  to  perform,  but  he  may  take  affirmative  steps, 
by  way  of  motion,  to  be  relieved  from  the  obligation.  WhUe 
a  contract  of  sale  made  upon  the  foreclosure  of  a  mortgage  is 
with  the  court  and  not  with  the  parties  to  the  action,  yet  the 
court  acts  as  a  representative  of  the  parties  and  may,  under 
proper  circumstances,  relieve  a  purchaser  from  his  bid,  where 
no  injury  will  result  to  the  parties.^  But  the  court  has  no 
power  to  allow  a  purchaser  to  complete  his  purchase  as  to 
the  part  as  to  which  he  claims  title  is  unquestioned  and  relieve 
him  as  to  another  part  for  a  pro  rata  consideration.^ 

Where  the  purchaser  at  a  foreclosure  sale  has  on  his  own 
motion  obtained  an  order  relieving  him  from  his  bid,  neither 
he  nor  his  assignee  is  entitled  to  an  order  vacating  the  prior 
order  and  directing  the  referee  to  convey,  where  the  property 
has  since  advanced  in  value,  so  that  it  is  to  the  interest  of 
junior  mortgagees  to  have  a  resale.** 

12.  Retam  of  deposit  to  purchaser. 

If  the  title  is  found  to  be  unmarketable  so  that  the  bidder 
is  entitled  to  be  relieved  from  his  contract  of  purchase,  his 
deposit  shoxdd  be  returned  to  him.  Or,  if  a  resale  is  made  with 
no  attempt  to  forfeit  his  deposit  or  to  hold  him  for  the  de- 
ficiency, his  deposit  should  be  returned  to  him.^  Or,  if  a  re- 
sale is  made  upon  terms  substantially  different  than  the 
original  sale,  the  deposit  should  be  paid  to  the  first  bidder.^* 

27.  Rowley  v.  Feldman,  66  App.  Div.  31.  Phelan  v.  Downs,  59  App.  Div. 
463,  73  N.  Y.  Supp.  385.  283,  69  N.  T.  Supp.  375,  aff'd,  173  N. 

28.  Carstens   v.    Locasto,    173   App.  T.  619;   MorriB  v.   Mowatt,  2  Paige, 
Div.  760,  159  N.  T.  Supp.  270.  586. 

29.  Thompson  v.  Schneider,  38  Hun,  82.  Bay  v.  Adams,  28  Misc.  664,  59 
504,  appeal  dismissed,  103  N.  Y.  733.  N.  Y.  Supp.  1047,  aff'd,  44  App.  Div. 

80.  Ely  V.  Mathews,  138  App.  Div.      173,  60  N.  Y.  Supp.  663. 
513,  112  N.  Y.  Supp.  788. 
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If  the  title  is  not  marketable  and  the  purchaser  is  thereby  re- 
lieved, he  is  entitled  to  a  return  of  the  advance  payment  with 
interest  and  expenses  of  searching  the  title,  but  not  to  interest 
paid  on  money  borrowed  to  carry  out  the  purchase,^* 

Where  a  referee  appointed  to  sell  lands  on  foreclosure  con- 
verted the  deposit  paid  by  the  purchaser  pending  an  appeal, 
whereon  it  was  decided  that  he  should  be  relieved  from  his 
bid  on  the  ground  that  the  title  was  unmarketable,  the  mort- 
gagee should  stand  the  loss  rather  than  the  bidder,  who  should 
be  repaid  out  of  the  proceeds  of  a  resale.^^ 

Where,  prior  to  the  determination  of  a  motion  made  by  the 
purchaser  to  be  relieved  from  her  purchase  because  of  de- 
fective title,  the  referee  who  made  the  sale  embezzled  the 
money  deposited  by  the  purchaser,  the  court  will  order  that 
she  be  paid  said  amount  with  interest,  costs  and  expenses  out 
of  the  proceeds  of  a  resale  of  the  premises ;  or  that  the  plain- 
tiff in  the  foreclosure  action,  in  event  of  its  making  such  pay- 
ment to  the  purchaser  so  relieved,  recover  the  same  from  the 
proceeds  of  sale  in  addition  to  the  amount  of  its  mortgage.^ 

Where  property  was  sold  on  foreclosure  on  condition  that 
the  party  should  be  liable  for  any  deficiency  that  might  occur 
on  a  resale,  and  a  deposit  was  made  by  the  purchaser  who 
failed  to  complete  the  purchase,  it  was  held  that  a  judgment 
creditor  of  the  mortgagor  was  not  entitled  to  any  surplus  of 
such  deposit,  as  the  liability  of  the  purchaser  was  limited  to 
the  deficiency,  and  any  balance  should  have  been  returned  to 
him.^ 

13.  Appeals. 

An  application  to  compel  a  purchaser  to  take  title,  and 
that  of  a  purchaser  to  be  relieved  from  his  bid,  are  regarded 
as  special  proceedings,  and  an  order  therein  is  appealable  to 
the  Court  of  Appeals.  When  the  applications  involve  ques- 
tions of  fact,  or  the  exercise  of  discretion,  the  determination 
of  such  questions  cannot  be  reviewed  in  that  court,  but  when 

33.  Lake  v.  Kessel,  64  App.  Div.  540,  35.  Buildera  Mortgage  Co.  v.  Berko- 
73  N.  Y.  Supp.  311.  See  also,  People  witz,  67  Mise.  595,  123  N.  T.  Supp. 
v.  New  York  Building  Loan  Banking  355,  aff'd,  142  App.  Div.  57,  126  N.  Y. 
Co.,  189  N.  Y.  233.  Supp.  464,  aff'd,  201  N.  Y.  596. 

34.  Builders  Mortgage  Co.  v.  Berko-  36.  Eichardson  v.  Sarles,  37  Misc.  33, 
witz,  142  App.  Div.  57,  126  N.  Y.  Supp.  74  N.  Y.  Supp.  771. 

464,  aff'd,  201  N.  Y.  596. 
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they  present  solely  questions  of  law,  their  examination  is 
open  to  that  court."  And  the  compensation  to  be  awarded 
to  the  bidder,  when  the  title  is  shown  to  be  unmarketable  may 
be  discretionary,  so  that  the  determination  cannot  be  reviewed 
by  the  Court  of  Appeals.^^  Where  the  Court  of  Appeals 
affirms  an  order  denying  an  application  by  a  purchaser  to  be 
relieved  from  his  purchase,  the  effect  of  the  order  is  to  re- 
quire such  purchaser  to  complete  his  purchase  as  of  the  date 
when  he  should  have  completed  it  under  the  terms  of  sale.^' 

14.  Form  of  notice  of  motion  to  be  relieved  from  parohase. 
SUPEEME  COURT— City  and  County  of  New  York. 


Frances  Nathan  and  Othisrs, 

Plaintiffs, 
agst. 
Edmund  Hendricks  and  Others, 

Defendants. 


!-  147  N.  Y.  348. 


You  will  please  to  take  notice  that  Morris  B.  Baer,  the  purchaser 
at  the  sale  on  April  2d,  1895,  of  the  premises  described  in  the  inter- 
locutory judgment  entered  in  this  action  dated  March  6th,  1895,  will 
apply  to  this  court  at  Special  Term  thereof  to  be  held  at  the  Cham- 
bers in  the  County  Court  House  in  the  City  of  New  York  on  Monday, 
the  13th  day  of  May,  1895,  at  10:30  o'clock  a.  m.,  upon  all  the  pro- 
ceedings herein  and  upon  the  annexed  petition  made  by  him  dated 
May  8th,  1895,  for  an  order  relieving  him  from  his  purchase  and 
directing  the  return  to  him  by  the  referee  herein  of  the  sum  of  $4,060 
paid  on  account  of  the  purchase  price  of  such  sale  and  also  the  pay- 
ment to  him  by  the  plaintiffs  herein  of  interest  on  the  sum  so  paid, 
together  with  the  sum  of  $17,  being  the  auctioneer's  fee  paid  at  said 
sale,  and  $375.50,  being  the  expenses  incurred  by  him  for  counsel 
fees  and  searches  in  the  examination  of  the  title  to  said  premises,  and 
also  for  such  other  or  further  relief  and  order  as  may  be  proper, 
besides  the  costs  of  this  motion. 

Dated,  May  8th,  1895. 

"i  ours  6tc 

TOWNSEND  WANDELL, 
Attorney  for  Morris  B.  Baer,  the  purchaser. 

37.  Crocker    v>  Golner,    135   N.   T.      Loan  Banking  Co.,  189  N.  T.  233. 
662;  Parish  v.  Parish,  175  N.  T.  181.  39.  Parish  v.  Parish,  87  App.  Div. 

38.  People    v.    New   York    Building      430,  84  N.  T.  Supp.  ,506. 
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15.  Form  of  petition  to  be  relieved  from  pnrchase. 

SUPREME  COURT— City  and  County  of  New  York. 


Frances  Nathan  and  Others, 

Plaintiffs, 
agst. 
Edmund  Hendricks  and  Others, 

Defendants. 


\  147  N,  Y.  348. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Morris  B.  Baer  respectfully  shows : 

That  on  the  second  day  of  April,  1895,  the  premises  Number  27 
Mercer  street,  particularly  described  in  the  interlocutory  judgment  of 
partition  and  sale  in  this  action  dated  March  6th,  1895,  were  put  up 
for  sale  by  William  M.  Hoes,  Esq.,  the  referee  therein  named,  at^  the 
New  York  Real  Estate  salesroom.  No.  Ill  Broadway,  in  the  City  of 
New  York,  pursuant  to  said  judgment  and  of  the  notice  of  sale  given 
by  virtue  thereof,  and  the  said  premises  were  thereupon  struck  off  to 
your  petitioner,  the  highest  bidder  at  such  sale,  for  the  sum  of  $40,- 
600,  and  that  pursuant  to  the  terms  of  such  sale,  your  petitioner  paid 
the  referee  $4,060,  being  ten  per  cent,  of  the  sum  bid,  and  $17  to 
Peter  P.  Meyer,  the  auctioneer,  for  his  charges  in  conducting  the 
sale.  That  your  petitioner  thereupon  retained  Townsend  Wandell  as 
his  attorney  to  examine  the  title  to  said  premises,  and  was  subse- 
quently informed  and  advised  by  him  that  the  title  to  said  premises 
is  defective  and  unmarketable,  and  pursuant  to  his  advice  and  be- 
cause of  the  defects  in  said  title,  your  petitioner  caused  the  objec- 
tions to  the  title  to  said  premises  to  be  duly  formulated  and  a  copy 
thereof  to  be  served  on  the  said  referee  and  on  the  plaintiff's  attorney 
on  April  29,  1895,  and  that  annexed  hereto  as  a  part  hereof,  marked 
"Exhibit  A,"  is  a  copy  of  said  objections. 

Your  petitioner  declares,  upon  information  and  belief,  that  the 
facts  stated  in  said  objections  as  the  grounds  for  refusing  to  take  the 
title  to  said  premises  are  true.  That,  as  your  petitioner  is  advised 
and  believes,  the  title  to  said  premises  which  may  be  conveyed  by  the 
referee  herein  is  not  good  or  marketable. 

That  your  petitioner  has  incurred  an  expense  of  $375.50  for  counsel 
fees  and  searches  in  the  examination  of  said  title. 

Wherefore  your  petitioner  prays  that  he  may  be  relieved  from  his 
purchase  and  that  an  order  be  made  and  entered  herein  and  directing 
the  referee  to  reimburse  your  petitioner  the  amount  paid  by  him  on 
account  of  the  purchase  price,  to  wit :  requiring  the  plaintiffs  to  pay 
your  petitioner  interest  on  the  sum  so  paid,  together  with  $4,060,  and 
also  $17,  the  amount  paid  for  auctioneer's  fees,  and  $375.50  expenses 
incurred  for  the  examination  of  the  title  to  said  premises,  and  that 
he  may  have  other  order  or  relief  as  mav  be  proper. 

MORRIS  B.  BAER, 

Dated,  May  8th,  1895.  Petitioner, 

(Verification.) 
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16.  Form  of  petition  to  compel  pnrcliaser  to  complete  purchase. 

SUPREME  COURT  OF  TIIE  STATE  OP  NEW  YORK— New  York 
County. 


Heebert  C.  Pell  and  LESiiiE  Pei,l- 
Clarkb,  Plaintiffs, 

agst. 
Chaelotte  Latrobe  et  al., 

Defendants. 


The  petition  of  the  above-named  plaintiffs  by  P.  Chauncey  Ander- 
son, one  of  their  attorneys,  respectfully  shows  to  this  court : 

I.  That  this  action  was  instituted  for  the  partition  or  sale  and  divi- 
adon  of  the  net  proceeds  of  sale  of  certain  parcels  of  real  estate,  one 
of  which  is  more  particularly  described  as  follows: 

(Here  insert  description.) 

II.  That  the  said  premises  were  duly  offered  for  sale  on  the  12th 
day  of  March,  1901,  under  direction  of  Franklin  B.  Lord,  Esq.,  ref- 
eree, in  pursuance  of  the  interlocutory  judgment  of  sale  herein  and 
under  terms  of  sale,  copy  whereof  is  hereto  annexed,  and  were  duly 
purchased  by  James  P.  Robertson,  who  thereupon,  on  said  12th  day 
of  March,  1901,  duly  executed  the  memorandum  of  sale  referring  to 
said  premises  and  annexed  to  the  terms  of  sale  and  paying  to  the  ref- 
eree ten  per  cent,  of  the  amount  of  his  bid,  to  wit,  the  sum  of  four 
thousand  two  hundred  and  fifty  ($4,250)  dollars.  That  by  the  said 
terms  of  sale  the  deed  was  to  be  delivered  to  the  said  purchaser  and 
the  balance  of  the  amount  of  his  bid,  namely,  the  sum  of  thirty-eight 
thousand  two  hundred  and  fifty  ($38,250)  dollars  was  to  be  paid  to 
the  said  referee  on  the  11th  day  of  April,  1901. 

III.  That  your  petitioner  and  said  referee  are  and  have  been  at  all 
times  ready  and  willing  to  deliver  the  deed  for  said  premises  to  the 
said  purchaser  according  to  the  said  terms  of  sale  upon  receipt  from 
him  of  the  said  unpaid  balance  of  the  amount  of  his  bid,  but  that 
prior  to  the  said  11th  day  of  April,  1901,  the  said  purchaser,  through 
his  attorney,  declined  and  still  declines  to  complete  his  purchase  and 
has  duly  waived  the  tender  of  a  deed  of  the  said  premises  purchased 
by  him  as  above  stated. 

IV.  Upon  information  and  belief  that  the  ground  upon  which  the 
said  purchaser  declines  to  complete  his  purchase  is  that  the  deed  from 
Magdalena  Warner  to  John  Watts,  dated  May  3d,  1791 ,  and  referred 
to  in  the  letter  from  Ludlow  Ogden  to  Arthur  Knox,  Esq.,  dated  April, 
1901,  copy  whereof  is  hereto  annexed,  did  not  carry  title,  to  the  east 
half  of  the  old  Greenwyck  or  Fitzroy  road,  colored  green  on  a  map 
annexed  to  said  copy  of  letter,  and  that  said  east  half  of  said  road 
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now  remains  outstanding  in  the  unkno-wn  heirs  at  law  or  devisees  of 
the  said  Magdalena  Warner. 

V.  That  your  petitioners,  however,  are  advised  and  assert  and  claim 
that  the  said  ground  of  refusal  to  complete  the  said  purchase  is  un- 
founded for  the  reason,  among  others,  that  the  said  deed  did  carry- 
title  to  the  said  disputed  premises  and  that  the  referee  herein  can 
convey  good  title  thereto  to  the  said  purchaser  and  for  the  further 
reason  that  your  petitioners  and  their  co-tenants,  together  with  their 
grantors,  have  been  in  continued,  open,  notorious,  hostile  and  undis- 
turbed possession  and  occupation  of  the  said  premises  described  in 
clause  one  hereof,  and  of  every  part  and  parcel  thereof,  for  more  than 
fifty  years  last  past.  That  during  all  of  said  time  the  said  disputed 
premises  have  been  completely  protected  and  inclosed  by  fences  or 
substantial  inclosuros  and  used  by  the  occupants  thereof  as  lessees 
under  your  petitioners,  their  co-tenants  and  grantors  for  the  or'^inary 
uses  of  said  occupation.  That  the  facts  stated  herein  are  more  par- 
ticularly set  forth  in  the  affidavits  of  George  W.  Hill,  verified  April 
3d,  1901,  Esther  Haslett,  verified  April  30th,  1901,  Joseph  Goetschius. 
verified  May  6th,  1901,  Edmund  B.  Post,  verified  May  2d.  1901,  Abel 
W.  Belknap,  verified  May  7th,  1901. 

Wherefore,  your  petitioners  pray  for  an  order  requiring  the  said 
purchaser  to  complete  his  said  purchase  and  to  pay  to  the  said  referee 
the  said  sum  of  thirty-eight  thousand  two  hundred  and  fifty  ($38,250) 
dollars  still  unpaid  as  above  stated  upon  the  delivery  to  said  purchaser 
by  the  said  referee  of  a  deed  for  said  premises  and  for  such  other 
relief  as  to  the  court  may  seem  just. 
Dated,  New  York,  May  15th,  1901. 

HERBERT  C.  PELL  and 
LESLIE  PELL-CLARKE, 
(Verification.)  Petitioners. 

17.  Form  of  order  compelling  purchaser  to  complete  purchase. 

(Caption.) 

1 


Herbert  C.  Pell  and  Leslie  Pell- 
Claeke,  Plaintiffs, 

agst. 
Charlotte  Lateobe  et  al., 

Defendants. 


Upon  reading  and  filing  the  petition  of  Herbert  C.  Pell  and  Leslie 
Pell-Clarke,  plaintiffs  herein,  duly  verified  May  15th,  1901,  together 
with  the  notice  of  motion  dated  May  15th,  1901,  thereto  annexed, 
the  affidavit  of  George  W.  Hill,  duly  verified  April  13th,  1901,  the 
affidavit  of  Esther  Haslett,  duly  verified  April  30th,  1901,  the  affidavit 
of  Joseph  Qoetchius,  duly  verified  May  6th,  1901,  the  affidavit  of 
Edmund  B.  Post,  duly  verified  May  2d,  1901,  the  affidavit  of  Abel  W. 
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Belknap,  duly  verified  May  7th,  1901,  the  copy  of  letter  from  Ludlow 
Ogden  to  Arthur  Knox,  dated  April  llth.  1901,  the  copy  of  survey 
of  No.  483  Eighth  avenue,  dated  New  York,  March  27th,  1901,  the 
copy  of  map  upon  which  portions  of  the  said  premises  are  colored 
blue,  yellow,  green,  and  red,  respectively,  and  a  printed  copy  of  terms 
of  sale  of  said  premises,  executed  by  Franklin  B.  Lord,  as  refefee, 
and  James  P.  Kobertson,  all  of  which  foregoing  papers  were  annexed 
to  and  used  and  read  in  connection  with  the  prayer  of  the  said 
petition.  * 

And  the  affidavit  of  Arthur  Knox,  duly  verified  May  21st,  1901, 
together  with  the  abstract  thereto  annexed,  of  two  deeds  dated  July 
30th,  1790,  and  May  3d,  1791,  respectively,  and  a  blue-print  copy  of 
map  annexed  to  said  affidavit,  which  four  papers  last  mentioned,  were 
used  and  read  in  opposition  thereto. 

On  motion  of  P.  Chauncey  Anderson  and  William  Temple  Emmet, 
attorneys  for  the  above-named  plaintifi's  and  petitioners  herein,  it  is 
ordered,  that  the  prayer  of  the  said  petition  be  and  it  hereby  is 
granted,  and  that  the  said  purchaser,  James  P.  Robertson,  be  and  he 
hereby  is  required  to  complete  his  purchase  of  the  said  premises  No. 
483  Eighth  avenue.  New  York  city,  and  on  the  delivery  to  him  by 
Franklin  B.  Lord,  referee,  of  a  deed  for  the  said  premises,  to  pay 
to  the  said  referee  tlie  amount  still  remaining  unpaid  upon  the  pur- 
chase thereof,  and  also  the  sum  of  ten  ($10)  dollars,  motion  costs,  to 
the  said  petitioners. 

F.  Fees  of  referee. 

1.  Civil  Practice  Act,  §  1546.     Fees  of  referees  upon  sales  of  real 

property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment 
in  an  action  are  the  same  as  those  allowed  to  the  sheriff,  and  he  is  allowed  the 
same  disbursements  as  the  sheriff.  Where  a  referee  is  required  to  take  security 
upon  a  sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon  the  distribu- 
tion or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  ona- 
half  of  the  commissions  upon  the  amount  so  secured,  distributed  or  applied, 
allowed  by  law  to  an  executor  or  administrator  for  receiving  and  paying  oufc 
money.  But  commissions  shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a 
party,  and  applied  upon  that  party's  demand  as  fixed  by  the  judgment,  without 
being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars.  And  a  referee's 
compensation,  including  commissions,  where  the  sale  is  under  a  judgment  in  an 
action  to  foreclose  a  mortgage,  cannot  exceed  fifty  dollars,  unless  the  property 
sold  for  ten  thousand  dollars  or  upwards,  in  which  event  the  referee  may  receive 
such  additional  compensation  as  to  the  court  may  seem  proper,  or  in  any  other 
eause  five  hundred  dollars. 

2.  Civil  Practice  Act,  §  1558,  subd.  7-9,  11.    Fees  of  sheriff. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attachment,  or 
an  attachment  for  the  payment  of  money  in  an  action  or  a  special  proceeding; 
or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued  by  the  comptroller 
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or  by  a  county  treasurer ;  in  any  county,  except  New  York,  Kings,  Bronx,  Queens, 
Bichmond  or  Westchester,  five  per  centum  upon  the  sum  collected,  not  exceeding 
two  hundred  and  fifty  dollars,  and  three  per  centum  upon  the  residue  of  the  sum 
collected;  and  in  either  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  and 
Bichmond,  five  per  centum  upon  the  first  one  thousand  dollars  collected,  two  and 
■one-half  per  centum  on  the  next  nine  thousand  collected,  and  one  per  centum 
■on  all  sums  over  and  above  ten  thousand  dollars;  in  the  county  of  Westchester, 
two  and  one-half  per  centum  upon  the  sum  collected  not  exceeding  two  hundred 
and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the  residue  of  the 
sum  collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by  order 
of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live  animal  or  speedily 
perishable  property,  such  additional  compensation  for  his  trouble  and  expenses  ia 
taking  care  of  and  preserving  the  property  as  the  court  or  a  judge  thereof 
allowB  and,  also,  to  his  travel  fees,  if  any,  as  provided  for  in  subdivision  six  of  this 
section.  Where  a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property  levied  upon,  not 
exceeding  the  sum  at  which  the  settlement  is  made,  and  to  the  additional  com- 
pensation, if  any,  and  to  his  travel  fees,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale  by  virtue  of  an  execution, 
warrant  of  attachment,  or  other  warrants  specified  in  the  last  preceding  sub- 
division, two  dollars,  unless  it  is  stayed  or  settled  before  sale;  and  in  that  case, 
one  dollar, 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property  by  virtue  of  an 
execution,  twenty-five  cents  for  each  folio.  For  drawing  and  executing  a  con- 
veyance upon  a  sale  of  real  property,  five  dollars  to  be  paid  by  the  grantee. 
The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid 
by  him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of  the  sale 
of  real  property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  fees,  in  which  case  he  must  repay  the  same  out  of  the 
proceeds.  Where  the  notice  is  published  more  than  six  weeks,  or  the  sale  is  post- 
poned, the  expense  of  continuing  the  publication,  or  of  publishing  the  notice  of 
postponement,  must  be  paid  by  the  person  requesting  it.  Where  two  or  more  ex- 
ecutions against  the  property  of  one  judgment  debtor  are  in  the  hands  of  the 
sheriff  at  the  time  when  the  property  is  first  advertised,  the  sheriff  is  entitled 
to  printer's  fees  upon  only  one  execution,  and  he  must  elect  Upon  which  execu- 
tion he  will  receive  the  same. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling  real  property,  in 
pursuance  of  a  direction  contained  in  a  judgment,  the  like  fees  as  for  the  same 
services  upon  the  sale  of  real  property  by  virtue  of  an  execution;  but  where  real 
property  is  sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage,  the 
sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

8.  Fees  in  general 

Sections  1546  and  1558  of  the  Civil  Practice  Act  fix  the 
amount  of  the  referee's  fees.  The  fees  are  compnted  upon  the 
cash  received  by  the  referee;*"  they  cannot  be  computed  on  in- 

4a  Palmatier  v.  Catskill  Mountain  B.  Co.,  102  Misc.  570,  170  N.  Y.  Supp.  118. 
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eumbrances.*^  In  addition  to  his  fees,  he  is  entitled  to  his  ex- 
penses.'^ While  there  is  a  limitation  of  fifty  dollars  in  section 
1546,  this  is  not  to  be  construed  as  fixing  a  minimum  amount 
of  fifty  dollars  to  be  allowed  in  all  cases.^'  If  the  selling  price 
is  small,  the  fees  are  correspondingly  small.**  And,  in  a  fore- 
closure case,  if  the  plaintiff  bids  in  the  property,  the  fees  are 
limited  to  ten  dollars.*^  The  court  has  no  power  to  award 
larger  fees  to  a  referee  for  selling  real  estate  than  are  awarded 
by  statute.*"  A  referee  to  sell  in  foreclosure  can  recover  for 
his  fees  no  more  than  the  fee  prescribed  by  statute,  although 
an  express  agreement  to  pay  a  larger  sum  is  made.*'' 

The  referee  is  entitled,  upon  distribution,  to  one-half  of  an 
executor's  commissions  but  only  upon  so  much  as  he  dis- 
tributes, and  not  upon  what  he  pays  into  court.** 

Where  there  is  unnecessary  delay  on  the  part  of  the  referee 
in  distributing  part  of  the  fund  and  he  omits  to  deposit  the 


41.  Strauss  v.  Hellman,  58  How.  Pr. 
377. 

42.  Expenses  of  surveyor. — ^Where  a 
referee,  in  partition,  was  directed  to 
employ  a  surveyor,  and  did  so,  and  the 
suit  was  subsequently  discontinued,  the 
plaintiff  in  the  suit  is  liable  for  the 
fees  of  the  surveyor,  and  they  may  be 
fixed  by  the  jury  according  to  the  value 
of  the  services.  Meserole  v.  Furman, 
38   Hun,   355. 

Advertising  expenses. — A  referee  to 
sell  is  entitled  to  payment  of  his  ex- 
penses incurred  in  advertising  the  sale, 
and  neither  the  satisfaction  of  the 
mortgage  nor  the  judgment  can  affect 
his  rights.  Allen  v.  Williamson,  21 
Abb.  N.  C.  391.  See  also,  Fearing  v. 
Cornish,  10  Civ.  Pro.  77. 

The  expenses  of  extra  advertising 
by  a  referee,  not  previously  authorized 
by  the  court,  cannot  be  allowed  from 
the  proceeds  of  the  sale.  Stewart  v. 
Paton,  23  Civ.  Pro.  R.  286,  29  N.  Y. 
Supp.  770.  There  is  no  authority  for 
an  order  before  the  sale,  authorizing 
the  referee  to  do  extra  advertising. 
Baldwin  v.  Baldwin,  23  Civ.  Pro.  R. 
368,   26  N.  T.  Supp.   579,   note.     The 


publication  of  notice  by  referee  in  par- 
tition in  one  newspaper  is  sufficient, 
where  the  property  is  all  within  one 
county.  Connor  v.  Connor,  36  St.  Rep. 
823,  20  Civ.  Pro.  R.  308,  13  N.  Y. 
Supp.  402. 

Revenue  stamps. — The  referee  on  a 
judicial  sale  may  affix  United  States 
revenue  stamps  to  his  deed,  defraying 
the  cost  as  a  part  of  the  expenses  of 
the  sale,  since  the  purchaser  is  en- 
titled to  receive  a  deed  provable  in  any 
tribunal  in  the  State.  Loring  v.  Chase, 
26  Misc.  318,  56  N.  Y.  Supp.  312. 

43.  Harburger  v.  St.  John's  A.  M. 
E.  Church,  87  Misc.  227,  149  N.  Y. 
Supp.  516. 

44.  Harburger  v.  St.  Johns  A.  M.  E. 
Church,  87  Misc.  227,  149  N.  Y.  Supp. 
516. 

45.  Brighton  Heights  Development 
Co.  V.  Interboro  Home  Builders  Co.,  87 
Misc.  225,  149  N.  Y.  Supp.  496. 

46.  Ward  v.  James,  8  Hun,  526. 

47.  Brady  v.  Kingsland,  5  Civ.  Pro. 
R.  413. 

48.  Maher  v.  O'Connor,  61  How.  Pr. 
103. 
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moneys  in  a  trust  company,  he  is  chargeable  with  interest  at 
the  rate  which  could  have  been  received  from  a  trust  company 
for  the  period  of  such  omission." 

4.  Limitation  of  $50. 

In  an  action  to  foreclose  a  mortgage,  the  referee's  fees  can- 
not exceed  fifty  dollars  and  disbursements,™  unless  the  prop- 
erty sells  for  ten  thousand  dollars  or  upwards.  This  is  true 
although  the  first  sale  has  been  set  aside  and  two  sales  or  more 
are,  therefore,  required,^^  or  though  two  mortgages  are  fore- 
closed in  the  same  action.^^ 

Even  if  the  foreclosure  sale  realizes  more  than  ten  thou- 
sand dollars,  an  additional  allowance  will  not  be  made  to  the 
referee,  unless  it  appears  that  unusual  services  were  rendered 
by  him  or  that  he  was  put  to  unusual  trouble.^^  But,  in  a 
proper  case,  the  court  may  grant  an  allowance  beyond  the 
fifty  dollars.^*  The  limitation  of  $500  applies  to  actions  of 
partition.^^ 

5.  liability  for  fees  and  expenses. 

A  referee  appointed  to  sell  lands  oh  foreclosure  may  refuse 
to  act  unless  the  plaintiff  advances  moneys  to  cover  the  neces- 
sary expenses,  but  where  he  himself  has  advanced  the  ex- 
penses of  one  sale  and  the  plaintiff  refuses  to  reimburse  him 
prior  to  a  second  sale  made  necessary  by  the  refusal  of  the 
purchaser  to  take  title,  the  referee  cannot  by  motion  sum- 
marily compel  the  plaintiff  to  pay  the  expenses  already  in- 
curred. Having  conducted  the  sale  without  requiring  the 
plaintiff  to  advance  the  expense,  his  only  remedy  is  by  action." 

49.  Kepler  v.  Merkle,  9  Civ.  Pro.  E.      Supp.  375. 

284.  52.  Sadler  v.  Lyon,  62  St.  Eep.  527, 

50.  Hohmer  v.  Gans,   14  Misc.   229,      31  N.  Y.  Supp.  141. 

35  N.  Y.  Supp.  471.  53.  Chisholm   v.    Hopson,    182   App. 

51.  Walbridge  v.  James,  1&  Hun,  8.      Div.  856,  170  N.  Y.  Supp.  163. 

Two  sales. — On  a  sale  in  foreclosure  54.  Palmatier   v.    Catskill    Mountain 

of  real  property  the  referee's  fees  can-  B.  Co.,  102  Misc.  570,  170  N.  Y.  Supp. 

not  exceed  fifty  dollars,  although  there  118. 

have  been  two  sales  of  the  property  one  55.  Knickerbocker    v.     Candee,     172 

of  which  has  been  set  aside,  and  no  App.  Div.  931,  156  N.  Y.  Supp.  1129. 
disbursements    for   posting   notices   of  56.  Carter  v.  Builders'  Constructioa 

sale   can   be   allowed  beyond   the  two  Co.  No.  2,  130  App.  Div.  609,  115  N. 

dollars  provided  by  statute.    Salisbury  Y.   Supp.   339. 
V.   Dibble,   100  Misc.    191,   165   N.   Y. 
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Where  fees  on  reference  and  disbursements  as  to  searches 
for  title  were  due  from  the  plaintiff's  attorney  to  the  referee, 
subsequently  appointed  to  make  such  sale,  on  adjusting  the 
sale,  his  fees  on  the  first  reference,  and  the  disbursements  ac- 
tually paid  for  searches,  may  also  be  allowed." 

Where,  after  sale  and  before  delivery  of  the  deed,  defend- 
ants pay  the  amount  of  the  haortgage  and  the  action  is  dis- 
continued, the  purchaser  waiving  his  purchase,  the  referee  is 
bound  to  return  to  the  purchaser  the  payment  made  and  can- 
not retain  his  fees  and  disbursements.** 

Where  the  referee  in  partition  paid  the  costs  awarded  in 
an  interlocutory  judgment,  under  an  agreement  that  they 
should  be  repaid  if  the  purchaser  refused  to  complete  the  pur- 
chase and  the  referee  was  compelled  to  return  the  deposit  of 
the  purchaser,  it  was  held  that  he  could  in  an  action  recover 
his  fees  and  disbursements  from  the  plaintiff,  but  not  the 
costs  so  paid,  since  the  insertion  of  the  costs  in  the  inter- 
locutory judgment  was  not  authorized  by  law.^* 

Where,  on  a  motion  to  compel  plaintiff  in  an  action  to  fore- 
close a  mortgage  to  pay  the  fees  and  disbursements  of  the 
referee  appointed  to  sell  the  premises,  the  fact  whether  he  or 
the  counsel  for  plaintiff  conducted  the  sale  is  disputed,  a 
reference  will  be  ordered  to  take  the  proof,  and  the  motion 
will  stand  over  until  the  coming  in  of  the  referee's  report.^" 

Where,  the  purchaser  at  a  sale  in  foreclosure  refuses  to 
complete  his  purchase  and  there  is  a  resale  of  the  premises 
by  order  of  the  court,  he  is  liable  for  the  costs  and  expenses 
of  the  resale,  less  the  amount  of  the  surplus  arising  thereon 
over  that  bid  on  the  first  sale.*'^ 

A  referee  to  sell  in  foreclosure  has  no  right  to  enter  into 
agreements  with  parties  to  the  action  to  whom  he  has  made 
payments  pending  an  appeal,  for  them  to  return  moneys  paid 
to  him.«2 

57.  Deby  v.  Jacob,  2  Abb.  N.  C.  97.  60.  Van    Boskerck   v.    Hayward,    81 

68.  Fearing  v.  Cornish,  10  Civ.  Pro.      Misc.  370,  42  N.  Y.  Supp.  142. 

B.  77;  but  in  Allen  y.  Williamson,  21  61.  Palmatier   v.    Catskill    Mountain 

Abb.   N.    C.   391,   it   is   held   that   the  E.  Co.,  102  Misc.  570,  170  N.  Y.  Supp. 

referee  to  sell  is  entitled  to   his  ex-  118. 

penses,  and  that  neither  the  satisfaction  62.  Finn  v.  Smith,  45  Misc.  240,  93 

of  the  mortgage  or  of  the  judgment  N.  Y.  Supp.  168,  aff'd,  106  App.  Div. 

can  affect  that  right.  616,  94  N.  Y.  Supp.   1146,  afE'd,   183 

69.  Flynn  v.  Kennedy,  62  Hun,  26,  N.  Y.  379. 
41  St.  Eep.  359,  16  N.  Y.  Supp.  361. 
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Q.  Payment  of  taxes  and  incnmbrances. 

Where  a  tax  is  a  lien  on  premises,  sold  at  judicial  sale,  it 
should  be  paid  and  discharged  by  the  referee.  But  it  is  not 
the  duty  of  the  referee  to  pay  the  same  out  of  the  purchase 
money  before  compelling  the  purchaser  to  take  title.^^  The 
payment  of  taxes  is  for  the  protection  of  the  purchaser  and 
not  to  indemnify  the  owner  of  a  prior  lien  not  a  party  to  the 
action.^*  Provisions  relative  to  the  payment  of  taxes  and 
assessments  as  part  of  the  expenses  of  foreclosure,  are  in- 
tended only  for  the  benefit  of  the  purchaser  and  not  for  that 
of  the  municipality  imposing  the  tax.  Where  an  assessment 
is  disputed  and  all  parties  agree  that  it  shall  not  be  paid  out 
of  the  proceeds  of  the  sale  it  will  be  so  ordered  notwithstand- 
ing the  objection  of  the  taxing  power.^^  But  a  plaintiff  in 
foreclosure,  if  he  becomes  a  purchaser  at  the  sale,  has  no 
power  over  the  objection  of  the  owner  of  the  equity  of  re- 
demption, to  waive  provision  in  the  judgment,  that  referee 
shall  pay  out  of  the  proceeds  of  the  sale,  all  taxes  and  assess- 
ments upon  the  premises,  and  the  owner  of  the  equity  of 
redemption  is  entitled  to  an  order  requiring  the  referee  to 
pay  such  taxes  and  assessments.''^  The  referee  is  not  au- 
thorized to  pay  over  the  purchase  money  until  he  has  satis- 
fied the  liens  of  which  he  has  knowledge.  He  may  apply  to 
the  court  for  instructions.^ 

A  purchaser  is  not  entitled  to  have  taxes  paid  from  the  pro- 
ceeds which  were  not  a  lien  at  the  time  of  the  sale,  although 
they  are  a  lien  at  the  time  of  the  execution  of  the  deed."* 
Where  the  judgment  of  sale  in  a  mortgage  foreclosure  directs 
the  referee  on  receiving  the  proceeds  of  sale  forthwith  to  pay 
therefrom  all  taxes,  assessments  and  water  rates  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  the  sale,  the 
provision  of  the  terms  of  sale  that  all  taxes,  assessments  and 
water  rates  will  be  allowed  by  the  referee  out  of  the  pur- 
chase money  governs,  and  he  is  not  warranted  in  discharging 
liens  which  accrued  after  the  sale  though  included  in  a  state- 

63.  O'Dell  V.  O'Dell,  21  Week.  Dig.  ee.  Shaw  v.  Youmans,  105  App.  Div. 
90.  329,  94  N.  Y.  Supp.  178. 

64.  Mutual  Life  Ina.  Co.  ▼.  Sage,  ZH  G7.  Eaaton  v.  Pickersgill,   55  N.  Y. 
Hun,  595.  310. 

65.  Morgan  v.  Fnllerton,  9  App.  Div.  68.  Coudert  v.  Huerstel,  60  App.  Div. 
233,  41  N.  Y.  Supp.  465.  83,  89  N.  Y.  Supp.  778. 
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ment  of  the  approximate  amount  of  taxes  and  assessments 
and  other  liens,  annexed  to  the  notice  of  sale.^* 

It  is  in  conformity  with  the  settled  practice  of  the  court  to 
have  taxes  and  assessments,  that  are  liens  on  the  premises 
sold,  deducted  and  paid  out  of  the  purchase  money.  That  is 
sometimes  done  under  special  directions  contained  in  the 
judgment,  but  more  frequently  is  provided  for  by  the  terms  of 
sale.  The  fact  that  the  premises  in  question  are  leasehold, 
and  that  in  the  absence  of  an  express  agreement,  by  the  lessee, 
to  pay  taxes  and  assessments,  they  are  payable  by  the  lessor, 
is  immaterial.  It  is  proper  they  should  be  deducted  out  of 
the  purchase  price.™  A  purchaser  may  pay  entire  amount  to 
referee  and  require  him  to  ascertain  and  pay  incumbrances, 
although,  by  the  terms  of  the  sale,  he  was  required  to  present 
such  claims  for  payment  within  a  time  limited.''^  Although 
the  terms  of  sale  permit  the  purchaser  to  pay  off  liens,  he  is 
not  bound  to  do  so,  but  may  pay  the  whole  price  and  require 
the  referee  to  execute  the  judgment,  and  if  the  referee  refuses 
to  pay  the  liens,  the  court  may  compel  him  to  do  so.''* 

A  referee  whose  report  of  sale  shows  that  a  deficiency  was 
caused  by  his  allowing  to  the  purchaser  claims  which  the  judg- 
ment did  not  authorize,  and  which  it  did  not  appear  the  terms 
of  sale  clearly  authorized,  may  be  ordered  to  pay  into  court 
the  surplus  which  would  have  existed  if  he  had  not  done  so.''^ 

One  who  purchases  at  a  judicial  sale,  subject  to  all  incum- 
brances, is  not  entitled  to  have  the  surplus  moneys  applied  to 
the  payment  of  an  unrecorded  mortgage,  the  existence  of 
which  was  unknown  to  aU  the  parties,  on  account  of  an  error 
made  in  indexing  it.'* 

Where  the  decree  of  sale  on  foreclosure  directs  the  referee 
to  first  pay,  out  of  the  proceeds,  the  taxes  and  assessments 
which  are  liens  on  the  property,  and  the  purchaser  pays  over 
to  him  the  full  amount  of  his  bid,  the  referee  is  bound  to  pro- 
tect such  purchaser  by  paying  the  taxes  and  assessments,  and 
if  he  fails  to  do  so,  and  the  same  are  enforced  against  the 
lands,  he  is  liable  therefor.    The  referee  is  not  relieved  from 

69.  Fletcher   v.    416    West    33d    St.      Winn,  56  How.  Pr.  368. 

Realty  Co.,   77   Misc.   280,   135  N.  T.  72.  Day  v.  Bergen,  53  N.  T.  404. 

Supp.  1046,  aff'd,  152  App.  Div.  943,  73.  Koch  v.  Pursell,  45  Supr.  Ct.  162. 

137  N.  Y.  Supp.  1121.  74.  Buttron  v.  Tibbitts,  10  Abb.  N. 

70.  Catlin  v.  Grissler,  57  N.  Y.  363.  C.  41. 

71.  Poughkeepsie   Savings   iBank   v. 
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liability  by  the  fact  that  the  terms  of  sale  gave  the  purchaser 
permission  to  pay  the  assessment  and  have  it  allowed  out  of 
the  purchase  price,  if  he  did  not  do  so." 

Where  the  judgment  and  terms  of  sale  provide  that  the 
taxes  and  all  liens  are  to  be  deducted  from  the  proceeds,  the 
purchaser,  may  deposit,  in  the  proper  office,  the  money  to 
redeem  from  tax  sale,  for  which  he  holds  certificates,  and  on 
furnishing  proof  of  these  facts  he  is  entitled  to  deduct  the 
amount  from  the  purchase  money,  and  for  judgment  for  any 
deficiency  in  the  mortgage.  The  certificates  are  a  lien,  and 
it  makes  no  difference  that  plaintiff  holds  them.''® 

H.  Beferee's  deed. 

1.  Civil  Practice  Act,  §  508.    Conveyance  to  state  name  of  party. 

A  conveyance  of  property  sold  pursuant  to  a  judgment  which  specifies  ttte 
particular  party  or  parties  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state  in  the  granting  clause  thereof,  whose  right,  title  or  interest 
was  sold,  and  is  conveyed,  without  naming  in  that  clause  any  of  the  other  parties 
to  the  action ;  otherwise,  the  purchaser  is  not  bound  to  accept  the  conveyance,  and 
the  officer  executing  it  is  liable  for  the  damages  which  the  purchaser  sustains  by 
the  omission,  whether  he  accepts  or  refuses  to  accept  it. 

2.  Character  of  deed  required. 

A  valid  and  sufficient  deed  is  one  in  form  to  give  the  pur- 
chaser as  good  a  title  as  it  is  in  the  power  of  the  referee  to 
give." 

I.  Delivery  of  possession  to  purchaser. 

1.  Civil  Practice  Act,  §  985.  When  and  how  conit  may  compel  delivery 
of  possession  of  real  property  to  pnichaser. 
Where  a  judgment  in  an  action  affecting  the  title  to,  or  the  possession,  en- 
joyment or  use  of  real  property  allots  to  any  person  a  distinct  parcel  of  real 
property,  or  contains  a  direction  for  the  sale  of  real  property,  or  confirms  such  an 
allotment  or  sale,  it  also  may  direct  the  delivery  of  the  possession  of  the  property 
to  the  person  entitled  thereto,  except  in  a  case  where  it  is  expressly  prescribed 
by  statute  that  the  judgment  may  be  enforced  by  execution.  If  a  party,  or  hia 
representative  or  successor,  who  is  bound  by  the  judgment,  withholds  possession 
from  the  person  thus  declared  to  be  entitled  thereto,  the  court,  by  order,  in  its 
discretion,  besides  punishing  the  disobedience  as  a  contempt,  may  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order  must  be  executed  aa 
if  it  was  an  execution  for  the  delivery  of  the  possession  of  the  property. 

75.  Weseman  v.  Wingrove,  85  N.  Y.      803. 
353.  77.  Easton  v.  Pickersgill,   55  N.  Y. 

73.  Cornell  v.  Woodhull,   7T  N.  Y.      310. 
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2.  Writ  of  assistance  superseded. 

The  ancient  practice  in  ordinary  cases  where,  by  the  judg- 
ment of  the  court,  the  possession  of  land  was  awarded  to  a 
party,  or  where  it  was  directed  that  a  purchaser  be  let  into 
possession,  was  to  order  a  writ  of  possession  or  a  writ  of 
assistance.  The  writ  of  possession  was  the  appropriate 
remedy  in  legal  actions  ;'^  the  writ  of  assistance  was  granted 
in  equitable  actions.''^  These  writs  were  substantially  the 
same.  The  writ  of  assistance  was  generally  granted  on  proof 
that  the  purchaser  had  exhibited  his  deed  to  the  person  in 
possession  and  demanded  possession,  and  notice  of  the  appli- 
cation therefor  was  generally  unnecessary.^" 


78.  Execution  of  writ. — ^The  purchaser 
must  be  put  into  full  and  complete 
possession  under  a  writ  of  possession, 
but  it  will  not  be  regarded  as  properly 
and  sulEciently  executed  until  the 
sheriff  and  his  ofBcers  have  left  the 
purchaser  in  settled  and  quiet  posses- 
sion. Newell  V.  Whigham,  103  N.  Y. 
20,  1  St.  Eep.  666. 

79.  Wilbor  v.  Donalds,  59  N.  Y.  657; 
Matter  of  N.  Y.  C.  &  H.  E.  E.  R. 
Co.,  60  N.  Y.  116 ;  Ludlow  v.  Lansing, 
Kopk.  Ch.  231;  Valentine  v.  Teller, 
Hopk.  Ch.  422;  N.  Y.  Life  Ins.  Co.  v. 
Band,  8  How.  Pr.  35,  aff'd,  8  How.  Pr. 
332;  N.  Y.  Life  Ins.  Co.  v.  Cutler,  9 
How.  Pr.  407;  Kershaw  v.  Thompson, 
4  Johns,  Ch.  609 ;  Terrill  v.  Allison,  88 
IT.   S.  291. 

Agreement  between  parties. — ^The 
power  of  the  court  to  issue  the  writ  is 
superseded  by  an  agrement  between  the 
purchaser  and  the  party  in  possession 
to  reconvey  on  terms,  and  a  failure  of 
the  party  in  possession  to  comply  with 
the  terms  will  not  give  the  right  to  the 
remedy.    Toll  v.  Hiller,  11  Paige,  22S. 

A  court  of  equity  has  authority  to 
decree  the  possession  of  land  where  a 
controversy  regarding  the  title  thereto 
has  been  properly  brought  within  its 
jurisdiction,  and  the  law  will  enforce 
its  decree  for  the  delivery  of  actual 
possession.     Kershaw  v.   Thompson,  4 


Johns.  609;  Valentine  v.  Teller, 
Hopk.  Ch.  422;  BoUes  v.  Duff,  43  N.  Y. 
469. 

Tenant. — After  sale  a  tenant  in  pos- 
session who  was  made  a  party  to  the 
foreclosure,  is  bound  to  attorn  to  the 
purchaser,  notwithstanding  that  he 
holds  under  an  unexpired  lease,  exe- 
cuted by  the  mortgagors  prior  to  the 
mortgage,  and,  if  he  refuses,  he  may  be 
removed  by  a  writ  of  assistance. 
Lovett  V.  German  Eeformed  Church,  9 
How.  Pr.  220. 

Irregular  issuance  of  writ. — ^Where 
after  judgment  and  sale  in  foreclosure, 
a  writ  of  assistance,  regular  and  fair 
upon  its  face,  is  issued  against  one  of 
the  defendants  thereon,  the  officer  exe- 
cuting the  same,  and  those  acting  un- 
der him,  are  protected  thereby,  even 
though  the  writ  were  irregularly  issued, 
and  the  defendant  would  be  entitled  to 
have  the  same  set  aside  on  motion. 
Arrex  v.  Broadhead,  19  Hun,  269. 

Restitution. — The  general  rule  is, 
that  where  a  judgment,  order  or  decree 
has  been  reversed  or  vacated,  restitu- 
tion will  be  made  of  all  property  and 
rights  which  have  been  lost  by  reason 
of  it;  the  case  of  vacating  a  writ  of 
assistance  forms  no  exception  to  this 
rule.  Chamberlain  v.  Choles,  35  N.  Y. 
477. 

80.  Bowery  Savings  Bank  v.  Foster, 
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The  order  provided  by  section  985  of  the  Civil  Practice  Act 
supersedes  these  ancient  writs.*^  The  fact  that  the  order  of 
the  court  under  the  present  practice  took  the  form  of  a  writ 
of  assistance  was  thought  too  technical  to  justify  a  reversal. 
The  writ  is  a  part  of  the  order  directing  its  issue  and  is  identi- 
fied with  the  order.  While  the  better  practice  is  to  have  in- 
cluded the  necessary  matter  in  the  order  directly,  no  sub- 
stantial right  is  infringed  by  its  omission.^^  Under  the  present 
practice,  the  remedy  of  a  purchaser  at  a  foreclosure  sale  to 
recover  possession  of  the  premises  from  a  tenant,  is  by  an 
application  for  an  order  in  the  nature  of  a  writ  of  assistance. 
The  remedy  by  summary  proceedings  is  confined  to  fore- 
closure by  advertisement.^ 

3.  Discretion. 

The  granting  of  an  order  under  section  985  of  the  Civil 
Practice  Act  is  discretionary.^*  The  court  should  be  guided 
by  the  facts  in  each  particular  case,  and  mere  lapse  of  time 
is  not  sufficient  reason  for  refusing  to  grant  such  an  order, 
and  if  the  court  deems  it  is  for  the  best  interests  of  all  con- 
cerned, the  granting  of  the  order  is  justified.^  The  writ  of 
assistance  was  not  generally  issued  until  the  sale  had  been 
confirmed  by  the  court.^ 

11  Week.  Dig.  493;  Kershaw  v.  Thomp-      ing  &  Supply  Co.  v.  Seigel,  110  Miac. 
Bon,   4   Johns.  Ch.   609;   Batterahall  v.       710,  181  N.  Y.  Supp.  807. 

Davis,  33  How.  Pr.  83;  Van  Hook  v.  82.  Title     Guaranty,     etc.,     Co.     v. 

Throckmorton,    8    Paige,    33 ;    Preling-  American    Power   &   Construction   Co., 

huysen  v.  Golden,  4  Paige,  204;  Lynde  95  App.  Div.  193,  88  N.  Y.  Supp.  502. 

V.  O'DonncU,  21  How.  Pr.  39;   N.  Y.  83.  Greene  v.   Geiger,   46  App.  Div. 

Life  Ins.  &  Trust  Co.  v.  Band,  8  How.  210,  61  N.  Y.  Supp.  524. 

Pr.  35 ;  Valentine  v.  Teller,  Hopk.  Ch.  84.  Wilbor  v.  Donalds,  59  N.  T.  657 ; 

422.  Title  Guaranty,   etc.,  Co.  v.  American 

Notice. — Except   in  cases  where  the  Power  &  Construction  Co.,  95  App.  Div. 

decree  does  not  contain  an  order  for  192,  88  N.  Y.  Supp.  502;  Riegel  Con- 

the   surendor   of   the   premises   to   tho  tracting  and  Supply  Co.  v.  Seigel,  110 

purchaser,  a  writ  of  assistance  cannot  Misc.  710,  181  N.  Y.  Supp.  807. 

be  granted  until  such  order  has  been  85.  Albany    Co.     Savings    Bank    v. 

obtained  upon  notice  to  the  party  oc-  Bartlow,    115    Mise.    233,    189    N.    Y. 

cupying  the  property  after  a  demand  Siipp.  659. 

for  the  possession.  Lynde  v.  McDonald,  86.  Peck  v.   Knickerbocker   Ice   Co., 

12  Abb.   Pr.  286;   N.  Y.  Life  Ins.  &  18  Hun,  183;  Farmers'  Loan  &  Trust 
Trust  Co.  V.  Rand,  8  How.  Pr.  35,  352.  Co.  v.  Bankers,  etc.,  Co.,  11  Civ.  Pro.  E. 

81.  Smith  V.  Brotseh,  99  Misc.   371,       307. 
163  N.  Y.  Supp.  986;  Eiegel  Contract- 
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4.  Against  persons  not  parties. 

The  writ  of  assistance  would  issue  only  against  parties  or 
those  who  came  into  possession  under  them.*^  The  power  of 
the  court  to  give  possession  extends  only  to  those  who  are 
parties  to  the  suit,  or  who  have  come  into  possession  under  or 
with  the  assent  of  such  parties.^  The  writ  was  not  issued 
against  a  defendant,  as  to  whom  the  case  had  been  dismissed.** 
Section  985  does  not  authorize  the  court,  at  the  instance  of  a 
purchaser  at  a  mortgage  foreclosure  sale,  to  remove  a  tenant 
who  prior  to,  and  at  the  time  of  the  commencement  of  the  ac- 
tion, brought  to  foreclose  the  mortgage,  was  in  possession  of 
the  mortgaged  property,  under  a  valid  lease  executed  by  the 
owner  of  the  equity  of  redemption,  and  who  was  not  made  a 
party  to  that  action.^*  A  grantee  in  possession  under  an  un- 
recorded deed  who  was  not  made  a  party  in  foreclosure  can- 
not be  removed  and  possession  given  to  the  purchaser  by  any 
proceeding  in  the  action.*^ 

Where  mortgaged  premises  are  sold  under  a  decree  of  fore- 
closure, the  purchaser  is  entitled  to  the  assistance  of  the  court 
in  obtaining  possession  as  against  the  parties  to  the  suit,  or 
those  who  have  come  into  possession  under  them  subsequent 
to  the  filing  of  the  lis  pendens.  But  the  court  has  no  right  by 
a  summary  jurisdiction  to  determine  the  rights  of  third  par- 
ties claiming  title  of  the  premises,  who  have  recovered  the 
possession  by  legal  and  adverse  proceedings  against  a  party 
to  the  suit  under  a  claim  of  right  which  accrued  previous  to 
the  filing  of  the  biU  of  foreclosure.** 

5.  Remedy  by  grantee  of  purchaser. 

The  writ  would  not  be  granted  to  remove  persons  who  went 
into  possession  after  the  purchaser  had  received  his  deed  and 
conveyed  the  premises  to  another.**  After  the  purchaser  has 
been  put  in  possession,  the  court  does  not  undertake  to  always 

87.  rrelinghuysen  v.  Golden,  4  Eiegel  Contracting  &  Stipply  Co.  v. 
Paige,  204;  Boynton  v.  Jackway,  10  Seigel,  110  Misc.  710,  181  N.  T.  Snpp. 
Paige,  307.  807. 

88.  Boynton  v.  Jackway,  10  Paige,  91.  Welsh  v.  Schoen,  59  Hun,  356,  36 
307;  Meiggs  v.  Willis,  8  Civ.  Pro.  E.  St.  Eep.  538,  13  N.  Y.  Supp.  71. 

125.  93.  Prelinghuysen  v.  Oolden,  4  Paige, 

89.  Meiggs  v.  Willis,  8  Civ.  Pro.  E.      204. 

125.  93.  BettB  V.   Birdsall,    11   Abb.   Pr. 

90.  Davidson  v.  Weed,  21  App.  Div.      322. 
579,  48   N.   Y.   Supp.   368.     See  also, 
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guard  his  possession  or  that  of  his  grantee.'*  There  was  no 
settled  practice  authorizing  a  writ  to  the  grantee  of  the  pur- 
chaser, and  it  was  denied  where  there  was  a  strong  probability 
of  injustice  being  done  to  the  person  in  possession.** 

J.  Effect  of  judicial  sale. 

There  is  no  warranty  of  title  procured  through  a  judicial 
sale ;'"  and  a  bona  fide  purchaser  acquires  no  title  as  against 
the  owner  of  the  property  at  a  sale  under  a  void  process,  and 
stands  in  no  better  position  than  one  purchasing  with  knowl- 
edge of  the  invalidity."  But  the  sale  generally  carries  title  to^ 
all  rights  in  the  premises  sold,  which  were  held  by  persons 
bound  by  the  judgment  in  the  action.^^  The  purchaser  takes 
the  title  subject  to  defects  appearing  on  the  face  of  the  pro- 
ceedings.'' If  a  referee's  deed  in  partition  covers  premises 
other  than  those  described  in  the  complaint,  and  directed  by 
the  decree  to  be  sold,  it  is  without  authority,  and  passes  no 
title  to  the  purchaser."*  A  purchaser  on  foreclosure  does  not 
obtain  title  to  lands  not  included  in  the  description  in  the  com- 
plaint, but  included  in  the  judgment  by  mistake.^  An  order 
of  sale  in  a  foreclosure  action  so  far  as  it  orders  the  sale  of 
property  not  mentioned  in  or  sought  to  be  sold  by  the  com- 
plaint is  invalid.^ 

A  purchaser  at  a  judicial  sale  obtains  no  title  either  legally 
or  equitably  untU  the  date  fixed  for  the  delivery  of  the  deed.' 

94.  Betts   V.   Birdaall,    11   Abb.    Pp.  Trust  Co.  v.  Tonkonogy,  144  App.  Div. 
228.  333,  128  N.  Y.  Supp.  1055 ;  Patterson  v. 

95.  Van  Hook  v.    Throckmorton,    8  Johnson,  181  App.  Div.  163,  168  N.  T. 
Paige,  33.  Supp.  161.    See  the  Chapter  on  Fore- 

96.  Wallace  v.  BerdeU,  41  Hun,  444,  closure  by  Action  as  to  the  effect  of  a 
aff'd,  185  N.  Y.  7.  foreclosure  judgment.   See  the  chapter 

Dissolntion    of    coiporation.— Where  Partition  as  to  the  effect  of  a  judgment 

the  final  decree  in  an  action  brought  to  in  an  action  of  partition, 

dissolve  a  corporation,  orders  the  sale  99.  Kelly  v.  Werner,  34  App.  Div. 

of  the  corporate  property,  there  is  no  68,  53  N.  Y.  Supp.  1067. 

warranty  of  title,  express  or  implied,  99a.  Heller  v.  Cohen,  154  N.  Y.  299. 

but  the  purchaser  takes  the  title  which  1.  Clapp  v.  McCabe,  155  N.  Y.  525. 

the  corporation  had,  and  he  takes  this  2.  Byrnes  v.  Palmer,  18  App.  Div.  1, 

title  subject  to  any  paramount  liens  or  45  N.  Y.  Supp.  479,  affirmed  on  opinion 

equities  subsisting  against  the  property,  below,  160  N.  Y.  699. 

Matter  of  Coleman,  174  N.  Y.  373.  3.  Harrigan  v.  Golden,  41  App.  Div. 

97.  Place  v.  Whittaker,  98  N.  Y.  1.  423,   58  N.   Y.   Supp.   726;   Ainalie  v. 

98.  McAuliff   v.    Hughes,    128    App.  Hicks,    13   App.   Div.    388,    43    N.    Y. 
Div.  355,  lis  N.  Y.  Supp.  486;  People'*  Supp.  47,  aff'd,  153  N.  Y.  643. 
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But  the  title  of  a  purchaser  at  foreclosure  relates  back  to  the 
date  of  the  mortgage.* 

Where  a  party  agreed  to  bid  in  property  for  the  benefit  of 
the  mortgagor,  such  agreement  imposed  upon  him  the  duty  of 
bidding  in  the  property  and  giving  the  mortgagor  time  to  raise 
the  money  before  the  time  for  completion  of  the  sale  arrives, 
and  if  the  mortgagor  failed  to  raise  the  money,  the  bidder 
might  do  so  and  take  title  in  his  own  name,  no  trust  being 
raised  in  favor  of  the  mortgagor.^ 

The  deed  of  a  referee  in  foreclosure  passes  title  to  the  pur- 
chaser, notwithstanding  the  fact  that  the  referee  fails  to  file 
any  report  of  sale,  and  that  there  is  no  proof  that  due  notice 
of  the  sale  was  published,  as  required  by  law.® 

A  purchaser,  at  a  judicial  sale,  does  not,  by  talcing  subject 
to  taxes  and  assessments  in  the  usual  way,  preclude  himself 
from  having  unpaid  illegal  taxes  and  assessments  vacated, 
and  to  impeach  a  tax  lease  subsequently  made  on  a  sale  for 
their  non-payment.' 

The  purchaser  in  a  foreclosure  sale  is  entitled  to  all  the 
rents  from  the  day  of  the  delivery  of  the  deed.^  Growing 
crops  form  part  of  the  real  estate  and  pass  by  conveyance 
thereof,  although  a  constructive  severance  of  the  crops  has 
been  made,  and  a  sale  in  partition  has  the  effect  of  divesting 
a  party  of  his  right  to  such  growing  crops.' 

AUTiciE  vn. 

OSDER  FOR  SURVEY. 

A.  Civil  Practice  Act,  §  982.    When  order  for  survey  may  be  made. 

If  the  court  in  which  an  action  relating  to  real  property  is  pending  is  satisfied 
that  a  survey  of  any  of  the  property  in  the  possession  of  either  party,  or  of  a 
boundary  line  between  the  parties,  or  between  the  property  of  either  of  them  and 
of  another  person,  is  necessary  or  expedient  to  enable  either  party  to  prepare  a 
pleading  or  prepare  for  trial  or  for  any  other  proceeding  in  the  action,  upon  the 
application  of  either  party,  upon  notice  to  the  party  in  possession,  it  may 
make  an  order  granting  to  the  applicant  leave  to  enter  upon  that  party's  property 
to  make  such  a  survey. 

4.  Jaycox  v.  Smith,  17  App.  Div.  146,  Misc.  535,  71  N.  Y.  Supp.  1117. 
45  N.  T.  Supp.  299.  7.  Sims  v.  Vogt,  11  Abb.  N.  C.  48. 

6.  Mackall  v.   Olcott,   93  App.  Div.  8.  Cowen  v.  Arnold,  58  Hun,  437,  35 

282,  87  N.  Y.  Supp.  757,  aff'd,  183  N.  St.  Eep.  134,  12  N.  Y.  Supp.  601. 
Y.  580.  8.  Banta  v.  Merchant,  173  N.  Y.  292, 

6.  Farrell  v.  Noel,  17  App.  Div.  319,  rev'g,  45  App.  Div.  141,  61  N.  Y.  Supp. 

45  N.  Y.  Supp.  207;  Catlin  v.  Eae,  35  218. 
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B.  Civil  Practice  Act,  §  983.    Contents  and  service  of  order. 

An  order  made  as  prescribed  in  the  last  section  must  specify,  by  a  descrip- 
tion aa  definite  as  may  be,  the  property  or  boundary  line  to  be  surveyed,  and  the 
real  property  of  the  adverse  party  upon  which  it  is  necessary  to  enter  for  that 
purpose.  A  copy  thereof  must  be  served  on  the  owner  or  occupant  of  that  prop- 
erty before  entry  thereupon. 

C.  Civil  Practice  Act,  §  984.    Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  section,  the  party 
obtaining  it,  his  necessary  surveyors,  servants  and  agents,  may  enter,  for  the 
purpose  of  making  the  survey,  upon  the  real  property  described  in  the  order,  and 
may  there  make  the  survey;  but  each  person  so  entering  is  responsible  for  any 
unnecessary  injury  done  by  him;  and  the  party  procuring  the  order  is  re- 
sponsible for  such  an  injury  done  by  any  person  so  entering. 

D.  Application  of  statutes. 

The  language  of  section  982  is  applicable  to  all  actions  re- 
lating to  real  property.  An  action  brought  to  recover  damages 
for  an  alleged  unlawful  entry  on  plaintiff's  premises  by  means 
of  a  tunnel  sunk  into  the  ground  on  an  adjoining  lot,  and  for 
a  severing  and  removing  valuable  material  from  the  soU 
thereof,  beneath  the  surface  of  plaintiff's  land,  is  under  the 
provisions  of  this  section.  The  court  may  grant  the  applicant 
leave  to  survey  any  of  the  property  in  possession  of  the  oppo- 
site party,  and  in  a  proper  case,  direct  a  survey  of  the  defend- 
ant's premises  through  a  tunnel  under  the  surface  as  well  as 
upon  the  surface.^" 

The  remedy  provided  by  the  statute  is  in  the  nature  of  a  dis- 
covery or  inspection ;  and  the  applicant  must  show  positively 
that  he  has  no  knowledge  of  the  facts  sought  to  be  discovered. 
If  the  owner  offers  to  permit  the  survey  upon  conditions,  the 
application  wiU  not  be  granted  unless  the  applicant  shows  that 
it  is  unreasonable  or  impracticable  to  comply  with  such  con- 
ditions." 

10.  Howee  Cave  Lime  &  Cement  Co.  11.  Butter  v.  City  of  New  York,  89 

V.  Howes  Cave  Aas'n,  88  Hun,  556,  34      App.  Div.  494,  85  N.  T.  Supp.  989. 
N.  T.  SuDp.  848. 


RECEIVERS. 

See  CoKPORATioNs ;  Ejectment;  Foreclosure  by  Action;  Judgment 
Creditors;  Partition;  Supplementary  Proceedings. 


REMOVAL  OF  TRUSTEE. 

See  Trustees. 
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ARTICLE  I. 
Introdnctciry. 

A.  Nature  of  remedy. 

B.  Historical  statement. 

AfiTICLE  IL 
When  Action  Can  be  Maintained. 

A.  Civil  Practice  Act,   §   1089.     When  action  to  recover   a  chattel  cannot   b« 

maintained. 

B.  Bight  of  action,  in  general. 

C.  Seizure  for  tax,  assessment  or  fine. 

D.  Seizure  tinder  execution  or  attachment. 

E.  Necessity  of  demand. 

1.  Wrongful  taking. 

2.  Wrongful  detention. 

3.  SufSciency  of  demand  and  refusal. 

F.  Necessity   of   tender. 
6.     Election  of  remedies. 

ARTICLE  IIL 
Pioperty  Subject  to  Replevin. 

A.  In  general. 

B.  Chattels  in  custody  of  law. 

C.  Property  procured  by  fraud. 

D.  Goods  consigned  for  sale. 

E.  Chattels  feloniously  taken. 

F.  Mortgaged  chattels. 

G.  Chattels  covered  by  contract  of  conditional  sale. 
H.     Severance  from  real  estate. 

I.     Confusion  of  goods. 
J.     Choses  in  action. 
K.     Muniments  of  title  to  real  estate. 

ARTICLE  IV. 
Parties. 

A.     Plaintiff. 

1.  Must  have  right  of  possession. 

2.  SuflSeiency  of  prior  possession. 

3.  Equitable  title. 

4.  Assignee. 

5.  Co-owner. 

6.  Bailee. 

7.  Lienor. 

8.  Sheriff   or    constable. 
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9.  Lessee. 

10.  Eeceiver. 

11.  Conditional  vendee. 

B.  Defendant. 

1.  Person  having  possession. 

2.  Person    having    delivered    possession   to    another. 

3.  Person  issuing  legal  process  against  property. 

4.  Eeceiver  or  assignee. 

5.  Sheriff  or  constable. 

C.  Intervening  parties. 

ARTICLE  V. 
Pleadings  and  Defe 

A.  Complaint. 

1.  Eules  of  Civil  Practice,  Eule  270.    How^tle  to  chattel  pleaded. 

2.  Eules  of  Civil  Practice,  Eule  271.     Pleading  wrongful  taking  or  de- 

tention. 

3.  Essential  facts  to  be  alleged  in  complaint. 

4.  Pleading  of  title  and  possession. 

5.  Wrongful  taking  or  detention. 

6.  Joinder  of  causes  of  action. 

7.  Amendment. 

8.  Variance. 

B.  Answer  and  defenses. 

1.  Civil  Practice  Act,  §  1093.    Answer  of  title  in  third  person. 

2.  Civil  Practice  Act,  §  1119.     Defendant   may   demand   judgment   for 

return. 

3.  Eules  of  Civil  Practice,  Bule  272.     Answer  that  property  was  dis- 

trained doing  damage. 

4.  Denials. 

5.  Part  ownership. 

6.  Title  in  third  person. 

7.  Value  of  property. 

8.  Justification   under   legal   process. 

9.  Lien   of   defendant. 

10.  Demand  of  judgment  for  return. 

11.  Amendment  of  answer. 

C.  Counterclaim. 

ARTICLE  VI. 
Proceedings  by  Plaintiff  to  Secure  Chattel  Pending  Action. 

A.  In  general. 

1.  Civil  Practice  Act,  §  1094.     Plaintiff  may  require  sheriff  to  replevy. 

2.  Civil  Practice  Act,   §   1095.     Prerequisites  to   replevy  by  sheriff  in 

action  to  recover  a  chattel. 

3.  Eules  of  Civil  Practice,  Eule  273.     Eeplevin  papers  to  be  furnished 

court  or  referee. 

B.  Affidavit. 

1.  Civil  Practice  Act,  §  1096.     AfPadavit  to  be   delivered  to  sheriff  in 
action  to  recover  a  chattel. 
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2.  Contents  of  affidavit. 

3.  Supplemental  or  amended  affidavit. 

4.  Waiver  of  defective  affidavit. 

5.  Defendant's   remedy   in   case   of   defective  affidavit. 

6.  Form  of  affidavit. 
C     Undertaking. 

1.  Civil  Practice  Act,  §  1099.     Plaintiff's  undertaking  for  replevin. 

2.  Matters  relating   to  the  plaintiff's  undertaking. 

3.  Form  of  undertaking  by  plaintiff. 
D.     Requisition. 

ARTICLE  Vn. 

Duty  and  Liability  of  Sheriff. 

A.  Execution  of  requisition. 

1.  Civil   Practice   Act,    §    1098.     Eeplevy  of   a  part   of  the  property; 

effect  on  right  of  defendant. 

2.  Civil  Practice  Act,  §  1100.     How  chattel  to  be  replevied. 

3.  Duty  of  sheriff. 

B.  Disposition  of  chattels. 

1.  Civil  Practice  Act,  §  1101.     Disposition  by  sheriff  of  replevied  chattel. 

2.  Civil  Practice  Act.    §.  1101-a.     Perishable  goods  and  animals  to  be 

sold. 

3.  Civil  Practice  Act,  §  1105.    When  and  to  whom  sheriff  must  deliver 

chattel. 

4.  Civil  Practice  Act,   §  1106.     Penalty  for  wrong  delivery  by  sheriff. 

5.  Eetention    of    property   by   sheriff. 

0.  Keturn   of   sheriff. 

1.  Civil  Practice  Act,  §  1113.    Return  by  sheriff. 

2.  Civil  Practice  Act,  §  1114.     Failure  of  sheriff  to  make  return. 

D.  Allowance  of  compensation  to  sheriff. 

E.  Liability  of  sheriff. 

ARTICLE  VHL 
Proceedings  by  Defendant. 

A.  Civil  Practice  Act,  §  1102.     Exception  to  plaintiff's  sureties. 

B.  Civil  Practice   Act,  §  1097.     When    defendant   may   require    return    of    aU 

or  part  of  chattels. 

C.  Civil  Practice  Act,  §  1103.    When  defendant  may  reclaim  chattel;  proceed- 

ings thereupon. 

D.  Civil  Practice  Act,  §  1104.    Sureties;  when  and  how  to  justify. 

E.  Requisites  to  reclaiming. 

F.  Affidavit. 

Q.    Form  of  defendant's  affidavit. 
H.    Undertaking. 

1.  Bights  of  sureties. 

J.    Form  of  undertaking  by  defendant. 
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ARTICLE  IX. 
Claim  of  Title  by  Third  Person. 

A.  Ciyil  Practice  Act,   §  1107.     Claim   of  title  by  third  person;    proceedings 

thereupon. 

B.  CivU  Practice  Act,   J  1108.     Action  against  sheriff  by  third  person  claim 

ing  chattel. 

C.  Civil    Practice   Act,    §  1109.    Indemnity   to   sheriff   by   plaintiff. 

D.  Remedy  of  claimant. 

E.  Procedure  on  claim  of  third  person. 

F.  Form  of  affidavit  of  claim  by  third  person. 

ARTICLE  X. 
Matters  of  Practice. 

A.  Jurisdiction  before  service  of  summons. 

1.  Civil  Practice  Act,  §  1092.     Jurisdiction  when  replevin  precedes  sura 

mons. 

2.  Replevin  as  a  provisional  remedy. 

B.  Affidavit  by  attorney  or  agent. 

1.  Civil    Practice   Act,    §  1110.    When   agent   or    attorney    may    make 

affidavit   for   replevin   or    return. 

2.  Insufficient  affidavit. 

C.  Civil  Practice  Act,   §  1111.     Second  and   subsequent   replevin;    proceedings 

thereupon. 

D.  When  order  of  arrest  granted. 

1.  Civil   Practice   Act,    §  826.     Right    to    arrest    depending   upon    the 

nature  of  the  action. 

2.  Civil  Practice  Act,  §  1112.     Replevin  where  order  of  arrest  has  been 

granted. 

3.  When  order  granted. 

E.  Effect  of  failure  to  replevy. 

1.  Civil  Practice  Act,  §  1116.    Action  to  recover  a  chattel  not  affected 

by  failure  to  replevy. 

2.  Waiver  of  right  to  replevy. 

F.  Abandonment  of  claim  as  to  part  of  property. 

1.  Civil  Practice  Act,  §  1117.    When  and  how  plaintiff  may  abandon  h's 

claim  as  to  part. 

2.  Action  by  vendor. 

G.  Civil  Practice  Act,  §  1131.    Abatement  and  revival  of  action. 
H.     Receiver  of  property. 

ARTICLE  XI. 
Damages  and  Form  of  Verdict. 

A.  Civil  Practice  Act,  §  1118.     Damages  for  injury  or  depreciation  of  chattel. 

B.  Civil  Practice  Act,  §  1120.    Verdict,  report  or  decision  iii  action  to  recover 

a  chattel;  what  to  state. 

C.  Civil  Practice  Act,   §   1121.     Substitute  in  certain  cases  for  finding  as  to 

value  in  action  to  recover  a  chattel. 

D.  Civil  Practice  Act,  §  1122.     Verdict,  report  or  decision  for  part  of  several 

chattels;   judgment  thereupon. 
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£.    Civil  Practice  Act,  §  1123.    Damages;  how  ascertained  on  default. 

F.  Damages   for   retention   and   depreciation. 

1.  In  general. 

2.  Interest  as  damages. 

3.  Proof  of  depreciation. 

4.  Expenses  of  plaintiff. 

5.  Depreciation  without  defendant's  fault. 

6.  Injury  to  chattel  after  judgment. 

G.  Determination  of  value. 

1.  In  general. 

2.  Fixed  as  of  time  of  trial. 

3.  Failure  to  prove  value. 

4.  Chose  in  action. 

5.  General  and  special  interests. 

6.  Recovery  of  part  of  chattels. 
H.     Form  of  verdict. 

ARTICLE  XIL 

Judgment. 

A.  Civil   Practice   Act,   §  1115.    Eeplevin  papers  to  be  made  part  of  judg- 

ment roU. 

B.  Civil   Practice  Act,   §  1124.     Final  judgment. 

C.  Judgment  in  general. 

D.  Eecovery  against  one  or  more  of  several  defendants. 

E.  Judgment  for  defendant. 

P.     General   and   special  interests. 

G.     Modification    or    correction    of    judgment. 

H.     Effect  of  judgment. 

1.  Civil  Practice  Act,  §  1125.    Lien  of  judgment  in  action  to  recover 

a  chattel. 

2.  Civil   Practice  Act,   §  1090.    Subsequent  action   to   recover   chattel 

cannot  be  maintained  after  judgment  against  the  plaintiff. 

3.  Bes  adjudicata  as  to  title. 

4.  Subsequent  action  to  recover  damages. 
I.      Enforcement  of  judgment. 

1.  Civil  Practice  Act,  §  1126.    Execution;  contents  thereof. 

2.  Civil  Practice  Act.  §  1127.    Sheriff's  power  to  take  chattel  under 

execution. 

3.  Duty  of  sheriff. 

4.  Form  of  execution  in  replevin. 

5.  Form  of  indorsement  on  execution  for  specific  property. 
J.    Satisfaction  of  judgment. 

K.    Costa. 

ARTICLE  Xm. 

Action  on  Undertaking. 

A.  Civil  Practice  Act,  §  1128.    Action  on  undertaking  maintainable  only  after 

return  of  execution. 

B.  Civil  Practice  Act,  §  1129.    Sheriff's  return  as  evidence  in  action  on  under- 

taking. 
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C.  Civil  Practice  Act,  §  1130.    Defense  in  action  on  undertaking. 

D.  Liability  of  sureties. 

E.  Necessity  of  return  of  execution. 

F.  To  whom  liable. 

G.  Amount  recoverable. 
H.  Estoppel. 

I.     Complaint. 
J.    Defenses. 

ARTICLE  I. 
INTRODUCTORY. 

A.  nature  of  remedy. 

Replevin  is  a  form  of  action  which  lies  to  recover  possession 
of  personal  chattels  which  have  been  unlawfully  taken  or  de- 
tained from  the  plaintiff.  It  is  an  action  for  the  recovery  of 
specific  personal  chattels  wrongfully  taken  and  detained,  or 
wrongfully  detained,  with  damages  which  the  wrongful  taking 
or  detention  has  occasioned,  and  may  be  brought  whenever 
one  person  claims  chattels  in  the  possession  of  another, 
whether  his  property  in  the  goods  is  absolute  or  qualified, 
provided  he  had  the  right  of  possession  at  the  time  the  suit 
was  begun.  It  is  a  mixed  action,  being  both  specific  for  the 
article  and  for  damages.^ 

The  action  for  replevin  is  based  upon  a  tortious  act  of  a 
defendant  and  is  an  action  ex. delicto. '^  It  belongs  to  the  same 
class  of  actions  as  trespass  and  trover,'  but  it  is  a  possessory 
action,*  and  hence  is  unlike  either  trespass  or  trover  in  this 
respect.  It  is  in  the  nature  of  a  proceeding  in  rem.  The  old 
action  of  replevin  and  its  modern  substitute  are  alike  in  the 
nature  of  proceedings  in  rem.^ 

B.  Historical  statement. 

Replevin  was  among  the  earliest  remedies  given  by  the 
common  law,  and  its  origin  antedates  its  written  history  by  an 
unknown  period."   In  this  State  the  remedy  has  always  existed 

1.  Clark  V.  Skinner,  20  Johns.  467;  4.  Spans  v.  Stolwein,  75  Misc.  1,  134 

Rogers  v.  Arnold,  12  Wend.  30;  Yates  N.  Y.  Supp.  603;  Burdick  v.  McVanner, 

V.  Fassett,  5  Den.  21;  Sharp  v.  Whit-  2  Den.   171. 
tenhall,  3  Hill.  576.  5.  First  Nat.  Bank  v.  Dunn,   97  N. 

8.  Bemheimer  v.  Hartmayer,  50  App.  Y.  149. 
Div.  316,  63  N.  Y.  Supp.  978.  6.  History.— See  Manning  v.  Keenan, 

3.  Marshall  v.  Davis,  1  Wend.  109;  73  N.  Y.  45,  as  to  the  history  of  rep- 

Holbrook  V.  Wight,  24  Wend.  169.  levin  in  England  and  in  this  country. 
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under  some  name.  When  the  Code  of  Procedure  was  adopted 
in  1848,  it  contained  a  chapter  on  ' '  Claim  and  delivery  of  per- 
sonal property."  This  chapter  in  effect  created  a  provisional 
remedy  for  the  delivery  of  possession  of  the  property,  and  was 
intended  as  a  substitute  for  the  former  action  of  replevin.'' 
Though  it  was  not  complete  in  its  provisions,  it  substantially 
provided  a  remedy  like  unto  the  former  action  of  replevin. 
The  remedy  under  such  Code  was  applicable  whenever  rep- 
levin was  therefore  a  proper  remedy.^  But,  prior  to  the  enact- 
ment of  the  Code  of  Civil  Procedure,  part  of  the  law  on  the 
subject  was  found  in  the  Code  of  Procedure  and  part  in  the 
Revised  Statutes.  The  Code  of  Civil  Procedure  brought  the 
law  on  the  subject  in  one  article  under  the  title  of  "Action  to 
recover  a  chattel."  The  provisions  of  such  Code  have  been 
carried  into  the  Civil  Practice  Act  with  no  substantial  change, 
and  the  name  of  the  action  is  unchanged.  The  action  remains 
substantially  a  substitute  for  an  action  of  replevin  as  it  pre- 
viously existed.^  The  statutory  provisions  are  merely  regula- 
tions of  and  restrictions  upon  the  common-law  authority  of 
the  courts.^" 

AETICLE  n. 
WHEN  ACTION  CAN  BE  MAINTAINED. 

A.  Civil  Practice  Act,  §  1089.    When  action  to  recover  a  chattel  cannot 

be  maintained. 
An  action  to  recover  a  chattel  cannot  be  maintained  in  either  of  the  follow- 
ing cases: 

1.  Where  the  chattel  waa  taken  by  virtue  of  a  warrant  against  the  plain- 
tiff for  the  collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a 
statute  of  the  state  or  of  the  United  States,  unless  the  taking  was,  or  the  deten- 
tion is,  unlawful. 

2.  Where  it  was  seized  by  virtue  of  an  execution  or  a  warrant  of  attach- 
ment against  the  property  of  the  plaintiff  or  of  any  person  from  or  through 
whom  the  plaintiff  has  derived  title  since  the  seizure  thereof,  unless  it  was 
legally  exempt  from  such  seizure  or  is  unlawfully  detained. 

Classification    of    actions. — ^Replevin  8.  Eoss  v.  Cassidy,  27  How.  Pr.  416 ; 

in  the  cepit  is  for  the  wrongful  taking  Broekway  v.   Bumap,    16   Barb.   309 ; 

of  the  goods;  replevin  in  the  detinet  is  Nichols  v.  Michael,  23  N.  Y.  264. 

for  the  wrongful  detention.    Cummings  9.  Griffin  v.  L.  I.  E.  E.  Co.,  101  N. 

V.  Vorce,  3   Hill,   282;   Pierce  v.   Van  Y.  352. 

Dyke,  6  Hill,  613.  10.  Crocker-Wheeler  Co.  v.  Genessee 

7.  Nichols  V.  Michael,  23  N.  Y.  269;  Recreation  Co.,  101  Misc.  440,  443,  167 

Newell  Universal  Mill  Co.  v.  Muxlow,  N.  Y.  Supp.  141. 
115  N.  Y.  174. 
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3.  Where  it  was  seized  by  yirtne  of  an  execution  or  a  warrant  of  attach- 
ment against  the  property  of  a  person  other  than  the  plaintiff  and  at  the  time 
of  the  commencement  of  the  action  the  plaintiff  had  not  the  right  to  reduce  it  into 
his  j)OSB868ion. 

B.  Bight  of  action,  in  general. 

It  is,  perhaps,  peculiar,  that  of  forty-three  sections  of  the 
Civil  Practice  Act  and  four  rules  of  the  Rules  of  Civil  Prac- 
tice devoted  to  details  of  the  practice  in  action  of  replevin, 
not  one  section  prescribes  the  instances  in  which  the  remedy  is 
available.  Section  1089  of  the  CivU  Practice  Act  prescribes 
certain  instances  when  the  action  cannot  be  maintained,  but  to 
ascertain  when  the  action  can  be  maintained  resort  must  be 
had  the  common  law  limitations  of  the  action. 

The  general  rule  is  that  the  action  lies  in  favor  of  one 
entitled  to  the  possession  of  chattels,  when  they  have  been 
wrongfully  taken  "  or  unlawfully  detained^^  from  him." 

C.  Seizure  for  tax,  assessment  or  fine. 

Under  subdivision  1  of  section  1089  of  the  Civil  Practice 
Act,  replevin  cannot  be  maintained  where  the  chattel  was  taken 
by  virtue  of  a  warrant  against  the  plaintiff  for  the  collection 
of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute 
of  the  state  or  of  the  United  States,  unless  the  taking  was,  or 
the  detention  is,  unlawful.  Under  the  statute,  personal  prop- 
erty, subject  to  execution,  cannot  be  replevied,  where  an  officer 
holds  it  under  a  tax  warrant  properly  issued  against  plain- 
tiff." Thus,  a  party  whose  property  is  taken  for  a  tax  thereon 
under  a  legal  warrant  for  its  collection,  cannot  maintain  an 
action  against  the  collector  for  its  recovery  by  showing  that 
it  was  illegally  imposed.^  The  fact  that  an  assessment  by  a 
school  trustee  was  for  a  larger  sum  than  was  authorized  by 

11.  Backmann-Bechtel  Brewing  Co.  318;  Gardner  .v  Campbell,  15  Johns. 
V.  Gehl,  154  App.  Div.  849,  139  N.  Y.  401;  Hopkins  v.  Hopkins,  10  Johns. 
Snpp.  807.  369. 

12.  Refusal  to  pay  for  goofds.— Where  Engagement  ring. — An  action  cannot 
goods  are  bought  by  sample,  and  on  be  maintained  against  an  infant  to  re- 
receipt  the  defendant  refuses  to  pay  cover  possession  of  an  engagement  ring, 
for  them  on  the  ground  that  they  were  after  the  engagement  has  been  broken, 
not  like  the  sample,  and  refuses  to  re-  Stromberg  v.  Robenstein,  19  Misc.  647, 
turn  the  goods,  replevin  will  lie.     Os-  44  N.  Y.  Supp.  405. 

bom  V.  Gantz,  60  N.  Y.  540.  14.  Hudler  v.  Golden,  36  N.  Y.  446. 

13.  Pangbum  v.  Partridge,  7  Johns.  15.  Niagara  Elevated  Co.  v.  Mc- 
140;  Wheeler  v.  McFarland,  10  Wend.      Namara,  3  Hun,  419. 
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law,  does  not  afford  a  ground  for  replevying  chattels  taken 
upon  failure  to  pay  the  tax;  the  trustee  having  jurisdiction, 
the  assessment  is  not  invalid  and  the  remedy  is  by  certiorari}' 
Though  a  warrant  to  collect  a  tax  may  have  been  issued 
erroneously  or  irregularly,  if,  on  its  face,  it  gives  authority  to 
collect,  replevin  cannot  be  sustained  for  the  property  taken." 
The  protection  extends  to  taxes  collected  under  a  law  of  Con- 
gress.^^ 

But,  if  a  tax  collector  illegally  seizes  the  property  of  one 
person  to  satisfy  the  tax  of  another,  the  owner  may  maintain 
replevin  in  such  case ;  in  such  a  case,  it  is  not  taken  "by  virtue 
of  a  warrant."" 

D.  Seizure  under  execution  or  attaclunent. 
Subdivisions  2  and  3  of  section  1089  of  the  Civil  Practice 
Act  limit  the  right  to  maintain  replevin  when  the  chattels  have 
been  seized  under  an  execution  or  warrant  of  attachment.  The 
owner  of  the  property  is  not  generally  entitled  to  maintain 
replevin,  unless  the  property  was  exempt.^"  It  has  been  said 
that  it  makes  no  difference  that  the  execution  under  which 
'  they  were  seized  is  satisfied.^^  But  a  reversal  of  the  judgment 
in  the  action  in  which  the  attachment  was  issued  annuls  the 
title  of  the  purchaser  on  execution  and  entitles  the  owner  to 
receive  it  back.^^ 

If  the  judgment  or  determination  on  which  the  process  was 
issued  was  void  for  want  of  jurisdiction,  or  of  authority  in 
the  tribunal  to  pronounce  it,  replevin  lies.^  An  unauthorized 
levy  by  an  officer  on  personal  property,  without  either  sale  or 

18.  Norris  v.  Jonea,  7  Mise.  198,  56  sion  of  the  delinquent  tax  payer,  see 

St.  Eep.  514,  27  N.  Y.  Supp.  209,  afE'd,  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473. 
81  Hun,  304,  27  N.  Y.  Supp.  209,  30  20.  Transfer   of  exempt  property.— 

N.  Y.  Supp.  1134.  Plaintiff  cannot  maintain  replevin  where 

17.  Troy  &  L.  R.  R.  Co.  v.  Kane,  72  he  derives  title  to  what  is  claimed  to  be 
N.  y.  614;  Savacool  v.  Boughton,  5  exempt  property  from  the  judgment 
Wend.  178.  debtor,  as  the  debtor  alone  can  claim 

18.  O'Reilly  v.  Good,  42  Barb.  531.  the  exemption  and  it  ceased  upon  the 

19.  Dubois  V.  Webster,  7  Hun,  371;  sale  to  a  third  party.  Harris  v.  Ly- 
Hallock  V.  Rumsey,  22  Hun,  89 ;  Lake  man,  19  Week.  Dig.  359. 

Shore  &  M.  S.  E.  R.  Co.  v.  Roach,  80  81.  Gardner  v,  Campbell,  15  Johns. 

N.  Y.  339;   Neal  v.  O'Brien,  7  Hun,  401. 

371;  Stockwell  v  .Veiteh,  15  Abb.  Pr.  28.  Beinmiller  v.  Skidmore,  7  Lans. 

412.     But  as   to   the  rule  whore   the  161. 

officer  finds  the  property  in  the  posses-  23.  Millia  v.  Martin,  19  Johns.  7. 

24 
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removal,  is  a  trespass,  and  replevin  lies  against  the  officer  and 
plaintiff  who  directed  it,  without  demand.^*  Where  the  war- 
rant is  not  regular  on  its  face,  replevin  will  lie.^ 

Generally,  when  property  of  a  plaintiff  is  taken  under  pro- 
cess against  a  third  person,  replevin  will  lie.^  An  owner  may 
replevy  from  one  who  has  taken  the  goods  from  the  owner's 
agent  or  servant  on  an  execution  against  such  agent  or  ser- 
vant.^ In  order  to  maintain  the  action,  however,  it  is  neces- 
sary that  the  plaintiff  at  the  time  of  the  commencement  of  the 
action  have  the  right  to  reduce  the  property  to  his  possession. 
Property  upon  which  a  levy  has  been  made  by  an  officer  when 
found  in,  and  taken  from,  the  possession  of  the  defendant  in 
the  execution  cannot  be  replevied,  except  in  a  case  where  the 
taking  was  tortious,  and  the  officer  is  liable  in  trespass.^* 

Prior  to  1894  it  was  held  that  a  vendor  of  goods  who 
rescinded  the  sale  for  fraud  of  the  vendee  could  maintain 
replevin  as  against  an  officer  levying  an  execution  or  attach- 
ment against  the  vendee.^  But  under  the  section,  since  an 
amendment  made  to  the  corresponding  section  of  the  Code  of 
Civil  Procedure  in  1894,  it  has  been  held  that  the  seller  may 
rescind  the  sale  after  the  seizure  and  before  the  commence- 
ment of  the  action  and  may  maintain  the  action,  although 
process  has  been  issued  against  the  vendee.^ 

Where  goods  are  delivered  by  the  plaintiff  for  examination 
under  an  option  to  purchase,  and  before  the  exercise  of  the 
option,  they  are  attached  as  the  property  of  the  holder,  the 
plaintiff  has  a  right  to  maintain  replevin  against  the  sheriff.'^ 

A  mortgagee  of  chattels,  entitled  to  possession  by  reason  of 

24.  Stewart  v.  Wells,  6  Barb.  79;  29.  Wise  v.  Grant,  140  N.  Y.  593; 
Allen  V.  Crary,10  Wend.  349;  Chapman  Sinnott  v.  Feioek,  165  N".  Y.  444;  Borg- 
V.  Andrews,  3  Wend.  240;  Mosten  v.  feldt  v.  Wood,  92  Hun,  360,  36  N.  Y. 
Webb,  24  Hun,  90;  Alvoord  v.  Haynes,  Supp.  612,  71  St.  Rep.  751,  affirmed  on 
13  Hun,  26 ;  Stillman  v.  Squire,  1  Den.  opinion  below,  154  N.  Y.  784 ;  National 
317.  Bank  of  Deposit  v.  Rogers,  1  App.  Div. 

25.  Wood  V.  Orser,  25  N.  Y.  348.  623,  37  N.  Y.  Supp.   365,  72   St.  Rep. 

26.  Klee  v.  Grant,  53  St.  Rep.  77,  533,  aff'd,  166  N.  Y.  380.  See  also, 
23  N.  Y.  Supp.  855 ;  Judd  v.  Fox,  9  Asher  v.  Deyoe,  77  Hun,  531,  28  N.  Y. 
Cow.    259;     Thompson    v.    Button,    14  Supp.  890. 

Johns.   84;   Deutseh  v.  Reilly,  8  Daly,  30.  Depew  v.  Beakes,    16  App.  Div. 

132.  631,  44  N.  Y.  Supp.  774. 

27.  Clarke  v.  Skinner,  20  Johns.  465.  31.  Klee  v.  Grant,  4  Misc.  88,  53  St. 

28.  First  Nat.  Bank  v.  Dunn,  97  N.  Reji.  77,  23  N.  Y.  Supp.  855. 
Y.  157. 
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failure  to  pay  installments  when  due,  can  maintain  the  action 
against  a  sheriff,  who  seizes  the  same,  by  virtue  of  an  attach- 
ment against  such  mortgagor  after  such  default.*^ 

Where  property  is  sold  under  a  contract  giving  the  vendor 
the  right  to  take  possession  at  any  time  before  the  date  fixed 
for  payment  if  he  deems  himself  insecure,  is  seized  under  an 
execution  against  the  vendee,  the  vendor  may  maintain  an 
action  to  recover  its  possession.^  A  lessee  of  a  chattel  gener- 
ally has  no  leviable  interest  therein  and  the  owner  may  main- 
tain replevin  although  an  attachment  has  been  levied  against 
the  lessee 's  interest.** 

Where  a  plaintiff  at  the  time  he  commences  an  action  neither 
has  possession  nor  the  right  to  possession  of  property,  he 
cannot  maintain  replevin,  where  the  defendant  in  an  execution 
had  an  interest  in  the  property  which  was  subject  to  levy  and 
sale  on  an  execution  against  him  and  the  property  was  in  pos- 
session of  the  sheriff.*^ 

Property  seized  by  a  marshal  of  the  city  of  New  York  under 
an  execution  cannot,  while  in  his  custody,  be  lawfully  taken  by 
another  marshal  under  a  Avrit  of  replevin  issued  in  an  action 
brought  against  one  of  the  execution  debtors  and  three  other 
persons.^^ 

In  replevin  by  a  married  woman  to  recover  chattels  taken 
on  execution  against  her  husband,  evidence  that  she  bought 
the  property  is  not  conclusive  of  her  ownership,  and  if  there 
was  sufficient  evidence  to  require  the  verdict  of  the  jury  as  to 
whether  her  husband  was  not  the  true  owner,  a  new  trial  of 
the  merits  may  properly  be  denied.*'' 

E.  Necessity  of  demand. 

1.  Wrongfful  taking. 

When  the  action  is  based  on  a  wrongful  taking  of  chattels, 
it  is  not  a  necessary  prerequisite  of  the  action  that  the  plain- 
tiff should  have  demanded  the  chattels  of  the  defendant.**    If 

33.  Willis  V.  O'Brien,  45  Super.  Ct.  35.  Savall  v.  Wauful,  21  Civ.  Pro.  B. 

536.  18,  16  N.  Y.   Supp.  219. 

33.  Burchell  v.  Green,  6  Misc.  236,  36.  Pracht  v.  Gunn,  69  App.  Div. 
27  N.  Y.  Supp.  82,  afl'd,  SO  Hun,  602,  396,  74  N.  Y.  Supp.  991. 

29  N.  Y.  Supp.  1141 ;  Payne  v.  Batter-  37.  Pollock    v.    Brennan,  .  39    Super, 

man,  22  Week.  Dig.   109.  477. 

34.  Eeinmiller  v.  Skidmore,  7  Lans.  38.  Cole  v.  Carl,  82  Hun,  360,  31  N. 
161.  Y.     Supp.     565,     64     St.     Eep.     155; 
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the  goods  were  stolen,  a  demand  is  unnecessary  although  they 
are  in  the  hands  of  an  innocent  party .^  And,  if  the  defendant 
fraudulently  obtains  possession  of  the  goods,  no  demand  is 
necessary.^"  Where  property  is  taken  after  notice  that  it 
belongs  to  the  plaintiff,  a  demand  is  not  necessary.*^  Where 
an  officer  seizes  property  of  one  who  is  a  stranger  to  his 
process,  no  demand  is  necessary.^  A  sale  on  execution  of 
goods  seized  under  an  attachment  and  assigned  by  the  owner 
subject  to  the  attachment,  is  a  conversion  without  demand.*^ 

Where  goods  are  wrongfully  taken  from  the  possession  of 
the  true  owner,  and  thereafter  stored  by  the  taker  with  a  ware- 
houseman, who  accepts  them  innocently,  a  demand  is  not  a 
condition  precedent  to  the  maintenance  of  replevin  by  the  true 
owner.^* 

Where  defendant  admits  that  he  sold  the  chattels,  attempt 
ing  to  justify  his  act,  it  is  not  necessary  for  the  plaintiff  to 
prove  a  demand  before  bringing  suit.^^    But  a  conversation 


Schwabeland  v.  Holohan,  10  Misc.  176, 
63  St.  Rep.  518,  30  N.  Y.  Supp.  910; 
Stillman  v.  Squires,  1  Den.  327;  Adam 
V.  Loomis,  8  N.  Y.  Supp.  17;  McCoon 
V.  Geits,  5  Week.  Dig.  486;  Moses  v. 
Walker,  3  Hilt.  536;  N.  Y.  Car  Oil 
Co.  V.  Eichmond,  10  Abb.  185;  Pierco 
V.  Van  Dyke,  6  Hill,  613;  Foshay  v. 
Ferguson,  5  Hill,  154;  Sluyter  v.  Wil- 
liams, 37  How.  Pr.  109;  Cummings  v. 
Vorce,  3  Hill,  283;  Farrington  v. 
Payne,  15  Johns.  433;  Boss  v.  Cassidy, 
27  How.  Pr.  416;  Stillman  v.  Squire,  1 
Den.  337;  Talcott  v.  Holding,  46  How. 
Pr.  419;  White  v.  Brown,  5  Lans.  78; 
Both  V.  Palmer,  37  Barb.  652;  Connali 
V.  Hale,  23  Wend.  463. 

General  assignee. — It  was  held  in 
Wolff  V.  Zeller,  27  Misc.  646,  58  N.  Y. 
Supp.  608,  that  where  a  general  assignee 
becomes  possessed  of  chattels  alleged  to 
have  been  obtained  by  his  assignor 
through  fraud,  possession  by  the  aa- 
signee  is  lawful,  and  a  demand  and  re- 
fusal must  be  shown  in  order  to  sup- 
port an  action  of  replevin.  This  de- 
cision was  reversed,  31  Misc.  255,  64 
N.  Y.  Supp.  129,  wherein  it  was  held 
that,  where  parties  to  the  sale  of  chat- 


tels procured  by  a  fraud,  rescind  be- 
fore the  vendee  makes  a  general  assign- 
ment, the  title  reverts  to  the  vendor 
provided  no  rights  of  the  creditors  of 
the  vendee  are  concerned,  the  posses- 
sion of  the  vendee  is  that  of  the  ven- 
dor, and  the  latter  may  recover  the 
chattels  of  the  general  assignee  without 
demand  made  of  him.  This  holding  is 
based  upon  the  ground  that  if  the  ro- 
scision  occurred  before  the  general  as- 
signment, demand  was  unnecessary,  as 
the  assignee  became  entitled  to  the  pos- 
session of  such  property  only  as  the  as- 
signor had  title  to  it  at  the  time  of 
the  assignment. 

39.  Kelsey  v.  Griswold,  6  Barb.  36; 
Paul  V.  Bobinson,  2  N.  Y.  295. 

40.  Foshay  v.  Ferguson,  5  Hill,  158. 

41.  Ford  Garage  Co.  v.  Brown,  193 
App.  Div.  467;  Hallett  v.  Carter,  19 
Hun,  629. 

42.  Alvord  v.  Haynes,  13  Hun,  26; 
Marsten  v.  Webb,  24  Hun,   90. 

43.  Hicks  V.  Cleveland,  48  N.  Y.  84. 

44.  Milligan  v.  Brooklyn  Warehouse, 
34  Misc.  55,  68  N.  Y.  Supp.  744. 

45.  Torres  v.  Bogers,  28  Misc.  176, 
58  N.  Y.  Supp.  1104. 
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between  attorneys  at  a  time  when  a  demand  could  lawfully  be 
made,  but  in  continuance  of  negotiations  based  upon  a  pre- 
vious demand,  may  not  be  sufficient  to  constitute  a  refusal 
which  would  dispense  with  the  necessity  of  a  demand  for  the 
property  before  bringing  replevin.* 

2.  Wrongfnl  detention. 

Where  the  defendant  rightfully  came  into  possession  of  the 
chattels  in  question,  but  the  action  is  based  on  a  wrongful 
detention,  a  demand  before  the  commencement  of  the  suit  is 
a  necessary  part  of  the  plaintiff's  cause  of  action.*'' 

Mere  non-delivery  does  not  constitute  a  conversion,  but  a 
denial  of  right  or  title  on  demand  does.*^  The  refusal  to 
deliver  is  not  the  act  for  which  replevin  lies,  but  is  the  evi- 
dence of  conversion.** 

There  must  be  a  demand  and  refusal  before  a  purchaser  at 
a  sheriff's  sale  in  good  faith,  under  an  execution,  of  goods  in 
the  possession  of  the  judgment  debtor,  is  liable  to  an  action 
by  the  true  owner.^" 

Where  an  agreement  is  made  to  receive  milk  in  cans  and 
return  the  cans,  a  failure  to  so  return  does  not  show  conver- 
sion unless  a  demand  is  proved.^^ 

Where  goods  have  been  sold  through  the  fraudulent  repre- 
sentation of  the  buyer  as  to  his  solvency,  the  seller  cannot 
maintain  an  action  to  recover  them  against  the  innocent 
assignee  of  creditors  of  the  buyer  without  proving  a  demand 
on  the  assignee  of  the  goods,  and  his  refusal  to  comply,  and 

46.  Delehtiiity  v.  Hake,  20  App.  Div.  such  demand  is  alleged  in  the  complaint 
430,  46  N.  Y.  Supp.  929.  and  is  not  denied  in  the  answer.    Seag- 

47.  Sehofield  v.  Whitlegge,  49  N.  Y.  lione  v.  Brooks,  159  App.  Div.  573,  144 
259 ;  Hall  v.  Bassler,  96  App.  Div.  96,  N.  Y.  Supp.  542. 

88  N.  Y.  Supp.  1039 ;  Forges  v.  Cohan,  48.  Nelson  v.   Neil,   12  Week.   Dig. 

23    Misc.  703,    52    N.    Y.    Supp.    71;  154. 

White    V.    Dodds,    28    How.    Pr.    197;  49.  Eawley  v.  Brown,  18  Hun,  456; 

Tallman  v.  Turck,  26  Barb.  167;  Fuller  Lockwood  v.  Bull,  1  Cow.  322;  Jessop 

V.  Lewis,  13  How.  Pr.  219 ;  Boughton  v.  Miller,  1  Keyes,  321 ;  Hill  v.  Covell, 

V.    Bruce,    20   Werid.  ,^334;    Brown    v.  1  N.  Y.  523;  BristoU  v.  Burt,  7  Johns. 

Cook,  9  Johns.  361.  254 ;  Purves  v.  Moltz,  5  Bob.  653. 

Demand  not  denied. — The  complaint  50.  Eawley  v.  Brown,,  18  Hun,  456; 

in  an  action  of  replevin  should  not  be  Gillett  v.  Eoberts,  57  N.  Y.  28. 

dismissed  upon  the  ground  that  there  51.  Eyerson    v.    Kauffield,    13    Hnn, 

is  no  proof  of  a  demand  by  the  plain-  389. 
tifE  for  the  return  of  the  chattel,  where 
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its  necessity  is  not  dispensed  with  by  the  claim  in  defendant's 
answer  that  he  owns  the  goods  or  because  he  retook  them  from 
the  sheriff.^^  In  an  action  brought  against  an  assignee  to  re- 
cover goods  fraudulently  obtained  by  his  assignor,  a  demand 
and  refusal  must  be  alleged  and  proved.^ 

When  defendant  is  in  lawful  possession  of  the  chattel  under 
conditional  contract  of  sale,  a  demand  for  the  property  is  a 
prerequisite  to  maintaining  replevin,  and  a  demand  for  the 
money  alone  is  not  sufficient.^^ 

Where  a  decedent  held  property  as  a  bailee,  his  possession 
devolved  upon  his  executor,  who  held  it  lawfully  in  the  same 
capacity.  It  became  unlawful  only  upon  demand  and  refusal 
to  deliver  the  property.^ 

A  stipulation  that  there  has  been  a  demand  and  refusal,  and 
that  defendants  claim  to  hold  the  property,  renders  it  unneces- 
sary to  give  evidence  of  demand  and  refusal  upon  the  trial.^' 

3.  Sufficiency  of  demand  and  refusal. 

If  a  demand  is  necessary,  it  must  be  made  before  the  suit 
is  brought,  and  must  be  made  of  one  who  had  custody  of  the 
goods  and  who  is  able  to  deliver  them.^^  A  demand  need  not 
be  in  any  particular  form.  It  is  sufficient  if  the  owner  assert 
his  title  and  his  desire  to  reclaim  his  property.^  It  is  sufficient 
if  it  is  made  by  the  sheriff  before  the  service  of  papers.^' 

Eefusal  to  deliver  is  not  evidence  of  conversion,  if,  on 
request,  the  authority  to  make  the  demand  is  not  produced.®" 
But  proof  of  demand  by  attorney  is  sufficient  where  no  ques- 

52.  Goodwin  v.  Goldsmith,  49  Super.  Cummings  v.  Vorce,  3  Hill,  282;  Bough- 
Ct.  101.  ton  V.   Bruce,  20  Wend.   234. 

53.  Cnwiskeny  v.  Lewis,  15  St.  Eep.  Sherifi.— Where  a  sale  is  rescinded 
364.  on  the  ground  of  fraud  and  the  sheriff 

54.  Moran  v.  Abbott,  26  App.  Div.  is  in  possession  of  the  goods  without 
570,  50  N.  Y.  Supp.  337;  Heinrich  v.  notice  to  the  vendor  as  to  how  he  be- 
Van  Wrickler,  80  App.  Div.  250,  SO  came  so,  a  demand  upon  him  is  suf- 
N.  Y.  Supp.  326.  ficient    for    the    purposes    of    replevin. 

56.  Moran  v.   Morrill,   78   App.   Div.  Schwabeland  v.  Buchler,  8  Misc.  86,  58 

440,  80  N.  Y.  Supp.  120.  St.  Bep.  831,  28  N.  Y.  Supp.  523. 

56.  Mechanics  &  Traders'  Bank  v.  58.  Tuttle  v.  Hazard,  86  N.  Y.  628; 
Farmers  &  Mechanics'  Nat.  Bank,   60  Wheeler  v.  Allen   51  N".  Y.  37. 

N.  Y,  40,  modifying,  2  T.  &  C.  395.  59.  Woodcock   v.   Roberts,   66   Barb. 

57.  Andrews   v.   Shattuck,    32   Barb.      498. 

397 ;  Whitney  v.  Slauson,  30  Barb.  276 ;  60.  Nelson  v.  Neil,  7  Week.  Dig.  362. 
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tion  as  to  his  authority  is  made  and  the  defendant  refuses  to 
deliver  on  ground  of  ownership.®^ 

A  sufficient  demand  to  support  replevin  on  a  chattel  held  by 
defendant  under  a  contract  of  conditional  sale,  is  not  shown 
by  proof  of  a  demand  on  persons  not  having  the  custody  or 
control  of  the  property.®^  The  refusal  of  a  servant  to  deliver 
goods  of  his  master  on  demand  by  a  stranger,  is  not  sufficient 
evidence  to  maintain  replevin  "wihere  demand  and  refusal  are 
necessary,  unless  the  servant  acted  under  the  direction  of  the 
master  in  refusing  to  deliver.®*  But,  proof  that  the  plaintiff 
in  whose  possession  the  property  is  found  asserts  title  in  a 
third  person,  and  maintains  possession  under  it,  refusing  to 
deliver  it  to  any  one  except  upon  the  latter 's  order,  is  suffi- 
cient to  justify  a  finding  of  a  refusal.®^ 

If,  on  demand,  the  defendant  offers  to  unconditionally  re- 
turn the  property,  the  object  of  the  suit  is  already  attained 
and  repleivn  will  not  lie.^  If  the  property  is  delivered  to  the 
plaintiff  before  the  service  of  the  summons,  a  suit  will  not  lie.®" 

Where  it  was  shown  that  plaintiff's  assignor  and  another 
had  before  the  replevin  suit,  obtained  an  injunction  against 
defendant  disposing  of  the  property  in  question  which  was  in 
force  when  plaintiff  made  his  demand,  it  was  held  there  was 
no  unlawful  detention  and  the  original  taking  having  been 
lawful  replevin  would  not  lie.®^ 

F.  Necessity  of  tender. 

Where  one  claims  to  recover  the  possession  of  property  on 
the  ground  that  it  was  only  leased,  and  defendant  claims  as 
purchaser,  plaintiff  must  not  only  tender,  but  must  keep  his 

61.  Brooks  v.  Conner,  10  Daly,  183.  night,  and  although  the  right  was  not 

62.  Heinrich  v.  Van  Wrlnekler,  80  refused,  they  were  not  delivered  until 
App.  Div.  250,  80  Supp.  226.  Monday  morning,  it  was  held  that  the 

63.  Goodwin  v.  Wertheimer,  99  N.  Y.  direction  of  a  verdict  for  plaintiff  was 
149.  error,    and    whether    the    demand    was 

64.  Tuttle  V.  Hazard,  13  Week.  Dig  reasonable  should  have  been  left  to  the 
222,  86  N.  Y.  628.  jury.     Kane  v.  Eeid,  33  Misc.  802,  68 

65.  Savage  v.  Perkins,  11  How.  Pr.  N.  Y.  Supp.  623. 

17.  66.  Dows  V.  Green,  3  How.  Pr.  377; 

Reasonableness    of    demand. — Where  Nosser  v.   Oorwin,  36  How.   Pr.   540; 

plaintiff  conveyed  a  house  to  defendant  Christie  v.  Corbett,  34  How.  Pr.  19. 
without  any  arrangement  as  to  gas  fix-  67.  Sherman  v.  Jenkins,  70  Hun,  593, 

tures,  and  demanded  them  on -Saturday  53  St.  Rep.  780,  34  N.  Y.  Supp.  186. 


3008  EBPLEVIN. 

tender  good  by  a  deposit  of  the  money,  or  an  offer  at  the  time 
to  pay  into  court.^ 

In  an  action  to  recover  goods  by  one  holding  the  title  as 
security  for  advances  against  one  who  has  acquired  the  in- 
terest of  the  debtor,  it  is  not  necessary  to  tender  the  amount 
which  has  been  paid  on  the  debt."^  A  tender  of  money  or  prop- 
erty received  upon  a  fraudulent  sale  is  not  a  condition  prece- 
dent to  an  action  to  recover  possession  of  the  goods  sold, 
where  such  goods  have  passed  into  possession  of  a  third 
person  other  than  a  bona  fide  purchaser  for  value.™  If  a 
bailee  refuses  to  deliver  goods  to  a  bailor  because  he  intends 
to  litigate  the  title,  a  tender  of  fees  for  storage  is  not  neces- 
sary.''^ 

A  wrongdoer  can  only  claim  to  be  made  good,  and  a  tender 
of  any  sum  due  him,  by  reason  of  payment  on  account  when 
goods  obtained  by  him  by  fraud  have  been  replevied,  is  suffi- 
cient on  the  trial.^  And  in  case  of  such  fraudulent  act  the 
defendant,  or  his  general  assignee  cannot  claim,  as  a  matter  of 
right,  to  be  refunded  any  moneys  advanced  or  paid  by  them 
on  account  of  the  goods.''* 

G.  Election  of  remedies. 

When  the  owner  of  personal  property  has  been  deprived  of 
it  by  the  wrongful  acts  of  a  stranger  amounting  to  conversion, 
two  courses  are  open  to  him — ^he  may  sue  in  conversion  to  re- 
cover the  value  of  the  property,  or  in  replevin  to  recover  the 
property  itself  and  damages  for  its  withholding,  but  he  cannot 
simultaneously  pursue  both  remedies.''*  The  remedy  by  way 
of  replevin  is  inconsistent  with  an  action  for  conversion  or 
with  an  affirmance  of  a  contract  for  purchase  of  goods  obtained 
by  fraud.''^  Where  goods  have  been  procured  from  the  owner 
by  fraud,  the  owner  cannot  maintain  the  action  of  replevin 

68.  Doage  V.  Ferry,  19  Hnn,  277.  Ladd  v.  Moore,  3  Sandf.  589;  Kinney 

69.  First  National  Bank  of  Toledo      v.  Keenan,  49  N.  Y.  172. 

V.  Shaw,  61  N.  Y.  283,  69  N.  Y.  624.  74.  Baumann   v.    Jefferson,    4   Misc. 

70.  Dalle   v.   Eeinhart,   27   St.   Eep.      147,  23  N.  Y.  Supp.  685. 

944,  7  N.  Y.  Supp.  731.  75.  Seymour  v.  Van  Curen,  18  How. 

71.  L.  I.  Brewery  Co.  v.  Fitzpatrick,  94;  Dows  v.  Green,  32  Barb.  490,  afE'd, 
18  Hnn,  389.  24  N.  Y.  638 ;   Morris  v.  Eexf ord,  18 

72.  Schoonmaker  v.  Kelly,   42  Hnn,  N.  Y.  552 ;  Bank  of  Beloit  v.  Beale,  34 
299.  N.  Y.  473. 

73.  Pearse  v.  Pettes,  47  Barb.  276; 
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and  afterwards  sue  for  their  value  in  case  he  has  secured 
some  benefit  from  his  first  action,  but  it  is  otherwise  if  the 
first  action  has  been  discontinued  before  defendants  sustained 
any  injury  from  its  prosecution.™ 

Where  the  plaintiff,  pending  an  action  to  replevin  a  savings 
bank  book  given  to  secure  payment  of  the  purchase  money  of 
real  estate,  recovers  judgment  in  an  action  to  rescind  the  con- 
tract for  the  purchase  and  for  the  entire  amount  of  purchase 
money  paid,  including  that  represented  by  the  book,  she  cannot 
recover  in  the  action  of  replevin  the  whole  sum  in  bank." 

When  plaintiffs  sue  in  replevin  it  is  no  defense  that  in 
another  action  brought  by  defendant  against  plaintiff,  the 
latter  set  out  a  claim  for  damages  sustained  by  reason  of  the 
defendant's  refusal  to  sell  and  deliver  the  goods  which  are 
now  sought  to  be  replevied,  and  have  thus  elected  to  base 
their  claim  upon  contract.™ 

ARTiciE  rn. 

PROPERTY  SUBJECT  TO  REPLEVIN. 

A.  In  generaL 
So  long  as  chattels  can  be  identified  with  reasonable  cer- 
tainty and  are  capable  of  delivery,  they  may  form  the  basis 
of  an  action  of  replevin.™    It  lies  for  chattels  of  all  kinds,*" 

76.  Wile  V.  Brownstein,  35  Hun,  68;  N.  T.  334;  DuBois  v.  Kelly,  10  Barb. 
The    Equitable    Co-operative    Foundry      96. 

Company  v.  Hersee,  33  Hun,  168 ;  s.  e.,  Dead  body.— ^While  there  is  no  right 

103  N.  Y.  25 ;  Bach  v.  Tuch,  47  Hun,  of  property  in  a  dead  body,  it  is  recog- 

536;   Johnson  v.  Frew,  33   Hun,  193;  nized  that  there  exists  a  personal  right 

Hays  V.  Midas,  104  N.  Y.  602.  in  husband,  wife  or  next  of  kin,  to  have 

77.  Keller  v.  Feldman,  81  Hun,  593,  -  the  custody  of  the  remains  of  a  de- 
31  N.  Y.  Supp.  41.  ceased  relative  for  purposes  of  burial, 

78.  Porter  v.  Fuld  &  Hatch  Knitting  and  an  action  at  law  will  lie  for  per- 
Co.,  114  App.  Div.  29'3,  99  N.  Y.  Supp.  sonal  injury,  where  before  burial  that 
315.  right  has  been  invaded  by  mutilation  of 

79.  Boot  V.  Woodruff,  6  Hill,  418;  the  corpse.  Foley  v.  Phelps,  1  App. 
Brown  v.  Sax,  7  Cow.  95;  Gordon  v.  Div.  555,  37  N.  Y.  Supp.  471;  but  in 
Hostetter,  37  N.  Y.  99;  Dewitt  v.  Buchanan  v.  Buchanan,  28  Misc.  261, 
Morris,  13  Wend.  495 ;  Bissell  v.  Drake,  59  Supp.  810,  it  was  held  that  a  widow 
19  Johns.  €6.  could  not  maintain  an  action  for  rep- 

80.  Brockway  v.  Bumap,  16  Barb,  levin  against  one  who  caused  her  hus- 
309;  Hudler  v.  Golden,  36  N.  Y.  446;  band's  body  to  be  interred,  in  order  to 
O'Eeilly  v.  Good,  42  Barb.  521;  Om-  recover  possession  thereof.  It  seems 
bony  V.  Jones,  21  Barb.  520,  aff'd,  19  that  it  is  only  where  an  arrested  right. 
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but  does  not  lie  for  real  estate,*^  or  for  articles  permanently 
attached  to  real  estate.*^  And  gambling  apparatus  and  lewd 
pictures  seized  and  held  as  evidence  and  to  be  destroyed  under 
the  law,  cannot  be  replevied.^ 

B.  Chattels  in  custody  of  law. 

As  a  rule,  goods  in  the  custody  of  the  law  cannot  be  rep- 
levied.** Property  rebonded  by  defendant  is  in  the  custody 
of  the  law,  and  is  not  subject  to  replevin  at  the  suit  of  third 
persons.^  Where  goods  are  in  the  possession  of  a  sheriff 
under  a  writ  of  replevin,  an  action  to  replevy  them  from  him 
cannot  be  maintained.*^  Goods  in  the  possession  of  the  prop- 
erty clerk  in  the  police  department  in  New  York  city  are  in  the 
custody  of  the  law,  and  cannot  be  replevied  until  a  conviction 
of  prisoner  or  order  of  the  court.*^ 

Where  a  constable  who  has  levied  on  goods,  left  them  in 
possession  of  a  clerk  of  the  judgment  debtor  "to  be  held  as 
safe  keeping  in  storage,"  and  they  were  afterwards  taken  in 
replevin  against  the  judgment  creditor  and  his  clerk;  it  was 
held  the  possession  of  the  latter  was  that  of  bailee  merely,  and 
not  servant  of  the  constable,  and  the  fact  that  he  was  named 
in  the  warrant  was  a  justification  to  the  sheriff  no  matter 
whom  the  property  belonged  to  in  the  absence  of  a  claim  by 
the  constable  made  pursuant  to  sections  1107  and  1108.** 

Where  replevin  was  brought  against  an  assignee  for  cred- 
itors and  the  United  States  marshal,  in  whose  possession  the 
property  was,  and  the  same  day  that  the  replevin  suit  was 
brought,  United  States  Circuit  Court  issued  an  order  to  deliver 
the  property  to  tftie  assignee,  it  was  held  that  at  the  time  the 
writ  in  replevin  was  executed  after  such  order,  the  marshal 
held  the  property  for  the  specific  purpose  of  delivering  to  the 
assignee  and  that  a  levy  under  the  writ  was  valid.*' 

founded  upon  the  duty  of  burial,  has  206,  55  N.  T.  Supp.  1006. 

been  violated  before  burial  that  a  per-  86.  McCarthy'  v.  Ockerman,  92  Hun, 

son  aggrieved  can  maintain  a  legal  ac-  19,  37  N.  Y.  Supp.  914,  73  St.  Eep.  42, 

tion  in  the  premises.  aff'd,  154  N.  Y.  565. 

81.  Smith  V.  Benson,  1  Hill,  176.  87.  Simpson  v.   St.   John,  93   N.   Y. 

82.  Fryatt   v.    The    Sullivan   Co.,    5  363. 

Hill,  117.  88.  Hastings  v.  Nagel,  83  Hun,  205, 

83.  Willis   V.   Warren,    17    How.   Pr.  64  St.  Eep.  152,  31  N.  Y.  Supp.  598. 
100.  89.  Lazarus  v.  McCarthy,  66  St.  Rep. 

84.  Hall  V.  Tuttle,  2  Wend.  475.  395,  32  N.  Y.  Supp.  833. 

85.  Semel  v.  Dunn,  28  Civ.  Pro.  R. 
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C.  Property  procured  by  fraud. 

Replevin  will  lie  by  a  vendor  against  a  vendee  who  has  pur- 
chased goods  conditionally  and  failed  to  fulfill  the  conditions 
of  sale,  or  where  a  vendee  obtained  possession  of  goods  with 
intent  to  defraud.'"  If  a  purchase  of  goods  is  induced  by 
fraud,  the  vendor  can  rescind  the  sale  and  recover  possession 
of  the  goods  in  an  action  of  replevin.*^    This  right  exists  as 


90.  Eussell  V.  Minor,  22  Wend.  659; 
Leven  v.  Smith,  1  Den.  571;  Smith  v. 
Lynes,  5  N.  Y.  41 ;  Hall  v.  Naylor,  18 
N.  Y.  588 ;  Nichols  v.  Michael,  23  N.  Y. 
264;  Morris  v.  Eexford,  18  N.  Y.  552; 
Wilson  V.  Nason,  4  Bosw.  155;  Hunter 
V.  H.  E.,  etc.,  Co.,  20  Barb.  493. 

91.  Gary  v.  Hotaling,  1  Hill,  311; 
Van  Cleef  v.  Fleet,  15  Johns.  149; 
Lloyd  V.  Brewster,  4  Paige,  537;  Acker 
V.  Campbell,  23  Wend.  372 ;  Malcolm  v. 
Loveridge,  13  Barb.  372;  Andrews  v. 
Diettrich,  14  Wend.  32 ;  Delin  v.  Stohl, 

2  Civ.  Pro.  E.  222;  Eeyser  v.  Har- 
beck,  3  Duer,  373;  Allison  v.  Matthieu, 

3  Johns.  235 ;  Ash  v.  Putnam,  1  Hill, 
302';  McKnight  v.  Morgan,  2  Barb. 
171;  Nichols  v.  Pinner,  18  N.  Y.  395; 
Lewis  V.  Flack,  10  N.  Y.  Supp.  535. 

Intent. — Where  the  goods  are  re- 
plevied on  the  ground  of  fraud  in  their 
purchase,  it  is  a  question  of  intent  at 
the  time  of  the  purchase  on  the  part 
of^the  defendant  and  also  at  the  time 
of  the  reception  of  the  goods.  Whitten 
V.  Fitzwater,  33  St.  Eep.  953,  11  N.  Y. 
Supp.  297.  In  an  action  to  replevy 
goods  from  the  assignee  on  the  ground 
of  fraud,  it  was  not  error  to  permit 
the  assignor  or  purchaser  of  the  goods 
to  testify  that  he  did  not  purchase 
them  with  the  intent  to  cheat  the 
plaintiffs  or  with  intent  not  to  pay  for 
them.  Morris  v.  Wells,  26  St.  Eep.  9, 
7  N.  Y.  Supp.  61. 

Reliance  on  representations.— In  an 
action  to  replevy  goods  on  the  ground 
tbe  sale  was  induced  by  fraud  the 
referee  refused  to  find  plaintiff  relied 
on  the  false  representations  made  by 


defendant,  although  there  was  evi- 
dence of  that  fact,  there  was  no  proof 
or  finding  that  the  representations 
were  known  to  be  false  by  the  party 
making  them  or  that  they  were  made 
with  intent  to  defraud,  held,  that  the 
error  in  refusing  to  find  as  requested 
was  not  prejudicial  to  plaintiff.  Mor- 
ris V.  Wells,  26  St.  Eep.  9,  7  N.  Y. 
Supp.  61.  The  basis  of  the  cause  of 
action  in  replevin  against  the  buyers' 
assignee,  was  rescission  of  the  sale  as 
having  been  induced  by  misrepresenta- 
tion by  the  buyer  as  to  his  stock  of 
goods;  hold,  that  an  inspection  of  the 
stock  by  the  seller  after  the  assign- 
ment' afforded  no  ground  for  refusing 
to  charge  that  there  was  no  evidence 
that  the  seller  did  not  rely  upon  the 
representation.  Schoeneman  v.  Cham- 
berlain, 37  App.  Div.  628,  55  N.  "Y. 
Supp.  845,  29  Civ.  Pro.  E.  137. 

Subsequent  false  statements. — Al- 
leged false  statements  made  by  a  ven- 
dee of  goods  to  the  vendor  long  after 
their  sale  are  not  competent  evidence 
in  replevin  brought  by  the  vendor  to 
recover  possession  of  such  goods, 
which  had  been  levied  upon  by  the 
sheriff  under  a  judgment  against  the 
vendee  before  the  vendor  had  dis- 
aflSrmed  the  sale  and  sought  to  re- 
cover the  goods.  Sonuner  v.  Adler.  36 
App.  Div.  107,  55  N.  Y.  Supp.  483. 

Evidence  of  similai  representatiotas. 
— In  replevin  to  recover  goods  on  the 
ground  that  the  sale  thereof  was  in- 
duced by  fraudulent  representations, 
evidence  of  similar  representations 
made  to  a  commercial  agency  on  the 
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long  as  the  goods  are  in  the  possession  of  the  fraudulent 
vendee,  but,  if  he  sells  them  to  a  bona  fide  purchaser  before 
the  sale  is  rescinded,  such  purchaser  acquires  a  title  superior 
to  the  vendor,  and  replevin  cannot  be  mainained.^^  But  a 
general  assignee  is  not  a  bona  fide  purchaser,^^  nor  is  one  who 
takes  the  goods  in  payment  or  as  security  for  a  pre-existing 
debt.^^  And  one  having  knowledge  of  the  fraud  cannot  be  a 
purchaser  in  good  faith."^  Such  knowledge  need  not  be  shown 
by  direct  proof,  but  may  be  inferred  from  the  surrounding 
circumstances.'"  In  a  suit  by  such  vendor  to  recover  the  goods 
from  one  claiming  title  under  the  fraudulent  vendee,  the 
burden  is  upon  the  latter  of  showing  that  he  is  a  purchaser 
in  good  faith  and  for  value." 

If  an  insolvent  purchases  goods,  concealing  his  insolvency 
and  intending  not  to  pay  for  them,  the  property  does  not  pass 
and  the  vendor  may  reclaim  them.'^  In  the  absence  of  explana- 
tion, the  fact  that  goods  were  sold  on  credit  on  the  representa- 
tion, among  others,  that  the  vendee  owed  no  one  but  the  ven- 
dor, and  that  three  days  later  he  confessed  judgment  to  two 
persons  not  disclosed  to  the  vendor,  entitles  the  latter  to  re- 
scind the  sale  and  maintain  an  action  to  recover  possession  of 

faith   of   whicli  others   sold   goods   to  sign,  a  dealer  with  her  may  properly 

defendants,  is  admissible  on  the  ques-  be  asked  whether  she  or  her  husband 

tion  of  intent.     Bloss  v.   Sickels,   143  ever  informed  him  of  the  change  in  the 

N.  Y.  647.     On  direct  examination  of  business,  as  bearing  on  the  question  of 

defendant,  an  action  by  the  seller  to  good    faith    in    the    sale.      Langer    v. 

recover  goods  procured  from  them  by  Gross,  31   Misc.   266,  64  N.   Y.   Supp; 

false  representations  of  defendant,  the  30. 

question  whether  defendant  was  asked  93.  Barrett  v.  Warner,  3  Hill,  350. 

to    purchase    goods    from   othe^    mer-  94.  Stevens    v.    Brennan,    79    N.   Y. 

chants  after  his  purchase  from  r-lain-  254;    Coddington    v.    Bay,    20    Johns, 

tiff  is  properly  excluded  as  having  no  637;   Durell   v.   Haley,   1   Paige.   492; 

bearing  on  the  intent  with  which  de-  Adams  v.  Smith.  5  Cow.  280. 

fendant  purchased  the  goods  in  ques-  95.  Gowing  v.  Warner,  30  Misc.  593. 

tion.     Hahlo  v.  Grant,  10  N.  Y.  Supp.  62  N.  Y.  Supp.  793;  Grossman  v.  Wal- 

188.  ters,  11  N.  Y.  Supp.  471. 

92.  Stevens    v.    Brennan,    79    N.    Y.  96.  Gowing  v.  Warner,  30  Misc.  593, 

254.  62  N.  Y.  Supp.  793. 

Evidence  as  to   good   faith. — ^In   an  97.  Boot  v.  French,  13  Wend.   570; 

action  to  recover  property  claimed  to  Weaver  v.  Barden,  49  N.  Y.  286;  Levy 

have  been  sold  by  plaintiff  to  her  hus-  v.   Yazbeck,   22  Misc.    136,   49   N.   Y. 

band,  where  plaintiff  testiiied  that  she  Supp.  283. 

immediately    took    possession    of    the  98.  Thomas  v.  Snyder.  77  Hun,  36S, 

store  and  substituted  her  name  on  the  28  N.  Y.  Supp.  877. 
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the  goods.'^  But,  where  an  action  to  recover  a  chattel  is  based 
upon  defendant's  fraudulent  representations  as  to  his 
solvency,  actual  fraud  must  be  shown,  and  this  makes  it  neces- 
sary for  the  plaintiff  to  prove  the  actual  intent  to  deceive.^ 

The  fact  that  the  purchaser  of  goods  on  credit  knew  that  he 
was  insolvent  does  not  entitle  the  seller  to  rescind  and  replevy 
the  goods,  unless  the  insolvency  was  of  such  a  hopeless  char- 
acter that  the  purchaser  must  have  known  he  would  not  be 
able  to  pay  for  the  goods  when  the  credit  expired.^ 

Where  goods  are  sold  for  cash  and  the  vendee  after  obtain- 
ing possession  refuses  to  pay  for  a  portion  of  them,  the  vendor 
may  maintain  replevin  for  such  portion.' 

When  an  infant  pleads  minority  to  escape  payment  of  the 
purchase  price  for  goods,  the  seller  may  rescind  the  sale  and 
replevin  the  goods.* 

D.  Goods  consigned  for  sale. 

Where  the  consignee  of  goods  had  the  right  to  sell  them,  the 
consignor  cannot  replevin  the  goods  from  a  bona  fide  pur- 
chaser.^ But  where  goods  have  been  consigned  for  sale  on 
commission,  a  consignor  may  replevy  the  goods  from  one  to 
whom  the  consignee  had  assigned  such  goods  in  payment  of  an 
existing  indebtedness." 

E.  Chattels  feloniously  taken. 

Where  goods  have  been  feloniously  taken,  the  owner  may 
recover  them  in  the  hands  of  an  innocent  party,  and  this  is 
true  whether  or  not  the  taker  has  been  convicted.'' 

99.  Sehwabeland  v.  Buehler,  8  Mise.  gage  on  the  articles  assigned  to  him 

86,   58  St.  Eep.   831,   28  N.  Y.  Supp.  and  which   plaintiff  claimed  had  been 

52,3.  paid,  was  deducted  from  the  purchase 

1.  Enright    v.    Fellheimer,    25    Misc.  price. 

664,  56  N.  Y.  Supp.  366.  4.  Wheeler    &    Wilson    Mfg.   Co.    v. 

2.  Bach  V.  Tuch,  10  N.  Y.  Supp.  884.       Jacobs,   2  Misc.   236,   21   N.   Y.   Supp. 

3.  Thompson    v.   McLean,   10  N.    Y.       1006. 

Supp.  411.  In  Devlin  v.  Kosel,  3  Misc.  5.  Frischman    v.    Mandell,    26    Misc. 

40.   51   St.   Eep.   130,  22  N.   Y.   Supp.  820,  56  N.  Y.  Supp.  1029. 

361,  aff'd  142  N.  Y.  676,  it  was  held  6.  Charles  Childs  &  Son  v.  Waterloo 

replevin  would  lie  for  articles  bought  Wagon  Co.,  37  App.  Div.  242,  57  N.  Y. 

by  a  defendant   who  obtained  posses-  Supp.    520,    affirmed   without   opinion. 

sion   under  an   agreement   to   pay   foi  167  N.  Y.  576. 

them  during  the  day  but  refused  pay-  7.  Hoffman  v.  Carow,  20  Wend.  21, 

ment  unless  the  amount  of  a  mort  22  Wend.  285;   Florence  Sewing  Ma- 
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F.  Mortgaged  chattels. 

Where  a  chattel  mortgage  provides  that  the  mortgagor  may 
sell  the  mortgaged  property  from  time  to  time  if  he  replace 
it  with  other  goods  of  a  similar  kind  and  quantity,  the  mort- 
gagee, after  default  of  the  mortgagor,  cannot  maintain  an 
action  to  replevy  the  substituted  property,  but  must  enforce 
his  lien  in  equity.* 

G.  Chattels  covered  by  contract  of  conditional  sale. 

Where  chattels  have  been  sold  under  a  contract  of  condi- 
tional sale,  the  vendor  can  maintain  replevin  to  recover  the 
property  upon  the  default  of  the  vendee.*  A  conditional  seller, 
who  has  a  right  to  the  possession  of  the  goods  at  any  time 
even  before  the  maturity  of  the  claim,  may  replevin.^"  If  the 
contract  has  been  properly  filed  as  required  by  section  63  of 
the  Personal  Property  Law,  the  action  may  be  maintained  by 
the  vendor  against  one  purchasing  the  goods  in  good  faith 
from  the  vendee.^^  The  vendor  may,  however,  lose  his  rights, 
if  he  does  not  file  his  contract.^^ 

In  an  action  to  replevy  property  sold  under  a  conditional 
contract  whereby  the  title  remained  in  the  seller,  when  the 
buyer  gives  proof  that  his  tender  of  payment  was  refused  by 
the  seller,  who  insisted  upon  retaking  his  property  unless 
another  debt  was  paid,  it  is  error  to  direct  a  verdict  for  the 
plaintiff.  A  direction  of  a  verdict  for  the  plaintiff  under  such 
circumstances  is  also  erroneous  where  the  defendant  tenders 

chine  Co.  v.  Warford,  1  Sweeney,  433;  general  impeachment,  or  in  support  of 

Gordon  v.  Hostetter,  37  N.  Y.  99.  defendant's   claim  that   plaintiff's  son 

Identification. — Evidence    insufficient  gave  the  ring  to  the  alleged  customer 

to  identify  a  diamond  ring  alleged  to  to   pawn.     Gumberg   v.   Goodstein.   95 

liave  been  stolen.    Ehrman  v.  Simpson,  App.  Div.  101,  88  N.  Y.  Supp.  423. 

110  N.  Y.  Supp.  481.  8.  Denier  v.  Bonewur,  134  App.  Div. 

Evidence    in    impeachment. — In    re-  577,  119  N.  Y.  Supp.  313. 

plevin  for  a  ring  pawned  with  defend-  9.  Fischer    v.    Cohen,    22    Misc.    117, 

ant  plaintiff  claimed  he  gave  it  to  his  48   N.  Y.   Supp.   775;   Ryan   v.  Wollo- 

son  to  show  to  a  customer  and  that  the  witz,  25  Misc.  498,  54  N.  Y.  Supp.  988 ; 

customer  ran  off  with  and  pawned  it.  Scofield    v.    Kreiser,    14    N.    Y.    Supp. 

Defendant     introduced     evidence     that  274. 

plaintiff  and  his  son  were  in  the  habit  10.  Payne    v.    Balleston,    22    Week, 

of  transacting  business  in  a  generally  Dig.  109. 

discreditable  manner;   that   they  were  11.  Scofield  v.  Valentini,  46  St.  Rep. 

in  the  habit  of  buying  goods  at  auction  8S0,  19  N.  Y.  Supp.  225. 

rooms  and  pawning  them;  held  incom-  H.  Gerber  v.  Mandel,  26  Misc.   825, 

petent  and  improper,  either  for  their  56  N.  Y.  Supp.  1030. 
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the  balance  due  at  trial  but  refuses  to  pay  costs,  for  if  the 
defendant's  testimony  be  true  the  plaintiff  was  not  justified 
in  bringing  replevin,  and  hence  is  not  entitled  to  the  costs.^^ 
Where  possession  of  a  chattel  has  been  delivered  uncondi- 
tionally by  the  seller  to  the  purc(haser,  and  such  purchaser 
has  transferred  to  another  its  legal  title,  replevin  against  the 
latter  by  the  receiver  of  the  original  seller  will  not  lie  on  the 
theory  that  the  conditions  on  which  the  property  was  first 
sold  and  delivered  had  not  been  complied  with,  any  remedy 
being  in  equity  for  rescission  of  contract." 

H.  Severance  from  real  estate. 

The  owner  of  land  may  maintain  replevin  for  fixtures 
wrongfully  removed.^  Thus,  it  may  lie  for  machinery  of  a 
mill  which  has  been  severed  from  the  real  estate.^^  Eeplevin 
lies  for  the  specific  chattels  which  have  been  severed  from  the 
realty  by  the  wrongdoer,  but  the  claimant  must  be  an  actual 
owner,  or  in  actual  or  constructive  possession,  of  the  land, 
and  constructive  possession  can  only  be  based  on  a  valid 
title.^^  But  replevin  for  the  unlawful  taking  lies  only  where 
trespass  might  be  brought,  and  the  remedy  does  not  lie  by  ar. 
owner  of  real  property  to  recover  bark  cut  therefrom  by  de- 
fendant imless  the  plaintiff  was  in  possession  or  the  lands 
were  unoccupied.^^  The  owner  of  lands,  however,  has  such 
constructive  possession  as  will  authorize  him,  in  the  absence 
of  an  adverse  possession,  to  maintain  replevin  for  logs  cut 
thereon.^^  A  party  having  title  to  lands  on  which  is  growing 
timber  and  bark,  and  not  being  in  actual  possession,  may  main- 
tain replevin  against  one  in  possession,  under  a  void  deed, 
who  cuts  and  carries  away  such  timber  and  bark.^ 

I.  Confnsion  of  goods. 

Replevin  cannot  be  maintained  to  recover  property  into 
which  money  wrongfully  obtained  from  plaintiff  has  been 
converted  by  the  wrongdoer.    The  remedy  in  such  case  is  in 

13.  Kindelberger  v.  Knnow,  123  App.      431. 

Div.  158,  106  N.  Y.  Supp.  597.  18.  Shattuck  v.  Bascom.  55  Hun,  14, 

14.  Gilroy    v.    Everson    Hickok    Co.,  9  N.  Y.  Supp.  934,  28  St.  Bep.  333. 
103  App.  Div.  574,  93  N.  Y.  Supp.  132.  19.  Weeks  v.  Martin,  10  N.  Y.  Supp. 

15.  Laflin   v.   Griffiths,   35   Barb.   58.  656,  33  St.  Rep.  811. 

16.  Cresson  v.  Stout,  17  Johns.  316.  80.  Youmans  v.  Franeiseo,  15  Week. 

17.  Johnson    v.    Elwood,    53    K.    Y.  Dig.  312. 
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equity.^^  It  is  not  essential  that  the  property  should  remain 
in  its  original  form  in  order  that  replevin  may  be  maintained, 
provided  it  can  be  identified.''^  A  simple  change  in  the  form 
of  the  article  does  not  defeat  the  plaintiff's  right,^*  unless  it 
afterward  comes  into  the  hands  of  an  innocent  third  party.^* 
The  owner  of  property  may  recover  it,  even  from  the  vendee 
of  the  wrongful  taker,  so  long  as  it  can  be  identified.^^ 

Replevin  will  lie  only  when  there  has  been  a  separation  of 
chattels  so  as  to  be  capable  of  identification.^  But  where 
grain  or  barley  has  been  mixed  by  consent,  the  plaintiff  has  a 
right  to  the  quantity  of  grain  belongihg  to  him  from  the  com- 
mon bulk.^'  The  same  principle  applies  to  wood  mingled  by 
accident.^^ 

J.  Choses  in  action. 

The  remedy  is  not  necessarily  denied  because  the  property 
in  question  is  a  chose  in  action.^*  Thus,  replevin  may  be  main- 
tained to  recover  possession  of  a  note,^"  bond,^^  certificate  of 


21.  Vogt  Mfg.  &  Coach  Lace  Co.  v. 
Oettinger,  88  Hun,  83,  34  N.  Y.  Supp. 
729,  68  St.  Rep.  547. 

22.  Clemmons  v.  Brinn,  36  Misc. 
157,  72  N.  Y.  Supp.  1066. 

23.  Curtis  v.  Groat.  6  Johns.  168; 
Brown  v.  Sax,  7  Cow.  95. 

24.  Baker  v.  Wheeler,  8  Wend.  508; 
Hyde  v.  Cookson,  21  Barb.  93. 

25.  Joslin  V.  Cowee,  60  Barb.  48,  re- 
versed 52  N.  Y.  90;  Silsbury  v.  Mc- 
Cook,  3  N.  Y.  379. 

26.  Stevens  v.  Eno,  10  Wend.  95; 
Stephens  v.  Santee,  49  N.  Y.  35;  Cro- 
foot  V.  Bennett.  2  N.  Y.  258;  Halterlin 
V.  Rice.  62  Barb.  593.  See  Clark  v. 
Griffith,  24  N.  Y.  596. 

27.  Wilson  v.  Nason,  4  Bosw.  155; 
Morgan  v.  Gregg,  46  Barb.  183.  See 
Howland  v.  Woodruff.  60  N.  Y.  73; 
Yenni  v.  McNaniee,  45  N.  Y.  614. 

28.  Moore  v.  Erie  R.  R.  Co.,  7  Lans. 
39. 

29.  Liquor  tax  certificate. — A  liquor 
tax  certificate  was  personal  property, 
and  a  person  to  whom  it  is  assigned 
as  collateral  security  could  maintain 
an   action   of  replevin  to   recover  the 


certificate  against  the  assignor  who 
had  converted  it.  Bachraann-Bechtel 
Brewing  Co.  v.  Gehl,  154  App.  Div. 
849,  139  N.  Y.  Supp.  807.  Replevin 
would  not  lie  to.  enforce  an  equitable 
lien  on  a  liquor  tax  certificate.  Anchor 
Brewing  Co.  v.  Burns,  32  App.  Div. 
272,  52  N.  Y.  Supp.  1005. 

30.  Erteil  v.  DePennebet,  14  Civ. 
Proc.  R.  336,  17  St.  Rep.  742. 

Note. — PlaintifT  may  maintain  re- 
plevin where  he  had  delivered  a  promis- 
sory note  to  defendant  as  collateral 
security  and  defendant  had  again 
pledged  it  for  his  own  indebtedness,  a 
transfer  of  the  note  and  inability  to 
deliver  it  on  demand  being  a  conver- 
sion by  defendant.  Erteil  v.  DePen- 
nevet,  14  Civ.  Pro.  E.  336,  1  N.  Y. 
Supp.  275. 

31.  Identification  of  plaintiff's  bonds. 
— Proof  that  plaintiff  delivered  certain 
bonds  to  an  agent  for  sale;  that  such 
agent  placed  those  not  sold  in  an  en- 
velope bearing  an  indorsement  stating 
that  they  vfere  the  property  of  plain- 
tiff, and  upon  making  a  general  as- 
signment  delivered  them  in   such   en- 
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deposit,^^  check,^^  ticket,'*  but  not  for  a  check  which  has  been 
paid.^  A  lease,  of  itself,  has  been  thought  not  the  proper 
subject  of  replevin.'"  To  maintain  replevin  for  promissory 
notes  the  plaintiff  must  show  title  to  the  identical  notes ;  it  is 
not  enough  that  he  is  entitled  to  the  proceeds  thereof." 

The  court  has  no  authority  to  impound  securities  produced 
under  a  subpoena  by  one  not  a  party  to  the  action,  and  where 
it  does  so  an  action  of  replevin  may  be  maintained  by  the  true 
owner  against  the  clerk  to  recover  possession  of  such  security.'* 

E.  Mnniments  of  title  to  real  estate. 

Replevin  is  not  a  proper  remedy  for  the  recovery  of  real 
property  or  to  determine  the  title  to  real  estate.  Hence,  the 
remedy  is  not  available  to  recover  a  muniment  of  title,  when 
the  title  to  real  estate  will  necessarily  be  determined  in  the 
action.'* 

AETICIE  IV. 

PARTIES. 

A.  Plaintiff. 
1.  Mast  have  right  of  possession. 

In  order  for  one  to  maintain  an  action  of  replevin  it  is 
necessary  that  he  have  at  the  time  of  the  commencement  of 
the  action  some  right  to  control  over  the  possession  of  the 
property.^"    The  issue  to  be  determined  in  a  replevin  action 

velope  to  the  assignee  among  papers  38.  Read  v.  Brayton,  143  N.  Y.  342. 

designated  as  trust  property,  coupled  39.  Walden  v.  Feller,  99  Misc.   576, 

with   an   admission   of   plaintiff's   pre-  164  N.  Y.  Supp.  493. 

vious  purchase  of  them,  is  sufficient  to  40.  Oakland  Mfg.   Co.  v.  Linde  Co., 

identify  the  bonds  as  plaintiff's  prop-  162  App.  Div.   543,   147   N.   Y.  Supp. 

erty  and  entitle  him  to  possession  as  1045;  Haas  v.  Altieri,  2  Misc.  252,  50 

against    euch    assignee.      Andrews    v.  St.  Rep.  341,  21  N.  Y.  Supp.  950;  Fagan 

Welling,  84  Hun,  40,  32  N.  Y.  Supp.  4,  Iron  Works  v.  Dauson  Realty  Co.,  109 

65  St.  Rep.   126,  aff'd  152  N.  Y.  639.  N.  Y.  Supp.  740;  Redler  v.  Fuller,  121 

32.  Read  v.  Brayton,  143  N.  Y.  342.  N.  Y.  Supp.  331;   Wheeler  v.  Vander- 

83.  Haas  v.  Altieri,  2  Misc.  252,  50  veer,  88  Hun.  233,  34  N.  Y.  Supp.  799, 

St.  Rep.  341,  21  N.  Y.  Supp.  950.  68  St.  Rep.  721;  Eisler  v.  Nat.  Trans- 

34.  Nat.  Steam  Ship  Co.  v.  Sheahan,  fer  &  Storage  Co..  35  St.  Rep.  374,  12 
13  St.  Rep.  429.  N.  Y.  Supp.  732. 

35.  Burnett  v.  Selling,  70  N.  Y.  492.  Bonds. — ^Where  plaintiffs  claim  to  be 

36.  Nichols   v.   Mase,  94  N.  Y.   160.  the    absolute    owners    of    bonds    un- 

37.  Black   River  Ins.  Co.   v.   N.   Y.  affected  by  any  right  which   the  de- 
State  Loan    etc..  Co.,  73  N.  Y.  282.  fendant  might  assert  in  respect  to  them. 
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is  the  present  right  to  the  possession  of  the  property  in  con- 
troversy.*^ The  plaintiff  must  have  a  general  or  specific  prop- 
erty in  the  goods  with  the  right  to  their  possession  at  time  of 
suit  brougiht.*^  Ownership  without  right  of  possession  is  not 
sufficient  to  maintain  the  action.*^  It  is  a  right  of  possession 
rather  than  a  right  of  property  that  is  to  be  tried  in  replevin, 
and  in  order  to  maintain  the  action  plaintiff  must  show  the 
right  of  possession  in  himself  as  against  the  defendant,  and 
the  burden  of  proof  for  this  purpose  is  upon  the  plaintiff." 


they  were  bound  to  show,  in  order  to 
maintain  the  action,  that  no  title  liad 
passed  to  the  defendant,  or  that  at 
some  time  prior  to  the  commencement 
of  the  action  they,  the  plaintiffs,  had 
become  entitled  to  the  possession  of 
such  bonds  or  some  part  thereof. 
Tliompson  v.  St.  Nicholas  Nat.  Bank, 
313  N.  Y.  333. 

Delivery  of  a  bill  of  lading  to  one 
discounting  a  draft  against  the  mer- 
chandise it  represents,  passes  the  title 
to  the  mercliandise  subject  only  to  its 
being  divested  by  payment  of  the 
draft,  and  enables  the  one  taking  it  to 
ma,intain  replevin.  Sather  Banking  Co. 
V.  Hartwig,  33  Misc.  89,  51  N.  Y.  Supp. 
677. 

An  Indian  nation  was  not  permitted 
to  recover  wampum  belts  in  an  action 
of  replevin.  See  Onondaga  Nation  v. 
Thaeher,  53  App.  Div.  561,  65  N.  Y. 
Supp.  1014,   aff'd  169  N.  Y.  584,   596. 

As  executor. — Plaintiff  brought  re- 
plevin in  his  individual  name  and  in 
the  affidavit  stated  that  he  was  the 
executor  of  the  decedent  named,  and 
claimed  the  property  in  his  represen- 
tative capacity.  On  motion  to  vacate 
the  writ,  an  amendment  of  the  sum- 
mons was  allowed  adding  the  words 
"executor,  etc.."  the  undertaking  given 
citing  him  as  an  individual  as  claim- 
ant, it  was  held  that  judgment  for 
plaintifl'  could  not  be  sustained.  Tay- 
lor V.  Jackson,  35  Misc.  300.  71  N.  Y. 
Supp.   745. 

Plaintiff  leased  a  farm  with  stock  in 


which  lie  and  the  tenant  were  jointly 
interested;  the  tenant  left  before  the 
expiration  of  his  term  indebted  to 
plaintiff  and  to  others.  The  farm  pro- 
duce having  been  seized  upon  attach- 
ments plaintiff  replevied  them;  upon 
the  trial  it  did  not  appear  that  the 
title  to  the  hay  and  grain  was  reserved 
to  plaintiff  and  it  did  appear  that  the 
tenant  agreed  to  feed  enough  of  it  on 
the  farm  to  support  the  stock,  held, 
plaintiff  was  not  entitled  to  replevin 
the  property.  Colville  v.  Miles,  38  St, 
Rep.  133,  127  N.  Y.  159. 

41.  Kurzweil  v.  Story  &  Clark  Piano 
Co.,  95  Misc.  484,  495,  159  N.  Y.  Supp. 
231. 

42.  Thompson  v.  Button,  14  John?. 
84;  Pattison  v.  Adams,  7  Hill.  136; 
Miller  v.  Adsit,  16  Wend.  335;  Pack- 
ard V.  Getman,  4  Wend.  613;  Hallen- 
brake  v.  Piish,  8  Wend.  547;  Sa£,er  v. 
Blain,  44  N.  Y.  445 ;  Dunham  v.  Wyck- 
off,  3  Wend.  381;  Wheeler  v.  McFar- 
land,  10  Wend.  318 ;  Sharp  v.  Whitten- 
hall,  3  Hill.  576;  Redman  v.  Hendricks, 
1  Sandf.  33;  Johnson  v.  Camley,  10 
N.  Y.  570;  Wood  v.  Orser,  25  N.  Y. 
348;  Easterly  v.  Nat.  Exch.  Bank.  3 
T.  &  C.  366;  Fulton  v.  Fulton,  48 
Barb.  581. 

43.  Neff  V.  Thompson,  8  Barb.  213; 
Pangbum  v.  Partridge,  7  Johns.  140; 
Hall  V.  Tuttle,  2  Wend.  475;  Dubois 
v.  Hareourt,  30  Wend.  41;  Hotehkiss 
V.  McVicker,  13  Johns.  103;  Marshall 
V.  Davis,  1  Wend.  109. 

44.  Dod worth  v.  Jones,  4  Duer.  201; 
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A  purchaser  of  goods  at  a  sale  on  foreclosure  of  a  chattel 
mortgage  becomes  the  owner  thereof  when  they  are  struck 
down  to  him  and  his  deposit  is  accepted,  and  is  entitled  to 
immediate  possession  and  may  maintain  replevin  against 
persons  wrongfully  interfering  therewith.* 

If,  in  an  action  by  a  mortgagee  of  chattels  to  recover  pos- 
session from  the  warehouseman  with  whom  they  had  been 
stored  by  the  mortgagor,  without  plaintiff's  knowledge,  the 
complaint  avers  that  the  plaintiff  is  entitled  to  possession 
which  the  answer  denies  and  sets  up  a  lien  for  storage,  the 
plaintiff  has  a  right  to  show  that  he  was  entitled  to  possession 
at  the  time  of  the  commencement  of  the  action,  or  at  the  trial, 
and  that  defendant  has  neither  a  debt  or  lien  by  showing  that 
such  claim  for  storage  has  been  paid.^ 

The  wife  who  has  left  her  husband  without  good  cause  and 
is  living  apart  from  him,  may  maintain  replevin  against  him 
to  recover  articles  of  personal  property  belonging  to  her  which 
remained  in  his  house  and  possession/'^ 

2.  SufB.ciency  of  prior  possession. 

Evidence  that  the  plaintiff  was  in  possession  of  goods  when 
they  were  converted  is  sufficient  to  authorize  him  to  maintain 
the  action.  Prior  rightful  possession  is  prima  facie  proof  of 
title,  and  as  against  all  but  the  true  owner  entitles  plaintiff  to 
recover.^^  Actual  possession  is  evidence  of  title  against  every 
one  who  does  not  show  a  better  title.*' 

MeCurdy  v.  Brown,  1  Duer,  101;  Red-  Carrier. — In   an   action  for  replevin, 

man  v.  Hendricks,  1  Sandf.  32;  Rogers  where  plaintiff  shipped  goods  over  de- 

V.  Arnold,   13  Wend.   30;   Rockwell  v.  fendant's   road   and    delivery    waa   re- 

Saunders,  19  Barb.  473.  fused,    plaintiff's    possession    of    goods 

45.  Williamson  v.  Lawrence,  8  Misc.  prior  to  their  delivery  to  defendant 
71,  58  St.  Rep.  834,  88  N.  Y.  Supp.  was  prima,  facie  evidence  of  his  owner- 
594.  ship  and  sufficient  to  maintain  the  ac- 

46.  Eisler  v.  Union  Transfer  &  tion.  Perkins  v.  Chautauqua  Traction 
Storage  Co.,  35  St.  Rep.  374,  12  N.  Y.  Co.,  76  Misc.  307,  137  N.  Y.  Supp.  80. 
Supp.  732.  ^*-  Bueb   v.    Geraty,    28    Misc.    134, 

47.  Howland  v.  Howland,  20  Hun,  59  N.  Y.  Supp.  249;  Guilford  v.  Mills, 
472.  37  Hun,  493,  11  N.  Y.  Supp.  261. 

48.  Cook  v.  Howard.  13  Johns.  276;  Fraudulent  chattel  mortgage.— Where 
Daniel  v.  Ball,  11  Wend.  59;  Demick  plaintiff  was  in  poseession  of  chattels 
V.  Chapman,  11  Johns.  132;  Cresson  v.  under  a  fraudulent  chattel  mortgage, 
Stout,  17  Johns.  116 ;  Schemerhorn  v.  he  was  held  to  be  entitled  to  maintain 
Van  Valkenburgh,  11  Johns.  529 ;  Mor-  the  action  against  a  s:heriff  who  had 
ris  V.  Danielson,  3  Hill,  168.  seized  them  on  execution   against  the 
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Actual  possession  by  the  plaintiff  coupled  with  an  equitable 
interest  is  sufficient  to  enable  him  to  maintain  the  action  and 
entitle  him  to  a  return  of  the  property,  though  the  general 
property  and  right  of  immediate  possession  is  in  a  stranger, 
where  the  defendant  shows  no  privity  between  himself  and 
such  stranger.^" 

While  possession  of  a  chattel  is  evidence  of  ownership,  yet 
if  title  appears  to  be  predicated  upon  a  written  instrument, 
the  construction  of  this  instrument  determines  the  character 
of  the  possession,  and  it  may  be  that  no  question  of  title  wiU 
be  left  for  the  jury." 

3.  Equita'ble  title. 

If  the  plaintiff  has  had  possession  of  the  property  and  has 
an  equitable  interest  therein,  he  can  maintain  replevin  against 
one  who  has  wrongfully  taken  the  property  and  who  does  not 
connect  himself  with  the  holder  of  the  legal  title.^^  But  the 
mere  equitable  right  to  the  possession  of  the  property  in  con- 
troversy will  not  enable  a  plaintiff  to  maintain  replevin.^' 

4.  Assignee. 

A  cause  of  action  arising  upon  a  tort  for  the  taking  or  con- 
version of  personal  property  is  assignable."  An  action  to 
recover  a  chattel,  the  title  to  which  has  been  transferred  to 
the  plaintiff  since  the  wrongful  taking  or  during  the  wrongful 
detention  thereof,  with  or  without  the  damages  sustained  by 
the  taking,  withholding  or  detention,  may  be  maintained  in 
any  case  where,  except  for  the  transfer,  such  an  action  might 
be  maintained  by  the  person  from  or  through  whom  the  plain- 
tiff derives  title ;  but  not  otherwise.^^ 

6.  Co-owner. 
Where  the  goods  are  the  joint  property  of  several,  all  must 

mortgagor,    where     it     appeared    the  570;  Frost  v.  Mott,  34  N.  Y.  253. 

mortgagor  had  made  a  general  assign-  53.  Western  R.  Co.  v.  Bayne,  75  N. 

ment.    Guilford  v.  Mills,  57  Hun,  493,  Y.    4;    National   Bank    of    Deposit    v. 

11  N.  Y.  Supp.  861.  Rogers,  1  App.  Div.  623,  37  N.  Y.  Supp. 

50.  Johnson    v.    Carnley,    10    N.    Y.  365;   Haaa  v.  Altieri,  2  Misc.  253,   50 

570,  34  N.  Y.  253.  St.  Rep.  341,  21  N.  Y.  Supp.  950. 

61.  Jacob  V.  Watkins,  10  App.  Div.  54.  Robinson  v.  Weeks  Co.,  6  How. 

475,  42  N.  Y.  Supp.  6.  Pr.  161;  McKee  v.  Judd,  12  N.  Y.  622. 

52.  Johnson    v.    Carnley,    10    N.    Y.  55.  Civil  Practice  Act,  §  1091. 
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generally  join  in  replevin.^^  But,  when  land,  on  which  a  crop 
was  growing,  was  devised  in  such  a  way  as  to  convey  it  to 
two  or  more  devisees,  an  action  may  be  maintained  by  one, 
to  recover  his  proportion  of  the  crop,  without  joining  the  other 
owners.^'  Where  property  is  in  two  persons  one  having  an 
interest  as  owner,  the  other  as  a  special  property,  either 
can  maintain  an  action  and  recover  the  full  value  of  the  prop- 
erty, and  the  recovery  by  one  bars  the  recovery  by  the  other.^^ 
WherQ  stock  was  borrowed  by  one  defendant  for  the  purpose 
of  obtaining  a  loan  thereon,  and  afterwards  he  purchased  an 
undivided  half  interest  in  the  stock  from  the  lender  who  subse- 
quently sold  all  his  interest  therein  to  plaintiff's  intestate,  it 
was  held  there  was  no  basis  for  replevin  by  plaintiff  as  co- 
tenant  in  common.^' 

One  tenant  in  common  of  personal  property  cannot  gener- 
ally maintain  replevin  against  the  other  to  acquire  its  posses- 
sion.®" Where  one  tenant  in  common  brings  replevin  against 
the  bailee  of  another  joint  owner,  the  defendant  is  entitled  to 
a  verdict  and  judgment  for  the  fuU  value  of  the  property,  on 
waiving  judgment  for  its  return.®^  The  general  rule  is  that 
a  tenant  in  common  in  personal  property  may  not  maintain 
an  action  in  conversion  or  replevin  against  his  co-tenant ;  but 
this  rule  does  not  prevail  when  the  property  is  in  its  nature 
separable  in  respect  to  quantity  and  quality  by  weight  or 
measure.  In  respect  to  such  property  a  co-tenant  may  demand 
his  share ;  and,  if  refused,  he  may  maintain  an  action  against 
his  co-tenant.*^  Thus,  a  tenant  and  a  landowner  become 
tenants  in  common  of  hay  which  the  tenant  cuts  under  an 
agreement  that  he  is  to  have  a  share  thereof,  and  the  tenant, 
after  demand  and  refusal,  is  entitled  to  maintain  an  action  in 
replevin  to  recover  his  share  of  the  hay.*' 

Where  property  was  levied  upon  under  a  judgment  against 

56.  Decker  v.  Livingston,   15  Johns.  y.   Arnold,   12   Wend.    30;    Walker    v. 

479;    Colton   v.   Mott,   15   Wend.   619;  Spring,  5  Hun,  107;  Davis  v.  Lottich, 

Demott  V.  Hagerman,  8  Covir.  220.  46   N.   Y.    393;    Hudson   v.   Swan,    83 

67.  Stall  V.  Wilbur,  77  N.  Y.  158.  N.  Y.  552. 

68.  Baxter  v.   Wesley,    24   St.   Rep.  61.  Russell  v.  Allen,  13  N.  Y.   173. 
57,  9  N.  Y.  Supp.  958.  62.  Taylor    v.    Embury,    195    App. 

59.  Barrowcliffe  v.  Cummins,  66  Hun,       Div.  633,  188  N.  Y.  Supp.  953. 

1,  49  St.  Rep.  776,  20  K.  Y.  Supp.  787.  63.  Taylor    v.     Embury,     195    App. 

60.  Russell  V.  Allen,  13  N.  Y.   173;       Div.  633,  188  N.  Y.  Supp.  953. 
Wilson  V.  Reed,  3  Johns.  177;  Rogers 
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a  firm  which  had  given  a  bill  of  sale  to  plaintiffs,  as  to  one  of 
whom  it  was  void  against  creditors  of  the  firm,  it  was  held  that 
assuming  the  bill  of  sale  to  be  valid  as  to  the  other  plaintiffs, 
the  sheriff  was  entitled  to  seize  the  property,  for  which,  as  he 
held  it  as  tenant  in  common,  the  other  ptaintflF  was  not  entitled 
to  maintain  replevin.** 

6.  Bailee. 

One  having  a  special  property  in  personal  property  as  a 
bailee  is  generally  entitled  to  maintain  an  action  of  replevin, 
if  the  property  is  wrongfully  taken  from  his  possession.  A 
bank  to  which  a  draft  with  accompanying  collaterals  has  been 
delivered  for  collection,  has  a  special  interest  in  such  col- 
lateral, which  authorizes  it  to  maintain  replevin  against  its 
agent  to  recover  the  same  after  a  proper  demand."^  But  a 
carrier  whose  charges  have  been  paid  cannot  maintain  re- 
plevin where  goods  have  been  taken  from  him  on  attachment 
valid  on  its  face  and  levied  upon  under  an  execution  valid  on 
its  face.^ 

7.  Lienor. 

Where  one  has  possession  of  chattels  with  a  valid  lien 
thereon,  he  is  entitled  to  maintain  an  action  of  replevin  to  re- 
cover possession  of  the  goods  even  as  against  the  general 
owner.*''  But  where  a  party  claims  a  lien  unaccompanied  by 
the  right  of  possession,  he  cannot  maintain  replevin  to  obtain 
possession  of  the  property  in  order  to  enforce  his  lien.** 

8.  Sheriff  or  constable. 

An  officer  who  has  levied  on  goods  under  an  execution  or 
attachment  is  generally  entitled  to  maintain  an  action  of  re- 
plevin to  recover  their  possession.*® 

64.  Henderson  v.  Brennecke,  26  App.  Curtis  v.  Jones.  3  Den.  590;  Morgan 
Div.  309,  49  N.  Y.  Supp.  681.  v.  Oongdon,  4  N.  Y.  552 ;  Piatt  v.  Hib- 

65.  Corn  Exchange  Bank  v.  Blye.  2  bard,  7  Cow.  497 ;  Bush  v.  Lyon,  9  Cow. 
St.  Rep.  112.  52;  Holbrook  v.  Wight.  24  Wend.  169; 

66.  Livingston  v.  Miller,  48  Hun.  Wood  v.  Orser,  25  N.  Y.  349;  Ingersoll 
233.  v.   Van   Bokkelin,   7  Cow.   670;   Baker 

67.  Kline  v.  Green,  5  Misc.  100,  24  v.  Hoag,  7  N.  Y.  555;  Wheeler  v.  Mc- 
N.  Y.  Supp.  831.  reversed  on  other  Farland,  10  Wend.  318;  Rogers  v. 
grounds,  83  Hun,  190,  31  N.  Y.  Supp.  Arnold,  12  Wend.  30. 

599;   Everett  v.   Coffin,   6  Wend.   603:  68.  Otis  v.  Sill.  8  Barb.  102. 

Moore    v.    Hitchcock,    4    Wend.    392;  69.  Lockwood   v.   Bull,   1   Cow.    322; 
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Process  alone  gives  an  officer  no  title  by  which  he  can  main- 
tain replevin;  it  must  be  valid  process.  An  officer,  acting 
under  process  apparently  valid  but  actually  void,  may  avail 
himself  thereof  for  defense  but  not  for  aggression.  When, 
therefore,  an  officer,  by  virtue  of  process,  valid  upon  its  face 
but  void  for  want  of  jurisdiction  in  the  court  issuing  it,  has 
levied  upon  and  takes  possession  of  property  against  another 
officer  who,  by  virtue  of  process  against  the  owner,  apparently 
valid,  has  taken  it  from  plaintiff's  possession,  the  character 
of  such  possession  is  a  subject  of  inquiry  and  attack,  and  the 
invalidity  of  the  process  under  which  plaintiff  acted  may  be 
shown,  but  defendant's  process  protects  him,  and  its  validity 
cannot  be  assailed.  Plaintiff's  process,  however,  and  his  pos- 
session under  it,  establish  prima  facie  a  cause  of  action.™ 

9.  Lessee. 

A  lessee  of  personal  property,  entitled  to  its  possession,  may 
maintain  replevin  to  recover  possession  thereof,  even  as 
against  the  lessor.''^ 

10.  Eeceiver. 

A  receiver  appointed  in  supplementary  proceedings  cannot 
maintain  an  action  of  replevin  to  recover  possession  of  prop- 
erty transferred  by  the  judgment  debtor,  before  his  appoint- 
ment, by  way  of  mortgage,  when  the  mortgagee  has  taken  pos- 

Morris  v.  Van  Voast,  19  Wend.  Z83;  claims,  actions  or  suits  arising  there- 
Dezell  V.  Odell,  3  Hill,  215;  Yates  v.  from,"  does  not  defeat  the  effect  of 
St.  John,  12  Wend.  74;  Phillips  v.  the  instrument  as  a  demise.  Hence, 
Hall,  8  Wend.  610;  Mitchell  v.  Hin-  where  the  scow  had  been  delivered  to 
man,  8  Wend.  667;  Dunlap  v.  Hunt-  the  owner  for  repairs  and  she  refused 
ing,  2  Den.  643;  Miller  v.  Adsit,  16  to  return  it,  replevin  will  lie  to  re- 
Wend.  335.  cover   possession.     Brooklyn    Ash   Re- 

70.,  Clearwater    v.    Brill,    63    N.    Y.  moval  Co.,  Inc.  v.  Connell,  225  N.  Y. 

627.  503. 

71.  Against  owner. — ^A  provision  in  a  Hay. — Evidence  in  an  action  to  re- 
contract  for  the  charter  of  a  scow  that  cover  the  possession  of  hay  cut  upon 
"We  (meaning  the  owner)  will  furnish  certain  premises  examined,  and  held, 
1  captain  for  each  scow  at  our  own  sufficient  to  present  a  question  for  the 
expense,  who  will  be  under  your  con-  jury  as  to  whether  the  plaintiff,  who 
trol  and  orders  but  you  are  not  to  be  was  lessee  of  the  premises,  v/bm  in  pos- 
responsible  for  the  acts  of  any  captain  session  so  that  he  oould  replevy  the 
in  the  care,  movement  or  navigation  crop  removed.  Loucks  v.  Winne,  127 
of  said  scows,  and  we  will  save  you  App.  Div.  460,  111  N.  Y.  Supp.  485. 
harmless,    and    defend   you    from    any 
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session ;  his  remedy  is  a  suit  in  equity.''^  Where  the  legal  title 
to  property  had  passed  from  the  judgment  debtor  at  the  time 
the  plaintiff  was  appointed  receiver,  he  cannot  replevin  it; 
and  where  the  title  to  property  has  passed  plaintiff  cannot  be 
permitted  to  show  the  consideration  for  the  transfer  in  an 
action  of  replevin.'* 

11.  Conditional  vendee. 

Actual  possession  of  personal  property  under  a  conditional 
bill  of  sale,  by  the  terms  of  which  the  title  is  to  pass  when  the 
property  paid  for  is  sufficient  to  enable  the  purchaser  to  main- 
tain an  action  of  replevin  against  a  party  taking  the  property 
from  his  possession.'*  But  a  conditional  vendee  who  is  in  de- 
fault has  not  title  or  right  of  possession  as  against  the  vendor 
and  cannot  maintain  an  action  of  replevin  against  him.'^ 

B.  Defendant. 
1.  Person  having  possession. 

In  general,  the  plaintiff  may  replevy  chattels  from  any  per- 
son who  has  the  possession  thereof  and  who  is  not  entitled  to 
such  possession  as  against  the  plaintiff."*  And  it  is  not  in- 
cumbent on  the  plaintiff  to  join  any  person  except  the  one  who 
actually  has  possession,  the  claims  of  third  persons  being 
otherwise  provided  for."  The  fact  that  defendants  admit  on 
the  trial  that  at  the  time  of  the  commencement  of  the  action 
the  property  in  question  was  stored  in  their  name,  justifies  an 
inference  that  they  controlled  its  possession.'^  Eeplevin  for 
goods  obtained  from  plaintiff  by  fraudulent  representations 
by  a  purchaser,  may  be  maintained  against  auctioneers  having 
actual  possession  of  the  goods  by  delivery  to  them  for  the 
purpose  of  sale  from  a  subsequent  purchaser  with  notice." 

72.  Pettibone  V.  Drakeford,  21  Week.  101  N.  Y.  303;  Read  v.  Brayton,  143 
Dig.  96;  on  re-argument,  37  Hun,  628.  N.  Y.  342. 

73.  Gilroy  v.  Everson-Hickok  Co.,  77.  Hazlett  v.  Hamilton  Storage  & 
118  App.  Div.  733,  103  N.  Y.  Supp.  Warehouse  Co.,  47  Misc.  660,  94  N.  Y. 
620,  afif'd  190  N.  Y.  551.  Supp.  580. 

74.  Appleby  v.  Hollands,  8  App.  78.  Tyler  v.  Young,  46  Misc.  S75. 
Div.  375,  40  N.  Y.  Supp.  808.  92  N.  Y.  Supp.  818. 

75.  Iserman  v.  Conklin,  21  Misc.  79.  Grossman  v.  WaJtere,  11  ST.  Y. 
194,  47  N.  Y.  Supp.  107.  Supp.  471. 

76.  Corn    Exchange    Bank    ▼.    Blye, 
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2.  Person  having  delivered  possession  to  another. 

If  the  action  is  based  on  the  wrongful  taking  of  chattels,  it 
may  be  maintained  against  the  wrongdoer,  although  he  has 
conveyed  the  property  or  delivered  possession  thereof  to  an- 
other prior  to  the  commencement  of  the  action,^"  Replevin 
lies  against  one  who  has  innocently  purchased  from  one  hav- 
ing no  title,  who  himself  sells  the  goods.*^  And,  if  the  prop- 
erty is  wrongfully  detained  from  the  plaintiff  after  a  demand 
for  its  possession,  the  plaintiff  may  maintain  the  action  al- 
though the  defendant  delivered  possession  of  the  property  to 
another  between  the  time  of  the  demand  and  the  commence- 
ment of  the  action.*^  An  action  of  replevin  will  lie  against  one 
who  had  voluntarily  wrongfully  transferred  to  another  prop- 
erty which  he  is  bound  to  deliver  upon  demand.'^  But  a  mere 
neglect  to  deliver  goods  on  demand,  if  they  are  not  actually  in 
the  possession  of  defendant  at  the  time  of  the  demand,  is  not 
sufficient  to  justify  the  action.**  A  defendant  whose  posses- 
sion was  lawful,  and  who  parted  with  the  same  before  the  com- 
mencement of  the  action,  is  not  liable  in  replevin.^  Where 
the  defendant  lawfully  obtained  possession  of  the  property 
and  does  not  wrongfully  dispose  of  it,  his  possession  of  the 
property  in  judgment  of  law  at  the  time  of  the  commencement 
of  the  action  must  be  shown.^  To  sustain  an  action  for  wrong- 
ful detention,  it  must  be  shown  that  at  the  commencement  of 

80.  Hitchcock    v.    Wimpleberg,    103  83.  O'Connor  v.  Lock,  148  App.  Div. 
App.   Div.    53,    92   N.   Y.    Supp.    997;       765,  133  N.  Y.  Supp.  320. 

Ford  Garage  Co.  v.  Brown,   198  App.  84.  Hill  v.  Cavel,  1  N.  Y.  522;  Haw- 

Div.    467;    Tyler   v.   Young,    46   Misc.  kins  v.   Hoffman,    6   Hill,   586;   Miller 

575,  92  N.  Y.  Supp.  818;  Hoffman  v.  v.   Hlinois  Cent.   E.   R.  Co.,   24   Barb. 

Markham,  88  Hun,  18,  fi8  St.  Eep.  292,  313.     As   to   when   an   action   can   be 

34  N.  Y.  Supp.  508;  Brockway  v.  Bur-  maintained   against    a   plaintiff   when 

nap,  16  Barb.  309,  reversing  8  How.  goods  have  been  seized  under  his  pro- 

Pr.    188,    12    Barb.    347;    Nichoh    v.  eesa,  and  when  against  the  officer,  see 

Michael,    23    N.    Y.    264;    Latimer   v.  Smith  v.  Orser,  43  Barb.  187,  42  N.  Y. 

Wheeler,    1    Keyes,    468;    Dunham   v.  132;    Wood  v.   Orser,   25   N.   Y.   345; 

Troy  Union  R.  R.  Co.,  3  Keyes,  543,  Allen  v.  Oary,  10  Wend.  349;  Mount 

aflSrming    30    Barb.    485;     Knapp    v.  v.  Derick,  5  Hill,  456;  Hunt  v.  Kane, 

Smith,  27  N.  Y.  277.  40  Barb.  638. 

81.  Ross   V.    Cassidy,   27   How.    Pr.  85.  Murray  v.  Lese,  86  N.  Y.  Supp. 
416.  581. 

82.  Savage  v.  Perkins,  11  How.  Pr.  86.  National  Steamship  Co.  v.  Shea 
17;  Drake  v.  Wakefield,  11  How.  Pr.  han,  122  N.  Y.  461. 

107;   Ellis  V.  Lorimer,  23  N.  Y.  264. 
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the  action  the  defendant  had  possession  of,  or  such  control  of 
the  property  that  he  might  have  delivered  it  to  plaintiff.'^ 

Eeplevin  is  essentially  a  possessory  action  which  can  only 
be  maintained  where  defendant  is  in  possession  of  the  chattels 
at  the  time  of  the  commencement  of  the  action,  excepting  only 
where  he  has  voluntarily  parted  with  the  property.*' 

3.  Person  issuing  legal  process  against  property. 

Eeplevin  lies  by  the  owner  of  chattels  against  one  who  had 
no  possession  or  connection  therewith  other  than  to  direct  a 
sheriff  to  levy  an  execution  thereon  in  his  favor.^  Where  a 
person  gives  direction  in  the  issuing  of  legal  process  against 
personal  property,  and  after  the  sale  thereunder  receives  the 
proceeds,  he  is  liable  therefor.^  Where  a  party  instigates  and 
directs  an  officer  having  a  void  attachment,  to  take  goods,  he 
is  liable  though  the  officer  has  other  like  void  process  for 
others.*^  The  giving  of  a  bond  of  indemnity  by  a  party  is 
slight  evidence  connecting  him  ■wdth  a  tortious  taking  by  an 
officer.'-  If  plaintiff  after  a  seizure  of  property  by  the  sheriff 
in  replevin  causes  his  sureties  to  justify,  it  is  prima  facie 
evidence  that  he  directed  the  property  to  be  taken.^^ 

4.  Receiver  or  assignee. 

The  owner  of  a  chattel  may,  in  general,  replevy  it  from 
any  person  who  has  it  in  his  possession  and  who  has  no  right 
to  retain  it  as  against  him.  It  seems  that  a  receiver  or  other 
officer  of  the  court  is  not  protected  against  replevin  or  other 
common  law  action  brought  by  a  third  person  claiming  para- 
mount title  to  property  in  his  possession  as  receiver.  It  is  a 
matter  of  course  in  such  case  to  permit  suit  to  be  brought: 
if  the  action  has  been  brought  without  such  permission  the 
court  will,  if  the  conduct  of  plaintiff  has  not  been  willful,  per- 
mit the  action  to  proceed.** 

Though  an  assignment  has  been  made,  and  the  property 
sought  to  be  recovered  has  passed  to  the  possession  of  the 

87.  Alaske-Unterstuetzung-Verein    v.  91.  Wehle  v.  Butler,  61  N.  Y.  245. 
Wall,    38   Misc.    174,    58   N.   Y.   Supp.  92.  Welsh  v.  Cochran,  63  N.  Y.  181. 
1115.  93.  Aldrieh    t.    Ketcham,     3    E.    D. 

88.  Sinnott  v.  Feiock,  165  N.  Y.  444.  Smith,  577. 

89.  ICnapp  v.  Smith,  37  N.  Y.   377.  94.  Read  v.  Brayton,  143  X.  Y.  343. 

90.  Bean  v.  Edge,  46  Super.  455. 
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assignee,  it  is  proper  to  bring  the  action  of  replevin  against 
him  individually,  as  the  property  is  in  his  possession.^^ 

6.  Sheriff  or  constable. 

Replevin  lies  against  a  sheriff  who  sells  after  a  tender  oi" 
the  full  amount  due  on  an  execution,'"'  or  against  a  sheriff 
who  levies  on  the  right,  title  and  interest  of  an  execution 
debtor  in  property  in  which,  in  fact,  he  had  no  interest.^''  One 
cannot  recover  in  replevin  against  a  defendant  sued  as  city 
marshal  except  for  some  act  which  he  assumed  to  perform  as 
city  marshal,  and  in  the  absence  of  evidence  that  he  so  acted 
in  taking  the  property,  a  judgment  against  him  as  city  mar- 
shal will  be  reversed.^^ 

C.  Intervening  parties. 

A  third  person  who  makes  claim  for  property  replevied 
after  the  sheriff  has  taken  possession,  is  not  a  necessary,  or 
proper  party  to  the  action,  as  a  complete  determination  of  the 
controversy  between  the  original  parties  could  be  had  with- 
out his  presence  or  affecting  his  rights,  and  the  order  direct- 
ing him  to  be  brought  in  is  erroneous.'^ 

In  an  action  by  one  claiming  to  be  the  owner  of  and  en- 
titled to  the  possession  of  certain  chattels  which  had  been 
stored  by  a  third  party  with  the  defendant  to  replevin  the 
same,  a  motion  cannot  be  made  under  the  second  portion  of 
section  193  of  the  Civil  Practice  Act  by  either  of  the  parties 
to  the  action  to  have  such  third  party  brought  in  as  a  defend- 
ant. The  person  who  claims  the  interest  in  the  property  must 
make  the  motion  under  said  section.^  But  a  person  claiming 
securities  which  are  the  subject  of  an  action  between  third 
persons  is  entitled  to  be  made  a  defendant  in  the  action  on 
his  own  motion.^  The  judgment  debtor  against  whose  prop- 
erty execution  was  issued  has  an  interest  in  the  subject  of  an 

95.  Hampshire  Paper  Co.  v.  Hunt,  9       274,  117  N.  Y.  Supp.  654. 

St.  Rep.  31.  93-  King  Co.  v.  Seed,  6  Misc.  4,  58 

96.  Tiffany    v.    St.    John,    65   N.   Y.  St.  Rep.  116,  25  N.  Y.  Supp.  1115. 
3j^4  1.  United    Shoe    Repairing    Machine 

97.  Ford  Garage  Co.  v.  Brown,  198  Co.  v.  Dochtermann  Storage  Ware- 
App.  Div.  467;  Waid  v.  Gaylord,  1  house  Co.,  186  App.  Div.  359,  174  N. 
Hun.  607;  Alvord  v.  Haynes,  13  Hun.  Y.  Supp.  284. 

26.  2.  Miehaelis  v.  Towne,  51  App.  Div. 

98.  Scherl   v.    Flam,    133    App.    Div.      466,  64  N.  Y.  Supp.  751. 
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action  of  replevin  against  the  sheriff,  brought  by  a  claimant 
of  goods  levied  upon,  and  the  court  has  power  to  grant  his 
application  to  be  allowed  to  come  in  and  defend.'  An  under- 
taking to  save  and  hold  harmless  a  sheriff  from  all  damages 
by  reason  of  a  levy  made  by  him  given  after  the  commence- 
ment of  action  to  replevy  the  goods  levied  upon  is  within  sec- 
tion 699  of  the  Civil  Practice  Act,  and  the  obligors  are  en- 
titled to  be  substituted  as  defendants  in  the  action.* 

AETICIE  V. 
PLEADINGS  AND  DEFENSES. 

A.  Complaint. 

1.  Bnles  of  Civil  Practice,  Rule  270.    How  title  to  chattel  pleaded. 

An  allegation  in  a  pleading  interposed  by  either  party  to  the  effect  that  the 
party  pleading,  or  a  third  person,  was,  at  the  time  when  the  action  was 
commenced,  or  the  chattel  was  replevied,  as  the  case  may  be,  the  owner  of  the 
chattel,  or  that  it  was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defense  rests  on  a  right  of  possession  by  virtue  of  a  special 
property,  in  which  case  the  pleading  must  set  forth  the  facts  upon  which  the 
special  property  depends,  so  as  to  show  that  at  the  time  when  the  action  was 
commenced,  or  the  chattel  was  replevied,  as  the  case  may  be,  the  party  pleading, 
or  the  third  person,  was  entitled  to  the  possession. 

2.  Bnles  of  Civil  Practice,  Bnle  271.    Pleading  wrongful  taking  or 

detention. 

If,  in  an  action  to  recover  a  chattel,  the  complaint  contain  a  sufficient  state- 
ment of  the  plaintiff's  title,  a  general  allegation  that  the  defendant  wrongfully 
took  the  chattel,  is  aufficient  without  setting  forth  the  facts  showing  that 
the  taking  was  wrongful.  If  the  taking  of  the  chattel  is  not  complained  of,  but 
the  action  is  founded  on  its  wrongful  detention,  the  complaint  must  set  forth 
the  facts  showing  that  the  detention  was  wrongful. 

3.  Essential  facts  to  be  alleged  in  complaint. 

If  the  action  is  based  on  the  wrongful  taking  of  the  chattels 
in  question,  the  complaint  must  allege  the  title  of  the  plaintiff 
and  right  of  possession,^  together  with  the  wrongful  taking 
by  the  defendant.  It  is  not  necessary  to  allege  in  terms  de- 
tention of  the  property  by  the  defendant  in  such  case,  that  is 
only  necessary  in  an  action  in  the  nature  of  replevin  in  the 

3.  Rosenberg  v.  Salomon,  144  N.  Y.      N.  Y.  Supp.  228,  65  St.  Rep.  420. 

92.  5.  Scofleld  V.   Whitelegge,  49  N.   Y. 

4.  Hart  v.  Sexton,  11  Misc.  446,  33      359. 
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detinet.^   Nor  is  it  necessary  in  such  an  action  to  allege  a  de- 
mand and  refusalJ 

Where  the  plaintiff's  case  depends  upon  a  wrongful  deten- 
tion, without  a  wrongful  taking,  an  averment  in  the  complaint 
of  demand  and  refusal  is  necessary,^  as  well  as  an  allegation 
of  title.» 

The  property  should  be  mentioned  in  the  complaint,  but  it 
is  not  necessary  to  describe  it  with  the  same  particularity  as 
is  required  in  the  afl&davit  made  for  the  issuance  of  a  requisi- 
tion.i» 

If  damages  are  sought  for  the  depreciation  in  the  value  of 
the  goods,  they  must  be  pleaded." 

The  usual  form  is  to  charge  that  the  defendant  converted 
the  property  to  his  own  use.^^  But  a  statement  that  plaintiff 
converted  the  property  is  unnecessary,  although  it  does  not 
affect  the  complaint.^* 

No  distinctive  form  of  complaint  is  required  in  the  action 
other  than  the  general  requirements  of  all  pleadings." 

A  complaint  in  replevin  to  recover  a  thing  exchanged  on  an 
allegation  of  fraud,  inducing  the  exchange,  is  not  demurrable 
because  it  avers  a  warranty  of  soundness." 

A  complaint  which  alleges  property  in  plaintiff,  possession 
by  the  defendant,  the  value  of  the  property  and  defendant's 
refusal  to  deliver  the  same  on  demand,  states  a  cause  of 
action.^® 


6.  Hoffman  v.  Markham,  88  Hun, 
18,  34  N.  Y.  Supp.  508. 

Fraudulent  sale. — The  receipt  of 
goods  by  means  of  a  sale  induced  by 
fraud  is  tortious,  and  in  such  ease  the 
complaint  need  not  set  out  the  fact 
showing  that  their  detention  was 
wrongful.  Gowing  v.  Warner,  30  Misc. 
593,  63  N.  Y.  Supp.  793. 

7.  Simmons  v.  Lyons,  35  Super.  Ct. 
554,  aff'd,  55  N.  Y.  671. 

8.  Scofield  V.  Whitelegge,  49  N.  Y. 
259;  Treat  v.  Hathorn,  3  Hun,  646; 
Sluyter  v.  Williams,  37  How.  Pr.  109; 
Pierce  v.  Van  Dyke,  6  Hill,  613. 

Waiver  of  objection. — Where  the  ob- 
jection is  made  by  defendant  that  no 
demand  for  the  goods  was  proved,  it 
was  held  that  if  demand  were  necea 


sary,  it  was  waived  by  failure  to  move 
for  a  dismissal  of  the  complaint  upon 
that  ground.  Kauffman  v.  Klang,  16 
Misc.  379,  38  N.  Y.  Supp.  56. 

9.  Griffin  v.  L.  I.  R.  R.  C!o.,  101  N. 
y.  348. 

10.  Clemmons  v.  Brinn,  36  Misc. 
157,  72  N.  Y.  Supp.  1066. 

H.  Jermyn  v.  Hunter,  93  App.  Div. 
175,  87  N.  Y.  Supp.  546. 

12.  Decker  v.  Mathews,  12  N.  Y. 
313. 

15.  Vogel  V.  Babcock,  1  Abb.  Pr. 
176. 

14.  Western  R.  R.  Co.  v.  Bayne,  75 
N.  Y.  1. 

16.  Devlin  v.  Stahl,  2  Civ.  Pro.  R. 
222. 

16.  Gregory   v.   Fichtner,    14   N.   Y. 
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A  complaint  alleging  plaintiff  to  be  entitled  to  the  imme- 
diate possession  of  property  of  plaintiff  and  that  at  a  given 
date  defendant  being  then  in  possession  of  the  property  un- 
lawfully converted  and  disposed  of  the  same  to  his  o^vn  use 
and  to  plaintiff's  damage,  states  a  cause  of  action.  It  is  not 
deficient  on  account  of  failure  to  allege  demand  and  refusal, 
but  an  allegation  of  disposal  of  the  property  which  involved 
the  exercise  of  dominion  over  it,  is  sufficient,  as  such  defend- 
ant was  not  entitled  to  exercise  this  right.^' 

The  complaint  need  not  allege  that  the  action  is  not  within 
any  of  the  exceptions  mentioned  in  section  1089.^* 

4.  Pleading  of  title  and  possession. 

Under  Rule  270,  an  allegation  that  the  plaintiff  is  the  owner 
of  the  chattels  in  question  or  that  it  was  his  property,  is  suffi- 
cient unless  the  action  rests  on  a  right  of  possession  by  virtue 
of  a  special  property,  in  which  case  the  complaint  must  set 
forth  the  facts  on  which  the  special  property  depends.^^  It 
is  sufficient  if  the  complaint  contains  a  substantial  averment 
of  plaintiff's  ownership  without  setting  forth  the  facts.^"  ,  An 


Supp.    891,    38    St.   Rep.    192,    31    Civ. 
Pro.  R.  1. 

Complaint  against  sheriff  held  suffi- 
cient.— ^A  oomplaint  which  alleges  that 
plaintiflF  is  the  owner  and  entitled  to 
the  possession  of  goods,  that  the 
sheriff  has  possession  and  wrongfully 
detains  them,  and  that  the  ground  of 
detention  is  that  he  is  entitled  to  pos- 
session by  virtue  of  process  issued  to 
him  as  sheriff,  and  also  alleging  that 
plaintiff  demanded  from  the  sheriff  a 
return  of  the  property,  which  was  re- 
fused, sets  forth  facts  suiBoient  to 
constitute  a  cause  of  aHion.  Summer 
V.  Greenberg,  9  Misc.  720,  60  St.  Rep. 
852,  29  N.  Y.  Supp.  602. 

17.  Saratoga  Gas  Co.  v.  Hazzard,  55 
Hun,  251,  27  St.  Rep.  588,  7  N.  Y. 
Supp.  844,  aff'd  30  St.  Rep.  1016,  121 
N.  Y.  677. 

18.  Hoffman  v.  Markham,  88  Hun, 
18,  34  N.  Y.  Supp.  508,  68  St.  Rep. 
292. 

19.  Liquor  tax  certificate. — A  plain- 


tiff, sulug  to  replevy  a  liquor  tax  cer- 
tificate assigned  to  him  as  collateral 
security  for  money  advanced  to  en- 
able the  holder  to  procure  the  certifi- 
cate, need  not  allege  facts  showing 
that  he  is  "not  forbidden  to  traffic  in 
liquors"  under  the  statute.  Bachmann- 
Bechtel  Brewing  Co.  v.  Gehl,  154  App. 
Div.  849,  139  N.  Y.  Supp.  807. 

Admissions. — In  an  action  of  re- 
plevin for  property  alleged  to  have 
been  obtained  by  fraud  of  one  defend- 
ant, and  afterward  transferred  by  him 
by  a  general  assignment,  for  benefit 
of  creditors,  to  the  other  defendants, 
held,  that  the  allegation  of  transfer 
was  not  an  admission  of  title  in  such 
defendant.  Rome  v.  McGovern,  9 
Daly,  60. 

20.  Barclay  v.  Quicksilver,  etc.,  Co.. 
6  Lans.  25 ;  Heine  v.  Anderson,  2  Duer. 
318. 

An  allegation  that  the  plaintiff  was 
the  owner  and  entitled  to  the  imme- 
diate posfespion  of  goods,  was  held  to 
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allegation  that  the  chattels  in  question  "were  the  goods  of  the 
plaintiff,"  is  snfficient.^^  Where  the  complaint  alleges  that 
plaintiff  was  lawfully  possessed  of  certain  property,  it  suffi- 
ciently avers  plaintiff's  title.^^  An  allegation  in  the  complaint 
that  the  defendant  has  become  possessed  of,  by  forcibly  tak- 
ing from  plaintiffs  and  wrongfully  detains  from  the  plain- 
tiffs, the  following  goods  and  chattels  of  the  plaintiffs,  suffi- 
ciently states  ownership  in  the  plaintiffs.^ 

Where  no  facts  are  stated  to  show  the  ownership  of  the 
plaintiff,  the  general  allegation  of  ownership  must  be  to  the 
effect  that  the  plaintiff  was  the  owner  at  the  time  of  the  com- 
mencement of  the  action.^* 

A  complaint  which  alleges  that  plaintiff  is  the  owner  of 
chattels  described  therein  of  the  value  stated,  and  that  de- 
fendant is  in  possession  of  the  chattels,  and  refuses,  after  de- 
mand made,  to  deliver  them  to  plaintiff,  states  a  cause  of  ac- 
tion for  wrongful  detention  of  the  chattels,  since  ownership 
imports  a  right  of  possession,  and  either  is  sufficient  to  main- 
tain the  action.^ 

Where  a  complaint  alleged  that  plaintiffs  had  a  special 
property  in  the  property  replevied,  stating  that  it  was  a  lien 
for  unpaid  purchase  money,  and  the  defendant's  answer 
denied  the  allegation,  no  motion  was  made  to  make  the  com- 
plaint more  definite  and  certain,  and  it  appeared  that  defend- 
ants were  not  harmed  by  the  omission,  and  the  complaint  set 
forth  "the  facts  upon  which  the  special  property  depends," 
as  required  by  Eule  270,  it  was  held  that  the  defect  would  not 
require  the  reversal  of  the  judgment,  and  also  that  plaintiffs 
by  alleging  absolute  ownership  as  well  as  a  special  interest 
did  not  waive  their  special  interest,  as  the  inconsistency  be^ 
tween  the  two  claims  did  not  arise  from  the  facts,  but  related 
wholly  to  the  legal  conclusions  to  be  drawn  from  conceded 
facts.^ 

be  an  allegation  of  fact.  Walter  v.  App.  Div.  532,  98  N.  Y.  Supp.  13.  ■ 
Lockwood,  23  Barb,  ass ;  Davis  V.  Hop-  25.  G-riswold    v.    Manning,    67    App. 

pock,  6  Duer,  254.  Div.  372,  73  N.  Y.  Supp.  702.    Further 

21.  Simmons  v.  Lyons,  35  Super.  Ct.  holding   that    it    is    not    necessary    to 
554,  aff'd  55  N.  Y.  671.  allege  that  the  demand  was  made  by 

22.  Seifret  v.  Kraft,  13  Civ.  Pro.  R.  plaintiff    personally,    or     by    his    au- 
321.  thorized  agent. 

23.  Van    Derminden    v.     Elsas,     35  26.  Tuthill  v.   Skidmore,   124  N.   Y. 
Supr.  a.  66.  149. 

24.  Burdick     v.     Cheeseborough,     94 
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A  complaint  in  replevin  against  a  city  marshal  to  recover 
property  seized  on  execution  against  a  chattel  mortgagor 
which  alleges  that  the  plaintiffs  are  owners  and  entitled  to 
possession,  should  not  be  dismissed  for  failure  to  state  a 
cause  of  action  merely  because  it  also  sets  forth  the  fact  that 
the  plaintiffs  became  owners  of  the  mortgaged  chattels  by 
assignment  from  the  mortgagee  after  the  mortgagor's  de- 
fault.27 

Where  the  complaint  sets  out  that  plaintiff's  intestate  was 
the  owner  and  entited  to  immediate  possession  of  chattels, 
and  alleges  the  appointment  of  plaintiff  as  her  administrator ; 
that  defendants  are  in  possession  of  the  chattels,  and  that 
plaintiff  had  demanded  their  delivery  which  had  been  refused, 
it  was  held  sufficient  for  the  wrongful  detention  of  the 
chattels.^^ 

5.  Wrongful  taking  or  detention. 

If  the  action  is  based  on  the  wrongful  taking  of  chattels  and 
the  complaint  contains  a  sufficient  statement  of  the  plaintiff's 
title,  as  prescribed  by  Eule  271,  a  general  allegation  that  the 
defendant  wrongfully  took  the  chattels,  is  sufficient  without 
setting  forth  the  facts  showing  that  the  taking  was  wrongful. 
A  complaint  in  an  action  against  a  sheriff  to  recover  chattels 
which  alleges  plaintiff's  title  and  that  defendant  wrongfully 
took  them  is  sufficient  under  Eule  271,  though  there  was  no 
allegation  that  plaintiff,  whose  mortgage  was  not  yet  due, 
"deemed  himself  unsafe"  and  so  entitled  to  possession  under 
the  insecurity  clause.^*  But,  it  has  been  held  that  a  lessor, 
suing  under  a  clause  in  a  lease  of  chattels  giving  him  the  right 
to  possession  if  he  deems  himself  unsafe,  must  so  allege.^" 

If  the  action  is  founded  on  wrongful  detention,  under  Eule 
271  the  plaintiff  must  allege  that  he  has,  as  the  owner,  de- 
manded the  possession  of  the  chattel  or  that  there  is  some 
other  fact  which  puts  the  defendant  in  the  wrong.  This  rule 
has  nothing  to  do  with  the  facts  relating  to  the  title,  but  refers 
to  the  facts  which  show  "that  the  detention  was  wrongful."*^ 
A  general  allegation  of  wrongful  detention  may  be  deemed  a 

27.  Donovan    v.    Stuber,     130    App.  ,    N.  Y.  Supp.  850. 

Div.  235,  114  N.  Y.  Supp.  593.  30.  Hathaway  v.  Quimby,  1  T.  &  C. 

28.  Rogers  v.   Conde,   67  App.   Div.       386. 

130,  74  N.  Y.  Supp.  390.  31.  Wagman    v.    Raynor,    163    App. 

29.  Crutta  v.  Daly,  84  Misc.  192,  145      Div.  68,  148  N.  Y.  Supp.  471. 
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conclusion  of  law,  and  hence  insufficient.^  But  is  not  neces- 
sary to  allege  evidence  as  to  the  wrongful  detention.^  If  the 
complaint  alleges  that  the  plaintiff  had  been  and  was  the 
owner  of  the  property  and  that  it  came  into  the  defendant's 
possession,  and  that  plaintiff  demanded  it  and  the  defendant 
refused  to  deliver  it,  the  complaint  is  sufficient.^ 

6.  Joinder  of  causes  of  action. 

A  section  in  the  former  Code  of  Civil  Procedure  provided 
that  the  title  relating  to  the  action  should  not  be  construed 
as  to  prevent  the  plaintiff  from  uniting  in  the  same  complaint, 
two  or  more  causes  in  the  same  complaint,  in  any  case  speci- 
fied in  section  484  of  the  Code  of  Civil  Procedure,  which  sec- 
tion contained  the  general  provisions  relating  to  the  joinder 
of  causes  of  actions.  This  provision  has  not  been  enacted  in 
the  Civil  Practice  Act,  it  being  thought  unnecessary.  The 
joinder  of  actions  in  a  replevin  suit  is  governed,  as  hereto- 
fore, by  the  general  practice  provision,  which  is  now  contained 
in  section  258  of  the  Civil  Practice  Act. 

A  plaintiff  may  recover  in  an  action  of  replevin  although 
the  complaint  contains  two  counts,  one  founded  upon  a  claim 
of  ownership  of  the  chattel  and  the  other  founded  on  a  lien 
thereon.  But  where  the  jury  finds  that  the  plaintiff  had  no 
title  there  can  be  no  recovery  on  the  theory  of  the  lien,  if  be- 
fore the  action  the  plaintiff  had  voluntarily  surrendered  pos- 
session of  the  chattel  to  the  defendant.^^ 

Where  the  complaint  may  be  held  to  be  drawn  in  a  double 
aspect  both  for  the  wrongful  taking  and  for  the  wrongful 
detention,  and  proof  is  given  only  to  show  the  wrongful  de- 

32.  Scofield  v.  Whitelegge,  49  N.  Y.  sion,  which  was  refused;  that  he  wrong- 

259.  fully  detained  the  goods,  and  that  the 

S3.  Chapin  v.  Merchants'  Nat.  Bank,  cause  of  detention  was   that  the   de- 

31  Hun,  S29.  fendant  had  levied  upon  them  by  virtue 

34.  Chapin  v.  Merchants'  Nat.  Bank,  of  execution  issued  against  third  per- 

31  Hun,  529.  sons  named;    this   was   held  sufficient 

Action    against    sheriff. — The     com-  compliance  of  Rule  271.     Desbecker  v. 

plaint    alleged    that    plaintiffs    owned  McFarline,  43  App.  Div.  455,  59  N.  Y 

and    were   entitled   to   immediate   pos-  Supp.  439,  affirmed  on  opinion  below. 

session  of  the  chattels  described;  that  166  N.  Y.  625. 

they  made  a  demand  therefor  from  the  35.  Dean   v.   Butler,    166    App.    Div. 

defendant,  sheriff,  who  was  in  posses-  367,  153  N.  Y.  Supp.  34. 
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tention,  the  action  can  be  treated  as  though  it  had  been 
brought  for  a  wrongful  detention  only.^" 

Where  in  an  action  of  replevin  the  complaint  set  forth  two 
inconsistent  causes  of  action  and  the  defendant  moved  at  the 
trial  to  compel  the  plaintiff  to  elect  between  them,  it  was  held 
the  court  might  decline  to  decide  the  motion  until  a  part  or 
aU  of  the  evidence  was  taken,  and  any  denial  of  the  motion 
was  discretionary  so  far  that  it  would  not  be  reviewed  in  the 
Court  of  Appeals  when  it  appeared  defendant  was  not 
harmed.^' 

A  cause  of  action  in  replevin  cannot  be  joined  with  a  suit 
in  equity,  especially  where  both  causes  do  not  affect  all  the 
parties  defendant.^ 

7.  Amendment. 

It  has  been  held  that  the  Special  Term  has  power,  in  its 
discretion,  to  allow  an  amendment  to  a  complaint  by  making 
the  cause  of  action  one  for  conversion  instead  of  replevin. ** 
But  where  the  sureties  on  a  bond  for  the  return  of  goods,  given 
by  the  sheriff  in  an  action  of  replevin,  who  were  in  no  way 
connected  with  the  original  taking,  have  been  substituted  as 
defendants  in  his  stead,  it  is  improper  to  allow  such  an  amend- 
ment of  the  complaint.*"  And  the  complaint  cannot  be 
amended  upon  the  trial  so  as  to  change  the  cause  of  action 
from  one  in  replevin  to  one  in  conversion.*^  And  an  action 
against  a  carrier  to  recover  damages  for  failure  to  deliver 
goods  cannot  be  treated  in  the  judgment  as  an  action  of  re- 
plevin.^ 

In  an  action  of  replevin  to  recover  chattels,  alleged  to  have 
been  delivered  to  the  defendant  under  a  contract  by  which  the 
title  to  them  was  to  remain  in  the  plaintiff  until  paid  for,  it 
is  error  to  permit  the  plaintiff  to  amend  his  complaint  on  the 
trial  by  striking  out  the  allegation  that  the  contract  provided 
title  should  remain  in  the  plaintiff  and  alleging  instead  that 
the  plaintiff  had  rescinded  the  contract.^ 

36.  Griffin  v.  L.  I.  R.  R.  Co.,  101  N.  40.  Roessel    v.   Rosenberg,    10   Misc. 
Y.  348.  38,  30  N.  Y.  Supp.  812. 

37.  Tuthill  V.   Skidmore,   124  N.  Y.  41.  Shafarman   v.   Jacobs,    15   Misc. 
149.  10,  36  N.  Y.  Supp.  428. 

38.  Sisson  v.  Bassett,  134  App.  Div.  42.  Brookstone  v.  Westcott  Express' 
53,  118  N.  Y.  Supp  664.  Co.,  39  Misc.   634,  61  N.  Y.  Supp.   72. 

39.  Goddard  v.  Cassell,  84  Hun,  43,  43.  Both  v.  Felt,  60  Misc.   116,  111 
31  N.  Y.   Supp.   1044,  65  St.  Rep.   74.  N.  Y.  Supp.  649. 
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8.  Variance. 

Where,  in  the  coinplaint  and  upon  the  trial,  plaintiff  claims 
as  sole  owner,  he  must  stand  or  fall  upon  that  and  cannot  fall 
back  upon  an  alleged  lien.^*  Where  the  complaint  alleges  that 
the  goods  were  wrongfully  taken  from  the  plaintiff's  posses- 
sion, while  the  evidence  shows  that  they  were  obtained  by  false 
and  fraudulent  representations,  there  is  a  fatal  variance.^ 
Nor  can  a  plaintiff  p.o  frame  his  complaint  that  if  he  fails  to 
recover  possession  of  the  property  he  can  recover  damages 
for  its  conversion.^  Plaintiff  cannot  succeed  in  replevin  un- 
less he  proves  title  to  the  specific  property  which  he  seeks  to 
recover,  and  where  he  fails  in  this  respect  ho  cannot  maintain 
his  action  by  proving  a  claim  for  the  value  of  the  property, 
as  such  claim  is  in  distinct  repudiation  of  any  continued  claim 
for  the  property  itself.  The  judgment  must  be  according  to 
the  allegations  and  proof,  and  a  judgment  in  replevin  for  the 
plaintiff  cannot  by  tacit  consent  of  the  defendant  be  sup- 
ported as  one  for  a  conversion.*'' 

The  plaintiff  cannot  be  defeated  on  the  ground  that  there 
was  a  difference  between  the  notice  given  to  the  sheriff  of 
claim  for  the  chattels,  and  the  cause  of  action  set  out  in  the 
complaint.** 

B.  Answer  and  defenses. 

1.  Civil  Practice  Act,  §  1093.    Answer  of  title  in  third  person. 

The  defendant  by  answer,  may  defend  on  the  ground  that  a  third  person  was 
entitled  to  the  chattel,  without  eonneeting  himself  with  the  latter 's  title. 

2.  Civil  Practice  Act,  §  1119.    Defendant  may  demand  judgment  for 

return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plaintiff,  or  to  a 
person  not  a  party  to  the  action,  as  prescribed  in  the  foregoing  sections  of  this 
article,  the  defendant's  attorney,  within  the  time  allowed  to  Mm  for  the  service 
of  a  notice  of  trial,  may  serve  upon  the  plaintiff's  attorney  a  notice  that 
the  defendant  demands  judgment  for  the  return  of  the  chattel  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof. 

44.  Hudson  v.  Swan,  83  N.  T.  553.  Van  Curen,  18  How.  Pr.  94 ;   Maxwell 

45.  Shafarman  v.   Jacobs,   15   Misc.      v.  Famam,  7  How.  Pr.  236. 

10,  36  N.  Y.  Supp.  428,  aff 'd,  157  N.  T.  47.  Shapiro  v.  Lankay,  35  Misc.  39, 

699.  70  N.  Y.  Supp;  218. 

46.  Austin  v.  Wauful,  36  St.  Eep.  48.  Leinkauf  Banking  Co.  v.  Grell,  62 
779,   13   N.  Y.  Supp.   184;   Seymour  v.  App.  Div.  275,  70  N.  Y.  Supp.  1083. 
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3.  Bnles  of  Civil  Practice,  Enle  272.    Answer  that  property  was  dis- 

trained doing  damage. 

If,  in  an  action  to  recover  a  chattel,  the  defence  be  that  a  chattel,  to  recoTer 
which  the  action  is  brought,  was  distrained  doing  damage,  an  allegation  that 
the  defendant,  or  the  person  by  whose  command  he  acted,  was  then  lawfully 
possessed  of  the  real  property,  and  that  the  chattel  was  distrained  while  it  was 
doing  damage  thereon,  is  suf&cient,  without  setting  forth  the  title  to  the  real 
property.49 

4.  Denials. 

In  an  action  for  wrongful  detention  it  is  necessary  for  plain- 
tiff to  show  his  title,  which  may  be  controverted  under  a  gen- 
eral denial.^*  Where  the  complaint  in  an  action  to  recover 
possession  of  personal  property  contains  no  averment  of  a 
wrongful  taking,  but  simply  alleges  wrongful  detention,  a 
general  denial  puts  in  issue  both  plaintiff's  title  and  the  wrong- 
ful detention,  and  under  it  defendant  may  show  title  in  a 
stranger  although  he  does  not  connect  himself  with  the  title.^^ 

The  plaintiff  in  such  an  action  is  bound  to  prove  that  he  is 
entitled  to  possession  at  the  time  of  the  commencement  of  the 
action,  and  his  rights  may  be  put  in  issue  by  general  denial, 
under  which  the  defendant  may  prove  any  fact  which  would 
tend  to  disprove  plaintiff's  right  to  possession  at  the  com- 
mencement of  the  action,  and  to  prove  that  the  right  to  pos- 
session was  either  in  the  defendant  or  a  third  party .^^ 

49.  Town    Law. — One    upon    whose  Early,  49  Misc.   614,  96  N.  T.  Supp. 

lands    animals    are    found    trespassing  837. 

may  proceed  under  section  380  of  the  Railroad  cars. — Where  plaintiff  sued 

Town  Law,  or  under  Article  16  of  the  to  recover  two  cars  which  he  claimed  as 

Justice  Court  Act,  and  his  detention  for  property  of  the  railroad  of  which  he 

the  damages  done  is  a  valid  defense  to  was  receiver,  and  on  the  trial,  under  a 

an  action  by  the  owner  to  replevin  the  general    denial,    defendant    offered    to 

animals.    Boyce  v.  Perry,  26  Misc.  355,  prove  that  it  had  title  from  a  railroad 

57  N.  Y.  Supp.  214.  owning  the  cars  previous  to  their  being 

60.  Griffin  v.  L.  I.  R.  E.  Co.,  101  N.  sold   to   plaintiff's   railroad,   and   also 

Y.  348 ;  Crane  v.  Crane,  26  Week.  Dig.  offered  to  prove  title  in  a  railroad  from 

102.  which  defendant  leased  them,  both  of 

51.  Siedenbach  v.  Eiley,   111  N.  Y.  which  offers  were  excluded  as  not  set 

560;  Griffin  v.  Long  Island  K.  R.  Co.,  up  in  the  answer,  held,  such  exclusion 

101  N.  Y.  348 ;  Jacobs  v.  Haefelein,  60  was  error.    Griffin  v.  L.  I.  R.  R.  Co.,  1 

App.  Div.  533,  69  N.  Y.  Supp.  1034;  St.  Rep.  56. 

Levy  v.  Kelter,  63  App.  Div.  392,  71  N.  52.  Oakland  Mfg.  Co.  v.  Linde  Co., 

Y.  Supp.  509 ;  Haas  v.  Altieri,  21  N.  Y.  162  App.  Div.   543,   147  N.  Y.   Supp. 

Supp.    950,    Z    Misc.    252;    Knapp    v.  1045. 
Schneider,    10    Daly,    218;    Steams   v. 


EKPLEVIN.  3037 

But,  where  the  action  is  for  a  wrongful  taMng  instead  of  a 
wrongful  detention,  the  plaintiff  is  entitled  to  recover  on 
proof  of  his  possession,  and  it  is  no  defense  that  a  third  per- 
son owns  the  property  unless  the  defendant  connects  himself 
with  such  ownership.^ 

5.  Fart  ownership. 

Part  ownership  of  a  chattel  is  a  good  defense  to  an  action 
of  replevin." 

6.  Title  in  third  person. 

Where  an  action  of  replevin  is  hased  on  the  wrongful  de- 
tention of  the  property,  the  plaintiff  is  bound  to  prove  his 
ownership  and  right  of  possession,  and  the  defendant  under  a 
general  denial  can  raise  the  question  that  the  title  to  the  prop- 
erty is  in  a  third  person,  and  it  is  not  necessary  for  the  de- 
fendant to  connect  himself  with  the  title  of  such  third  person.*^ 
By  virtue  of  section  1093,  the  action  may  be  defended  on  the 
ground  that  a  third  person  is  entitled  to  the  property,  al- 
though the  defendant  does  not  connect  himself  with  the  title. 
It  is  a  defense  to  an  action  to  recover  a  chattel  that  plaintiff 
had  no  title  thereto  and  that  it  was  delivered  to  defendant  by 
one  lawfully  in  possession  for  the  purpose  of  having  it  re- 
paired.^ Where  one  has  a  claim  for  salvage  against  property 
and  delivers  it  to  defendant  to  keep  for  him  until  the  claim  is 
paid,  under  an  action  by  the  owner  to  recover  the  property 
defendant  can  set  up  the  lien  as  a  defense  to  the  action,  there 
having  been  no  wrongful  taking,  but  merely  a  detention,  in 
which  case  right  of  possession  in  a  third  person  is  available.^^ 

This  rule  necessarily  cannot  apply  when  the  action  is  based 
on  wrongful  taking  instead  of  wrongful  detention.  If  the 
rule  so  applied,  legal  justification  would  be  found  for  any  per- 
son to  seize  property  in  the  possession  of  another  whenever 
such  property  di<3  not  belong  to  the  possessor.  One  who 
takes  property  from  the  possession  of  another  cannot  defend 
his  act  on  the  ground  that  the  property  belongs  to  a  third  per- 
son unless  he  acts  by  such  third  person's  authority.^    Where 

63.  Sec  the  following  subdivisions.  57.  Central  Stock  Yard  &  Transit  Co. 

64.  Hudson  v.  Swan,  83  N.  Y.  552.  v.  Mears,  89  App.  Div.  453,  85  N.  Y. 
66.  See,  supra,  subd.  4.    Denials.  Supp.  795. 

66.  Beck  v.  Schneider,  84  Mise.  23,  68.  BiDs  v.  Baker,  178  App.  Div.  480, 

145  N.  Y.  Supp.  1046.  165  N.  Y.  Supp.  171;  Guilford  v.  Mills, 
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plaintiff's  proof  in  an  action  for  wrongful  taking,  showed 
both  title  to  and  possession  of  the  property,  defendants  can- 
not defend  hy  proving  title  in  judgment  debtors,  nor  can  they 
raise  any  objection  which  they  could  waive,  without  alleging 
and  proving  facts  which  gave  them  the  right  to  stand  in  the 
debtor's  shoes  and  assail  plaintiff's  title.^' 

Before  the  enactment  of  any  statute  on  the  subject,  it  was 
very  generally  held  that  property  in  a  stranger  is  not  avail- 
able as  a  defense  unless  defendant  connects  his  title  with  that 
of  the  stranger.®* 

7.  Value  of  property. 

The  value  of  the  property  is  not  the  subject  of  an  issue  and 
should  not  be  denied.^^  Although  the  value  is  alleged  in  the 
complaint  and  is  not  denied,  the  defendant  may  prove  the 
true  value.*^ 

8.  Justification  under  le^  process. 

Under  an  answer  justifying  seizure  of  property  under  a 
valid  execution,  and  averring  defendant's  right  to  take,  hold 
and  sell  the  same  under  such  process,  the  defendant  may  show 
that  the  judgment  on  which  it  was  issued  was  rendered  on  a 
demand  for  the  purchase  price  of  exempt  property,  although 
it  was  not  so  alleged  in  the  answer.®^ 

In  an  action  to  replevy  certain  personal  property  where  the 
answer  admitted  the  possession,  but  denied  its  wrongful 
character  without  setting  up  any  affirmative  defense,  the  de- 
fendant was  permitted  to  prove  that  the  property  was  taken 
by  him  under  a  tax  warrant  delivered  to  him  as  marshal ;  and 
it  was  held  that  there  was  error,  as  the  evidence  was  new 
matter,  by  way  of  justification,  and  was  required  to  be  pleaded 
in  order  to  be  proved;  and  that  defendant's  remedy  was  by 
motion  for  leave  to  amend  his  answer,  and  not  by  application 
to  conform  the  pleadings  to  the  facts  proved." 

57  Hun,  493,  11  N.  Y.  Supp.  2*1,  33  St.  192 ;   Connoss  v.  Meir,  2  E.  D.  Smith, 

Bep.  37.  314;    Haekett    v.    Eiehards,    3    E.    D. 

59.  Klinger  v.  Bondy,  36  Hud,  601.  Smith,   13,  reversed  on  other  grounds, 

60.  Duncan  v.  Spear,   li  Wend.   30;  13  N.  Y.  138. 

Hoyt  V.  Van  Alstyne,   15   Barb.   568;  62.  Woodruff  v.  Cook,  85  Barb.  505. 

Gerber  v.  Monie,  56  Barb.  652;   Davis  63.  Kraft  v.   Colling,   13  Week.  Dig. 

V.    Hoppoek,    6    Duer,    254;     King    v.  189. 

Orser,  4  Duer,  431.  64.  American  Tool  Co.  v.  Smith,  24 

61.  McKensie    v.    Farrell,    4    Bosw.  Week.  Dig.  228. 
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9.  Lien  of  defendant. 

Where  the  answer  denies  the  plaintiff's  title,  and  alleges 
that  the  property  was  deposited  by  him  with  defendant  to 
secure  the  payment  of  moneys  loaned  to  him,  which  are  still 
dne,  no  part  of  the  answer  can  be  stricken  out  as  irrelevant.^^ 

Under  the  statute,  chapter  608,  Laws  of  1902,  which  pro- 
vided that  a  warehouseman  should  not  be  made  a  party  in  an 
action  of  replevin  if  he  had  made  known  to  the  claimant  the 
name  and  address  of  the  depositor  or  holder  of  the  warehouse 
receipt,  the  warehouseman  as  defendant  was  required  to  plead 
his  exemption.^ 

In  an  action  of  replevin  against  a  warehouse  to  recover  fur- 
niture stored,  the  defendant  alleged  and  attempted  to  prove 
that  the  furniture  was  stored  and  owned  by  the  divorced  wife 
of  the  plaintiff.  It  was  shown  that  at  the  time  the  husband 
conveyed  certain  property  to  his  wife  for  her  support  and  in 
consideration  of  a  release  of  her  dower  and  claims  for  ali- 
mony, she  gave  him  a  bill  of  sale  of  all  the  personal  property 
in  the  house  from  which  the  furniture  was  removed  for  stor- 
age, with  some  minor  exceptions.  On  all  the  evidence,  it  was 
held  that  it  was  error  to  allow  the  jury  to  base  a  verdict  for 
the  defendant  on  a  finding  that  the  bill  of  sale  had  been  ob- 
tained from  the  wife  "surreptitiously."^'^ 

10.  Demand  of  judgment  for  return. 

Section  1119  of  the  Civil  Practice  Act  contains  provisions 
for  a  demand  by  the  defendant  for  the  return  of  the  chattel. 
If  the  defendant's  answer  contains  a  demand  for  the  return 
of  the  chattel  taken  by  plaintiff  in  replevin,  it  is  not  neces- 
sary to  serve  the  notice  mentioned  in  this  section  in  order  to 
obtain  a  return  of  the  chattel.^ 

Where  the  property  has  been  taken  from  the  defendant  and 
delivered  to  the  plaintiff,  and  judgment  is  finally  entered  in 
favor  of  the  defendant,  and  a  return  of  the  property  to  him 
is  directed,  no  damages  for  the  taking  and  withholding  of  the 

65.  Townsend   v.   Piatt,    3   Abb.   Pr.      Y.  Supp.  61. 

325.  68.  McCobb      v.      Christiaasen,      27 

66.  Herzlett  v.  Hamilton  Warehouse  Misc.  825,  59  N.  Y.  Supp.  187,  afl'd,  46 
Co.,  47  Misc.  6€0,  94  N.  Y.  Supp.  580.  App.  Div.   623,   61  N.   Y.   Supp.   1141, 

67.  Lesster     v.     Columbia     Storage  aff'd,  168  N.  Y.  661. 
Warehouses,  130  App.  Div.  551,  115  N. 
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property  so  seized  can  be  recovered  by  him  in  such  action  un- 
less a  claim  therefor  has  been  set  up  in  his  answer.® 

Possession  by  the  defendant  need  not  be  proved  by  the 

plaintiff,  where  the  answer  avers  that  the  property  was  taken 

•from  the  defendant  in  the  action  and  prays  for  its  restoration.^" 

11.  Amendment  of  answer. 

Where  the  complaint  alleges  partnership  or  ownership  of 
the  property  and  its  value,  which  is  denied  by  the  answer,  and 
the  complaint  also  alleges  unlawful  possession  and  detention 
by  defendant  who  had  levied  on  the  property  under  execution 
against  a  third  person,  and  that  the  property  was  not  that  of 
a  third  person,  and  the  answer  admits  these  facts,  it  is  too 
late,  at  the  trial  after  plaintiff  has  proved  the  facts  denied 
and  rested,  to  permit  defendant  to  amend  his  answer  and 
withdraw  his  admission  so  as  to  allege  ownership  in  the  third 
person.''^ 

Where  defendant's  answer  in  replevin  alleges  ownership 
in  themselves  and  their  evidence  does  not  show  individual 
ownership,  but  joint  ownership  with  plaintiff,  and  the  judg- 
ment awards  possession  to  defendants,  the  answer  will  be  con- 
sidered as  amended  by  inserting  an  averment  that  plaintiff 
and  defendant  are  joint  owners.™ 

C.  Connterclaim. 

Eeplevin  is  a  possessory  action  and  a  counterclaim  for  dam- 
ages can  neither  diminish  nor  defeat  a  claim  for  the  recovery 
of  specific  chattels." 

Where  a  complaint  in  replevin  alleges  that  the  plaintiff  de- 
livered chattels  to  the  defendant  to  sell  and  remit  the  pro- 
ceeds, and  to  return  the  same  if  not  sold,  which  the  defendant, 
not  having  made  a  sale,  refused  to  do  upon  demand,  the  de- 
fendant, having  alleged  that  the  chattels  were  delivered  as 
security  for  an  existing  and  subsequent  indebtedness,  may 
assert  a  counterclaim  demanding  a  foreclosure  of  the  lien 
upon  the  chattels  and  judgment  for  sums  due  from  the  plain- 

69.  Whiteomb  v.   Hoffman,   14  Hnn,      849. 

335.  72.  Alexander   v.    Harkin,    53    Miac. 

70.  Schwabelana     v.     Halohan,     10      317,  103  N.  T.  Supp.  56. 

Misc.  176,  62  St.  Rep.   518,  30  N.  T.  73.  Spaus   v.    Stolwein,    75   Misc.    1, 

Snpp.  910.  134  N.  Y.  Supp.  603. 

71.  Butler  v.  Farley,  1  N.  Y.  Snpp. 
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tiff.  This  is  so,  because  the  claims  against  the  plaintiff  arise 
out  of  the  contract  or  transaction  set  forth  in  the  complaint, 
are  connected  with  the  subject-matter  of  the  action,  and 
should  be  settled  in  one  actionJ* 

In  an  action  to  replevin  a  wagon,  the  value  of  repairs  made 
thereto  by  the  defendant  at  the  request  of  the  plaintiff,  con- 
stitutes a  valid  counterclaim.''^ 

Where  the  property  has  been  delivered  to  plaintiff,  an 
answer  setting  up  a  lien  thereon  and  claiming  damages  for 
taking  it,  does  not  constitute  a  counterclaim.''^  Counterclaims 
for  the  storage  of  chattels  and  injury  to  the  defendant's  prop- 
erty in  their  removal  are  insufficient.''''  In  an  action  of  re- 
plevin brought  by  two  plaintiffs  jointly  to  recover  possession 
of  certain  goods  a  counterclaim  based  on  the  conversion  of 
certain  other  and  different  property  by  one  of  the  plaintiffs 
cannot  be  asserted  under  section  266  of  the  Civil  Practice  Act. 
A  breach  of  contract  on  the  part  of  one  of  the  plaintiffs,  but 
in  nowise  involving  the  other  plaintiff,  cannot  be  asserted  as 
a  counterclaim.''^ 

ARTICLE  VI. 
PROCEEDINGS  BY  PLAINTIFF  TO  SECURE  CHATTEL  PENDING  ACTION. 

A.  In  general. 

1.  Civil  Practice  Act,  §  1094.    Plaintiff  may  require  sheriff  to  replevy. 

The  plaintiff,  when  the  summons  is  issued,  or  at  any  time  afterwards  and 
before  the  service  of  a  copy  of  the  defendant's  answer,  or,  where  judgment  is 
taken  by  default  for  want  of  an  appearance  or  pleading,  before  the  entry  of 
the  final  judgment,  may  cause  the  chattel,  to  recover  which  the  action  is  brought, 
to  be  replevied  by  the  sheriff  of  the  county  where  it  is  found. 

2.  Civil  Practice  Act,  §  1095.    Prereqiiisites  to  replevy  by  sheriff  in 

action  to  recover  a  chattel. 
For  the  purpose  of  requiring  a  sheriff  to  replevy  in  an  action  to  recover  a 
chattel,  the  plaintiff  must  deliver  to  the  sheriff  an  affidavit  and  a  written  under- 
taking,  as  prescribed  by  rule,   with   a  written   requisition   indorsed   upon   or 

74.  Scognamillo    v.    Passarelli,    157  See   also,    Brown   v.    Buckingham,    21 

App.  Div.   428    (dissenting  opinion  of  How.  Pr.  190,  11  Abb.  Pr.  387. 

J.  Scott),  142  N.  Y.  Supp.  382,  as  or-  77.  Bemheimer    v.     Hartmayer,     50 

dered  in  210  N.  Y.  550.  App.  Div.  316,  63  N.  Y.  Supp.  978. 

76.  Cooper  v.  Kipp,  52  App.  Div.  250,  78.  Jacobs  v.  Mulford,  197  App.  Div. 

65  N.  Y.  Supp.  379.  835,  189  N.  Y.  Supp.  481. 

76.  DeLeyer  v.  Michaels,  5  Abb.  203. 
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annexed  to  the  affidavit  and  subscribed  by  his  attorney  to  the  effect  that 
the  sheriff  is  required  to  replevy  the  chattel  described  therein.  The  requisition 
may  be  directed  to  the  sheriff  of  a  particular  county  or  generally  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the  mandate  of  the 
court. 

3.  Rules  of  Civil  Practice,  Eule  273.    Replevin  papers  to  be  furnished 
court  or  referee. 

A  copy  of  the  plaintiff's  affidavit,  with  the  accompanying  requisition  and  the 
return  of  the  sheriff,  must  be  furnished  to  the  court  or  the  referee  on  the 
trial  of  an  issue  of  fact  with  a  copy  of  the  summons  and  of  the  pleadings. 

B.  Affidavit. 
1.  Civil  Practice  Act,  §  1096.    Affidavit  to  be  delivered  to  sheriff  in 
action  to  recover  a  chattel. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  an  action  to  recover  a  chattel, 
in  order  to  require  him  to  replevy  it,  must  particularly  describe  the  chattel 
to  be  replevied;  or  if  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it  describes  a  chattel 
in  bulk,  it  must  state  the  weight,  measurement  or  other  quantity,  and,  at  the 
election  of  the  plaintiff,  it  may  state  the  aggregate  value  of  all,  or  separately 
the  value  of  any  chattel  or  of  any  class  of  chattels,  and  the  aggregate  value 
of  the  remainder,  if  any,  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  the  facts  with  respect 
to  which  must  be  set  forth. 

A  That  it   is   wrongfully   detained   by   the   defendant. 

3.  If  the  affidavit  be  made  after  the  service  of  the  summons,  that  the  plain- 
tiff at  the  time  of  the  commencement  of  the  action  was  the  owner  of  the 
chattel,  or  was  entitled  to  the  possession  thereof  by  virtue  of  a  special  property 
therein,  and  that  it  was  then  wrongfully  detained  by  the  defendant. 

4.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowl- 
edge, information  and  belief  of  the  person  making  the  affidavit. 

5.  That  it  has  not  been  taken  by  virtue  of  a  warrant  against  the  plaintiff 
for  the  collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a 
statute  of  the  state  or  of  the  United  States;  or,  if  it  has  been  taken  under  color 
of  such  a  warrant,  either  that  the  taking  was  unlawful,  by  reason  of  defects  in 
the  process,  or  other  causes  specified,  or  that  the  detention  is  unlawful  by 
reason  of  facts  specified  which  have  subsequently  occurred. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of 
attachment  against  the  property  of  the  plaintiff,  or  of  any  person  from  or  through 
whom  the  plaintiff  has  derived  title  to  the  chattel  since  the  seizure  thereof;  or, 
if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure  by  reason  of 
facts  specified,  or  that  its  detention  is  unlawful  by  reason  of  facts  specified 
which  have  subsequently  occurred. 

7.  Its  actual  value. 
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2.  Contents  of  affidavit. 

The  affidavit  must  particularly  describe  the  property  in 
accordance  with  the  requirements  of  section  1096.'^  The  de- 
scription must  be  plain  enough  so  that  the  sheriff  can  deter- 
mine from  it  with  some  degree  of  accuracy  what  he  is  to  re- 
plevin.^" An  affidavit  is  not  sufficient  which  describes  goods 
by  abbreviations,  the  meaning  of  which  is  not  shown  by  any- 
thing contained  in  the  schedule  nor  in  the  affidavit,  nor  by 
letters  or  figures  which  read  by  themselves  are  not  descriptive 
at  aU,  nor  referred  to  in  the  schedule  or  affidavit,  so  that  their 
meaning  is  made  plain. '^  But  the  description  is  sufficient  to 
protect  a  sheriff  from  suit  by  a  third  party  to  recover  the 
property,  if  it  describes  the  property  sufficiently  to  enable  the 
sheriff  to  take  it  from  the  defendant  and  deliver  it  to  the 
plaintiff.** 

The  oviTiership  of  the  property  must  be  stated  in  the  affi- 
davit. If  the  plaintiff  is  the  owner  an  allegation  of  that  fact 
is  sufficient.**  But  if  he  has  only  a  special  property  in  the 
goods,  the  facts  should  be  stated.** 

Where  property  has  been  seized  under  an  execution,  the 
affidavit  must  show  that  it  is  exempt  from  such  seizure  by 
statute.*^    An  affidavit  which  does  not  state  any  facts  show- 

79.  Sohwietering  v.  Rothschild,  26  Co.  r.  Kaplan,  53  App.  Div.  96,  65  N. 
App.   Div.   614,   50  N.   Y.    Supp.   206;       Y.  Supp.  732. 

Devoe  V.  Selig,  25  Misc.  411,  54  N.  Y.  82.  McCarthy  v.  Oekermaii,  154  N.  Y. 

Snpp.    941;     Talcott    v.    Belding,    36  565. 

Super.    Ct.    84;    Dewitt   v.    Morris,    13  83.  Vandenburgh     v.     Van     Valken- 

Wend.  497.  burgh,  8  How.  Pr.  217. 

Sufficient  description. — ^Aa  affidavit  84.  Depew  v.  Neal,  2  Abb.  Pr.  131. 
atating  that  plaintiff  is  the  owner  and  Legatee  of  decedent. — ^Where  plain- 
entitled  to  the  possession  of  all  the  dry  tiff  alleged  she  was  entitled  to  posses- 
goods,  etc.,  of  a  certain  firm  in  a  cer-  sion  of  chattels  by  virtue  of  a  special 
tain  building  and  that  they  are  wrong-  property  in  said  chattels,  to  wit,  as  sole 
fully  detained  from  him,  sufficiently  de-  legatee  of  a  decedent,  and  that  such 
scribes  the  property  to  be  taken,  as  it  decedent  died  seized  of  the  property, 
will  be  held  to  «over  property  formerly  which  formerly  was  in  possession  of  his 
owned  by  the  firm  and  still  held  and  executor,  who  had  absconded,  held,  that 
daimed  by  it.  McCarthy  v.  Oekerman,  the  affidavit  was  defective  and  con- 
92  Hun,  19,  37  N.  Y.  Supp.  914,  73  St.  tained  no  facts  showing  a  special  prop- 
Rep.  42,  aff'd,  154  N.  Y.  565.  erty,  no  delivery  by  the  executor  being 

80.  Van  Dyke  v.  New  York  State  shown.  McDonald  v.  Rockwell,  19 
Banking  Co.,  18  Misc.  661,  43  N.  Y.  Week.  Dig.  192. 

Supp.  735 ;  Devoe  v.  Selig,  25  Misc.  411,  86.  Spaulding  v.  Spaulding,  3  How. 

54  N.  Y.  Supp.  941.  Pr.  297. 

81.  National    Enamelling    Stamping 
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ing  that  the  taking  of  the  property  was  unlawful  by  reason  of 
any  defects  in  the  process  or  by  reason  of  facts  which  subse- 
quently occurred,  states  a  mere  legal  conclusion.*^ 

When  the  allegation  as  to  the  cause  of  detention  is  made  by 
an  agent  upon  his  best  information  and  belief,  it  is  sufficient  to 
set  forth  the  sources  of  information  generally  without  specify- 
ing in  detail.*^ 

An  allegation  may  be  made  in  the  affidavit  that  the  defend- 
ant detains  the  property,  even  if  it  has  passed  put  of  his  pos- 
session.^ 

3.  Supplemental  or  amended  affidavit. 

In  a  proper  case,  if  the  affidavit  is  defective  a  supplemental 
affidavit  may  be  allowed  or  an  amendment  may  be  granted.*' 
Where  the  affidavit  contains  an  allegation  of  demand  for  the 
property,  but  the  affidavit  was  verified  before  the  demand  was 
made,  the  defect  may  be  amended  on  terms.'*  If  a  motion  is 
made  to  vacate  the  proceedings  on  the  ground  that  the  affi- 
davit does  not  sufficiently  particularize  the  chattels  to  be  re- 
plevied, an  amendment  of  the  affidavit  may  be  granted  on  pay- 
ment of  the  costs.'^ 

4.  Waiver  of  defective  affidavit. 

The  giving  of  an  undertaking  for  the  redelivery  of  the 
property,  constitutes  a  waiver  of  any  objection  to  the  suffi- 
ciency of  the  affidavit  of  the  plaintiff.'^  The  defendant  by 
excepting  to  the  sureties  on  the  undertaking,  waives  all  irregu- 
larities in  the  affidavit.'^  But  where  the  affidavit  upon  which 
a  requisition  in  replevin  is  based  contains  an  allegation  of  a 
demand  of  the  property,  but  was  in  fact  verified  before  the  de- 
mand was  made,  the  irregularity  is  not  waived  by  an  appear- 
ance in  the  action.'* 

86.  Norris  v.  Jones,  7  Mise.  198,  27-  90.  McAdam  v.  Walbrau,  8  Civ.  Pro. 
N.  T.  Supp.  209,  aff'd,  81  Hun,  304,  27      E.  451. 

N.  T.  Supp.  209,  30  N.  Y.  Supp.  1134.  91.  Van  Dyke  v.  N.  T.  State  Banking 

87.  Sloan  v.  Implement  Dealers'  Co.,  18  Misc.  661,  43  N.  Y.  Supp.  735. 
Mfg.  Co.,  25  Misc.  451,  55  N.  Y.  Supp.  92.  Hyde  v.  Patterson,  1  Abb.  Pr. 
558.  248;   Wisconsin  M.  &   P.   Ins.   Co.   v. 

88.  Boss  V.  Cassidy,  27  How.  Pr.  416 ;  Hobbs,  22  How.  Pr.  494. 
Brockway   v.   Bumap,    16    Barb.    309 ;  93.  Brenker  v.  Dlatt,  116  N.  Y.  Supp. 
Nichols  V.  Michael,  33  N.  Y.  264.  575. 

89.  Depew  v.  Leal,  2  Abb.  Pr.  131 ;  94.  McAdam  v.  Walbrau,  8  Civ.  Pro. 
Spaulding   v.    Spaulding,    3    How.    Pr.  B.  451. 

297;  Dow8  V.  Green,  3  How.  Pr.  377. 
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5.  Defendant's  remedy  in  case  of  defective  affidavit. 

If  the  plaintiff's  affidavit  is  insufficient,  the  proceedings  may 
be  set  aside  on  motion.^^  And  it  has  been  thought  that  the 
truthfulness  of  the  affidavit  may  be  attacked  on  motion.^^  But, 
where  the  description  in  the  affidavit  is  upon  its  face  suffi- 
ciently certain,  and  an  uncertainty  arises  solely  from  the  facts 
outside  of  the  record  alleged  in  the  moving  papers  to  set  aside 
the  service  of  the  summons,  the  question  as  to  whether  the 
affidavit  is  uncertain  should  be  left  to  the  trial,  and  not  dis- 
posed of  upon  the  motion.^^  If  the  affidavit  is  irregular  and 
fails  to  comply  with  section  1096,  an  objection  on  that  ground 
should  be  taken  promptly  and  the  notice  of  motion  should 
specify  the  irregularity  complained  of.  It  is  too  late  after 
defendant's  time  to  answer  has  expired.^^ 

A  motion  by  defendant  to  set  aside  proceedings  in  replevin 
because  of  insufficiency  of  plaintiff's  affidavit  would  be  denied 
where  defendant  made  no  objection  to  the  affidavit  until  his 
time  to  answer  had  expired  and  where  the  notice  of  motion 
does  not  accurately  specify  irregularity  in  the  affidavit. 
Where  the  notice  of  motion  asked  "for  such  other  and  fur- 
ther relief  as  may  be  just"  leave  was  granted  defendant,  who 
was  in  default  to  answer  on  the  usual  terms.'^  Any  defects 
existing  in  the  affidavit  of  the  plaintiff,  but  not  specified  in 
the  notice  of  motion  to  vacate  the  writ,  cannot  be  urged  on 
the  motion.^ 

95.  Schwietering    v.    Eothschild,    26      628,  69  N.  Y.  Supp.  1140. 

App.   Div.   614,   50  N.  Y.   Supp.  206;  98.  Paddock  v.  Guyder,  29  St.  Eep. 

American  Tool  Co.  v.  Smith,  32  Hun,  773,  8  N.  Y.  Supp.  903. 

132;  O'Eeilly  V.  Good,  18  Abb.  Pr.  106;  99.  Paddock    v.    Guyder,    8    N.    Y. 

Stockwell    V.    Veiteh,    38    Barb.    650;  Supp.  905,  29  St.  Eep.  773. 

Ethridge  v.  Orcutt,  12  St.  Eep.  372.  1.  Van    Dyke    v.    New    York    State 

96.  Niagara    Elevated    Co.    \.    Mo-  Banking  Co.,   18  Misc.   661,  43  N.  Y. 
Namara,  2  Hun,  416.  Supp.  735 ;  Brenker  v.  Dlatt,  116  N.  Y. 

97.  Marshall  v.  Friend,  33  Misc.  443,  Supp.  575. 
68  N.  Y.  Supp.  502,  afl'd,  59  App.  Div. 
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6.  Form  of  affidavit. 
SUPREME  COURT. 


Peter    Masten     and    Wlllum    M. 
Hayes 

agst 
William  Webb. 


Ulster  Countt,  ss.: 

William  M.  Hayes,  of  said  county,  being  duly  sworn,  says  he  is  one 
of  the  firm  of  Masten  &  Hayes,  and  one  of  the  above  plaintiffs;  that 
the  firm  of  Masten  &  Hayes,  composed  of  the  above-named  plaintiffs, 
are  the  owners  and  entitled  to  the  immediate  possession  of  the  follow- 
ing described  chattels,  under  and  by  virtue  of  a  bill  of  sale  duly 
axeeuted  by  one  C.  J.  Townsend  to  Peter  Masten  and  William  M. 
Hayes,  composing  the  said  firm  of  Masten  &  Hayes;  and  that  said 
plaintiffs  claim  possession  of  the  following  chattels  as  aforesaid  (here 
insert  the  chattels  claimed  and  their  value) ;  that  said  chattels  are 
rtTongfully  claimed  and  detained  by  William  Webb,  sheriff  of  Ulster 
aounty,  the  defendant  above-named;  that  the  alleged  cause  of  deten- 
tion thereof,  according  to  this  deponent's  best  Imowledge,  informa- 
tion and  belief,  is  as  follows:  That  said  defendant  claims  the  right 
to  the  possession  of  said  chattels  under  and  by  virtue  of  an  execution 
issued  out  of  the  Supreme  Court,  in  an  action  entitled  George  Davis 
vs.  C.  J.  Townsend,  and  levy  made  under  said  execution;  that  said 
chattels  have  not  been  taken  by  virtue  of  a  warrant  against  the  plain- 
tiffs for  the  collection  of  a  tax,  assessment  or  fine  issued  in  pursuance 
of  a  statute  of  the  State  or  of  the  United  States;  that  said  chattels 
have  not  been  seized  by  virtue  of  an  execution  or  warrant  of  attach- 
ment against  the  property  of  the  plaintiffs,  or  of  any  other  person 
from  or  through  whom  the  plaintiffs  have  derived  title  to  said  chat- 
tels, or  any  part  thereof,  since  the  seizure  thereof;  that  the  actual 
value  of  each  of  said  chattels  is  as  above  stated,  amounting  in  the 
aggregate  to  $400;  that  the  said  plaintiffs  have  commenced,  by  the 
issue  of  a  summons,  a  copy  of  which  is  hereto  annexed,  an  action  in 
this  court  against  said  William  Webb  for  the  recovery  of  the  posses- 
sion of  said  chattels ;  that  said  summons  has  been  served  and  no  an- 
swer has  been  served  by  said  defendant,  and  his  time  to  answer  has 
not  yet  expired. 

.(Jurat.)  WILLIAM  M,  HAYES. 

C.  TJndertaking. 
1.  Civil  Practice  Act,  §  1099.    Plaintiff's  undertaking  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff  with  a  requisition  to  replevy 
a  chattel  must  be  executed  by  at  least  two  sureties,  who  must  be  approved  by  the 
sheriff.     It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  specified 
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sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit, 
for  the  prosecution  of  the  action,  for  the  return  of  the  chattel  to  the  defendant, 
if  possession  thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is  dis- 
continued, before  the  chattel  is  returned  to  the  defendant;  and  for  the  pay- 
ment to  the  defendant  of  any  sum  which  the  judgment  awards  to  him  against 
the  plaintiff. 

2.  Matters  relating  to  the  plaintiff's  undertaking. 

No  consideration  is  necessary  to  support  an  undertaking 
beside  the  claim  to  the  property ;  nor  is  it  necessary  that  the 
undertaking  should  express  a  consideration.^  It  is  not  in  the 
power  of  the  sheriff  to  dispense  with  the  undertaking.^  The 
bond  is  as  essential  as  the  affidavit.*  Nor  can  the  sheriff  arbi- 
trarily refuse  his  approval  to  an  undertaking  although  it  is 
an  act  for  his  own  protection.*  An  error  in  an  undertaking 
as  to  its  date  does  not  necessarily  render  it  invalid;®  and  a 
defect  therein  may  be  cured.'' 

A  new  undertaking  may  be  given  nunc  pro  tunc  by  order  of 
the  court.*  The  Supreme  Court  has  authority,  where  a  surety 
upon  the  bond  given  by  plaintiff  in  replevin  has  become  in- 
solvent, to  require  the  plaintiff  to  give  a  new  undertaking.® 
But  it  is  thought  that  the  defendant  cannot  require  the  plain- 
tiff to  give  a  larger  undertaking  on  the  ground  that  the  real 
value  of  the  property  is  larger  than  is  stated  in  the  plaintiff's 
affidavit.^* 

The  undertaking  includes  costs  on  appeal  to  the  Appellate 
Division  and  Court  of  Appeals.^  And  where  it  is  given  by  a 
non-resident  plaintiff,  no  security  for  costs  will  be  required.^ 

The  defendants  are  not  estopped  from  raising  questions  as 
to  the  invalidity  of  the  undertaking  by  the  fact  that  they  had 

2.  Harrison  v.  Utley,  6  Hun,  565.  439. 

3.  Wilson  V.  Williams,  18  Wend.  581.  9.  Hohenstein  v.  Westminster  Candle 

4.  Smith  V.  McFall,  18  Wend.  521;  Co.,  31  App.  Div.  11,  52  N.  T.  Supp. 
Wilson  V.  Waiiams,  18  Wend.  581 ;  235.  Compare,  Ludwig  v.  Dunsceith,  2 
Whaling  v.  Shales,  20  Wend.  673.  Law  Bull.  97. 

8.  Nosser  v.  Corwin,  36  How.  Pr.  540.  10.  U.  S.  Land  &  Investment  Co.  v. 

6.  Hyde  v.  Patterson,  1  Abb.  Pr.  248.      Bussey,  53  Hun,  516,  17  Civ.  Pro.  B. 

7.  Wilson  V.  Williams,  18  Wend.  581 ;      164,  6  N.  Y.  Supp.  416. 

De  Eequie  V.  Lewis,  3  Robt.  708.  H.  Tibbies   v.    O'Connor,   28    Barb. 

8.  Cutler  v.  Eathbone,  1  Hill,  204;      538. 

Conklin  v.  Butcher,  5  How.  Pr.  386 ;  12.  Wisconsin,  etc.,  Itis.  Co.  v.  Hobbs, 

Harrington   v.   American,   etc.,   Co.,   1      22  How.  Pr.  494. 
Barb.  244;  Decker  v.  Judaon,  16  N.  Y. 
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not  raised  them  in  the  answer  where  they  appeared  upon  the 
face  of  the  complaint." 

A  surety  on  an  undertaking  has  been  allowed  to  prosecute 
the  action  where  the  principals  had  faUed  in  business  and 
allowed  a  default."  A  motion  by  sureties  on  an  undertaking 
given  to  procure  redelivery  of  chattels  replevied,  to  open  a 
default  and  allow  them  to  be  substituted  in  the  replevin  ac- 
tion, is  properly  denied  when  it  appears  that  the  judgment 
recovered  therein  has  been  paid.^^ 

The  liability  of  the  sureties  on  the  undertaking  is  discussed 
in  another  paragraph.^* 

3.  Form  of  undertaking  by  plaintiff. 

(Title  of  Court.) 


Peter    Hasten    ano    WniLiAii    M. 
Hayes 

agst. 
WnjLiAM  "Webb. 


"Whereas,  affidavit  has  been  made  by  "William  M.  Hayes,  one  of  the 
plaintiffs  in  this  action,  that  the  defendant  therein  wrongfully  detains 
certain  chattels  in  the  said  affidavit  mentioned,  of  the  value  of  $400, 
and  the  plaintiffs  claim  the  immediate  delivery  of  such  chattels  to 
him :  Now,  therefore,  in  consideration  of  the  taking  of  said  property, 
or  any  part  thereof,  by  the  coroner  of  the  county  of  "Ulster,  and  the 
requisition  thereupon  indorsed,  we,  the  undersigned,  B.  D.  Tenyck, 
of  Kingston,  "Ulster  county,  New  "Y"ork,  an  undertaker,  and  Edward 
Every,  of  said  city,  a  broker,  ,do  hereby  jointly  and  severally  under- 
take and  become  bound  to  the  defendant  in  the  sum  of  $800  for  the 
prosecution  of  the  said  action  for  the  return  of  the  said  chattels  to  the 
said  defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  said 
action  abates  or  is  discontinued  before  said  chattels  are  returned  to 
the  defendant,  and  for  the  payment  to  the  defendant  of  any  sum 
which  the  judgment  awards  to  him  against  the  plaintiff. 

(Signatures.) 
D.  Beqnisition. 

Section  1095  provides  generally  as  to  the  requisition.    The 
requisition  is  deemed  the  mandate  of  the  court,  but  it  is  not 

13.  Mittnaoht  v.  Kellermann,  105  N.  15.  Clemmons  v.  Gonnan,  7  Misc.  45, 
Y.  461.  27  N.  Y.  Supp.  354,  57  St.  Eep.  61. 

14.  Hoffman    v.    Steinau,    34    Hun,  16.  See  infra  Art.  XIII.     Action  on 
239.  I'ndertaking. 
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ordered  by  the  court  and  is  not  discretionary.  A  court  has 
no  control  over  its  issuance  or  over  the  subsequent  proceed- 
ings except  to  vacate  for  irregularities  and  to  see  that  the 
statutory  provisions  are  duly  executed."  The  requisition  is 
both  the  foundation  and  boundary  of  the  sheriff's  duty  and 
power ;  if  valid  on  its  face,  he  is  bound  to  execute  it,  and  he 
has  no  right  to  look  beyond  it  or  behind  it.^^  A  requisition  to 
the  sheriff  in  replevin  authorizes  the  taking  of  the  chattel 
specified  from  the  defendant  named  in  the  action  or  his  agent." 
But  a  sheriff  should  not  be  compelled  to  execute  a  requisition 
of  replevin  and  to  take  into  his  possession  property  which  is 
in  the  possession  of  persons  who  are  not  parties  to  the  action, 
and  who  are  not  shown  to  be  the  agents  of  defendant  or  in 
anywise  connected  with  him.^  If  the  requisition  refers  to  the 
description  of  the  chattels  in  the  affidavit,  and  that  sufficiently 
describes  the  property  to  enable  the  officer  to  take  it  from  the 
defendant  and  deliver  it  to  the  plaintiff,  it  is  sufficiently 
definite.^^  On  the  hearing  of  the  motion  to  vacate  a  requisi- 
tion for  insufficiency  in  the  description  of  the  property,  the 
court  may  allow  an  amendment,  but  it  should  be  upon  terms.^ 
It  is  immaterial  that  the  chattels  were  defectively  described, 
where  the  officer  found  the  right  property  and  it  is  now  in  the 
plaintiff's  possession.^ 

ABTICIE  Vn. 
DUTY  AND  LIABILIXy  OF  SHERIFF. 

A.  Execution  of  requisition. 
1.  Civil  Practice  Act,  §  1098.    Eeplevy  of  a  part  of  the  property;  effect 
on  right  of  defendant. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity  if  the 
whole  of  the  chattel  or  chattels  described  in  the  affidavit  cannot  be  found.  In 
that  case,  if  the  aggregate  value  only  is  stated  in  the  affidavit,  the  value  of  the 
entire  chattel  or  class  of  chattels  as  so  stated  is  to  be  deemed  the  value  of  the 
part  replevied  for  the  purposes  of  the  proceedings  to  procure  a  return  thereof 
to  the  defendant. 

17.  U.  S.  Land  &  Investment  Co.  v.      311,  40  N.  T.  Supp.  933. 

Bussey,  53  Hun,  516,  17  Civ.  Pro.  E.  21.  McCarthy  v.  Ockerman,  154  K.  Y. 

164,  6  N.  Y.  Supp.  416.  565,  afl'g,  92  Hun,  19,  37  N.  Y.  Supp. 

18.  Second  National  Bank  v.  Dunn,      914. 

63  How.  Pr.  434.  22.  Thorn  v.  Lazarus,  39  App.  Div. 

19.  Hopkins  v.  Davidson,  52  Super.      508,  57  N.  Y.  Supp.  279. 

529 ;  Otis  v.  Williams,  70  N.  Y.  208.  23.  Farrell  v.  Stuart,  152  N.  Y.  Snpp. 

20.  Lehman  v.  Mayer,  8  App.  Div.      98«. 
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2.  Civil  Practice  Act,  §  1100.    How  chattel  to  be  replevied. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  possession  of  the 
defendant  or  of  his  agent,  the  sheriff  to  whom  an  affidavit,  requisition  and 
undertaking  are  delivered,  as  prescribed  in  the  foregoing  sections  of  this 
article,  must  replevy  it  forthwith  by  taking  it  into  his  possession.  He 
thereupon,  without  delay,  must  serve  on  the  defendant  a  copy  of  the  affidavit, 
requisition  and  undertaking,  by  delivering  the  same  to  him  personally  if  he  can 
be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to  his  agent,  if  any, 
from  whose  possession  the  chattel  is  taken;  or,  if  neither  can  be  found  within  the 
county,  by  leaving  the  copy  at  the  usual  place  of  abode  of  either  with  a 
person  of  suitable  age  and  discretion.  If  any  chattel  described  in  the  tiffi- 
davit  is  secured  or  concealed  in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery.  If  it  it  not  delivered  pursuant  to  the  demand,  he 
must  cause  the  building  or  inclosure  to  be  broken  open  and  miist  take  the 
chattel  into  his  possession. 

3.  Duty  of  sheriff. 

Under  section  1100,  if  the  chattel  is  found  in  the  possession 
of  the  defendant  or  his  agent,  the  sheriff  must  replevy  it 
forthwith  by  taking  it  into  his  possession.^  The  sheriff  has 
no  right  to  look  beyond  or  behind  the  replevin  process.  He  is 
required  to  obey  the  command  of  the  court  and  wiU  be  pro- 
tected if  he  does  so.^^ 

The  right  of  a  sheriff  to  enter  a  building  forcibly  in  order 
to  replevy  property  existed  at  common  law,  and  is  not  derived 
from  the  statute.^®  The  demand  referred  to  in  the  statute, 
in  case  the  property  is  secured  or  concealed  in  a  building  or 
enclosure,  may  be  made  at  the  buUding,  and  need  not  be  made 
elsewhere;  and  the  absence  of  occupants  of  the  building,  so 
that  no  response  is  made  to  the  demand,  does  not  preclude  the 
officer  from  making  the  entry." 

Where  one  gives  a  receipt  acknowledging  he  has  received 
the  goods  from  the  officer  and  promises  to  deliver  them  to 
him  on  demand  or  on  default  to  pay  the  amount  of  the  execu- 
tion, he  is  estopped  to  deny  that  he  had  possession  of  the 
goods  when  the  action  was  commenced.^ 

24.  Whiteman  v.  Kleinmann,  24  Misc.      Y.  Supp.  726,  20  St.  Bep.  685. 

554,  53  K.  Y.  Supp.  1088.  27.  Howe  v.  Oyer,  50  Hun,  559,  20 

25.  Second   Nat.    Bank   v.   Ihinn,    2      St.  Bep.  «85,  3  N.  Y.  Supp.  726. 

Civ.     Pro.     259,     reversed     on     other  28.  Austin  v.  Wanfnl,  13  N.  Y.  Supp. 

grounds,  4  Civ.  Pro.  B.  378.  134. 

26.  Howe  V.  Oyer,  50  Hun,  559,  3  N. 
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B.  Disposition  of  chattels. 

1.  Civil  Practice  Act,  §  1101.  Disposition  by  sheriff  of  replevied  chattel. 
A  sheriff  who  has  replevied  a  chattel  must  retain  it  in  his  possession,  keep- 
ing it  in  a  secure  place,  until  the  person  who  is  entitled  to  the  possession  thereof 
is  ascertained,  as  prescribed  in  this  article.  He  then  must  deliver  it  to  that  person, 
upon  request  and  payment  of  his  lawful  fees,  and  necessary  expenses  for  tak- 
ing and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge 
of  the  county  where  the  chattel  was  replevied,  upon  such  a  notice  as  the  judge 
deems  proper. 

2.  Civil  Practice  Act,  §  1101-a.     Perishable  goods  and  animals  to  be 

sold. 
If  property  replevied,  other  than  a  vessel,  is  perishable,  the  court  in  which 
the  action  is  brought  or  a  judge  thereof  may,  by  an  order  made  with  or  without 
notice,  as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct  the  sheriff 
to  sell  it  at  public  auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If 
it  consists  of  live  animals,  the  same  proceedings  may  be  had,  but  such  notice 
shall  be  given  to  the  parties  to  the  action,  of  the  application  for  the  order  as 
the  court  or  judge  prescribes.  The  order  directing  the  sale  must  prescribe  the 
time  and  place  of  the  sale,  and  notice  thereof  must  be  given  in  such  manner,  and 
for  such  time  as  is  prescribed  in  the  order.  The  sheriff  must  retain  in  his  hands 
the  proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge,  but  where  the  property  sold  has  been  replevied  the  proceeds  shall  be 
delivered  to  the  person  who  is  entitled  to  the  possession  thereof  as  provided  in 
section  eleven  hundred  and  one. 

3.  Civil  Practice  Act,  §  1105.    When  and  to  whom  sheriff  must  deliver 

chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the 
return  of  the  chattel,  within  the  time  prescribed  for  that  purpose,  or  if  he  makes 
default  in  serving  notice  of  the  justification  of  his  sureties  or  in  procuring  the 
allowance  of  his  undertaking,  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking,  the  sheriff,  except 
where  a  claim  is  made  by  a  person  not  a  party  to  the  action,  immediately  must 
deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  makes  default  in  serving  notice  of  justification  or  in 
procuring  the  allowance  of  his  undertaking,  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  duly  procures  the  allowance  of  his  undertaking, 
the  sheriff  immediately  must  deliver  a  chattel  to  the  defendant.  Where 
the  sheriff  duly  delivers  a  chattel  to  either  party,  as  prescribed  in 
this  section,  he  mnst  deliver,  at  the  same  time,  to  the  adverse  party,  the  under- 
taking received  by  him  from  the  party  to  whom  the  chattel  is  delivered,  together 
with  the  examination  of  the  sureties,  and  the  judge's  allowance,  if  any.  When 
the  chattel  is  delivered  by  the  sheriff  to  neither  party,  as  prescribed  in  this  sec- 
tion, the  sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the  sureties  of 
either  party;  until  then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of 
the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 
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4.  Civil  Practice  Act,  §  1106.    Penalty  for  wrong  delivery  by  sheriff. 

A  sheriff  who  delivers  to  either  party,  without  the  consent  of  the  other,  a. 
chattel  replevied  by  him,  except  as  prescribed  in  the  last  section,  or  by  virtue  of 
an  execution  issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  aggrieved 
two  hundred  and  fifty  dollars,  and  is  also  liable  to  him  for  aU  damages  which 
he  sustains   thereby. 

5.  Hetention  of  property  by  sheriff. 

Within  three  days  after  the  chattel  is  replevied,  the  de- 
fendant may  except  to  the  sureties  on  the  plaintiff's  under- 
taking, or  he  can  reclaim  the  chattel  by  giving  an  undertak- 
ing. Until  the  expiration  of  such  three  days,  it  is  the  duty 
of  the  sheriff  to  retain  the  property  in  his  custody.  When 
the  sheriff  replevies  property  it  passes  into  the  custody  of  the 
law,  and  the  sheriff  must  retain  it  in  his  possession  until  the 
person  entitled  to  possession  is  ascertained  as  prescribed  by 
the  statute,  and  then  it  must  be  delivered  to  that  person  under 
section  1101.^^  If  the  defendant  elects  to  demand  a  return, 
the  sheriff  must  still  retain  possession  until  the  defendant's 
sureties  justify,  unless  the  sheriff  is  willing  to  take  the  risk 
of  such  justification.  The  effect  of  defendant's  demand  of 
the  property,  within  three  days,  is  not  to  entitle  the  defendant 
to  the  property,  but  to  prevent  a  delivery  to  the  plaintiff.'" 
The  right  of  the  defendant  to  the  delivery  of  the  property 
to  him  is  dependent  upon  the  justification  of  his  sureties  upon 
notice.'^ 

A  motion  to  set  aside  the  proceedings  by  reason  of  defec- 
tive papers  is  proper.  The  motion  must  be  made  promptly 
and  will  be  denied  if  not  made  until  after  the  expiration  of 
the  three  days  during  which  the  property  may  be  reclaimed, 
or  exception  taken  to  sureties,  and  after  the  property  has 
passed  beyond  the  control  of  plaintiff.'^ 

Where  defendant  does  not  require  the  return  of  the  prop- 
erty under  section  1103  and  no  claim  is  made  by  a  third  per- 
son under  section  1107,  the  plaintiff  is  entitled  to  its  posses- 
sion, and  an  order  of  interpleader  authorizing  the  substitution 
for  defendant  of  another  claiming  the  property,  cannot  be 

29.  Whitman  v.  EHeiman,  24  Misc.  31.  Grant  v.  Booth,  21  How.  Pr.  354. 
554,  53  N.  T.  Supp.  1088.  32.  Etheridge  v.  Oreutt,  12  St.  Rep. 

30.  Graham   v.   Wells,   18   How.   Pr.  372. 

376. 
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made,  as  defendant  cannot  deliver  the  possession  of  the  prop- 
erty.'* 

0.  Betnm  of  sheriff. 

1.  Civil  Practice  Act,  §  1113.    Beturii  by  sheriff. 

The  sheriff,  within  twenty  days  after  he  has  delivered  a  chattel  replevied  by 
him  to  the  party  entitled  to  the  possession  thereof  or  to  a  third  person,  as  pre- 
scribed in  this  article,  must  file  with  the  clerk  the  plaintiff's  affidavit  and  the 
-accompanying  requisition,  with  a  return,  stating  in  what  manner  he  has  executed 
the  latter.  If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or  more 
-chattels,  described  in  the  affidavit,  the  return  must  state  the  cause  of  the  omission. 

2.  Civil  Practice  Act,  §  1114.    Failure  of  sheriff  to  make  return. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party  may  require  him 
so  to  do  within  ten  days  after  service  of  a  notice  to  that  effect,  or  to  show  cause 
at  a  term  of  the  court  designated  in  the  notice  why  he  should  not  be  punished 
for  a  contempt  of  the  court.  The  notice  may  be  served  at  any  time  before  final 
judgment,  except  that  it  cannot  be  served  on  the  part  of  the  defendant  before 
answer.  An  omission  to  comply  with  such  a  notice  is  punishable  aa  a  contempt  of 
the  court. 

D.  Allowance  of  compensation  to  sheriff. 

While  a  judge  of  the  court  in  v^hich  an  action  of  replevin 
is  pending,  or  a  county  judge  of  the  county,  has  power  to 
award  to  a  sheriff  compensation  for  his  trouble  and  expense 
in  taking  and  keeping  the  property  replevied  by  him,  and 
while  the  manner  in  which  such  compensation  is  to  be  ascer- 
tained rests  in  the  discretion  of  the  judge,  his  determination 
must  be  sustained  by  some  legal  proof.  No  power  is  given 
him  to  dispense  with  all  proof  and  fix  an  arbitrary  sum  or  to 
^ct  upon  his  own  judgment.'* 

E.  liability  of  sheriff. 

The  authority  of  the  officer  executing  the  requisition  is 
limited  to  taking  the  chattels  mentioned  in  the  requisition 
from  the  possession  of  the  defendant  or  his  agent,'^  "While 
following  such  authority,  he  is  protected  by  the  process.*® 
The  warrant  in  replevin  protects  the  sheriff  in  taking  prop- 
erty under  it  from  the  defendants  named  therein,  no  matter 

33.  Pelham    Hod    Elevating    Co.    v.      209  N.  Y.  145. 

Baggaley,  12  N.  Y.  Supp.  218.  36.  Tester    v.    Pettibone,    20    Barb. 

34.  Nestor  v.  Bischoff,  123  N.  Y.  517.  350;  Shipman  v.  Clark,  4  Den.  446. 

35.  Otis  V.  Williams,  70  K.  Y.  208;  A  coroner  when  acting  in  the  capa- 
First  Commercial   Bank  v.   Valentine,  city  of  sheriff,  is  protected  if  he  takes 
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to  whom  it  belongs,  and  no  action  can  be  maintained  against 
him  therefor  except  after  the  service  of  an  affidavit  of  claun.^ 

If  the  sheriff  does  not  follow  his  process  and  takes  prop- 
erty from  the  possession  of  a  party  not  named  therein,  he  is 
a  trespasser,  and  is  liable  to  snch  party.^  An  action  lies 
where  the  sheriff  takes  the  property  of  a  third  person  from 
the  actual  owner,  even  though  he  takes  the  specific  articles.^ 
But,  where  the  actual  possession  of  the  property  remains  in 
the  defendant,  although  there  has  been  a  transfer  of  title  and 
a  constructive  change  of  possession,  the  process  is  a  protec- 
tion.*'' 

And,  if  the  sheriff  takes  property  not  mentioned  in  the 
papers,  he  may  be  liable.  The  remedy  for  taking  property 
not  specified  in  plaintiff's  affidavit  is  by  action  against  the 
sheriff  as  a  wrongdoer,  rather  than  under  the  provisions  for 
a  return  of  the  chattels." 

Where  the  property  is  damaged  through  the  sheriff's  negli- 
gence, plaintiff  does  not  release  the  sheriff  from  liability  by 
receiving  it  in  its  damaged  condition,  but  the  sheriff  is  not 
required  to  use  more  than  ordinary  diligence  in  taking  care 
of  it.« 

ARTICLE  Vin. 
PROCEEDINGS  BY  DEFENDANT. 

A.  Civil  Practice  Act,  §  1102.     Exception  to  plaintiff's  sureties. 
Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of  the  affidavit, 
requisition  and  undertaking  is  served,  the  defendant,  unless  he  requires  a  return 
of  the  chattel  replevied,  or  of  one  or  more  of  them,  where  two  or  more  chattels  are 

the.  property  from  the  person  named.  replevin  suit,  the  defendant  sets  up  title 

Manning  v.  Keenan,  73  N.  Y.  45.  and  possession  in  his  wife  and  succeeds 

37.  Hastings  v.  Nagel,  83  Hun,  205,  on  that  issue;  the  wife  is  not  bound  by 
31  N.  Y.  Supp.  598,  64  St.  Eep.  158.  the  judgment  therein.  Otis  v.  Williams, 
See  also,  Manning  v.  Keenan,  73  N.  Y.  70  N.  Y.  208. 

45.  39.  Stimpson  v.  Reynolds,   14  Barb. 

38.  Otis  V.  Williams,  70  N.  Y.  208 ;  506 ;  King  v.  Orser,  4  Duer,  431 ;  Hess 
Albany  Belting  &  Supply  Co.  v.  Grell,  v.  Sprague,  13  Week.  Dig.  164 ;  Deutsch 
67  App.  Div.  81,  73  N.  Y.  Supp.  580;  v.  ReiUy,  8  Daly,  132. 

Hess  V.  Sprague,  13  Week.  Dig.  164;  40.  Bullis  v.  Montgomery,  50  N.  Y. 

Sheffield  v.  Clark,  12  Week.  Dig.  226.  353. 

Husband   and   wife. — ^The   fact   that  41.  Klinkowstein    v.    Greenberg,    15 

the  owner  is  a  married  woman,  and  the  Misc.  479,  37  N.  Y.  Supp.  206. 

defendant   is  her   husband  and  agent,  42.  Moore   v.   Westervelt,   21   N.    Y. 

does  not  affect  the  legal  status  of  such  103. 
owner :   nor  doe^  the  fact  that,  in  the 
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replevied,  may  serve  upon  the  sherifE  a  notice  that  he  excepts  to  the  plaintiff's 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the  notice  must  be  subscribed  either  by  him  or 
his  agent  or  attorney.  The  person  so  subscribing  the  notice  must  add  to  his 
signature  his  office  address  aa  prescribed  by  law  with  respect  to  a  notice  of  ap- 
pearance. Within  ten  days  after  service  of  such  a  notice,  the  plaintiff's  attorney 
must  serve  upon  defendant's  attorney  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties.  If  the  notice  of 
justification  is  served  upon  the  sheriff,  he  must  serve  it  immediately  upon  the 
person  whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode  pre- 
scribed by  law  for  service  of  a  paper  upon  an  attorney  in  an  action. 

B.  Civil  Practice  Act,  §  1097.    When  defendant  may  require  return  of 

all  or  part  of  chattels. 

Whore  the  affidavit  to  be  delivered  by  the  pltiiuUff  in  au  action  to  recover  a 
chattel  states  separately  the  value  of  one  or  more  chattels  or  classes  of  chattels, 
the  defendant  may  require,  as  prescribed  in  the  following  provisions  of  this 
article,  the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels  the  value 
of  which  is  thus  stated,  or  of  the  portion  thereof  which  has  been  replevied.  If 
he  procures  such  a  return,  the  remainder  must  be  delivered  to  the  plaintiff,  except 
as  is  otherwise  prescribed  in  this  article. 

C.  Civil  Practice  Act,  §  1103.    When  defendant  may  reclaim  chattel; 

proceeding  thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  suretips,  as  prescribed 
in  the  last  section,  may  serve  upon  the  sheriff,  within  the  time  allowed  to  him 
for  such  an  exception,  a  notice  that  he  requires  a  return  of  the  chattel  replevied. 
With  the  notice,  he  must  deliver  to  the  sheriff  the  following  papers : 

1.  An  affidavit  containing  an  allegation  either  that  the  defendant  is  the  owner 
of  the  chattel,  or  that  he  ia  lawfully  entitled  to  the  possession  tlxereof  by  virtue 
of  a  special  property  therein,  the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties,  to  the  effect  that  they  are 
bound  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  delivery 
thereof  is  adjudged,  or  if  the  action  abates  in  consequence  of  the  defendant's 
death;  and  for  the  payment  to  him  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

Within  three  days  after  serving  a  notice  requiring  a  return  of  the  chattel,  as 
prescribed  in  this  section,  the  defendant  must  serve  upon  the  plaintiff's  attorney 
notice  of  the  justification  of  the  sureties  to  the  undertaking. 

D.  Civil  Practice  Act,  §  1104.    Sureties;  when  and  how  to  justify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last  two  sections, 
must  take  place  either  in  the  county  where  the  chattel  was  replevied  or  in  the 
eonnty  where  one  of  the  sureties  resides.  The  provisions  of  statute  or  rule  regu- 
lating generally  the  justification  of  sureties  in  an  undertaking  given  in  an  action 
or  special  proceeding  govern,  except  as  otherwise  expressly  prescribed  in  this 
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article,  with  respect  to  the  notice  of  justification  of  the  sureties;  the  oflicer  be- 
fore whom  they  must  justify;  the  substitution  of  new  sureties  or  a  new  under- 
taking; the  examination  and  qualification  of  the  sureties;  and  the  allowance  of 
the  undertaking.  But  after  the  allowance,  the  undertaking  and  examination  must 
be  delivered  to  the  sheriff. 

E.  Bequisites  to  reclaiming. 

Where  a  defendant  desires  to  reclaim  chattels  replevied,  he 
must  serve  upon  the  sheriff  written  notice  that  he  requires 
the  return  thereof,  and  must  file  an  affidavit,  either  that  he  is 
the  owner  of  the  property,  or  that  he  is  entitled  to  the  pos- 
session thereof.  These  conditions  are  mandatory,  and  a 
failure  to  comply  witli  them  by  the  defendant  renders  his 
counter  bond  nugatory.^  Where  the  defendants  have  put 
themselves  on  their  claims  of  right,  and  procured  a  restora- 
tion of  the  property,  no  subsequent  offer  to  return  it,  un- 
accompanied with  an  offer  to  submit  to  a  judgment  in  favor 
of  the  plaintiffs  for  the  possession,  can  be  of  any  avail.** 

F.  Affidavit. 

The  allegations  of  the  affidavit  of  the  defendant  as  to  a  third 
person  claiming  the  property  may  be  made  on  information  and 
belief.*^  In  a  proper  case  the  court  has  power  to  allow  a  new 
undertaking  to  be  filed  nunc  pro  twnc.^  A  mere  statement 
on  the  back  of  an  undertaking  that  the  justice  received  an 
affidavit  and  notice  with  such  undertaking,  is  not  an  allega- 
tion that  a  sufficient  affidavit  or  notice  was  received,  nor  does 
it  amount  to  an  allowance  of  the  undertaking." 

48.  Teacher  v.  Deverson,  59  How.  Pr.  46.  Hafelin   v.   Silverman,    11   Miae. 

467.  723,  33  N.  T.  Supp.  918,  66  St.  Eep. 

44.  Brewster  v.  Silliman,   38   N.   T.      344. 

433.  47.  Barton  v.  Donnelly,  6  Misc.  473, 

45.  Lange  v.  Lewi,  33  St.  Eep.  418,      57  St.  Eep.  701,  27  N.  T.  Snpp.  525. 
11  K.  Y.  Supp.  945. 
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0.  Form  of  defendant's  affidavit. 


(Court.) 


Peter  Hasten  and  William  M. 
Hayes 


WiLLUM  Webb. 


Ulster  County,  ss.: 

William  Webb,  of  said  county,  being  duly  sworn,  says  he  is  the 
defendant  in  the  above-entitled  action;  that  on  the  11th  day  of  July, 
1894,  the  chattels  mentioned  in  the  annexed  notice  were  replevied 
herein  and  a  copy  of  the  affidavit,  requisition  and  undertaking  served 
upon  said  defendant ;  and  the  defendant  does  not  except  to  the  plain- 
tiff's  sureties  herein;  that  the  deponent  is  lawfully  entitled  to  the 
possession  of  the  chattels  replevied  herein,  by  virtue  of  an  execution 
held  by  him  against  one  Cornelius  J.  Townsend,  for  the  sum  of  $800 ; 
that  Cornelius  J.  Townsend  is  the  owner  of  the  said  chattels,  and  the 
said  defendant  is  entitled  to  the  possession  by  virtue  of  the  execu- 
tion so  held,  as  aforesaid. 

(Jurat.)  WILLIAM  WEBB. 

H.  XTndertaking. 

An  undertaking  given  by  the  defendant  tinder  section  1103 
covers  the  costs  which  may  be  awarded  to  plaintiff  in  the  ac- 
tion, the  condition  of  the  undertaking  being  for  the  delivery 
of  the  chattel  to  the  plaintiff  if  delivery  thereof  is  adjudged, 
and  for  the  payment  to  him  of  any  sum  which  the  judgment 
awards  against  the  defendant.**  If  the  defendant's  under- 
taking does  not  recite  that  the  chattels  mentioned  in  plain- 
tiff's affidavit  were  taken,  but  that  other  property  was,  and  is 
conditioned  for  the  return  of  the  chattels  mentioned  in  the 
affidavit,  it  is  void  and  of  no  effect.*'  The  bond  need  not  recite 
that  the  property  is  that  mentioned  in  the  affidavit  of  the 
plaintiff ;  where  it  does  not  contain  that  recital,  such  omission 
constitutes  notice  to  the  plaintiffs  that  defendants  propose 
to  litigate  not  only  the  title,  but  also  the  identity  of  the  prop- 
erty taken  by  the  sheriff  as  they  have  a  right  to  do.^  The 
undertaking  is  not  invalid  because  it  was  taken  in  the  name 

48.  Church  Co.  v.  Dorsey,  38  Misc.      Eep.  785. 

542,  77  N.  Y.  Supp.  1065.  50.  Rouse  v.  Haas,  26  App.  Diy.  171, 

49.  Klinkowstein    v.    Greenberg,    15      49  N.  T.  Supp.  867. 
Mise.  479,  37  N.  Y.  Supp.  206,  72  St. 
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of  plaintiff.^^  It  is  probably  unnecessary  for  the  bond  to  have 
attached  thereto  affidavits  of  justification.^- 

If  the  affidavit  of  the  plaintiff  to  replevy  several  articles 
states  only  an  aggregate  value  and  the  sheriff  seizes  only 
part  of  the  goods,  defendant  may  tender  the  undertaking  to 
procure  a  return  for  a  proportionate  sum  of  the  whole 
amount.^  The  defendant  cannot,  by  stating  the  aggregate 
value,  compel  the  defendant  to  give  an  undertaking  for  the 
return  of  all  the  chattels,  where  only  a  part  have  been  re- 
plevied." 

When  a  defendant  gives  a  bond  and  retakes  possession,  he 
is  estopped  from  denying  that  he  had  possession.^  But  the 
giving  of  the  bond  does  not  admit  a  cause  of  action  or  estop 
defendant  from  denying  demand.^^  But  if  defendant  excepts 
to  plaintiff's  sureties  he  waives  the  right  to  the  return  of  the 
property.^^ 

A  defendant  who  has  furnished  an  undertaking  for  a  re- 
turn of  the  property  and  admits  that  it  has  all  been  taken  by 
the  answer,  cannot  contradict  such  recitals  on  the  trial  by 
showing  only  a  portion  of  the  property  ever  came  into  his 
possession  even  though  he  did  not  personally  execute  such 
undertaking.  It  seems  that  if  the  defendant  desires  to  raise 
the  question  of  identity  of  the  goods  replevied  with  those 
claimed  by  plaintiff,  he  should  raise  it  not  by  admitting  it  in 
the  bond  and  subsequently  contradicting  such  admission,  but 
he  might  sue  the  sheriff  for  the  taking  or  leave  the  property 
in  his  hands,  try  the  case,  and  if  successful,  property  would  be 
returned  or  its  value  insured  to  him ;  subsequently  putting  in 

51.  Slack  T.  Heath,  1  Abb.  Pr.  331.  gagor  by  giving  a  bond  to  procure  the 
See  Decker  v.  Judson,  16  N.  Y.  439.  return  of  the  property,  reciting  that  the 

52.  Clark  t.  Hooper,  69  Hun,  445,  23  plaintiff   claimed   the    delivery    of   the 
N.  Y.  Supp.  447,  52  St.  Rep.  632,  property  and  "caused  the  same  to  be 


53.  Weber  v.  Manne,  105  N.  Y.  627 

54.  Weber  v.  Manne,  3  St.  Bep.  177 
aff'd,  43  Hun,  557,  4  St.  Rep.  497 
aff'd,  105  N.  Y.  627. 

55.  Diossy  v.  Morgan,  74  N.  Y.  11 


St.    Bep.    832,    29    N.    Y.    Supp.    676 
Nowell  V.  Gilbert,  49  Hun,  489. 

Where    a    mortgagee    after    defaul 
replevied  substituted  property  the  mort 


replevied,"  is  not  estopped  from  show- 
ing that  the  goods  were  not  those 
originally  mortgaged.  Denier  v.  Bone- 
wur,  134  App.  Div.  577,  119  N.  Y. 
Supp.  313. 


Blake  v.   McNamara,   9  Misc.   312,   60  56.  Church  v.  Frost,  3  T.  &  C.  318. 

57.  Cullen   v.   Miller,   5   Abb.   N.   C. 


Nowell  V.  Gilbert,  49  Hun,  489.  232 ;  Hofheimer  v.  Campbell,  S9  N.  Y. 

Where    a    mortgagee    after    default      369. 
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an  answer  denying  the  identity  of  the  goods  taken  with  those 
described  in  the  requisition  will  not  relieve  him  from  the 
estoppel  created  by  the  delivery  of  the  undertaking.^' 

Where  defendants  in  an  action  of  replevin  gave  a  bond  not 
shown  to  comply  with  the  statute  to  the  plaintiff  in  order  to 
obtain  possession  of  chattels,  which  had  been  seized  by  the 
sheriff,  neither  they  nor  the  surety  on  the  bond  can  question 
the  authority  of  the  court  to  make  the  order  for  the  return  of 
the  property  to  the  defendants.^^ 

If  the  sureties  on  an  undertaking  to  return  replevied  prop- 
erty to  defendant,  fail  to  justify,  the  sheriff  must  deliver  the 
chattel  to  plaintiff  and  an  undertaking  to  obtain  a  return  of 
the  chattel  to  defendant  does  not  become  operative,  and  no 
liability  is  incurred  thereon  until  the  justification  and  allow- 
ance of  the  sureties."* 

Ample  provision  is  made  for  the  amendment  of  an  under- 
taking to  retake  chattels  in  furtherance  of  justice,  and  the 
defendant,  in  an  action  of  replevin,  may  complete  an  under- 
taking to  retake  chattels  replevied  by  the  justification  of  the 
sureties  therein,  after  judgment  against  him,  where  notice  of 
justification  was  given  before  judgment,  and  the  proceedings 
on  the  judgment  are  stayed  and  an  appeal  taken  therefrom.*^ 
Where  defendants  *  sureties  failed  to  justify  because  of  a  stay 
of  proceedings  granted  on  an  order  to  show  cause  why  the 
undertaking  should  not  be  set  aside,  the  stay  becomes  vacated 
when  the  motion  is  denied,  and  the  defect,  in  justifying,  may 
then  be  corrected."^ 

I.  Rights  of  sureties. 

One  of  the  sureties  cannot  be  permitted  to  withdraw,  except 
upon  notice  to  the  defendant  and  co-surety  and  with  the  con- 
sent of  the  plaintiff."^ 

A  surety  on  an  undertaking  to  reclaim  property  replevied 
should  be  permitted  to  come  in  and  defend  the  replevin  action 
in  order  to  protect  himself  from  liability  on  his  undertaking." 

58.  Martin  v.  Gilbert,  119  N.  \.  a98,.     Civ.  Pro.  E.  412. 

29  St.  Bep.  440,  30  St.  Kep.  929.  62.  Corn  Exchange  Bank  v.  Blye,  3 

59.  Thompson  v.  Illinois  Surety  Co.,      Civ.  Pro.  B.  8. 

175   App.   Div.   379,   161   N.   Y.   Supp.  63.  Quarch  v.  Metz,  15  Misc.  633,  37 

1009.  N.  Y.  Supp.  218,  73  St.  Eep.  797. 

60.  O'Connell  v.  Kelly,  8  N.  Y.  Supp.  64.  Boessneck  v.  Bab,  27  Misc.  379, 
475.  58  N.  Y.'  Supp.  849. 

61.  Com  Exchange  Bank  v.  Blye,  9 
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J.  Form  of  ondertaking  by  defendant. 

(Title  as  before.) 

Whereas,  the  plaintiffs  in  this  action  have  claimed  the  delivery  to 
them  of  certain  chattels  specified  in  the  affidavit  made  by  William  M. 
Hayes,  one  of  the  plaintiffs  in  this  action,  for  that  purpose,  of  the 
alleged  value  of  $400,  and  has  caused  the  same  to  be  replevied  by  the 
coroner  of  the  county  of  Ulster  pursuant  to  the  statute,  but  the  same 
have  not  yet  been  delivered  to  the  plaintiffs  and,  whereas,  the  de- 
fendant is  desirous  of  having  the  said  chattels  returned  to  him : 

Now,  therefore,  we  Daniel  Bennet,  merchant,  of  the  city  of  Kings- 
ton, Ulster  county,  N.  Y.,  and  Simon  Naylor,  builder,  of  said  city,  for 
the  procuring  of  such  return,  and  in  consideration  thereof,  do  hereby 
jointly  and  severally  undertake  and  become  bound  to  said  coroner  in 
the  sum  of  $800  for  the  delivery  of  said  chattels  to  the  plaintiffs,  if 
delivery  thereof  is  adjudged,  or  if  the  action  abates  in  consequence 
of  the  defendant's  death,  and  for  the  payment  to  them  of  any  sum 
which  the  judgment  awards  against  the  defendant. 

(Date.)  (Signatures.) 

AETICIE  IX. 
CLAD!  OF  TITLE  BY  THIRD  PERSON. 

A.  Civil  Practice  Act,  §  1107.    Claim  of  title  by  third  person;  pro- 

ceedings thereupon. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actually  delivered  t» 
either  party,  if  a  person  not  a  party  to  the  action  claims  as  against  the  defendant 
a  right  to  the  possession  thereof  existing  at  the  time  when  it  was  replevied,  an 
afSdavit  may  be  made  and  delivered  to  the  sheriff  in  his  behalf,  stating  that  he 
maizes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it  relates,  it 
two  or  more  chattels  have  been  replevied,  and  the  claim  relates  only  to  part  of 
them;  and  setting  forth  the  facts  upon  which  his  right  of  possession  depends. 
In  that  case,  the  sheriff,  in  his  discretion,  before  he  delivers  the  chattel  <to  the 
plaintiff,  may  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit,  with  a 
notice  that  he  requires  indemnity  against  the  claim.  If  the  indemnity  is  not 
furnished  within  a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the  de- 
livery of  the  chattel,  the  sheriff,  in  his  discretion,  may  deliver  it  to  the  claimant, 
without  incurring  any  liability  to  the  plaintff  by  reason  of  so  doing. 

B.  Civil  Practice  Act,  §  1108.    Action  against  sheriff  by  third  person 

claiming  chattel. 

A  person  not  a  party  to  the  action,  who  has  served  an  affidavit  as  prescribed 
in  the  last  section,  may  maintain  an  action  against  the  sheriff  who  has  delivered 
the  chattel  to  the  plaintiff,  to  recover  his  damages  by  reason  of  the  taking,  de- 
tention or  delivery  of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to  the  plaintiff  and 
must  be  served  within  three  months  after  it  is  issued.  An  action  cannot  be 
maintained  against  a  sheriff  by  a  person  so  entitled  to  make  a  claim  except  as 
prescribed  in  this  section. 
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C.  Civil  Practice  Act,  §  1109.    Indemnity  to  sheriff  by  plaintiff. 

The  indemnity  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as  prescribed  in 
the  last  section  but  one,  must  consist  of  a  written  undertaking  to  him,  executed  by 
at  least  two  sureties,  to  the  effect  that  they  will  indemnify  him  against  any  lia- 
bility for  damages,  costs  or  expenses,  to  be  incurred  in  an  action  brought  against 
him  by  the  claimant,  or  a  person  deriving  title  from  or  through  the  claimant, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery  to  the  plaintiff, 
Eot  exceeding  a  sum  to  be  specified  in  the  undertaking,  which  must  be  at  least  five 
hundred  dollars,  and  not  less  than  the  actual  value  of  the  chattel  claimed,  and 
two  hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sureties,  besides 
possessing  the  other  qualifications  required  by  law,  must  be  a  freeholder  or  a 
householder  of  the  sheriff's  county.  The  sheriff,  before  delivering  the  chattel, 
may  require  the  persons  offered  as  surties  to  justify  in  the  manner  and  subject 
to  the  provisions  of  statute  or  rule  regulating  generally  the  justification  of 
sureties  in  an  undertaking  given  in  an  action  or  special  i>roceeding.  The  sureties 
are  entitled  to  be  substituted  as  defendants  in  an  action  brought  as  prescribed  in 
the  last  section  es  if  the  chattel  had  been  levied  upon  by  virtue  of  an  execution. 

D.  Bemedy  of  claimant. 

Sections  1107-1109  of  the  Civil  Practice  Act  prescribe  the 
remedy  of  one  not  a  party  to  the  action  whose  property  the 
plaintiff  has  caused  the  sheriff  to  replevy.*^  A  new  action  of 
replevin  by  the  claimant  is  not  a  proper  remedy.^"  But  a  third 
party  claiming  title  to  goods  in  replevin  is  not  confined  to 
making  his  claim  pursuant  to  section  1107,  but  may  on  his 
own  application  be  made  a  party  defendant  under  section 
193."  The  remedy  for  a  wrongful  taking  of  property  not 
mentioned  in  the  plaintiff's  affidavit  is  by  action  against  the 
sheriff,  and  not  by  bond  for  its  return.**  The  sections  were 
intended  for  the  benefit  of  an  officer  who  replevied  property 

65.  Albany  Belting  &  Supply  Co.  v.  Leonard  v.  Buttling,  19  Misc.  219,  44 
Grell,  67  App.  Div.  81,  73  N.  Y.  Supp.  N.  Y.  Supp.  273,  it  was  held  that  the 
580.                                            .  act  of  the  sheriff  in  taking  property  in 

66.  McCarthy  v.  Ackerman,  154  N.  Y.  replevin  from  the  possession  of  one  who 
565 ;  Hunt  v.  Mootry,  10  How.  Pr.  478 ;  was  not  a  party  to  the  action  is  un- 
Haskins  v.  Kelly,  1  Abb.  (N.  S.)  63;  lawful,  and  his  indemnities  are  not  en- 
Edgerton  v.  Ross,  6  Abb.  Pr.  189.  Corn-  titled  to  be  substituted  in  an  action 
pare,  Pracht  v.  Gunn,  69  App.  Div.  396,  brought  by  said  person  against  him 
74  N.  Y.  Supp.  991.  for  the  trespass.     This  was  afSrmed  in 

67.  Standard  Sewing  Machine  Co.  v.  13  App.  Div.  179,  43  Supp.  387,  wherein 
Heyman,  35  Misc.  429,  54  N.  Y.  Supp.  it  was  held  that  the  sheriff  has  not  a 
935_  right  upon  his  own  motion  to  have  his 

68.  Klinkowstein  v.  Qreenberg,  15  indemnitors  substituted  as  parties  de- 
Misc.  479  37  N.  Y.  Supp.  206,  72  St.  fendant  in  his  place;  that  the  statute 
Bep.  785 ;  King  v.  Orser,  4  Duer,  431.  gives  the  indemnitors  only  the  right  at 

Substitution      of      indenmitots. — ^In      their  option  to  be  substituted. 
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called  for  by  the  replevin  papers,  not  for  the  protection  of  an 
officer  who  took  into  possession  property  not  covered  by  those 
papers.*'  And,  if  the  officer  has  seized  property  not  in  the 
possession  of  the  defendant  or  his  agent,  the  remedy  is  by 
action.™ 

£.  Procedure  on  claim  of  third  person. 

The  remedy  of  a  third  person  under  these  sections  requires 
an  affidavit  of  title  and  an  undertaking.  The  affidavit  may  be 
served  on  the  clerk  in  the  office  of  the  officer  having  the  prop- 
erty, who  was  in  charge  of  office  business."  No  other  demand 
is  necessary  to  tke  maintenance  of  an  action  against  an  officer 
than  the  service  of  affidavit  and  notice  of  claim.  One  having 
title  to  and  right  to  possession  of  property  taken  in  replevin, 
who  has  presented  his  claim  in  pursuance  of  law,  may  main- 
tain an  action  against  the  sheriff  for  a  conversion  of  the  prop- 
erty. When  the  officer  has  obtained  indemnity  he  is  bound  to 
keep  the  property  or  deliver  it  to  plaintiff ;  the  service  of  the 
notice  of  claim  and  affidavit  suspends  that  obligation  and  re- 
leases him  from  it  unless  indemnity  is  given ;  when  given,  the 
obligation  again  attaches,  and  the  claim  of  the  person  en- 
titled to  the  property  is  valid,  the  officer  being  required  to 
rely  upon  the  indemnity.''^  It  is  unnecessary  to  call  a  jury  in 
such  cases.''^ 

Where  the  sheriff  delivers  property  to  the  plaintiff  upon 
the  usual  undertaking,  and  third  party  interposes  a  claim 
under  section  1107,  and  the  defendant  makes  no  claim  to  the 
property,  the  court  may  make  an  order  interpleading  the  third 
party  in  the  place  of  defendant,  but  will  make  no  disposition 
of  the  property  pending  the  action.''* 

The  delivery  mentioned  in  section  1107  is  not  a  formal,  but 
a  complete  manual  delivery,  so  that  nothing  further  remains 
to  be  done.''^ 

69.  Einstein  v.  Dunn,  61  App.  Div.  73.  HasMns  v.  Kelly,  1  Abb.  Pr.  (N. 
195,  70  N.  Y.  Supp.   520,  affirmed  on      S.)  63. 

opinion  below,  171  N.  T.  648.  >  74.  Wright  Steam  Engine  Works  v. 

70.  King  Y.  Orser,  4  Duer,  431.   And      N.  Y.,  etc.,  Co.,  44  Mise.  580,  90  N.  Y. 
see,  supra.  Art.  VII — E.     Liability  of      Supp.  130. 

Sheriff.  75.  Second   Nat.   Bank  v.   Dunn,   63 

71.  Manning  v.  Keenan,  73  N.  Y.  45.      How.  Pr.  435. 

72.  Manning  v.  Keenan,  73  N.  Y.  45. 
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F.  Form  of  affidavit  of  claim  by  third  person. 

(Title  of  cause.) 
Ulster  County,  ss.: 

Cornelius  J.  Townsend,  of  said  county,  being  duly  sworn,  says: 
That  he  claims,  as  against  the  defendant  herein,  the  right  to  the  pos- 
session of  certain  hereinafter  described  chattels,  such  right  existing 
at  the  time  that  said  chattels  were  in  this  action,  replevied  of  the  de- 
fendant by  the  sheriff  of  the  county  of  Ulster;  that  this  deponent  is 
and  was,  at  the  time  of  such  taking,  lawfuUy  entitled  to  the  possession 
of  such  chattels,  which  are  described  as  follows:  (Here  follow  with 
chattels  claimed) ;  that  deponent's  right  to  such  possession  arises 
from  a  biU  of  sale  of  the  above-named  chattels,  duly  delivered  and 
executed  by  the  above-named  defendant  to  this  deponent  prior  to  the 
replevy  made  as  aforesaid,  by  the  said  sheriff  of  the  county  of  Ulster, 
and  that  deponent  had  taken  possession  of  said  chattels  under  and 
by  virtue  of  said  bill  of  sale,  delivered  as  aforesaid. 

(Jurat.)  CORNELIUS  J.  TOWNSEND. 

ARTICLE  X. 
MATTERS  OF  PRACTICE. 

A.  Jurisdiction  before  service  of  summons. 

1.  Civil  Practice  Act,   §  1092.     Jurisdiction  when  replevin  precedes 

summons. 

Where  a  chattel  is  replevied  before  the  service  of  the  summons,  as  prescribed  in 
this  article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent  to  the 
granting  of  a  provisional  remedy,  for  the  purpose  of  giving  jurisdiction  to  the 
court  and  enabling  it  to  control  the  subsequent  proceedings  in  the  action;  and 
as  equivalent  to  the  commencement  of  the  action,  for  the  purpose  of  determining 
whether  the  plaintiff  is  entitled  to  maintain  the  action  or  the  defendant  is  liable 
thereto. 

2.  Beplevin  as  a  provisional  remedy. 

The  failure  of  the  sheriff  to  deliver  the  summons  with  the 
other  papers  in  replevin  is  not  fatal  to  the  jurisdiction  of  the 
court ;  the  jurisdiction  is  prescribed  by  this  section  when  read 
in  connection  with  section  825  of  the  Civil  Practice  Act.  The 
seizure  of  the  chattels  is  deemed  equivalent  to  the  granting  of 
a  provisional  remedy  for  the  purpose  of  giving  jurisdiction  to 
the  court,  and  enabling  it  to  control  the  future  proceedings  in 
the  action,  and  as  equivalent  to  the  commencement  of  an  action 
for  the  purpose  of  determining  whether  or  not  the  plaintiff 
had  the  right  to  maintain  the  action  or  the  defendant  is  liable 
theretoJ^ 

76.  Acker  v.  Hauteman,  27  Hun,  48. 
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B.  Affidavit  by  attorney  or  agent. 

1.  Civil  Practice  Act,  §  1110.     When  agent  or  attorney  may  make 

affidavit  for  replevin  or  return. 

The  affidavit  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff  with  a 
requisition  to  replevy  a  chattel  may  be  made  by  the  plaintiff's  agent  or  attorney 
if  the  material  facts  are  within  his  personal  knowledge;  or,  if  the  plaintiff 
is  not  within  the  county  where  the  attorney  resides  or  has  his  oflSce 
or  is  not  capable  of  making  the  affidavit.  The  affidavit  to  be  delivered  to  the 
sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that  he  requires  the  re- 
turn of  the  chattel,  or  in  behalf  of  a  person  not  a  party,  who  makes  a 
claim  of  title  to  the  property,  may  be  made  by  an  agent  or  attorney  if 
the  material  facts  are  within  his  personal  knowledge,  or  if  the  defendant  or 
claimant,  as  the  case  may  be,  is  not  within  the  county  where  the  property  was 
replevied  and  capable  of  making  the  affidavit.  Where  the  affidavit  is  made  by 
an  attorney  or  agent,  he  must  state  therein  what  allegations,  if  any,  are  made 
upon  his  information  and  belief,  and  he  must  set  forth  therein  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon  his  knowledge  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 

2.  Insufficient  affidavit. 

Affidavits  on  behalf  of  a  defendant  to  obtain  the  return  of 
a  replevied  check,  made  by  his  attorney  who  does  not  disclose 
his  authority  to  act  for  defendant  and  who  states  the  ground 
of  his  belief  to  be  certain  letters,  communications  and  conver- 
sations but  does  not  give  the  statements,  conversations  and 
letters  themselves  nor  how  the  informants  derived  their  in- 
formation, are  insufficient,  and  a  motion  that  the  check  re- 
plevied be  delivered  to  the  plaintiff  must  be  granted." 

C.  Civil  Practice  Act,  §  1111.    Second  and  subsequent  replevin;  pro- 
ceedings thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  two  or  more 
chaittels,  described  in  the  plaintiff's  affidavit,  and  has  served  upon  the  defendant 
the  papers  required  upon  such  a  replevin,  the  plaintiff,  at  any  time  before  the 
service  of  a  copy  of  the  defendant's  answer,  or  before  judgment  by  default  for 
want  of  an  appearance  or  pleading,  may  require  the  same  or  any  other  sheriff 
to  replevy  any  other  part  thereof.  For  that  purpose,  he  must  deliver  to  the 
sheriff  an  affidavit  containing  the  same  allegations,  and  a  requisition  and  under- 
taking, with  respect  to  the  part  yet  to  be  replevied,  as  if  the  action  was  brought 
to  recover  that  part  only.  Where  a  second  or  subsequent  replevin  is  made  as  pre- 
scribed in  this  section  the  proceedings  are  the  same  as  if  a  former  replevin  had 
not  been  made. 

77.  Agnew  v.  Latham,   54  Misc.   61,  105  N.  Y.  Snpp.  366. 
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0.  When  order  of  arrest  granted. 

1.  Civil  Practice  Act,  §  826.    Bight  to  arrest  depending  npon  the  nature 

of  the  action. 

A  defendant  may  be  arrested  in  an  action,  as  provided  in  this  and  the  next 
article,  where  the  action  is  brought  for  either  of  the  following  causes:     •    •    • 

7.  To  recover  a  chattel  where  it  is  alleged  in  the  complaint  that  the  chattel  or 
a  part  thereof  has  been  concealed,  removed  or  disposed  of  so  thtet  it  cannot  be 
found  or  taken  by  the  sheriff  and  with  intent  that  it  should  not  be  so  found  or 
talien,  or  to  deprive  the  plaintiff  of  the  benefit  thereof.  Where  such  allegation  is 
made,  the  plaintiff  cannot  recover  unless  he  proves  the  same  on  the  trial  of  the 
action,  and  a  judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  recover 
the  chattel. 

2.  Civil  Practice  Act,  §  1112.    Beplevin  where  order  of  arrest  has  been 

granted. 

Where  an  order  of  arrest  is  granted,  the  plaintiff's  right  to  a  replevin  is  subject 
to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested  pursuant  to  the  order,  a  subsequent  rep- 
levin cannot  be  made  of  a  chattel  with  respect  to  which  the  order  was  granted, 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a  chattel 
with  respec+  to  which  the  order  was  granted  supersedes  the  order. 

3.  When  order  granted. 

An  order  of  arrest  cannot  be  granted  in  an  action  of  re- 
plevin unless  the  complaint  alleges  the  grounds  prescribed  by 
section  826  of  the  CiAdl  Practice  Act.''*  An  action  for  the  re- 
covery of  the  plaintiff's  own  negotiable  promissory  note  be- 
fore it  is  paid,  may  be  maintained  the  same  as  for  any  chattel, 
and  where  a  case  is  made  out  of  disposing  of  a  chattel  so  that 
it  cannot  be  found  or  taken  by  the  sheriff,  and  with  the  in- 
tention that  it  shall  not  be  so  taken,  an  order  of  arrest  is 
properly  issued  in  an  action  brought  by  the  maker  of  a  note 
to  recover  possession  thereof.™  The  plaintiff  cannot  recover 
judgment  where  he  fails  to  prove  the  allegations  of  the  com- 
plaint as  to  the  concealment  of  the  chattels.*" 

78.  Hough  V.  Folmsbee,  59  Hun,  148,  79.  Ertell  v.  De  Pennebet,   14  Civ. 

20  Civ.  Pro.  E.   Ill,  13  N.  Y.  Supp.  Pro.  R.  336,  17  St.  Eep.  743. 

221;    Miehaelis   v.    Towne,    59   N.    T.  80.  Merriam  v.   Johnson,   116   App. 

Snpp.  721.  Div.  336,  101  N.  Y.  Supp.  627. 

26 


3066  BEPMiVIIT, 

E.  Effect  of  failure  to  replevy. 

1.  Civil  Practice  Act,  §  1116.    Action  to  recover  a  chattel  not  affected 

by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action  and  recover  therein  the  chattel  or  its 
value  although  he  has  not  required  the  sheriflE  to  replevy  it  or  the  sheriff  has  not 
been  able  to  replevy  it. 

2.  Waiver  of  right  to  replevy. 

A  party  entitled  to  the  possession  of  goods  wrongfully  with- 
held may  waive  his  right  to  replevy  and  await  possession  ob- 
tained by  judgment.*^  A  complaint  claiming  only  a  part  of 
the  property  mentioned  in  the  complaint  and  requisition,  it 
appearing  that  the  other  part  has  been  taken  from  the  defend- 
ant by  an  attaching  creditor  before  the  summons  was  served, 
is  suffieient.^^ 

F.  Abandonment  of  claim  as  to  part  of  property. 

1.  Civil  Practice  Act,  §  1117.    When  and  how  plaintiff  may  abandon 

his  claim  as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the  complaint 
has  been  replevied,  the  plaintiff's  attorney,  with  or  before  the  notice  of  trial, 
may  serve  upon  the  defendant's  attorney  a  notice  that  he  abandons  so  much  of 
his  claim  as  relates  to  those  which  have  not  been  replevied;  and  thenceforth 
the  proceedings  are  the  same  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied. 

2.  Action  by  vendor. 

Where  vendors  brought  an  action  against  the  transferee  of 
their  alleged  fraudulent  vendee  to  recover  part  of  the  goods 
sold,  they  cannot  subsequently  maintain  against  the  fraudulent 
vendee  himself  an  action  for  the  price  of  the  remainder  of  the 
goods,  as  they  are  concluded  by  their  election  to  rescind  in 
replevin.  They  are  not  assisted  in  maintaining  their  action 
for  the  price  by  the  fact  that  in  their  action  of  replevin  they 
served  a  notice,  under  section  1117,  abandoning  their  claim 
to  the  goods  replevied.^ 

81.  Johnstone   v.   Weibel,    131   App.      213. 

Div.   166,   115   N.  Y.  Supp.  255.     See  83.  Seeman  v.  Handler,  36  Misc.  372, 

also,  Leach  v.  Williams,  12  App.  Div.  56  N.  Y.  Supp.  210,  aff'g,  25  Misc.  328, 

173,  42  N.  Y.  Supp.  574.  54  N.   Y.   Supp.   564. 

82.  Kerrigan  v.   Eay,    10   How.   Pr. 


REPLEVIN.  3067 

S.  Civil  Practice  Act,  §  1131.    Abatement  and  revival  of  action- 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  or  eoiitinues,  not- 
■(vithstanding  the  death  of  either  party,  in  favor  of  or  against  his  executor  or  ad- 
ministrator. Where  the  court  makes  an  order  directing  the  abatement  of  an 
action  to  recover  a  chattel,  an  action  may  be  maintained  upon  an  undertaking 
given  for  the  purpose  of  procuring  a  delivery  or  return  of  a  chattel  as  if  final 
jxidgment  awarding  to  the  adverse  party  possession  thereof  had  been  rendered  in 
the  iirst  action  and  an  execution  thereupon  had  been  returned  unexecuted  and 
unsatisfied;  except  that  damages  cannot  be  recovered  therein  for  a  wrongful 
taking,  withholding  or  detention.  An  action  to  recover  the  chattel  cannot  be 
maintained  after  an  action  has  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

H.  Receiver  of  property. 

A  receiver  of  the  property  will  not  be  appointed,  unless  it 
appears  that  other  available  remedies  are  inadequate,  or  that 
a  receiver  is  necessary  to  preserve  the  property.^* 

ARTICIE  XI. 
DAMAGES  AND  FORM  OP  VERDICT. 

A.  Civil  Practice  Act,  §  1118.    Damages  for  injury  or  depreciation  of 

chattel. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or  otherwise  de- 
preciated in  value,  while  it  was  in  the  possession  or  under  the  control  of  the 
defendant,  under  such  circumstances  that  the  plaintiff  might  recover  damages  for 
the  injury  or  depreciation  in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  prescribed  in  this 
article. 

B.  Civil  Practice  Act,  §  1120.    Verdict,  report  or  decision  in  action  to 

recover  a  chattel;  what  to  state. 

The  verdict,  report  or  decision  must  fix  the  damages,  if  any,  of  the  prevailing 
party.  Where  it  awards  to  the  plaintiff  a  chattel  which  has  not  been  replevied,  or 
where  it  awards  to  i,he  prevailing  party  a  chattel  which  has  been  replevied  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party  or  to  a  person  not 
a  party,  it  must  also,  except  in  a  case  specified  in  the  next  section,  fix  the  value  of 
the  chattel  at  the  time  of  the  trial. 

C.  Civil  Practice  Act,  §  1121.    Substitute  in  certain  cases  for  finding 

as  to  value  in  action  to  recover  a  chattel. 

A  verdict,  report  or  decision  in  favor  of  the  defendant  shall  not  fix  the  value  of 
the  chattel  in  either  of  the  following  cases: 

84.  Libby  v.  Libbr,  68  App.  Div.  15,  74  N.  Y.  Supp.  57. 
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1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  it  wafl  rightfully 
distrained  doing  damage,  and  its  value  is  greater  than  the  damages  sustained  by 
the  defendant,  by  the  injury  for  which  it  was  distrained;  in  which  case,  mose 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel  but  the  defendant 
had  a  special  property  therein  and  the  value  of  the  chattel  is  greater  than  the 
value  of  the  special  property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  ease,  the  value  of  the  special  property  or  the  sum  so  charged 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  report  or  decision 
must  set  forth  the  reason  why  the  value  of  the  chattel  is  not  fixed. 

D.  Civil  Practice  Act,  §  1122.    Verdict,  report  or  decision  for  part  of 

several  chattels;  judgment  thereupon. 
Where  the  action  is  brought  to  recover  two  or  more  chattels,  the  verdict,  report 
or  decision  may  award  to  one  party  one  or  more  distinct  chattels  which  can  be 
identified  and  set  apart  from  the  others,  and  the  residue  to  the  other  pafty.  The 
final  judgment  rendered  thereupon  must  award  to  each  party  the  same  relief 
with  respect  to  the  finding  in  his  favor  as  if  separate  judgments  were  rendered; 
except  that,  where  each  party  is  entitled  to  an  absolute  award  of  a  sum  of  money 
against  the  other,  the  smaller  sum  must  be  deducted  from  the  greater  and  the 
balance  only  must  be  awarded. 

E.  Civil  Practice  Act,  §  1123.    Damages;  how  ascertained  on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default  for  want  of  an  appearance 
or  pleading,  the  court  to  which  he  applies  for  judgment  may  ascertain  and  de- 
termine the  damages  to  which  he  is  entitled,  and  the  value  of  the  chattel,  if 
necessary;  or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

F.  Damages  for  retention  and  depreciation. 
1.  In  general. 

If  the  chattel  has  been  injured  or  has  depreciated  in  value 
while  in  the  possession  or  under  the  control  of  the  defendant, 
the  plaintiff  may  be  allowed  to  recover  his  damages  in  the  ac- 
tion of  replevin.^  And,  if  the  defendant  is  the  prevailing 
party,  under  section  1120,  his  damages  are  to  be  fixed.^'  The 
awarding  of  damages  to  the  prevailing  party  is  a  material 
part  of  the  final  judgment.*''  The  damages  are  limited  by  the 
pleadings  and  issues  in  the  action.^    Damages  for  detention 

86.  New     York     Guaranty     Co.     v.  445,  107  N.  T.  Supp.  163. 

Flynn,  55  N.  Y.  653 ;  Young  v.  Willett,  87.  Brawner  v.  Fahy,  64  App.  Div. 

8  Bosw.  486.  122,  71  N.  Y.  Supp.  834. 

86.  Barnard  v.  Devine,  34  Misc.  182,  88.  Tiedman   v.   O'Brien,   36   Super. 

68  N.  Y.  Supp.  859 ;  Pabst  Brewing  Co.  Ct.  539. 
v.  Rapid  Safety  Filter  Co.,  56  Misc. 
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may  be  distinguished  from  damages  for  depreciation;  and, 
if  the  complaint  asks  only  for  detention  damages,  it  is  error 
to  permit  the  plaintiff  to  introduce  evidence  of  injury  and 
damage,** 

2.  Interest  as  damages. 

Ordinarily  the  interest  on  the  value  of  the  chattel  during 
the  period  that  the  successful  party  is  deprived  of  its  custody, 
will  afford  a  correct  measure  of  the  damages  for  detention.^ 
The  right  to  interest  on  the  value  of  the  property  is  subject  to 
the  same  conditions  as  the  principal  sum,  that  is,  the  non- 
delivery of  the  property.*^  In  an  action  to  recover  possession 
of  a  team  of  mules  and  damages  for  their. detention,  the  value 
of  the  use  of  the  team  is  the  measure  of  damages  and  not  the 
interest  on  their  value.*^ 

Where  the  defendant  delays  by  appeal  the  satisfaction  of  a 
judgment  in  an  action  to  recover  personal  property,  the  plain- 
tiff is  entitled  to  damages  for  the  delay  to  be  measured  by  the 
interest  on  the  value  of  the  property  sought  to  be  replevied  as 
fixed  on  the  trial  whether  the  value  is  paid  or  the  property 
restored.** 

3.  Proof  of  depreciation. 

If  there  is  no  evidence  or  finding  of  depreciation,  the  suc- 
cessful party  is  not  entitled  to  recover  damages  for  deprecia- 
tion.** But  the  failure  to  show  damages  does  not  justify  a 
dismissal  of  the  complaint.®^    The  plaintiff  is  entitled  to  at 

89.  Rapid  Safety  Filter  Co.  v.  from  the  time  of  their  wrongful  deten- 
Wyckoff,  20  Misc.  17,  44  N.  T.  Supp.  tion  to  the  time  of  trial.  Eedmond  v. 
601.  American  Mfg.  Co.,  31  St.  Eep.   573, 

90.  N.  T.  Guaranty  Co.  v.  Plyim,  55  121  N.  T.  415. 

N.  T.  653;  Follet  Wool  Co.  v.  Utica  91.  Munsell  v.  Flood,  46  Super.  Ct. 

Trust  &  Deposit  Co.,  84  App.  Div.  151,  134. 

82  N.  Y.  Supp.  597;  Toung  v.  Willett,  92.  Slocum  v.  Delano,  17  Week.  Dig. 

8  Bosw.  486.  207. 

Machinery.— Where    plaintiflf    placed  93.  Crocker-Wheeler   Co.   v.   Genesee 

some  machines  in  defendant's  factory  Recreation  Co.,  101  Misc.  440,  167  N. 

under  an  agreement  by  which  at  the  ex-  T.  Supp.  441. 

piration   of  a  certain  period  the  de-  94.  Orossley  v.  Hojer,   11  Misc.   57, 

fendant  had  the  option  to  return  or  63  St.  Eep.  440,  31  N.  Y.  Supp.  837, 

buy  the  machines  at  a  certain  price,  in  aff'd,  158  N.  Y.  734. 

an  action  of  replevin,  it  was  held  that  95.  Banfleld  v.  Haeger,  7  Abb.  N.  C. 

the  measure  of  damages  was  the  in-  318. 
terest  on  the  value  of  the  machines 


3070  REPLEVIN. 

least  nominal  damages.'®  Where  the  jury  find  a  verdict  for 
the  plaintiff,  but  award  no  damages  for  the  detention,  the 
court  may  supply  the  omission  by  inserting  nominal  dam- 
ages." 

4.  Expenses  of  plaintiff. 

The  expenses  of  taking  and  removing  the  property  by  the 
sheriff  are  not  to  be  included  in  the  damages  for  the  deten- 
tion. They  should  be  added  to  the  costs.'^  Where  plaintiffs 
sue  for  the  possession  of  property  and  for  damages  for  its 
detention,  it  is  error  to  include  as  an  element  of  damages  the 
services  of  plaintiff's  attorney  for  necessary  work  before  the 
commencement  of  the  action.*'  Counsel  fees  and  traveling  ex- 
penses of  the  president  of  the  corporate  plaintiff  made  neces- 
sary by  the  litigation,  are  not  recoverable  as  damages.^  Costs 
and  expenses  incurred  in  recovering  possession  of  the  prop- 
erty are  not  elements  of  damage.^ 

5.  Depreciation  without  defendant's  fanlt. 

In  replevin  the  value  of  a  chattel  should  be  known  and 
stated,  since  the  depreciation  in  value  without  the  defendant's 
fault  is  the  owner's  fault.^ 

6.  Injury  to  chattel  after  judgment. 

An  action  will  not  lie  to  recover  damages  for  the  deprecia- 
tion in  value  of  property  which  has  been  the  subject  of  an  ac- 
tion of  replevin  after  judgment  in  favor  of  the  plaintiff  and 
pending  an  appeal  and  affirmance  thereof.* 

6.  Determination  of  value. 
1.  In  general. 

The  value  of  the  goods  must  be  fixed  by  the  verdict,  report 
or  decision,  if  the  goods  were  not  replevied  by  the  plaintiff,  or 

96.  Bartels  v.  Fischer,  11  Mise.  460,  1.  Hampton  Lumber  Co.  v.  Sizer,  35 
32  N.  T.  Supp.  1138,  aff'd,  159  N.  Y.      Mise.  391,  71  N.  Y.  Supp.  990. 

546;  Davis  v.  Morrell,   16  Week.  Dig.  2.  Sinskie  v.  Bnist,  66  App.  Div.  34, 

530.  73  N.  Y.  Supp.  922. 

97.  Van  Schoening  v.  Buchanan,  23  3.  Hurd  v.  Birch,  11  St.  Rep.  870. 
How.  Pr.  44 ;  Segelke  v.  Finan,  1  N.  Y.  4.  Commerce  Exchange  Nat.  Bank  v. 
Supp.  381,  15  Civ.  Pro.  B.  1.  Blye,  123  N.  Y.  132.    But  see  Pabst's 

98.  Young  V.  Atwood,  5  Hun,  234.  Brewing  Co.  v.  Rapid   Safety  F.  Co., 

99.  Cook  V.  Gross,  60  App.  Div.  446,  54  Misc.  305, 105  N.  Y.  Supp.  962,  when 
69  N.  Y.  Supp.  924.  the  defendant  was  sueeessful.  ' 
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if  they  were  reclaimed  by  the  defendant."  Under  section  1120, 
if  possession  of  the  chattel  is  awarded  to  the  prevailing  party 
and  the  property  has  been  delivered  to  the  unsuccessful  party 
or  to  a  third  party,  the  value  must  generally  be  fixed.^  The 
value  found  by  the  jury  is  accepted  as  a  substitute  for  the 
property  if  the  sheriff  cannot  obtain  possession  of  tlje  prop- 
erty.'' 

2.  Fixed  as  of  time  of  trial. 

The  value  of  the  property,  which  is  to  be  fixed  in  an  action 
of  replevin,  is  the  value  at  the  time  of  the  trial,*  not  at  any 
intermediate  time  between  the  taking  and  the  trial.®  The 
value  at  the  time  of  a  demand  is  not  sought.^"  A  judgment 
fixing  the  damages  at  the  purchase  price  is  erroneous.^    The 


6.  Brawner  v.  Fahy,  64  App.  Div. 
122,  71  N.  Y.  Supp.  834;  Raymore  v. 
Drake,  116  Misc.  307,  190  N.  Y.  Supp. 
436;  Young  v.  Willett,  8  Bosw.  486; 
Hurd  V.  Bireh,  11  St.  Rep.  870. 

Mixing  of  grain. — ^Where,  in  an  action 
of  replevin,  it'  appeared  that  defendant 
had  mixed  other  grain  of  his  own  with 
that  claimed  by  the  plaintiff,  defendant 
claimed,  when  it  was  taken  by  sheriff, 
it  was  all  raised  on  plaintiff's  land. 
Held,  the  case  was  simply  one  of  con- 
fusion of  goods,  and  as  the  grain  was 
mixed  by  defendant  he  could  not  thus, 
by  his  own  act,  defeat  the  action,  but 
must  bear  the  loss  resulting  therefrom. 
Samson  v.  Rose,  65  N.  Y.  411. 

6.  Pabst  Brewing  Co.  v.  Rapid 
Safety  Filter  Co.,  56  Misc.  445,  107  N. 
Y.  Supp.  163. 

7.  Tiedman  v.  O'Brien,  36  Super.  Ct. 
539. 

8.  Brewster  v.  Silliman,  38  N.  Y. 
423;  N.  Y.  Guaranty,  etc.,  Co.  v. 
Flynn,  55  N.  Y.  653 ;  Crossley  v.  Hojer, 
11  Misc.  57,  63  St.  Rep.  440,  31  N.  Y. 
Snpp.  837,  aff'd,  158  N.  Y.  734; 
Ehrenreieh  v.  Knudsen,  157  N.  Y.  Supp. 
1083;  Duffus  v.  Sehwinger,  79  Hun, 
541,  61  St.  Rep.  449,  29  N.  Y.  Supp. 
930. 

Twenty-seven  months  before  trial. — 


A  provision  requiring  the  verdict  in 
replevin  to  fix  the  value  of  the  chattel 
at  the  time  of  the  trial,  is  not  satisfied 
by  fixing  it,  without  any  evidence  as 
stated  in  plaintiff's  affidavit,  made 
twenty-seven  months  before  the  trial. 
Gilroy  v.  Everson-Hickbk  Co.,  103  App. 
Div.  574,  93  N.  Y.  Supp.  132. 

Four  years. — It  is  error  to  admit  as 
evidence  of  the  value  of  property  at 
the  time  of  trial  an  affidavit  of  plain- 
tiff made  four  years  before.  Gilroy  v. 
Everson-Hickok  Co.,  118  App.  Div.  733, 
103  N.  Y.  Supp.  620,  aff'd,  190  N.  Y. 
551. 

Objection  on  api>eal. — ^The  objection 
that  the  jury  fixed  value  of  the  prop- 
erty, as  of  the  date  of  the  levy  instead 
of  that  of  the  trial,  cannot  be  taken 
for  the  first  time  on  appeal.  Braekel- 
eer  v.  Sehwabeland,  86  Hun,  143,  33  N. 
Y.  Supp.  212,  66  St.  Rep.  840,  affirmed 
on  opinion  below,  155  N.  Y.  644. 

9.  New  York  Guaranty  Co.  v.  Flynn, 
55  N.  Y.  653. 

10.  Duffus  V.  Sehwinger,  79  Hun,  541, 
61  St.  Rep.  449,  29  N.  Y.  Supp.  930. 

11.  National  Cash  , Register  Co.  v. 
Ague,  43  App.  Div.  605,  60  N.  Y.  Supp. 
348. 

Evidence  of  pnrchase  price. — ^Where, 
in  an  action  to  recover  goods  obtained 
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offer  of  a  certain  price  for  the  use  of  property  is  not  competent 
proof  of  damages.^  If  the  jury  have  been  directed  to  find  the 
value  as  of  the  time  of  the  trial,  it  will  be  presumed  to  have 
done  so,  although  the  verdict  does  not  so  state.^ 

The  plaintiff  can  only  recover  the  value  of  the  chattels  and 
cannot  recover  in  addition  thereto  the  value  of  labor  per- 
formed in  installing  such  chattels  in  the  defendant's  build- 
ing." 

3.  Failure  to  prove  value. 

The  failure  to  prove  value  of  the  chattels  is  not  sufficient 
ground  for  dismissal  of  the  complaint.^  A  judgment  award- 
ing the  plaintiff  possession  may  be  entered  although  the  value 
of  the  property  has  not  been  found  and  damages  have  not  been 
assessed.^*  In  that  case  the  judgment  would  simply  award  the 
property  to  the  plaintiff  to  be  enforced  by  execution,  and  if 
the  return  of  the  property  could  not  be  thus  obtained,  the 
judgment  would  be  unavailing."  But  a  money  judgment  is 
unauthorized  where  there  is  not  a  scintilla  of  evidence  as  to 
the  value  of  the  chattel." 

4.  Chose  in  action. 

Where  replevin  is  brought  for  promissory  notes,  not  en- 

on  credit  by  fraudulent  representations,  manufactured    therefrom.      This    case 

there  was  no  direct  evidence  of  value,  considers  fully  the  effect  of  enhancing 

but  the  price  agreed  to  be  paid  by  the  by  labor   and  material,   goods  sought 

purchaser  and  by  subsequent  purchasers  to  be  replevied,  and  the  damage  in  such 

under  him  were  shown,  it  was  held  that  case. 

in  the  absence  of  evidence  to  the  con-  16.  Hay  v.  Muller,  7  Misc.  670,  58  St. 

trary,  the  inference  was  that  the  goods  Eep.  342,  23  Civ.  Pro.  R.  321,  28  N.  Y. 

were  worth  the  price  for  which  they  Supp.  57;  Battels  v.  Fischer,  11  Misc. 

were   originally  purchased.     Grossman  460,  38  N.  Y.  Supp.  1138,  aff'd,  159  N. 

V.  Walters,  11  N.  Y.  Supp.  471.  Y.  546;  Banfleld  v.  Haeger,  7  Abb.  N. 

12.  Young  V.  Atwood,  5  Hun,  334.  C.  318 ;  Davis  v.  Morrell,  16  Week.  Dig. 

13.  Tripp  V.  Smith,  50  App.  Div.  499,  530. 

64  N.  Y.  Supp.   94,  aS'd,  168  N.  Y.  16.  Johnstone   v.   Weibel,    131   App. 

655.  Div.  166,  115  N.  Y.  Supp.  255.     Com- 

14.  Both  V.  Felt,  60  Misc.   116,  111  pare,  Eaymore  v.  Drake,  116  Misc.  307, 
N.  Y.  Supp.  649.  190  N.  Y.  Supp.  436. 

Enhancement  of  value. — ^In  Sommer  17.  Hammond  v.  Morgan,  101  N.  Y. 

V.  Adler,  36  App.  Div.  107,  55  N.  Y.  186. 

Supp.   483,  it  was  held  that  recovery  18.  Goyena  v.  Berdoulay,  154  N.  Y, 

may  be  had  for  the  value  of  goods  re-  Supp.  103. 
plevied,  and  not  the  value  of  the  article 
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foreeable  because  not  properly  executed,  their  value  is  nomi- 
nal, and  the  trial  court  should  not  direct  their  value  to  be 
assessed  at  the  amount  appearing  to  be  due  upon  their  faee.^ 
Prima  facie,  negotiable  securities  are  presumed  to  be  in  the 
hands  of  a  hona  fide  holder  for  value,  and  to  be  worth  the 
amount  unpaid  thereon,  with  interest;  but  this  may  be  met 
by  proof  of  the  maker's  inability  to  pay,  but  not  by  proof  of 
the  market  value.™  In  an  action  for  conversion  of  a  promis- 
sory note,  the  measure  of  value  is  the  amount  of  the  note  and 
interest,  unless  it  appears  that  it  is  of  less  value  because  of 
something  which  legitimately  impairs  or  affects  its  value,  or 
affects  its  validity.  The  rule  is  the  same  whether  the  note  is 
that  of  plaintiff  or  a  third  person.^ 

5.  General  and  special  interests. 

Where  a  defendant  in  replevin  claims  only  a  special  in- 
terest in  the  chattel,  and  the  jury  fails  to  fix  the  value  of  the 
property  as  directed  by  the  court,  a  general  verdict  awarding 
him  a  certain  sum,  together  with  the  possession  of  the  prop- 
erty, should  be  set  aside  and  a  new  trial  granted.^ 

In  replevin  by  the  seller  of  a  piano  under  a  conditional  sale 
against  one  who  bought  it  of  the  purchaser,  a  judgment  that 
defendant  have  a  return  of  the  piano  upon  payment  of  the 
amount  due  upon  the  purchase  price  and  costs  is  invalid.** 

Where  plaintiff  claimed  a  special  interest  in  property  re- 
plevied by  him  as  mortgagee,  defendant  being  the  general 
owner  with  the  right  to  redeem,  the  proper  judgment  for  plain- 
tiff is  for  a  return  of  the  property  or  for  its  value,  fixing  it 

19.  Davis  Machine  Co.  v.  Bert,  105  value  of  the  goods  exceeded  that  sum, 
N.  Y.  59.  but  did  not  specify  the  value,  and  then 

20.  WcBtern  E.  K.  Co.  v.  Bayne,  75  rendered  judgment  for  defendant  for 
N.  T.  1.  said  amount,  and  if  not  paid  or  eol- 

21.  Thayer  v.  Manly,  73  N.  Y.  305.  lected,    that    the    goods   be    delivered 

22.  Gary  Mfg.  Co.  v.  Malone,  131  to  the  defendant  and  that  he  recover  a 
App.  Div.  287,  115  N.  Y.  Supp.  633.  sum    equal    to    the    interest    on    said 

When  not  necessary  to  fix  value. —  amount  due  him,  as  damages  for  the 

Defendant  contracted  to  transfer  the  taking    and    detention    of    the    goods, 

possession   of    the    title    to    goods   to  Held,    that   the   referee   was   not   re- 

plaintiflE  upon  payment  of  the  price,  quired  by  §  1121  to  fix  the  value  of 

After  paying  a  portion  of  the  price,  the  goods.    Keeny  v.  Swan,  24  Week, 

plaintiff  replevied  the  goods.    The  ref-  Dig.  454,  2  St.  Kep.  314. 

eree  found  the  sum  due  the  plaintiff  23.  Fischer  v.  Cohen,  22  Misc.  117, 

upon  the  contract  of  sale  and  that  the  48  N.  Y.  Supp.  775. 
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at  the  amount  of  the  plaintiff's  interest,  that  is,  the  amount 
due  on  the  mortgage,  not  for  the  full  value  of  the  property, 
with  damages  for  the  detention.^ 

In  an  action  by  a  vendor  of  goods  against  the  sheriff,  who 
has  seized  the  same  under  an  attachment  against  the  pur- 
chaser, it  is  not  error,  on  directing  a  judgment  in  favor  of 
the  defendant,  to  assess  the  value  of  the  property  at  its  full 
amount,  notwithstanding  that  plaintiff  has  an  equitable  mort- 
gage on  the  property  by  the  terms  of  sale.^^ 

Where  replevin  is  brought  by  the  owner  of  the  chattel,  and 
it  is  taken  from  the  possession  of  the  bailee  for  work  done 
upon  it  of  less  value  than  the  chattel,  the  judgment  in  favor 
of  the  bailee  may  properly  fix  the  value  of  the  work  and  pro- 
vide that  if  the  sum  be  not  collected,  the  chattel  shall  be  de- 
livered to  the  bailee,  and  this  may  be  done  although  the  bailee 
has  not  served  upon  the  plaintiff  any  notice  demanding  judg- 
ment for  return  of  the  chattel.^ 

6.  Recovery  of  party  of  chattels. 

Where  the  jury  find  for  the  plaintiff,  as  to  the  one  part,  and 
for  the  defendant,  as  to  the  other,  designating  the  articles 
generically,  without  specifying  them  in  detail,  it  is  competent 
for  the  court  to  render  the  verdict  certain,  by  directing  an 
amendment  to  the  complaint,  inserting  therein  a  list  of  each 
class  of  articles  intended  by  the  generic  designation  of  the 
verdict." 

H.  Form  of  verdict. 

Section  1120  providing  for  a  general  verdict  in  replevin,  on 
which  plaintiff  may,  if  he  chooses,  enter  a  judgment  for  the 
return  of  the  property  or  its  value,  does  not  render  a  verdict 
for  plaintiff  assessing  the  damage  irregular.  Where,  in  re- 
plevin to  recover  a  watch,  the  court  directs  the  jury  to  find 
who  was  entitled  to  possession  of  the  chattel,  and  if  plaintiff 
was  so  entitled  to  fix  its  value,  a  verdict  for  plaintiff  for  a 
specific  sum  of  money  in  effect  finds  that  the  plaintiff  is  en- 
titled to  possession  of  the  chattel  and  that  the  amount  of  the 
verdict  is  its  value,  and  it  is  therefore  sufficient  to  sustain  an 

24.  Allen  v.  Judson,  71  N.  T.  77.  26.  MeCobb  v.  Christiansen,  38  Misc. 

25.  Empire  State   Type  Fonndry  t.       119,  59  N.  Y.  Supp.  303. 

Qrant,  44  Hun,  434,  rev'd,  114  K.  Y.  27.  Emerson  v.  Bleakly,  5  Abb.  Pr. 

40.  (N.  S.)  350. 
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alternative  judgment  required  in  such  action.^*  But  a  verdict 
for  plaintiff  for  a  fixed  sum,  instead  of  in  the  form  required 
by  section,  is  irregular  and  affords  ground  for  reversal.^ 

The  fact  that  the  verdict  in  an  action  to  replevin  a  quantity 
of  household  furniture  does  not  specify  the  value  of  each 
article,  does  not  constitute  reversible  error,  where  the  de- 
fendant made  no  request  that  the  jury  be  directed  to  find  the 
value  of  each  article.^"  It  is  a  good  verdict  to  find  for  "plain- 
tiff for  the  full  value  of  the  goods  not  returned  and  assess- 
ing their  value  at  the  sum  of  $1,164.27."  This  is  a  verdict  in 
favor  of  the  plaintiff,  assessing  the  value  of  the  merchandise 
at  the  sum  named.^^ 

Where  the  jury  assesses  the  value  of  the  goods,  and  states 
it  is  to  be  reduced  by  future  charges  and  advances,  but  does 
not  assess  them,  it  is  not  sufficient  to  justify  a  judgment.'^ 

An  amendment  made  by  order  after  the  rendition  of  the 
verdict,  by  which  the  value  of  the  property  is  increased,  is  not 
the  subject  of  an  exception.  If  there  is  an  irregularity,  it 
must  be  corrected  by  motion  in  the  court  below.^^  But,  if  the 
verdict  does  not  fix  the  value  of  the  property  at  the  time  of 
the  trial,  the  court  cannot  supply  the  omission.^ 

AETICLE  Xn. 
JUDGMENT. 

A.  Civil  Practice  Act,  §  1115.    Beplevin  papers  to  be  made  part  of 

judgment  roll. 

The  plaintiff's  affidavit,  with  the  aocompaaying  requisition,  and  the  return  of 
the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  an  action  to  Teeover  a 
chattel. 

B.  Civil  Practice  Act,  §  1124.    Final  judgment. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession  of  the  chattel 
recovered  by  him  with  his  damages,  if  any.  If  a  chattel  recovered  was  not  rep- 
levied, or  if,  after  it  was  replevied,  it  was  delivered  to  the  defendant,  or  to  a 
person  not  a  party,  as  prescribed  in  this  article,  the  fnal  judgment  must  also 
award  to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 

28.  Hitchcock    v.    Wimpleberg,    103      out  opinion,  168  N.  Y.  655. 

App.    Div.    53,    93    N.    T.    Supp.    997,  31.  Lewisohn   v.   Apple,    7    St.    Eep. 

aff'g,  45  Misc.  393,  92  N.  T.  Supp.  298.  223. 

29.  Conklin   v.    McCauley,    41    App.  32.  Wood  v.  Orser,  25  N.  Y.  34S. 
Div.  452,  58  K.  Y.  Supp.  879.  33.  Diossy  v.  Morgan,  74  N.  Y.  11. 

30.  Tripp    V.    Smith,    50   App.    Div.  84.  PaJtas  v.  Racy,  13  Daly,  227. 
499,  64  N.  Y.  Supp.  94,  affirmed  with- 
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defendant  if  possession  thereof  is  not  delivered  to  the  plaintiff.  If  the  defendant 
has  demanded  judgment  for  the  return  of  a  chattel  which  was  replevied  and 
afterwardjs  delivered  to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to  him  possession 
thereof  with  his  damages,  if  any;  and  it  must  also  award  to  him  the  sum  fixed 
as  the  value  thereof,  to  be  paid  by  the  plaintiff  if  possession  is  not  delivered  to 
the  defendant.  But  if  the  case  is  one  of  those  specified  in  section  eleven  hun- 
dred and  twenty-one  of  this  act,  final  judgment  in  favor  of  the  defendant  must 
award  to  him  the  sum  fixed  as  therein  specified,  and  if  it  is  not  collected,  the 
delivery  of  the  chattel;  or,  if  the  chattel  has  not  been  replevied,  or  has  been 
returned  to  him  after  replevin,  that  he  is  entitled  to  possession  thereof  until 
the  sum  so  awarded  is  collected  or  otherwise  paid. 

C.  Judgment  in  general. 

The  plaintiff  is  entitled,  if  successful  in  the  action,  to  a 
judgment  for  possession.^  And  he  can  recover  the  value  of 
such  of  the  property  as  they  cannot  find  and  replevy.^  Where 
the  property  can  be  delivered  to  the  prevailing  party,  he  can- 
not elect  to  take  judgment  for  its  value.^''  It  is  error  to  award 
judgment  for  the  plaintiff  in  conversion  for  the  value  of  the 
property .^^  The  judgment  should  be  in  the  alternative  for  the 
recovery  of  the  property,  or  for  the  value  thereof  in  case  de- 
livery cannot  be  had,  together  with  damages  for  its  deten- 
tion.^ But  an  omission  to  render  judgment  in  the  alternative 
in  an  action  of  replevin  is  an  irregularity  which  may  be  cured 
by  modification  on  appeal.^  A  judgment  for  defendants  in 
replevin,  which  does  not  provide  for  the  return  of  the  prop- 
erty, or  fix  any  value,  or  give  any  damage  for  its  seizure,  the 
plaintiff  being  in  possession,  is  meaningless.*'  A  conclusion 
by  a  referee  that  the  plaintiff  is  entitled  to  recover  the  value 
of  the  property,  while  refusing  to  find  that  he  is  entitled  to  its 
possession,  is  erroneous.** 

The  judgment  may  award  some  of  the  chattels  to  one  party 
and  some  to  the  other.^    Interest,  since  the  verdict,  should  not 

35.  Hay  v.  MuUer,  7  Misc.  670,  28  40.  Seherl  v.  Flam,  136  App.  Div. 
N.  Y.  Supp.  57.  753,  lai  N.  Y.  Supp.  523;  Wolf  v.  Far- 

36.  Thompson  v.  Fuller,  41  St.  Eep.  ley,  40  St.  Eep.  808,  16  N.  T.  Supp. 
324,  16  N.  Y.  Supp.  486.  168. 

37.  Eoekwell  v.  Saunders,  19  Barb.  41.  Horn  v.  Margolis,  153  N.  Y. 
473.  Supp.  674. 

38.  Amendola  v.  Ruggiero,  149  N.  Y.  42.  Hoffman  v.  Markham,  88  Hun, 
Supp.  907.  18,  34  N.  Y.  Supp.  508,  68  St.  Eep.  392. 

39.  Lewin  v.  Towbin,  31  Misc.  780,  43.  Brachfeld  v.  Harlem  Terminal 
65  N.  Y.  Supp.  228;  Ehrenreich  v.  Storage  &  Warehouse  Co.,  133  N.  Y. 
Knudsen,  157  N.  Y.  Supp.  1082.  Supp.  421. 
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be  stated  separately,  but  should  be  added  to  the  verdict,''* 
"Where  the  judgment  awards  the  return  of  the  chattel  or  a 
specified  sum  of  money,  the  plaintiff  cannot  have  interest  upon 
such  sum  where  he  delays  to  enforce  his  judgment.^ 

D.  Becovery  against  one  or  more  of  several  defendants. 

In  replevin  against  several  defendants,  where  a  taking  by 
one  defendant  is  fully  proved,  it  is  not  a  ground  for  non-suit, 
as  to  all  the  defendants,  that  a  joint  taking  is  not  proved. 
The  court  has  power  to  adjudge  a  return  of  the  goods  in  favor 
of  such  of  the  defendants  as  shall  appear  to  be  entitled  to  a 
return,  and  to  refuse  it  as  to  others,  although  the  jury  may 
find  the  exclusive  possession  of  the  goods  to  be  in  one  of  the 
defendants.  They  are  not  bound  to  render  a  general  verdict 
in  favor  of  all  the  defendants.** 

£.  Judgment  for  defendant. 

The  defendant  who  succeeds  in  the  action  must  take  a  judg- 
ment in  the  alternative  for  the  return  of  the  property  or  the 
value  thereof,  as  assessed,  in  case  a  return  cannot  be  had.*'' 
Where  part  has  been  delivered,  the  judgment  should  be  for 
so  much  as  has  not  been  delivered,  or  its  value.*^ 

Failure  to  make  out  a  cause  of  action  on  the  part  of  plain- 
tiff in  replevin  where  defendant  does  not  claim  title  in  him- 
self, does  not  entitle  plaintiff  to  a  judgment  for  possession  of 
the  property  and  damages,  but  only  to  a  dismissal  of  the 
complaint.*'  On  dismissal  of  an  action  of  replevin,  a  defend- 
ant who  is  not  entitled  to  return  of  the  property  to  himself, 
cannot  have  judgment  for  its  return  to  another  defendant 
who  has  not  demanded  it.™ 

Where  defendant  denied  being  in  possession  of  property, 
and  it  was  delivered  to  plaintiff  by  the  sheriff,  the  defendant 
is  not  entitled  to  a  judgment  for  the  return  of  the  property, 
even  though  plaintiff  could  not  recover  it  in  the  action." 

44.  Munsell  v.  Flood,  46   Super.  Ct.       Seo,  however,  Glann  v.  YoungloTe,  27 
134.  Barb.  480. 

45.  MacDonald    v.     MacDonald,  71          48.  Traey  v.  Veeder,  50  Barb.  70. 
Misc.  516,  130  N.  Y.  Supp.  784.  49.  Nichols  v.   Potta,   35   Misc.   273, 

46.  Woodburn    v.    Chamberlain,  17      71  N.  Y.  Supp.  765. 

Barb.  446.  50.  Sheehan  v.  Golden,  85  Hun,  462, 

47.  Dwight  V.    Enos,   9   N.   Y.   470;  33  N.  Y.  Supp.  109,  66  St.  Eep.  711. 
Fitzhugh  V.  Winan,  9  N.  Y.  559;  Ooeh-  51.  Bawley  v.  BrowTi,  11  Week.  Dig. 
ran    v.    Gottwald,    41    Super.    Ct.    317.  454. 
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Where  plaintiff  obtained  possession  of  the  property,  and 
the  jury  found  it  belonged  jointly  to  him  and  to  defendant,  a 
judgment  directing  a  return  to  defendant  is  proper,  and  in 
case  of  failure,  for  the  full  value  of  the  property.^^ 

F.  General  and  special  interests. 

Where  the  plaintiff  claims  a  general  interest  as  mortgagee, 
the  defendant  being  the  general  owner  with  right  to  redeem, 
the  proper  judgment  is  for  a  return  of  the  property,  or  its 
value,  fixed  at  the  sum  which  is  the  value  of  the  plaintiff's 
interest.^' 

Where  the  plaintiff,  to  whom  the  property  is  delivered,  is 
the  general  owner,  and  the  defendant  who  prevails  in  the  ac- 
tion has  only  a  lien,  the  recovery  should  be  limited  to  the 
amount  of  such  lien.^* 

Where  in  an  action  to  replevin  a  wagon,  plaintiff  estab- 
lishes his  cause  of  action  and  defendant  establishes  his  coun- 
terclaim, the  judgment  should  require  the  defendant  to  return 
the  wagon  to  the  plaintiff  on  receiving  payment  of  the  counter- 
claim, and  if  a  return  of  the  wagon  cannot  be  had,  it  should 
require  the  defendant  to  pay  to  the  plaintiff  the  value  of  the 
wagon  less  the  amount  of  the  counterclaim.^^ 

Where  the  special  interest  of  the  defendant  in  the  prop- 
erty sought  to  be  replevied  is  greater  than  the  value  of  the 
property,  a  finding  of  such  value  and  judgment  for  return  of 
the  property  or  payment  of  its  value,  are.  not  erroneous.^^ 

G.  Modification  or  correction  of  judgment. 

Where  in  an  action  of  replevin  for  bonds,  a  judgment  con- 
tains an  allowance  for  damages  in  addition  to  the  amount 
fixed  by  the  jury  the  error  should  be  corrected  by  motion  and 
the  determination  on  appeal  is  not  conclusive  upon  such  mo- 
tion."''   If  the  judgment  is  for  the  value  of  the  chattel,  instead 

52.  Walker  v.   Spring,   5  Hun,   107 ;  Khodes  v.  Woods,  41  Barb.  471. 
Eussell  V.  Allen,  13  N.  Y.  173.  55.  Cooper   v.   Kipp,    53    App.    Dir. 

53.  Allan  v.  Judson,  71  N.  T.  77.  350,  65  N.  Y.  Supp.  379. 

54.  Fowler  v.  Haynes,  91  N.  Y.  346;  56.  Thorn  v.  Witbeck,  11  Misc.  171, 
Sprague  v.  King,  37  Misc.  793,  76  N.  33  N.  Y.  Supp.  1088,  66  St.  Rep.  543, 
Y.  Supp.  897;  Seaman  v.  Luce,  33  rev'd,  88  Hun,  560,  34  N.  Y.  Supp. 
Barb.  840;   Townsend  v.  Bargy,  57 -N.  846. 

Y.  665;   Fitzhugh  v.  Wiman,  9  N.  Y.  57.  Corn  Exchange  Bank  v.  Blye,  7 

559;   Smith  v.  Keyes,  S  T.  &  C.  650;      N.  Y.  Supp.  434. 
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of  in  the  alternative,  it  is  amendable."  An  erroneons  judg- 
ment for  value  is  to  be  corrected  by  motion,  not  by  appeal.^ 
A  failure  to  insert  in  a  judgment  of  replevin  an  alternative 
provision  allowing  a  return  of  the  goods  is  a  mere  irregularity 
which  may  be  cured  on  appeal  without  reversing  the  judg- 
raent.'^'* 

H.  Effect  of  judgment. 

1.  Giril  Practice  Act,  §  1125.    lien  of  judgment  in  action  to  recover  a 

chattel. 
The  judgment  in  an  action  to  recover  a  chattel  may  be  docketed,  and  the 
docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for  the  full  amount  of  the 
money,  including  costs,  which  it  awards,  either  absolutely  or  conditionally. 

2.  Civil  Practice  Act,  §  1090.     Subsequent  action  to  recover  chattel 

cannot  be  maintained  after  judgment  against  the  plaintiff. 

Where  a  chattel  is  replevied  in  an  action  to  recover  the  same,  and  a  final 
judgment  awarding  the  possession  thereof  to  the  defendant  is  rendered,  a  subse- 
quent action  to  recover  the  same  chattel  cannot  be  maintained  by  the  plaintiff  for 
the  same  cause  of  action.  But  the  judgment  does  not  affect  his  right  to  main- 
tain an  action  to  recover  damages  for  taking  or  detaining  the  same  or  any  other 
chattel  unless  it  was  rendered  against  him  upon  the  merits. 

3.  Bes  adjudicata  as  to  title. 

Eeplevin  is  a  possessory  action,  and,  though  it  usually  de- 
termines the  title  of  the  chattel,  it  is  not  necessarily  conclusive 
as  to  title.^^  Though  a  replevin  ease  is  decided  on  the  merits, 
a  judgment  for  defendant  does  not  necessarily  adjudicate  title 
in  him  by  reason  of  awarding  to  him  the  return  of  the  prop- 
erty, since  he  may  succeed  simply  upon  the  plea  that  he  did 
not  take  or  detain  the  property."^  The  effect  of  a  verdict  in 
replevin  where  the  defendant,  by  his  answer,  merely  puts  in 
issue  the  allegations  of  the  complaint,  is  not  necessarily  con- 

58.  McLean  v.  Cole,  13  Hun,  300.  pursuant  to  the  statute  did  not  bar  his 

59.  Young  V.  Atwood,  5  Hun,  234;  right  to  recover  what  he  paid  on  the 
Ingersoll  v.  Bostwick,  23  N.  Y.  425.  goods,   because   the   replevin   suit   was 

60.  Seherl  v.  Flam,  136  App.  Div.  only  conclusive  as  to  the  right  of  the 
753,  121  N.  Y.  Supp.  522.  seller  to  the  possession  of  the  goods. 

61.  Conditional  sale— Where  a  con-  Eoach  v.  Curtis,  115  App.  Div.  765,  101 
ditional  vendor  replevied  goods  and  N.  Y.  Supp.  333,  aff'd,  191  N.  Y.  387. 
there  had  been  negotiations  pending  for  62.  Freeman  v.  IT.  S.  Fidelity  & 
an  ad justment,  the  buyer 's  failure  to  de-  Guaranty  Co.,  43  Misc.  364,  87  N.  Y. 
fend   the  action   or  to   ask  judgment  Supp.  493. 

that  the  property  be  sold  by  the  seller 
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elusive  that  the  plaintiff  had  no  title  to  the  property ;  it  may 
have  been  found  that  the  defendant  did  not  wrongfully  detain. 
Its  effect,  therefore,  depends  upon  extrinsic  evidence.  But 
where  the  property  was  taken  from  the  defendant's  posses- 
sion and  it  is  proved  that  title  to  the  property  was  in  fact  the 
subject  of  the  contest,  the  verdict  for  defendant  is  conclusive.^ 
When,  in  an  action  of  replevin  for  the  possession  of  several 
chattels,  the  defendant,  in  his  answer,  claims  absolute  title  to 
some  of  the  chattels  and  demands  judgment  therefor,  and 
serves  an  offer  of  judgment  in  favor  of  the  plaintiff  for  all  the 
chattels  in  suit  except  those  claimed  in  the  answer,  and  the 
offer  is  accepted  and  judgment  entered  accordingly,  the  title 
of  the  defendant  to  the  chattels  claimed  in  his  answer  and  ex- 
cepted from  his  offer  is  conclusively  established,  and  the  plain- 
tiff is  estopped  from  asserting  title  thereto  in  another  action 
of  replevin  subsequently  brought  against  him  by  the  original 
defendant  to  recover  possession  of  such  excepted  chattels,  if 
retained  by  the  original  plaintiff  under  his  preliminary  re- 
quisition in  the  original  action.*'* 

4.  Subsequent  action  to  recover  damages. 

Under  section  1090,  an  unsuccessful  plaintiff  cannot  main- 
tain a  second  action  for  replevin,  but  must  resort  to  an  action 
for  damages,  if  any  right  survives  the  first  action.  This  sec- 
tion relates  to  the  dismissal  of  an  action,  otherwise  than  upon 
the  merits,  and  not  to  a  case  where  the  plaintiff  is  successful 
on  the  merits.®^ 

If  the  plaintiff  is  defeated  as  to  the  merits,  the  judgment 
may  preclude  any  other  remedy.  A  judgment  rendered  upon 
the  opening  of  plaintiff's  counsel  in  a  replevin  action  against 
a  sheriff  which  shows  that  the  action  was  prematurely 
brought,  is  not  conclusive  in  a  subsequent  action  to  recover 
moneys  paid  in  satisfaction  of  such  judgment  as  proceeds  of 
goods  obtained  from  plaintiff  by  fraud.®* 

A  dismissal  of  an  action  for  failure  to  place  on  calendar  is 
not  "a  final  judgment"  within  the  meaning  of  section  1090, 

63.  Angel  v.  HoUister,  38  N.  T.  378.  65.  Commerce   Exchange   Nat.   Bank 

64.  Shepherd  v.  Moodle,   150  N.  Y.       7.  Blye,  123  N.  Y.  132. 

183,  rev'g,  8  Misc.  €07,  29  N.  Y.  Supp.  66.  Converse   v.   Eickels,   146   N.   Y- 

392.  200. 
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and  does  not  bar  a  second  action  of  replevin  for  the  same 
cause.®'' 

The  legal  effect  of  the  discontinuance  of  the  action  of  re- 
plevin is  the  abandonment  of  the  plaintiff's  claim  and  the  sur- 
render of  the  property  to  the  defendant.''^ 

If  the  defendant  is  successful,  he  should  prove  his  dam- 
ages in  the  replevin  action  and  cannot  maintain  a  subsequent 
action  therefor.^ 

I.  Enforcement  of  judgment. 

1.  Civil  Practice  Act,  §  1126.    Execution;  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel,  and  to  satisfy, 
out  of  the  property  of  the  judgment  debtor,  a  sum  of  money  contingently  awarded 
against  him,  must  contain,  in  addition  to  the  other  matters  prescribed  by  law,  the 
following  directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant,  in  a  case  specified 
in  section  eleven  hundred  and  twemty-one  of  this  act,  the  execution  must  require 
the  sheriff  to  deliver  possession  of  the  chattel  to  the  defendant,  unless  the  plain- 
tiff before  the  delivery  pay  him  the  sum  of  money  awarded  to  the  defendant  with 
interest  and  the  sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execution  must  require 
the  sheriff,  if  .the  chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum  so 

^awarded,  with  interest  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this 
section,  must  be  in  the  form  required  by  law  for  a  like  direction,  where  an  exe- 
cution against  property  is  issued  upon  a  judgment  for  a  sum  of  money. 

2.  Civil  Practice  Act,  §  1127.     Sheriff's  power  to  take  chattel  under 

execution. 
For  the  purpose  of  taking  possession  of  a  chattel  by  virtue  of  such  an  execution, 
the  powers  of  the  sheriff  are  the  same  as  where  he  is  required  to  replevy  a  chattel. 

8.  Duty  of  sheriff. 

Under  an  execution  in  replevin  it  is  the  duty  of  the  sheriff 
to  deliver  the  entire  property  called  for  or  the  entire  dam- 
ages ;  he  cannot  sever  the  quantity  of  chattels  or  the  damages 
where  all  the  chattels  cannot  be  found.  In  such  case  the  fact 
that  the  execution  does  not  provide  that  damages  shall  be  col- 

67.  Forges   v.   Cohen,   33   Misc.   703,      449,  10  N.  Y.  Supp.  759. 

53  N.  T.  Supp.  71.  69-  Eitchie  v.  Talcott,  10  Misc.  412, 

68.  Rosenberg  v.  Flack,  32  St.  Bep.      63  St.  Eep.  598,  31  N.  T.  Supp.  196. 
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lected  only  in  the  alternative  of  failure  to  find  the  property,  is 
immaterial.™  Under  an  execution  in  the  usual  form  of  re- 
plevin, it  is  the  duty  of  the  sheriff  to  take  and  deliver  the  prop- 
erty as  commanded,  not  only  if  he  finds  it  in  possession  of  the 
person  named  in  the  process,  but  also  if  he  finds  it  in  the  pos- 
session of  any  other  person  unless  he  can  justify  his  refusal 
to  do  so  by  showing  that  such  other  person  has  a  title  or  right 
of  possession  superior  to  that  of  the  party  to  whom  he  is  com- 
manded to  deliver  it.  Where,  therefore,  to  such  an  execution 
the  sheriff  returned  that  he  could  not  find  the  property  so  as 
to  make  delivery,  and  it  appeared  in  an  action  against  him  for 
a  false  return  that  he  knew  where  the  property  was  within  his 
county,  and  could  have  found  it,  but  refused  to  take  it,  and  to 
take  any  action  in  regard  thereto,  upon  the  sole  ground  that 
it  was  in  the  possession  of  a  third  party,  it  was  held  that  in 
the  absence  of  proof  that  such  third  party  had  any  title  to  the 
property  or  right  of  possession  as  against  the  plaintiff,  the 
sheriff  was  liable." 

4.  Form  of  execution  in  replevin. 

The  People  of  the  State  of  New  York,  to  any  Coroner  of  the  County 
of  Ulster,  greeting: 
Whereas  judgment  was  rendered  on  the  24th  day  of  August,  1905, 
in  the  Supreme  Court,  in  an  action  between  William  M.  Hayes  and 
Peter  Hasten,  plaintiffs,  and  William  Webb,  sheriff  of  Ulster  county, 
defendant,  in  favor  of  the  said  William  M.  Hayes  and  Peter  Hasten, 
and  against  the  said  defendant  William  Webb,  that  the  said  plain- 
tiff recover  of  the  said  defendant  the  possession  of  (here  describe  the 
chattels  and  proceed  with  substance  of  judgment)  as  appears  to  us 
by  the  judgment-roll  filed  in  the  office  of  the  clerk  of  the  county  of 
Ulster;  and  whereas  the  said  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  the  county  of  Ulster  on  the  26th  day  of  August, 
1905,  at  twelve  o'clock  noon  of  that  day,  and  there  is  now  actually 
due  thereon  the  sum  of  $125,  with  interest  from  the  24th  day  of 
August,  1905,  for  damages  and  costs,  and  $400  additional  with  in- 
terest from  said  August  24,  1905,  if  a  delivery  of  said  property  can- 
not be  had;  therefore,  we  command  you  to  deliver  the  possession  of 
said  property  to  the  said  plaintiffs,  and  that  you  satisfy  the  said 
judgment  for  damages  and  costs,  with  interest  as  aforesaid,  and  also 
if  said  chattel  cannot  be  found  in  your  county  to  satisfy  the  further 
sum  of  $400,  the  value  of  the  property  for  which  judgment  was  re- 
covered, with  interest  as  aforesaid  out  of  the  personal  property  of  the 
said  judgment  debtor  in  your  county,  and  if  sufficient  personal  prop- 

70.  Kingsley  v.  Sauer,  17  Misc.  544,  71.  Hoffman    v.    Conner,    76    N.    Y. 

41  N.  Y.  Supp.  248.  121. 
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erty  cannot  be  found,  then  out  of  the  real  property  in  your  county 
belonging  to  said  judgment  debtor  at  the  time  when  the  said  judg- 
ment was  so  docketed  in  your  county,  or  at  any  time  thereafter  in 
whose  hands  soever  the  same  may  be,  and  return  this  execution  within 
sixty  days  after  its  receipt  by  you  to  the  clerk  of  the  county  of  Ulster. 
Witness,  Hon.  Alton  B.  Parker,  one  af  the  justices  of  the 
[l.  s.]  Supreme  Court  of  the  State  of  New  York,  at  Kingston,  Ulster 
county,  the  26th  day  of  August,  1905. 

JACOB  D.  WURTS, 
R.  BERNARD,  Clerk. 

Plaintiff's  Attorney. 

5.  Form  of  indorsement  on  ezecution  for  specific  property. 

Deliver  possession  of  the  property  within  described  and  collect 
$125,  with  interest  from  the  24th  day  of  August,  1905,  and  also  if  a 
delivery  cannot  be  had,  $400,  the  value  of  the  property  for  which 
judgment  was  recovered,  besides  your  fees  and  poundage,  and  return 
this  execution  within  sixty  days  after  you  receive  the  same  to  the 
clerk  of  the  county  of  Ulster. 

( Date. )  ( Signature. ) 

J.  Satisfaction  of  judgment. 
Where  no  damages  are  found  and  the  chattel  is  awarded  to 
defendant,  the  plaintiff  who  has  possession  of  it,  upon  paying 
the  costs  and  delivering  the  chattel  to  the  defendant,  is  entitled 
to  a  satisfaction  of  the  judgment  and  satisfaction  will  be  or- 
dered accordingly.''^  Where  a  plaintiff  recovers  judgment  for 
the  return  of  certain  chattels  or  their  value  as  fixed  at  the 
trial,  he  is  not  bound  to  accept  a  tender  of  a  part  of  the  chat- 
tels and  the  value  of  such  as  are  not  returned.''^ 

E.  Costs. 

The  right  of  the  plaintiff  to  costs  in  replevin  is  regulated 
by  subdivision  2  of  section  1470,  which  gives  costs  to  the  plain- 
tiff in  an  action  to  recover  a  chattel.  But  under  section  1473, 
if  the  value  of  the  chattel,  or  of  all  the  chattels,  recovered  by 
the  plaintiff,  as  fixed,  together  with  the  damages,  if  any, 
awarded  to  him,  is  less  than  $50,  the  amount  of  his  costs  can- 
not exceed  the  amount  of  the  value  and  the  damages.''*   Where 

72.  Pabst  Brewing  Co.  v.  The  Rapid  K.  168,  17  St.  Rep.  338,  3  N.  Y.  Supp. 
Safety  Filter  Co.,  56  Misc.  445,  107  N.       897. 

Y.  Supp.  163.  Liability  of  assignee. — Where  a  sale 

73.  Wheeler  v.  Fidelity  &  Deposit  of  goods  was  sought  to  be  avoided  as 
Co.   109  Misc.  302,  179  N.  Y.  Supp.  685.  fraudulent    in   an   action    of    replevin, 

74.  Wilkins  v.  Williams,  15  Civ.  Pro.  and    the    defendants    after    answering 
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the  verdict  merely  awards  the  property  in  question  to  the 
plaintifE  without  damages  for  its  detention,  and  no  proof  is 
made  on  the  trial  as  to  the  value  of  the  property,  the  plaintiff 
is  not  entitled  to  recover  costs  under  section  1473.  The  design 
of  that  section  is  to  compel  plaintiff  when  he  brings  an  action 
of  replevin  in  the  Supreme  Court  to  establish  its  value  and 
damages  to  the  amount  of  at  least  $50,  as  a  condition  to  his  re- 
covery of  the  full  bill  of  costs.''^  But,  if  the  plaintiff  recovers 
property  exceeding  $50  in  value,  he  is  entitled  to  costs,  not- 
withstanding the  defendant  also  recovers  property  exceeding 
that  amount.™  Where  the  complaint  sets  up  but  one  cause  of 
action,  and  the  plaintiff  has  a  verdict  for  a  part  of  the  prop- 
erty only,  the  defendant  is  not  entitled  to  costs." 

The  defendant  may  by  an  offer  of  judgment  throw  upon 
plaintiff  the  responsibility  for  costs  of  an  unsuccessful  litiga- 
tion as  to  any  chattel  described  in  the  complaint.'^  Where  an 
offer  of  judgment  is  accepted,  the  costs  cannot  exceed  the 
amount  for  which  a  money  judgment  could  be  entered  there- 
on." Where  defendant,  before  the  retaking  of  the  property 
under  an  equitable  defense,  tenders  the  amount  he  claims  to 
be  due  and  keeps  his  tender  good,  and  on  the  trial  plaintiff  has 
a  verdict  for  less  than  the  sum  tendered,  the  plaintiff  is  not 
entitled  to  costs.^" 

In  an  action  to  recover  a  chattel,  upon  granting  a  motion  to 
substitute  as  a  party  defendant,  in  place  of  the  sheriff,  the 
obligor  in  an  undertaking  under  section  1109  of  the  Civil  Pra& 

made  a  general  assignment,  and  the  as-  75.  Herman  v.   Qirvin,   8  App.   Div. 

signee  was  never  made  a  party  to  the  418,  40  N.  Y.  Supp.  845;  Lockwood  v. 

action,  nor  did  the  property  replevied  Waldorf,  91  Hun,  281,  36  N.  T.  Supp. 

ever  come  into  his  possession,  and  the  199,  70  St.  Rep.  855. 

action  was  tried  and  the  defendant  re-  76.  Stoddard  v.   Clark,   9   Abb.    (N. 

covered  judgment  which  was  reversed  S.)    310;   Vowels  v.  Murray,  50  How. 

on  appeal  it  was  held,  plaintiffs  failing  Pr.  159. 

to    collect   costs    from   defendant,   ob-  77.  Newall    Universal    Mill    Co.    v. 

tained  an  order  requiring  the  assignee  Muxlow,    115    N.   Y.    170;    Mortens  v. 

to  pay  them  from  the  moneys  in  his  Fitzwater,  53  Hun,  597,  6  N.  Y.  Supp. 

hands  belonging  to  the  assigned  estate,  797;   Ackerman  v.  O 'Gorman,   17  Civ. 

that  the  assignee  was  not  liable  for  Pro.  E.  275. 

costs,  he  having  neither  taken  part  in  78.  Newall    Universal    MiU    Co.    v. 

the  defence  of  the  action  nor  in  any  Muxlow,  115  N.  Y.  171. 

way   interfered  with   the   cause.     Mc-  79.  Hausauer  v.  Machawicz,  54  App. 

Carthy  v.  Wright,  56  Hun,  387,  10  N.  Div.  23,  66  N.  Y.  Supp.  340. 

Y.  Supp.  834,  aff'd,  125  N.  Y.  723.  80.  Archer  v.  Cole,  22  How.  Pr.  411. 
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tiee  Act,  the  conrt  is  without  power  to  award  costs  to  the 
sheriff.*^ 

Where  a  foreign  corporation  as  plaintiff  in  replevin  has 
given  the  undertaking  as  required  by  section  1099,  it  cannot  be 
compelled  to  give  security  for  costs  under  section  1522.*^ 

ARTICLE  Xin. 
ACTION  ON  UNDERTAKING. 

A.  Civil  Practice  Act,  §  1128.     Action  on  undertaking  maintainable 

only  after  return  of  execntion. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintaiu  an  action 
against  the  sureties  in  an  undertaking  given  in  behalf  of  the  defendant  to  procure 
a  return  of  the  chattel,  or  against  the  bail  of  a  defendant  who  has  been  arrested, 
until  after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execu- 
tion in  his  favor  for  the  delivery  of  the  possession  of  the  chattel,  or  to  satisfy  a 
sum  of  money  out  of  the  property  of  the  defendant,  or  for  both  purposes,  as 
the  case  requires.  A  defendant  who  has  recovered  a  final  judgmeni  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking  given  to  procure 
a  replevin  until  after  a  like  return  of  a  similar  execution  against  the  plaintiff. 

B.  Civil  Practice  Act,  §  1129.    Sheriff's  return  as  evidence  in  action  on 

undertaking. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to  the  execution  is 
presumptive  evidence  of  a  failure  to  deliver  or  to  return  a  chattel,  or  to  pay  a 
sum  of  money,  according  to  the  terms  of  the  undertaking. 

C.  Civil  Practice  Act,  §  1130.    Defense  in  action  on  undertaking. 

It  is  not  a  defence  to  such  an  action  that  the  chattel  was  injured  or  destroyed 
after  it  was  replevied,  unless  the  injury  or  destruction  was  effected  by  the  act  or 
with  the  consent  of  the  plaintiff  in  the  action,  or  oecurred  after  the  chattel  was 
taken  by  virtue  of  the  execution. 

D.  Liability  of  sureties. 
The  sureties  on  the  undertaking  given  by  the  plaintiff  for 
the  replevy  of  the  chattels  are  liable  to  the  defendant  in  case 
the  defendant  is  awarded  possession  of  the  chattels  and  they 
are  not  delivered  to  the  defendant.^  Similarly,  the  defend- 
ant's sureties  may  be  liable  to  the  plaintiff,  if  the  defendant 

81.  CJoddington  v.  Harburger,  77  83.  General  assignee. — The  sureties  on 
Misc.  211,  137  N.  T.  Supp.  536.  an  undertaking  are  liable  to  the  claim- 

82.  Vulvanite  Portland  Cement  Co.  ant  after  the  return  of  an  execution 
V.  WilliamH,  46  Mise.  405,  92  N".  T.  unsatisfied  on  the  judgment  in  replevin, 
Supp.  574.  where  the  action  was  against  an  as- 
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reclaims  the  chattels.  The  defendant  may  recover  on  plain- 
tiff's undertaking,  where  the  judgment  directed  the  chattels 
or  the  value  thereof  to  be  returned  to  defendant,  and  the  plain- 
tiffs did  not  return,  nor  in  good  faith  attempt  to  return.** 

There  is  no  liability  on  the  part  of  the  surety  in  an  under- 
taking on  replevin  by  reason  of  the  non-return  of  the  goods 
replevied,  unless  such  return  was  demanded  by  defendant  in 
the  action.  A  mere  discontinuance  of  the  replevin  action  on 
payment  of  costs  is  not  sufficient.*^ 

The  condition  of  an  undertaking  given  by  the  defendant  to 
reclaim  the  property  does  not  become  fixed  and  determined 
xmtil  the  final  decision  of  the  action ;  that  right  does  not  exist 
where  there  has  been  an  appeal  from  the  judgment,  until  the 
appeal  is  disposed  of.** 

Where  the  defendants  undertook  for  the  delivery  of  the 
property,  if  its  return  should  be  adjudged  to  plaintiff,  and  for 
the  payment  of  any  money  recovered  against  defendant,  and 
delivery  had  not  been  adjudged  or  claimed  in  the  complaint, 
which  was  only  for  damages,  the  complaint  on  the  undertak- 
ing must  be  dismissed." 


signor  and  general  assignee,  where  it 
provides  that  the  plaintiff  is  entitled 
to  the  delivery  of  the  property,  al- 
though the  assignee  have  judgment  for 
failure  to  prove  demand.  Auerbaeh  v. 
Marks,  3  Week.  Dig.  155. 

Estopx>eI. — It  is  no  answer  in  an 
action  on  an  undertaking  in  replevin, 
after  a  return  has  been  adjudged,  that 
the  property  cannot  then  be  reached. 
A  stipulation  that  the  property  is  in 
possession  of  defendants  when  the  ac- 
tion commenced  does  not  establish  such 
possession  at  the  termination  of  the  ac- 
tion, and  estop  the  defendants  in  an 
action  on  the  undertaking.  Harrison 
V.  Wilkin,  78  N.  Y.  390. 

84.  Sauerman  v.  Fidelity  &  Deposit 
Co.,  145  N.  Y.  Supp.  114. 

85.  Freeman  v.  IT.  S.  Fidelity  & 
Guaranty  Co.,  43  Misc.  364,  87  N.  Y. 
Supp.  493.  See  also,  Rogers  v.  TJ.  S. 
Fidelity   &    Guaranty    Co.,    84    N.    T. 


Supp.  203. 

Discontinuance. — 'In  an  action  against' 
sureties  on  an  undertaking  it  appeared 
defendant  had  not  required  the  return 
of  the  property  to  him,  but  in  his 
sworn  answer  alleged  that  the  sheriff 
had  the  custody  of  the  property  by  vir- 
tue of  the  levy  of  an  execution,  where- 
upon plaintiff  discontinued  his  action 
and  judgment  of  dismissal  was  en- 
tered; held,  no  breach  of  the  under- 
taking given  by  plaintiff,  since  the  dis- 
continuance before  the  return  of  the 
property  is  a  determination  of  the  ac- 
tion in  response  to  the  requirement  of 
defendant  for  a  return  or  in  pursuance 
of  a  judgment  awarding  him  possession. 
Brown  v.  Weppner,  62  Hun,  579,  43  St. 
Eep.  702,  17  N.  Y.  Supp.  193. 

86.  Com  Exchange  Bank  v.  Blye,  103 
N.  Y.  305. 

87.  Jagger  v.  Lalance  &  Grosjeaa 
Manf'g  Co.,  8  Daly,  251. 


KEPUBVHr.  3087 

E.  Necessity  of  return  of  execution. 

Before  plaintiff,  who  has  recovered  a  judgment  in  replevin 
for  the  possession  of  the  property,  with  damages  for  its  de- 
tention and  a  fixed  sum  in  case  a  return  cannot  be  had,  can 
maintain  an  action  against  the  sureties  on  an  undertaking 
given  by  defendant,  an  execution  on  said  judgment  must  be 
issued  and  returned  unsatisfied.^*  And,  if  the  defendant  is 
successful,  the  return  of  an  execution  in  his  favor  is  essential 
before  he  can  maintain  an  action  against  the  plaintiff's 
sureties.*^  It  is  a  defense  to  an  action  brought  to  recover 
upon  a  bond  given  by  defendants  to  procure  the  return  of 
property  which  had  been  taken  by  the  plaintiff  in  an  action 
of  replevin  to  allege  that  neither  the  judgment  nor  the  verdict 
in  said  action  awarded  the  plaintiff  the  possession  of  the 
chattel,  and  that  no  execution  issued  thereupon  required  the 
sheriff  to  take  possession.  As  the  undertaking  was  given 
pursuant  to  the  statute,  the  liability  of  the  defendant  is  con- 
ditioned upon  the  rendering  of  a  judgment  in  the  alternative, 
and  the  issue  and  return  of  the  execution  which  would  require 
the  taking  possession  of  the  chattel  replevied  if  it  be  possible.®" 

Where  in  an  action  of  replevin  the  defendant  does  not  re- 
claim the  chattels  and  the  complaint  is  dismissed  on  the  plain- 
tiff's default,  the  defendant  may  maintain  an  action  on  the 
undertaking  without  first  obtaining  the  return  of  an  execu- 
tion unsatisfied.  Section  1128  of  the  Civil  Practice  Act  does 
not  intend  a  judgment  of  dismissal  on  plaintiff's  default,  but 
a  judgment  for  the  return  of  the  chattels  replevied  or  for 
damages.^^ 

F.  To  whom  liable. 

As  it  is  only  the  possession  of  the  defendant  in  the  action 
that  is  invaded  by  the  writ,  the  obligation  of  the  undertaking 
given  by  plaintiff  is  to  him  alone,  unless  there  is  privity  of 
title  or  possession  between  such  defendant  and  a  party  seek- 
ing to  recover  on  the  undertaking.'^ 

Sureties  upon  an  undertaking  in  an  action  of  replevin  are 
only  liable  to  the  defendants  before  the  court  when  their  un- 

88.  Hager  v.  Clnte,  10  Hun,  447.  91.  Eushbrook  v.  Jerge,  74  Misc.  43, 

89.  Dickson  v.  Bickershoff,  48  Miflc.       133  N.  Y.  Supp.  640. 

353,  95  N.  T.  Supp.  585.  92.  First  Commercial  Bank  v.  Valen- 

90.  Levine   v.   Dohl,    179   App.    X>tv.       tine,   209  N.  T.   145,  aff'g,   155  App. 
777,  167  N.  Y.  Supp.  329.  Div.  91,  139  N.  Y.  Supp.  1037. 


3088  KEPLEVIN. 

dertaking  was  given ;  they  are  not  generally  liable  to  a  defend- 
ant subsequently  brought  in.^^  But  sureties  of  an  undertaking 
given  by  the  plaintiff  in  an  action  of  replevin  may  be  held 
liable  thereon  by  the  baUor  of  the  original  defendant,  who 
was  subsequently  made  a  party  defendant  on  his  own  appli- 
cation and  to  whom  the  possession  of  the  property  was 
awarded  by  the  court.'* 

Where  in  an  action  of  replevin  brought  against  a  ware- 
house company  with  which  a  forwarding  company,  employed 
by  the  owner  of  the  goods,  had  stored  the  same,  the  plaintiff 
had  required  the  sheriff  to  replevy  the  goods,  the  defendant 
is  not  entitled  to  have  the  forwarding  company  interpleaded 
where  it  makes  no  claim  whatever  to  the  goods.  The  au- 
thority to  interplead  only  exists  where  a  claim  is  made  by 
the  party  sought  to  be  interpleaded.®^ 

In  an  action  by  an  assignee  where  the  undertaking  is  pro- 
duced on  the  trial,  a  proper  delivery  of  it  to  the  promisee  may 
be  presumed.  An  assignment  of  the  judgment,  and  of  all 
moneys  to  be  obtained  by  means  thereof,  or  by  any  proceed- 
ings to  be  had  thereon,  under  this  section,  transfers  to  the 
assignee  any  undertaking  executed  upon  the  requisition  for 
the  delivery  of  the  property  to  the  plaintiff.'^ 

G.  Amount  recoverable. 

In  an  action  upon  an  undertaking,  the  liability  of  the  de- 
fendants is  limited  to  the  return  of  the  property  replevied, 
or  the  payment  of  its  value." 

Where  the  chattel  is  not  returned  and  the  action  is  discon- 
tinued, the  extent  of  the  liability  of  the  sureties  upon  an  under- 
taking is  the  value  of  the  property  replevied,  and  not  the 
penalty  specified.'^  The  statement  of  value  in  the  affidavit  or 
undertaking  may  be  prima  facie  evidence  of  value,  but  it  is 
not  conclusive.®* 

93.  First  Commercial  Bank  v.  Valen-      Div.  718,  175  N.  Y.  Supp.  68. 

tine,  155  App.  Div.  91,  139  N.  T.  Supp.  96.  Bowdoin  v.  C!olman,  3  Abb.  Pr. 

1037.  481. 

94.  First  Commercial  Bank  of  Pon-  97.  Pettit  v.  Allen,  64  App.  Div.  579, 
tiac  V.  Valentine,  163  App.  Div.  709,  7S  N.  T.  Supp.  287. 

148  N.  Y.  Supp.  793,  aff 'd,  214  N.  Y.  98.  Pettit  v.  Allen,  64  App.  Div.  579, 

669.  72  N.  Y.  Supp.  287. 

95.  Brown  Shoe  Co.,  Inc.  v.  Van-  99.  Budracco  v.  National  Surety  Co., 
dam   Warehouse   Co.,    Inc.,    186   App.  112  Misc.  133,  182  N.  Y.  Supp.  590. 
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The  damages  recoverable  upon  the  plaintiff's  undertaking 
to  answer  for  "the  payment  to  the  defendant  in  any  sum 
which  the  judgment  awards  to  him  against  the  plaintiff"  are 
only  such  as  the  statute  authorizes  in  a  replevin  suit;  and 
damages  for  the  amount  of  an  affirmative  judgment  upon  dis- 
tinct counterclaims  founded  upon  promissory  notes  are  not 
within  the  scope  of  the  undertaking.^ 

Where  a  third  person  on  behalf  of  plaintiff  executes  an 
undertaking  and  defendants  obtain  a  judgment  against  plain- 
tiff for  costs,  and  on  appeal  that  judgment  is  affirmed  with 
costs,  the  two  bUls  of  costs  are  within  the  undertaking,  which 
was  for  such  payment  as  defendants  should  for  any  cause  re- 
cover, and  the  obligor  is  liable  therefor.* 

H.  Estoppel. 

Where  a  defendant  gives  an  undertaking  to  retake  the  prop- 
erty from  the  sheriff,  in  which  the  taking  at  plaintiff's  suit  is 
recited  and  that  the  defendant  denies  its  return,  the  latter, 
who  thereby  recovers  the  property,  is  estopped  from  denying 
that  he  had  possession  of  the  property  at  the  commencement 
of  the  action.*  And  where,  by  agreement,  the  formality  of 
transfer  by  one  of  the  parties  to  the  other  was  omitted  and  it 
remained  in  the  possession  of  the  plaintiff,  and  the  defendant 
gave  an  imdertaking  reciting  a. claim  for  the  delivery  of  the 
defendant's  property,  and  undertaking  that  the  defendant 
should  return  the  property  to  plaintiff  in  case  delivery  should 
be  adjudged,  and  the  defendant  recovered  judgment,  it  was 
held  that  the  sureties  to  the  undertaking  were  estopped  from 
disputing  its  validity.* 

Where,  in  an  action  in  the  corporate  name,  an  undertaking 
is  given  to  prevent  delivery  to  plaintiff,  the  sureties  cannot, 
in  an  action  upon  it,  deny  the  corporate  existence.^ 

But  the  defendant,  by  giving  a  bond  and  retaking  the  goods 
does  not  estop  himself  from  the  defense  that,  when  the  action 
had  been  commenced  against  him,  there  had  been  no  demand 
or  refusal  by  him,  and  therefore  that  no  cause  of  action  had 
accrued.®    Nor  is  he  estopped  from  showing  the  true  amount 

1.  Dickson  v.   Bickershoff,  48   Misc.  4.  Harrison  t.  Utley,  6  Hnn,  565. 
353,  95  N.  T.  Supp.  585.  5.  Loaners'  Bank  v.  Jaeoby,  10  Hun, 

2.  Tibbals  v.  O'Connor,  28  Barb.  538.  143. 

3.  Diossy  v.  Morgan,  74  N.  Y.  11.  6.  C!hurch  v.  Frost,  3  T.  &  C.  318. 
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of  the  goods  taken  by  the  sheriff  and  redelivered  to  him,  es- 
pecially if  plaintiff's  affidavit  and  the  recital  in  the  under- 
taking are  not  sufficiently  definite  to  show  the  actual  value  or 
to  properly  identify  the  quantity.'' 

I.  Complaint. 

The  complaint  on  an  undertaking  need  not  state  that  the 
bond  was  executed  on  behalf  of  plaintiffs  in  replevin ;  nor,  on 
a  bond  to  the  coroner,  need  it  state  that  the  bond  was  given 
to  the  coroner.  That  fact  will  be  presumed.^  In  an  action  by 
an  assignee  of  an  undertaking  it  is  sufficient  to  allege  that  the 
undertaking  was  duly  assigned,  without  alleging  that  the  judg- 
ment in  the  action  was  also  assigned.* 

T.  Defenses. 

A  surety,  sued  on  an  undertaking  given  by  the  plaintiff  in 
replevin,  cannot  attack  the  judgment  on  the  ground  that  the 
plaintiff's  attorney  was  not  served  with  a  notice  that  the  de- 
fendant demanded  judgment  for  the  return  of  the  chattel  or 
its  cash  value,  in  compliance  with  section  1119,  and  that  he 
failed  to  prove  such  service  at  the  trial,  since  the  court  had 
jurisdiction  of  the  parties  and  the  subject-matter.^" 

Where  the  judgment  was  against  three  defendants;  and  it 
was  affirmed  as  to  two  and  a  new  trial  ordered  as  to  the  third, 
and  on  such  new  trial  a  judgment  was  found  in  his  favor ;  the 
judgment  does  not  discharge  the  sureties." 

Where  goods  were  taken  in  replevin  and  after  it  had  been 
determined  that  the  action  would  not  lie  in  that  form,  the  com- 
plaint was  amended  so  as  to  set  up  an  equitable  lien,  which 
upon  a  subsequent  trial  was  established  and  enforced,  the 
court  is  justified  in  barring  the  remedy  of  the  defendant  on 
the  replevin  bond  by  the  terms  of  the  judgment.^^ 

It  is  a  good  defense  to  an  action  on  a  bond  that  the  plaintiff 
has  possession  of  the  property,  and  for  that  reason  it  is  im- 
possible, literally,  to  comply  with  the  condition.^' 

7.  Talcott  v.  Belding,  36  Super.  Ct.  Misc.  663,  56  N.  Y.  Supp.  665,  aS'd, 
84.                                                         .  45  App.  Div.  554,  61  N.  T.  Supp.  326. 

8.  Shaw  V.  Tobias,  3  N.  T.  188.  11.  Goodwin  v.  Bunzl,  102  N.  Y.  224. 

9.  Morange  v.  Mudge,  6  Abb.  Pr.  12.  National  Bank  of  Deposit  t. 
243.  Sogers,  166  N.  Y.  380. 

10.  Christiansen     v.     Mendham,     26  13.  Bamett  v.  Selling:,  70  N.  Y.  492. 
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Where  an  action  in  replevin  is  dismissed  without  prejudice 
for  lack  of  proof  on  the  part  of  plaintiff,  there  is  no  adjudica- 
tion upon  the  merits  as  to  the  ownersliip  of  thp  chattels  in 
question,  and,  when  because  of  the  failure  of  plaintiff  to  suc- 
cessfully prosecute  the  action,  the  surety  is  sued  upon  its 
bond,  it  is  entitled  to  show  that  the  plaintiff  in  replevin  was 
in  fact  entitled  to  the  possession  of  the  property  taken  by 
him  and  that,  therefore,  the  defendant  in  replevin  suffered  no 
substantial  damage  by  such  taking."  But  the  fact  that  the 
plaintiff  in  the  replevin  action  was  the  owner  of  the  chattels 
and  entitled  to  the  immediate  possession  thereof,  may  not  be 
a  defense  in  bar  of  an  action  on  the  undertaking,  but  may  be 
available  only  as  a  partial  defense  in  mitigation  of  damages.^^ 
The  circumstances  may  be  such  that  the  plaintiff  will  be  en- 
titled only  to  nominal  damages.^^ 

If  the  undertaking  is  made  to  plaintiff,  no  assignment  is 
necessary,  nor  is  it  a  defense  by  the  sureties  that  they  failed 
to  justify." 

In  an  action  against  principals  and  sureties  on  an  under- 
taking, a  debt  in  favor  of  the  principals  cannot  be  set  off.^^ 

14.  Wilkins  v.  American  Surety  Co.,      113  Misc.  133,  182  N.  Y.  Supp.  590. 
104  Misc.  588,  172  N.  Y.  Supp.  203.  17.  Decker    v.    Anderson,    39    Barb. 

15.  Freeman    v.    U.    S.    Fidelity    &      346. 

Guaranty  Co.,  43  Misc.  364,  87  N.  Y.  18.  Coffin  v.  McLean,  7  Week.  Dig. 

Supp.  493.  436,  aff'd,  80  N.  Y.  560. 

16.  Budracoo  v.  National  Surety  Co., 
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REVERSIONERS  AND  JOINT  TENANTS,  ACTION  BY. 

See  Real  Peopeett,  Provisions  Relating  To. 


SALE  OF  CORPORATE  REAL  ESTATE. 

See  Corporations. 


SALE  OF  INFANTS'  REAL  ESTATE. 

See  Infant  and  Incompetent,  Sale  op  Real  Estate  of. 


SALE  OF  REAL  ESTATE. 

See  Real  Property,  Provisions  Relating  To. 


SEPARATION,  ACTION  FOR. 

See  Matrimonial  Actions. 


SPECIAL  FRANCHISES,  ASSESSMENT  OF,  HOW 
REVIEWED. 

See  Tax  Law. 


SPECIAL  PROCEEDINGS,  m  GENERAL 

ARTICLE  I. 
Miscellaneous  Matters  Relating  to  Special  Proceedings. 

A.  Special  prooeedingB  defined. 

1.  Civil   Practice  Act,   §   4.     "Actioa"   defined. 

2.  Civil  Practice  Act,  |.  5.     "Special  proceeding"  defined. 

3.  Civil  Practice  Act,  §  7.    General  definitiona  and  rules  of  ooi^ruetiou. 

4.  Action  contrasted. 

5.  Motion  contrasted. 

B.  Enumeration  of  special  proceedings. 

1.  In  general. 

2.  Supplementary  proceedings. 

3.  Contempt  proceedings. 

4.  Condemnation. 

5.  Election  Law. 

6.  Insolvents. 

7.  Fiduciaries. 

8.  Attorneys. 

C.  Jurisdiction. 

1.  Civil  Practice  Act,  §  67.    Jurisdiction  of  county  court. 

2.  Civil   Practice  Act,    §   69.     When  jurisdiction   of   county   court   co- 

extensive with  supreme  court. 

3.  Civil  Practice  Act,  §  73.    Incapacity  of  county  judge  or  special  county 

judge. 

4.  Civil  Practice  Act,  §  74.     Power  of  county  judge  in  matters  before 

county  court. 

5.  Civil  Practice  Act,  §  190.     Removal  of  action  to  supreme  court  from 

county  court. 

6.  Constitutional  limitations. 

7.  Incompetent  persons. 

8.  Disqualification  of  judge. 

D.  Statute  of  Limitations. 

1.  Civil  Practice  Act,  §  10.    Application  of  article. 

2.  Application  of  provisions  of  Civil  Practice  Act. 

E.  Commencement  of  proceeding. 

ARTICLE  n. 
Costs. 

A.  Civil  Practice  Act,  §  1492.     Costs  in  a  special  proceeding  in  a  court  of 

record. 

B.  Civil  Practice  Act,  §  1517.    When  defendant  entitled  to  increased  costs. 

C.  Civil  Practice  Act,  §  1519.    Increased  disbursements  not  allowed. 

D.  Civil  Practice  Act,  §  1531.    Security  for  coats  in  special  proceedings. 
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E.  When  general  provision  applicable. 

F.  Discretion  of  court. 

G.  Amount  allowed. 

ARTICLE  in. 
Appeals. 

A.  To  the  Appellate  Division. 

1.  Civil  Practice  Act,  §  631.    Appeal  from  order  in  special  proceedings. 

2.  Civil  Practice  Act,  §  632.     Limitation  of  time  to  appeal  from  final 

order  in  special  proceedings. 

3.  Civil  Practice  Ate,  §  633.    Enforcement  of  aflarmed  or  modified  final 

order  after  appeal  in  special  proceedings. 

4.  Civil  Practice  Act,  §  634.     Practice  on  appeal  to  appellate  division 

from  order  in  special  proceedings. 

5.  Civil   Practice  Act,    §   580.     Review   of   interlocutory   judgment   or 

intermediate  order 

6.  Other  provisions  for  appeals  in  particular  eases. 

7.  When  appeal  may  be  taken  to  Appellate  Division. 

B.  To  the  Court  of  Appeals. 

1.  Civil  Practice  Act,  §  588.     Jurisdiction  of  the  court  of  appeals  in 

civil  actions  and  proceedings. 

2.  Civil  Practice  Act,  §  589.    Limitations  on  appeal  to  court  of  appeals. 

3.  Eight  of  appeal  limited  to  final  orders. 

4.  Questions  certified  by  Appellate  Division. 

5.  Reversal  by  Appellate  Division. 

6.  Stipulation  for  judgment  absolute. 

7.  Discretionary  orders. 

ARTICLE  I. 
MISCELLANEOUS  MATTERS  RELATING  TO  SPECIAL  PROCEEDINGS. 

A.  Special  proceedings  defined. 

1.  Civil  Practice  Act,  §  4.    "Action"  defined. 

Actions  are  of  two  kinds,  civil  and  criminal.  The  word  "action,"  when  ap- 
plied to  judicial  proceedings,  signifies  an  ordinary  prosecution  in  a  court  of 
justice  by  a  party  against  another  party  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong  or  the  punishment  of  a  public  offense. 

2.  Civil  Practice  Act,  §  5.    "Special  proceeding"  defined. 

Every  other  prosecution  by  a  party  for  either  of  the  purposes  specified  in  thq 
last  section  is  a  special  proceeding. 

3.  Civil  Practice  Act,  §  7.    General  definitions  and  rules  of  construction. 

In  construing  this  act,  the  following  rules  must  be  observed,  except  where  a 
contrary  intent  is  expressly  declared  in  the  provision  to  be  construed  or  plainly 
apparent  from  the  context  thereof: 

Subd.  8.    The  word  "action"  refers  to  a  civil  action;  the  word  "judgment,"  to 
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a  judgment  in  such  an' action;  the  term  "special  proceeding,"  to  a  civil  special 
proceeding;  the  word  "order,"  to  an  order  made  in  such  an  action  or  special 
proceeding;  the  words  "an  action  of  ejectment,"  to  an  action  to  recover  the 
immediate  possession  of  real  property. 


4.  Action  contrasted. 

Eemedies  are  divided  by  the  Practice  Act  into  actions  and 
special  proceedings.  An  action  is  defined  as  an  ordinary  pro- 
ceeding in  a  court  of  justice  by  "which  a  party  prosecutes  an- 
other party  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  pub- 
lic offense,  and  it  then  declares  that  "every  other  remedy  is 
a  special  proceeding."^  A  remedy  which  is  not  an  action,  is 
generally  a  special  proceeding.^  The  word  "proceeding," 
when  standing  alone,  has  no  technical  legal  meaning.^  The  term 
"special  proceeding"  was  employed  in  the  Revised  Statutes 
and  was  evidently  intended  to  designate  all  those  proceedings 
which  could  not  with  propriety  be  classed  in  the  ordinary  pro- 
ceedings in  an  action.  In  such  a  sense  they  are  properly  desig- 
nated as  special,  that  is,  out  of  the  ordinary  course.*  An  ac- 
tion is  commenced  by  the  service  of  a  summons,  in  some  one 
of  the  modes  prescribed  by  law,  and  it  is  plain  that  no  pro- 
ceeding can  be  an  action  unless  it  be  such  that  it  can  be  com- 
menced by  the  service  of  summons  on  the  opposite  party ;  and 
pleadings — that  is,  the  allegations  of  the  cause  of  action  on 
the  one  side,  and,  unless  there  be  default,  of  the  defense  upon 
the  other — are  incidents  to  every  action.^    There  can  be  no 

1.  Matter  of  Petition  of  Jetter,  ment  from  one  thing  to  another;  a 
78  N.  Y.  601,  605;  reversing  14  Hun,  measure  or  step  taken  in  a  course  of 
93.  business;   a  transaction,"  etc.,  so  that 

2.  Belknap  v.  Waters,  11  N.  Y.  477;  a  declaration  of  demurring  defendants 
Matter  of  Cooper,  22  N.  Y.  67.  that  "  there  is  a  proceeding  other  than 

3.  A  proceeding  is  not  an  "action"  this  action  pending  between  the  same 
as  that  word  is  used  in  the  statute.  parties  for  the  same  cause,"  presents 
Indeed,  no  such  thing  as  "  a  proceed-  no  possible  question  of  law,  for  the 
ing "  is  known  to  the  Civil  Practice  proceeding  might  not  be  anything  more 
Act,  there  is  a  "  special  proceeding,"  than  a  negotiation  between  the  parties 
and  a  "  special  proceeding "  would  im-  in  reference  to  the  same  matter, 
ply  that  there  was  a  legal  controversy  Queens  County  Water  Co.  v.  O'Brien, 
existing  between  the  parties  as  to  the  131  App.  Div.  91,  115  Supp.  495. 
same  cause,  but  "  a  proceeding  "  is  de-  4.  Holstein  v.  Kice,  15  Abb.  Pr.  307. 
flned  by  Webster  as  the  "act  of  one  5.  Roe  v.  Boyle,  81  N.  Y.  305;  Mc- 
who  proceeds,  or  who  prosecutes  a  de-  Lean  v.  Jephson,  26  Abb.  N.  C.  40,  13 
sign  or  transaction;  progress  or  move-  N.  Y.  Supp.  834. 
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judgment  in  a  special  proceeding  because  a  special  proceed- 
ing is  terminated  by  an  order  and  not  by  a  judgment* 

5.  Kotion  contrasted. 

A  motion  and  an  order  are  defined  in  sections  113  and  127 
of  the  Civil  Practice  Act.  An  order  is  a  direction  of  the  court 
or  judge  made  in  an  action  or  special  proceeding,  and  the 
application  for  such  order  is  a  motion.  This  indicates  the 
characteristic  which  distinguishes  a  motion  as  an  application 
in  a  proceeding,  namely,  that  a  motion  is  an  application  in  a 
proceeding  by  action  or  otherwise  already  pending,  or  about 
to  be  commenced,  upon  which  it  depends  for  jurisdiction, 
whereas  the  special  proceeding  is  an  independent  proseeutioti 
of  a  remedy  in  which  jurisdiction  is  obtained  by  original  pro- 
cess. A  special  proceeding  is  the  prosecution  of  a  remedy  by 
original  process,  and  independently  of  any  other  proceeding, 
which  is  opposed  to  the  definition  of  a  motion.'' 

B.  Enumeration  of  special  proceedings. 
1.  In  general. 

Many  and  divers  proceedings  have  from  time  to  time  been 
designated  by  the  courts  as  special  proceedings.  Of  such  are 
the  following:  An  application  to  set  aside  confession  of  judg- 
ment for  defect  in  statement,*  an  application  to  the  Supreme 
Court  under  the  statute  to  compel  specific  performance  by  in- 
fant heirs  on  a  contract  for  the  sale  of  land  made  by  the  an- 
cestor,^ an  application  under  section  21  of  the  Railroad  Law, 
by  a  railroad  for  authority  to  construct  its  road  upon  a  street 
in  an  incorporated  village  ;^''  proceedings  taken  under  the  Gen- 
eral Municipal  Law  by  resident  freeholders  of  a  village  for 
an  investigation  ;^^  proceedings  to  compel  the  support  of  poor 
relatives  ;^^  to  change  the  location  of  a  toU-gate;"  for  the 
voluntary  dissolution  of  a  corporation ;"  for  leave  to  begin  an 

6.  Matter  of  GibBon,  195  N.  Y.  466.  People  ex  rel.  Guibord  v.  KeUogg,  22 

7.  Matter  of  Lima,  etc.,  R.  Co.,  68  App.  Div.  177,  47  N.  Y.  Supp.  1023. 
Hun,  253,  22  N.  Y.  Supp.  967.  12.  Haviland  v.  White,  7  How.  Pr. 

8.  Belknap  v.  Waters,  11  N.  Y.  477.  154. 

9.  Hyatt  v.  Seeley,  11  N.  Y.  52.  13.  McAllister   v.   Albion   Plankroad 

10.  Matter  of  Lima,  etc.,  R.  Co.,  68      Co.,  11  Barb.  611. 

Hun,  252,  22  N.  Y.  Supp.  967.  14.  Matter  of  French,  181  App.  Div. 

11.  Matter    of    Town  of  Hempstead,      719,  168  N.  Y.  Supp.  988. 
32  App.  Div.  6,  52  N.  Y.  Supp.  618; 
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action  against  a  lunatic  ;^^  for  the  seizure  of  intoxicating 
liquors ;^^  to  cancel  a  liquor  tax  certificate;"  for  an  order  of 
mandamus;^*  to  ascertain  the  rights  of  parties  in  surplus  on 
statutory  foreclosure;^*  to  compel  a  purchaser  to  take  title  and 
that  of  a  purchaser  to  be  relieved  from  his  bid;*  to  vacate  an 
assessment;^  to  assess  damages  for  a  local  improvement;^ 
to  remove  a  justice  of  the  peace^  or  police  justice.^ 

An  application  to  enforce  the  liability  imposed  by  statute, 
declaring  an  assignee  of  a  cause  of  action,  or  one  beneficially 
interested  in  the  recovery,  liable  for  the  costs  of  an  action,  is 
a  special  proceeding.^ 

A  proceeding  brought  by  one  holding  mortgages  upon  the 
shares  of  two  of  the  defendants,  in  an  action  for  partition  com- 
menced after  entry  of  interlocutory  judgment  for  the  sale  of 
the  premises  upon  a  motion  in  which  an  order  of  reference 
was  made  to  ascertain  and  report,  is  a  special  proceeding.  It 
is  not  an  action,  nor,  as  the  mortgagee  is  not  a  party  to  the 
partition  action,  is  it  a  motion  in  the  action.^'' 

A  proceeding  for  the  appraisal  of  stock  of  a  corporation 
which  sells  its  property  and  franchises  to  another  corporation 
under  section  33  of  the  Stock  Corporation  Law  is  a  special 
proceeding,  and  the  making  of  the  application  may  be  said  to 
be  begun  when  the  proceeding  is  begun.^ 

An  application  for  leave  to  issue  execution  on  a  judgment, 
after  the  expiration  of  five  years,  upon  which  the  defendant 
did  not  appear,  but  another  person  appeared  to  oppose  and 
presented  affidavits  to  the  effect  that  he  was  the  owner  of 

15.  Williams  v.  Estate  of  Cameron,  SI.  Matter  of  Manhattan  Savings 
26  Barb.  172.  Institution,  82  N.  Y.   142;   Matter  of 

16.  Farley  v.  Sixteen  Bottles  of  Protestant  Episcopal  School,  86  N.  T. 
Champagne,  153  App.  Div.  502,  138  N.  396.  But  see  Matter  of  Jetter,  78  N. 
Y.  Supp.  276.  Y.  601. 

17.  Matter  of  Lawson,  109  App.  Div.  22.  King  v.  Mayor  of  New  York,  36 
195,   96   N.  Y.   Supp.   33;    appeal   dis-  N.  Y.  182. 

missed,  184  N.  Y.  614.  23.  Matter  of  King,  130  N.  Y.  602. 

18.  People  ex  rel.  Nelson  v.  Marsh,  24.  Matter  of  King,  130  N.  Y.  602. 
82  App.  Div.  571,  81  N.  Y.  Suppi  579;  25.  Marvin  v.  Marvin,  78  N.  Y.  541. 
aflTd,  178  N.  Y.  618.  26.  Friedman  v.  Metopolitan  SS.  Co., 

19.  Elwell   V.   Robins,   43   How.   Pr.  109  App.  Div.  600,  96  N.  Y.  Supp.  331 ; 
108;    Matter   of   Gibbs,   58   How.   Pr.  Byrnes  v.  Labagh,  12  Civ.  Proc.  417. 
§02;  Mutual  Life  Ins.  Co.  v.  Anthony,  27.  Matter  of  Ennis  v.  Federal  Brew- 
23  Wkly.  Dig.  427.  ing  Co.,  123  App.  Div.  691,  108  N.  Y. 

20.  Parish  v.  Parish,  175  N.  Y.  181.  Supp.  230,  affirmed,  192  N.  Y.  570. 

27 
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the  judgment  by  virtue  of  an  assignment  executed  by  plain- 
tiff's general  agent  is  a  special  proceeding.^  But  an  appli- 
cation for  an  order  for  an  execution  against  wages  pursuant 
to  the  provisions  of  section  684  of  the  Civil  Practice  Act  does 
not  constitute  the  institution  of  a  special  proceeding/' 

A  proceeding  by  the  Attorney-General  under  chapter  383 
of  the  Laws  of  1897,  an  act  designed  to  prevent  monopolies  in 
articles  and  commodities  in  common  use,  for  an  order  for  the 
examination  of  witnesses  for  the  purpose  of  determining 
whether  an  action  should  be  commenced  under  the  act,  is  not 
a  special  proceeding.^ 

An  application  for  the  commitment  of  an  insane  person  to 
a  state  hospital  is  not  a  special  proceeding.  The  application 
is  sui  generis  and  not  governed  by  the  general  provisions  of 
the  Practice  Act  relating  to  special  proceedings.^^  An  order 
by  a  justice  of  the  Supreme  Court  refusing  to  revoke  an  ap- 
proval theretofore  given  by  him  to  an  order  of  the  State  Com- 
mission in  Lunacy  is  not  an  order  in  a  special  proceeding.  It 
is  not  the  prosecution  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense.^^ 

A  motion  to  set  aside  a  presentment  to  the  grand  jury  is 
not  the  commencement  of  a  special  proceeding  of  a  civil  na- 
ture, because  it  is  not  the  prosecution  of  a  party  and  is  not  a 
proceeding  or  special  proceeding  of  a  criminal  nature  and  au- 
thorized by  the  Code  of  Criminal  Procedure.^ 

Proceedings  to  assess  damages  suffered  by  reason  of  an  in- 
junction are  not  special  proceedings.^* 

2.  Snpplementary  proceedings. 

Supplementary  proceedings  are  classified  as  special  pro- 
ceedings.^^ A  supplementary  proceeding,  though  for  some 
purposes  a  special  proceeding,  is  stiU  but  supplementary  to 

28.  Ithaca     Agricultural    Works    v.  Div.  302,  102  N.  Y.  Supp.  176. 
Eggleston,  107  N.  Y.  272.  32.  flatter  of  Board  of  Commission- 

29.  Keve     v.     Columbia     Kid     Hair  ers,  76  Hun,  74,  27  N.  Y.  Supp.  856. 
Curlers  Mfg.   Co.,   161   App.   Div.   918,  33.  Matter  of  Jones,  181  N.  Y.  389. 
145  N.  Y.  Supp.   1072,  modifying  159          34.  Keator  v.  Dalton,  171  N.  Y.  650. 
App.  Div.  738,  144  N.  Y.  Supp.  961.             35.  Matter  of  Meyer  v.  Consolidated 

30.  Matter  of  Attorney-General,   155  Ice  Co.,  196  N.  Y.  471,  473;  aff'g,  133 
N.  Y.  441.  App.  Div.  265,  116  N.  Y.  Supp.  906. 

31.  Matter    of   Murtaugh,    117    App. 
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the  execution  and  in  aid  of  the  judgment,  and  a  proceeding  in 
the  action,  at  least  for  the  purpose  of  determining  where 
papers  are  to  be  filed.^®  Proceedings  to  punish  a  party  for 
contempt  in  supplementary  proceedings  are  to  be  regarded  as 
a  step  incidental  to  and  taken  in  a  supplementary  proceeding 
and  not  as  an  independent  special  proceeding.^'' 

3.  Contempt  proceedings. 

Proceedings  to  punish  a  party  for  a  civil  contempt  are  gen- 
erally special  proceedings,^*  though  the  situation  may  be  to 
the  contrary  in  case  of  criminal  contempts.^*  Proceedings 
under  section  311  of  the  Practice  Act  to  punish  a  witness  for 
contempt  in  failing  to  give  testimony  for  use  in  another  State 
are  special  proceedings.*" 

A  proceeding  to  punish  defendant  for  contempt  to  enforce  a 
civil  remedy  instituted  by  an  order  to  show  cause  is  a  pro- 
ceeding in  an  action,  not  a  special  proceeding.*^  An  order 
punishing  a  party  to  an  action  as  for  a  contempt  is  not  an 
order  made  in  a  proceeding  in  the  action,  within  the  provi- 
sions of  the  statute  as  to  appeal  from  an  order  made  in  an 
action,  but  is  an  order  made  in  a  special  proceeding.*^ 

4.  Condemnation. 

Proceedings  under  the  Condemnation  Law  are  special  pro- 
ceedings,*^ as  are  proceedings  by  commissioners  of  assessment 
to  extend  or  open  a  street  in  the  City  of  New  York,**  proceed- 

36.  Mulstein  Co.  v.  City  of  New  As  to  when  a  proceeding  to  punish  for 
York,  213  N.  Y.  308;  affg.,  160  App.  contempt  is,  and  when  not,  a  special 
Div.  890,  144  N.  Y.  Supp.  1122.  proceeding,  see  Batterman  v.  Finn,  40 

37.  Matter  of  '  Steinman  v.  Conlon,  N.  Y.  340 ;  Brinkley  v.  Brinkley,  47 
208  N.  y.  198.  N.  Y.  40;  N.  Y.  &  N.  H.  E.  R.  Co.  y. 

38.  Gibbs  v.  Prindle,  11  App.  Dlv.  Ketcham,  3  Abb.  Dec.  347;  Wood- 
470,  42  N.  Y.  Supp.  329;  Holstein  v.  house  v.  Woodhouse,  5  Redf.  131;  dis- 
Riee,  15  Abb.  Pr.  307;  Gray  v.  Cook,  senting  opinion  in  Matter  of  Nichols, 
15   Abb.   Pr.   308;   Woolf  v.   Jacobs,   5  54  N.  Y.  62,  70-74. 

Hun.   428;   Erie  Railway  Co.  v.   Ram-  42.  Sudlow  v.  Knox,   7   Abb.  Pr.  N. 

sey,  45  N.  Y.  637;  Hart  v.  Johnson,  7  S.  411. 

St.  Rep.  133.  43.  Matter      of      Waverly      Water- 

39.  People  v.  Gilmour,  88  N.  Y.  626.  Works,  16  Hun,  57;  reversed,  85  N.  Y. 

40.  Matter  of  Strong  v.  Randall,  177  478;  Matter  of  Broadway,  &  7th  Av. 
N.  Y.  400.  R.  Co.,   69  Hun,  275,  23  N.  Y.   Supp. 

41.  Ray  v.  N.  Y.  Bay  Extension  Co.,  609. 

155    N.    Y.    102;    Jewelers'   Mercantile  44.  Matter  of  the  Opening  of  163rd 

Agency  v.  Rothschild,  155  N.  Y.  255.      Street,  61  Hun,  365,  40  St.  Rep.  684, 
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ings  to  acquire  land  by  the  city  of  Brooklyn,  under  chapter  481, 
Laws  of  1892,^^  proceedings  to  take  property  in  a  street  widen- 
ing proceeding  by  grade  crossing  commissioners  in  Buffalo,^ 
proceedings  taken  by  the  City  of  New  York  under  the  Con- 
solidation Act  to  acquire  lands  under  the  right  of  eminent 
domain,*''  an  application  for  an  order  appointing  commis- 
sioners to  appraise  the  damages  caused  by  the  extension  of  a 
street,**  condemnation  proceedings  by  a  street  surface  rail- 
road corporation  to  extend  its  lines.*'  But  a  proceeding  under 
a  law  providing  for  the  construction  of  a  bridge  and  authoriz- 
ing an  award  of  damages  to  the  abutting  owners  by  the  board 
of  assessors  of  the  city  is  not  a  special  proceeding.^" 

5.  Election  Law. 

An  application  for  an  order  under  the  Election  Law  over- 
ruling the  decision  of  an  officer  with  whom  the  certificates  of 
nomination  of  a  candidate  are  filed  as  to  the  validity  thereof 
is  a  special  proceeding.^^  An  application  under  the  Election 
Law  to  strike  names  from  the  registry  of  voters,  is  a  special 
proceeding.^^  A  proceeding  by  mandamus  under  the  Election 
Law  for  the  recount  of  ballots  objected  to  as  marked  for 
identification  or  rejected  as  void,  is  a  special  proceeding." 

6.  Insolvents. 

Proceedings  in  bankruptcy  are  special  proceedings."  An 
application  by  a  bankrupt  for  an  order  canceling  a  judgment 
under  section  150  of  the  Debtor  and  Creditor  Law  is  a  special 
proceeding.^^     Likewise,  proceedings  as  to  general  assign- 

16  N.  Y.  Supp.  120;  appeal  dismissed,  412,  31  N.  Y.  Supp.  745. 

131  N.  Y.  569;  Matter  of  Mayor,  etc.,  50.  People    ex   rel.    Watt  v.    Zucca, 

27  St.  Eep.  188,  7  N.  Y.  Supp.  478.  160  App.   Div.   578,   145  N.  Y.  Supp. 

46.  Matter  of  the  Application  of  the  754. 

City  of  Brooklyn,  148  N.  Y.  107.  61.  Matter  of  Mitchell,  81  Hun,  401, 

46.  Matter  of  Grade  Crossing  Com-  30  N.  Y.  Supp.  962;  Matter  of  Emmet, 
missioners,  20  App.  Div.  271,  46  N.  Y.  150  N.  Y.  538. 

Supp.  1070.  62.  Matter    of   the    Registration    of 

47.  Matter  of  the  Mayor,  22  App.  Lyman  C.  Ward,  48  St.  Eep.  613,  20 
Div.  124,  47  N.  Y.  Supp.  965.  N.  Y.  Supp.  608. 

48.  Matter  of  South  Market  St.,  in  53.  People  ex  rel.  Feeney  v.  Board 
Johnstown,    80    Hun,    246,    29    N.    Y.  of  Canvassers,  156  N.  Y.  36. 

Supp.  1030.  54.  In   re  Flower,   167  N.  Y.   Supp. 

49.  Hornellsville,  etc.,   R.   Co.  v.   N.      778. 

Y.,  L.  E.  &  W.  R.  Co.,  83  Hun,  407-  55.  Guasti  v.  Miller,  203  N.  Y.  258. 
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ments,^  or  for  the  relief  of  imprisoned  debtors,^'^  are  special 
proceedings. 

7.  Fiduciaries. 

Within  the  class  of  special  proceedings  are  proceedings  for 
the  removal  of  a  guardian,^*  or  to  compel  a  special  guardian 
to  account,^*  an  application  to  compel  a  receiver  to  pay  over 
moneys,*"  a  proceeding  to  secure  the  settlement  of  the  accotints 
of  a  deceased  trustee,  and  the  appointment  of  a  successor 
which  is  neither  commenced  nor  prosecuted  by  a  summons  and 
complaint,*^  an  order  that  the  receiver  pay  notes  out  of  trust 
funds  in  his  hands,*^  proceedings  for  leave  to  mortgage  trust 
funds,^  a  proceeding  instituted  by  a  trustee  of  a  trust  fund 
for  leave  to  resign,  and  for  leave  to  procure  the  appointment 
of  a  new  trustee,**  an  application  by  the  foreign  committee  of 
a  lunatic  who  is  a  beneficiary  for  an  order  directing  trans- 
mission of  surplus  income  to  such  committee.® 

8-  Attorneys. 

Proceedings  in  the  Appellate  Division  relating  to  attorneys 
are  special  proceedings.*®  An  application  for  admission  to 
practice  as  an  attorney  is  in  the  same  class.*''  A  proceeding 
upon  petition  of  an  attorney  to  establish  his  lien  is  a  special 
proceeding.** 

A  proceeding  by  attachment  against  an  attorney  to  compel 
the  payment  to  the  county  treasurer  of  surplus  money  in  an 
action  of  foreclosure  in  which  he  acted  as  attorney  for  the 
petitioners  is  a  special  proceeding.  It  is  not  a  mere  motion 
in  the  foreclosure  suit.^^    The  Supreme  Court  has  jurisdiction 

56.  Matter  of  Thorn,   10  Daly,  71;  62.  People  v.  City  Bank  oi  Roches- 
Matter  of  Patter,  8  St.  Rep.  261.  ter,  96  N.  Y.  32. 

57.  In  re  Brady,  69  Hun,  215,  26  N.  83.  Matter  of  Clark,  27  Abb.  N.  C. 
Y.  Supp.  353.  144,  15  N.  Y.  Supp.  867. 

58.  Matter  of  King,  42  Hun,  607.  64.  Matter  of  Holden,  126  N.  Y.  589. 

59.  Spelman  v.  Terry,  74  Hun,  448,  66.  Matter  of  Mankowskie,  49  Miec. 
26  N.  Y.  Supp.  692;   reveraed,  148  N.  606,  99  N.  Y.  Supp.  1058. 

Y.  624.  66.  Matter  of  Mathot,  222  N.  Y.  8. 

60.  People  v.  Bank  of  Rochester,  96  67.  Matter  of  Cooper,  22  N.  Y.  67, 
N.  Y.  32.  11  Abb.  Pr.  301. 

61.  Matter    of    Simpson,    26    Hun,  68.  Matter    of    Fitzsimmons,  174  N. 
459;  In  re  Livingston,  34  N.  Y.  555.  Y.  15. 

See,    however,    Losey    v.    Stanley,    83  69.  Matter    of    Silvernail,   45    Hun, 

Hun,    420,    31    N.   Y.    Supp.   950;  re-      575. 
versed,  147  N.  Y.  560. 
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to  determine  controversies  arising  out  of  the  professional  rela- 
tions of  attorneys  and  clients,  and  upon  what  terms  attorneys 
shall  be  changed  in  pending  actions,  either  upon  motion  or  in 
a  summary  special  proceeding.™ 

C.  Jurisdiction. 

1.  Civil  Practice  Act,  §  67.    Jurisdiction  of  county  couri;. 

The  jurisdiction  of  each  coiinty  court  extends  to  the  following  actions  and 
special  proceedings,  in  addition  to  the  jurisdiction,  power  and  authority  conferred 
upon  a  county  court  in  a  particular  case  by  special  statutory  provision: 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concurrently  with 
the  supreme  court,  of  a  resident  of  the  county,  who  is  incompetent  to  manage  his 
affairs  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness,  or  by  reason  of  im- 
becility arising  from  old  age  or  loss  of  memory  and  understanding  or  other 
cause;  and  to  every  special  proceeding  which  the  supreme  court  has  jurisdiction 
to  entertain  for  the  appointment  of  a  committee  of  the  person  or  of  the  property 
of  surfi  an  incompetent  person  for  the  sale  or  other  disposition  of  the  real  prop- 
erty situated  within  the  county  of  a  person  wherever  resident  who  is  so  incompe- 
tent for  either  of  the  reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or 
other  disposition  of  the  real  property,  situated  within  the  county,  of  a  domestic 
religious  corporation. 

2.  Civil  Practice  Act,  §  69.    When  jurisdiction  of  county  court  co-ezten- 

sive  with  supreme  court. 
Where  a  county  court  has  jurisdiction  of  an  action  or  a  special  proceeding, 
it  possesses  the  same  jurisdiction,  power  and  authority  in  and  over  the  same,  and 
in  the  course  of  the  proceedings  therein,  which  the  supreme  court  possesses  in  a 
like  case;  and  it  may  render  any  judgment,  or  grant  either  party  any  relief,  which 
the  supreme  court  might  render  or  grant  in  a  like  case,  and  may  enforce  its  man- 
dates in  like  manner  as  the  supreme  court. 

3.  Civil  Practice  Act,  §  73.     Incapacity  of  county  judge  or  special 

county  judge. 

If  the  county  judge  is  for  any  cause  incapable  to  an  act  in  an  action  or  special 
proceeding  pending  in  the  county  court,  or  before  him,  he  must  make,  and  file  in 
the  office  of  the  clerk,  a  certificate  of  the  fact;  and  thereupon  the  special 
county  judge,  if  any,  and  if  not  disqualified,  must  act  as  county  judge  in  that 
action  or  special  proceeding.  Upon  the  filing  of  the  certificate,  where  there  is  no 
special  county  judge  or  the  special  county  judge  is  disqualified,  the  action  or  special 
proceeding  is  removed  to  the  supreme  court,  if  it  is  'then  pending  in  the  county 
court;  if  it  is  pending  before  the  county  judge  it  may  be  continued  before  any 
justice  of  the  supreme  court  within  the  same  judicial  district. 

70.  Matter  of  Barkley,  42  App.  Div.  597,  611;  59  N.  Y.  Supp.  742;  appeal 
rlismissed,  161  N.  Y.  647. 
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4.  Civil  Practice  Act,  §  74.    Power  of  ooanty  jndge  in  matters  before 

county  coart. 

Where  a  county  court  has  jurisdiction  of  an  action  or  special  proceeding,  the 
county  judge  possesses  the  same  power  and  authority  in  the  action  or  special  pro- 
ceeding which  a  justice  of  the  supreme  court  possesses  in  a  like  action  or  special 
proceeding  brought  in  the  supreme  court. 

5.  Civil  Practice  Act,  §  190.    Removal  of  action  to  supreme  court  from 

county  court. 

The  supreme  court,  upon  the  application  of  either  party,  upon  notice  and 
upon  proof  that  the  county  judge  is  incapable  of  acting  in  an  action  or  special 
proceeding  pending  in  the  county  court,  may,  and  if  the  special  county  judge  is 
also  incapable  of  acting  must,  make  an  order  removing  it  to  the  supreme  court; 
such  order  to  take  effect  from  the  entry  thereof  in  the  county  clerk's  of&ce. 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must  be  the  same 
as  if  it  had  originally  been  brought  in  that  court,  except  that  an  objection  to 
the  jurisdiction  may  be  taken  which  might  have  been  taken  in"  the  county  court. 
An  order  to  stay  proceedings  for  the  purpose  of  affording  an  opportunity  to 
make  the  application  for  removal  may  be  made  by  the  county  judge  or  by  a  judge 
authorized  to  make  such  an  order  in  the  supreme  court  and  with  like  effect  and 
under  like  circumstances. 

6.  Constitutional  limitations. 

Section  14  of  Article  VI  of  the  State  Constitution  confers 
original  jurisdiction  in  actions  for  the  recovery  of  money  only, 
where  the  defendants  reside  within  the  county,  and  permits 
the  Legislature  to  enlarge  or  restrict  the  jurisdiction  of  the 
county  courts,  provided  the  jurisdiction  shall  not  be  extended 
so  as  to  authorize  an  action  for  the  recovery  of  money  only, 
in  which  any  person  not  a  resident  of  the  county  is  a  defend- 
ant. The  proviso  as  to  residents  of  the  county  has  no  appli- 
cation to  special  proceedings.''^ 

7.  Incompetent  persons. 

The  jurisdiction  of  the  County  Court  is  conferred  by  statute 
and  it  extends  to  the  custody  of  the  person  and  the  care  of  the 
property  concurrently  with  the  Supreme  Court,  of  a  resident 
of  the  county  who  is  incompetent  to  manage  his  affairs  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness.''^  But  a 
county  judge  cannot  make  an  order  relating  to  the  care,  cus- 
tody, or  control  of  infants.''* 

71.  Matter  of  Folts  St,  18  App.  People  v.  Parr,  49  Hun,  473,  2  N.  Y. 
Div.  568,  46  N.  Y.  Supp.  43.  Supp.  263,  18  St.  Rep.  315;  afl'd,  121 

72.  Matter  of  Clark,  175  N.  Y.  139.  N.  Y.  679. 

73.  Williams  v.  Corey,  46  Hun,  408; 


3104  SPECIAL  FBOCBBDINGS  IN   GENERAL. 

8.  Disqualification  of  jndge. 

Section  73  of  the  Civil  Practice  Act,  which  provides  that  if 
a  county  judge  for  any  cause  is  incapable  of  acting  in  a  special 
proceeding  pending  before  him  a  certificate  to  that  effect  shall 
be  made,  relates  to  the  transferring  of  such  proceeding  for 
disability  to  some  justice  of  the  Supreme  Court  within  his 
judicial  districts*  If  the  proceeding  is  pending  in  the  County 
Court,  it  should  be  removed  to  the  Supreme  Court,  and  should 
not  be  continued  before  a  justice  of  such  court.''^  If  the  county 
judge  is  disqualified,  he  cannot  make  an  order  directing  it 
to  be  heard  before  a  justice  of  the  Supreme  Court,  but 
should  make  and  file  with  the  county  clerk  a  certificate  of  dis- 
qualificationJ®  Where  a  judge  has  made  an  order  to  show 
cause  in  a  proceeding  which  he  is  incompetent  to  hear  on  ac- 
count of  being  an  interested  person,  and  has  afterward  re- 
signed, the  matter  is  not  properly  in  court  for  determination 
by  his  successor  in  office."  Sections  93  and  94  of  the  Civil 
Practice  Act  prescribe  the  practice  in  case  of  inability,  rather 
than  disqualification,  of  the  county  judge.  The  provisions 
contemplate,  in  case  of  inability  on  the  part  of  the  county 
judge  to  act,  that  the  proceeding  shall  be  transferred  to  a  like 
officer  in  an  adjoining  coimty,  who  shall  proceed  thereon  as 
though  the  proceeding  were  originally  brought  in  his  own 
jurisdiction.''* 

D.  Statute  of  Limitations. 
1.  Civil  Practice  Act,  §  10.    Application  of  article. 

The  provisions  of  this  article  apply  and  constitute  the  only  rules  of  limitation 
applicable  to  a  civil  action  or  special  proceeding,  except  in  one  of  the  following 


1.  A  case  where  a  different  limitation  is  specially  prescribed  by  law  or  a 
shorter  limitation  is  prescribed  by  the  written  contract  of  the  parties. 

2.  A  case  where  the  time  to  commence  an  action  has  expired  when  this  article 
takes  effect. 

The  word  "action"  contained  in  this  article  is  to  be  construed,  when  it  is 
necessary  so  to  do  as  including  a  special  proceeding  or  any  proceeding  therein 
or  in  an  action. 

74.  Matter  of  Hunger,  10  App.  Div.  19  Hun,  346. 

347,  41  Supp.  882.  77.  In  re  Reddish,   18  St.   Rep.  41, 

76.  Matter  of  Village  of  Rhinebeck,  2  N.  Y.  Supp.  259. 

19  Hun,  346.  78.  Matter  of  Munson,  95  App.  DiT. 

76.  Matter  of  Village  of  Rhinebeck,  23,  88  N.  Y.  Supp.  509. 
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2.  Application  of  provisions  of  Civil  Practice  Act. 

Section  10  of  the  Civil  Practice  Act  has  the  effect  of  making 
Article  2  of  the  Act  applicable  to  the  limitation  of  time  for 
the  commencement  of  a  special  proceeding.™  If,  however,  the 
statute  creating  or  prescribing  the  proceeding  contains  in 
itself  a  statement  of  the  time  within  which  it  shall  be  brought, 
Article  2  is  not  applicable.^"  The  rules  prescribed  by  Article 
2  of  the  Civil  Practice  Act  apply  to  mandamus.  Under  section 
10  thereof,  the  proceedings  must  be  instituted  within  the  same 
period  of  time  as  that  within  which  the  petitioner  might 
enforce  his  claim  by  an  action,  that  is,  within  six  years.^^  A 
proceeding  to  compel  a  guardian  to  account  is  a  special  pro- 
ceeding, and  the  rule  of  limitations  of  section  10  is  applicable 
the  same  as  if  it  were  a  civil  action.^  A  special  proceeding 
before  a  surrogate  is  subject  to  section  10.*^  Proceedings 
supplementary  to  execution  may  be  commenced  only  within 
ten  years  from  the  return  of  the  execution  unsatisfied.^*  A 
lapse  of  ten  years  from  the  date  of  the  return  of  the  execution 
issued  upon  the  judgment  bars  the  judgment  creditor's  rights 
to  examine  a  third  person  as  to  personal  property  of  the  judg- 
ment debtor  alleged  to  be  in  his  hands.^ 

The  determination  by  a  board  of  assessors  of  a  claim  for 
damages  to  abutting  owners  by  the  construction  of  a  bridge 

79.  Drainage  commissionexs. — ^A  man-      119  N.  Y.  630. 

damus  to  compel  drainage  commission-  82.' Matter  of  Lewis,  36  Misc.  741,  74 

ers  to  levy  am  assessment  provided  by  N.  Y.  Supp.  469. 

the  Drainage  Act  is  a  special  proceed-  Iirfant.— The    fact    thaA    more    than 

ing  within  the  meaning  of  section  10.  six  years  have  elapsed  since  accrual  of 

People   ex    rel.    Nelson    v.    Marsh,    82  the   right  to  compel   executors  to   ac- 

App.   Div.   571,   81   N.   Y.   Supp.   579 ;  count  does  not  bar  an  infant  party  and 

afl'd,  178  N.  Y.  618.  heir-at-law   from   having    such   a   pro- 

80.  Tax  Law. — Statutes  of  Limita-  ceeding  taken  in  her  interest  because 
tions  prescribed  by  Code  of  Civil  Pro-  the  time  of  the  disability  arising  from 
cedure  are  not  applicable  to  the  reme-  her  infancy  is  not  a  part  of  the  six 
dies  provided  by  section  225  of  the  years  and  the  statute  has  never  begun 
Tax  Law  for  procuring  the  repayment  to  run  against  her.  Matter  of  Pond, 
of  a  void  tax.  The  Tax  Law  contains  40  Misc.  66,  81  N.  Y.  Supp.  249. 
within  itself  all  the  limitations  affect-  83.  Matter  of  Van  Dyke,  44  Hun, 
ing  the  duty  and  liability  of  the  State  394. 

Comptroller  to  make  restitution  of  a  84.  Conyngham  v.  Duffy,   125  N.  Y. 

transfer  tax  illegaly  imposed.    Matter  200;  Cleveland  v.  Johnson,  5  Misc.  484, 

of  Hoople,  93  App.  Div.  486,  87  N.  Y.  26  N.  Y.  Supp.  734. 

Supp.  842;  reversed,  179  N.  Y.  308.  85.  Peck  v.  Disken,  41  Misc.  473,  84 

81.  People     ex      rel.      Sheridan      v.  N.  Y.  Supp.  1094. 
French,  31  Hun,  617;  appeal  dismissed. 
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in  accordance  with  a  provision  of  the  law  under  which  the 
bridge  was  constructed  is  neither  an  action  nor  special  pro- 
ceeding and  hence  the  six-year  Statute  of  Limitations  does 
not  bar  an  application  to  compel  an  award  of  damages.^ 

The  word  "action,"  as  used  in  section  23,  should,  as  pre- 
scribed in  section  10,  be  construed  to  include  a  special  pro- 
ceeding. The  section  is,  in  fact,  general  and  applies  to  every 
limitation  whether  prescribed  by  Article  2  or  by  some  special 
provision.^^ 

£.  Commencement  of  proceeding. 

The  provisions  of  the  Civil  Practice  Act  and  the  Rules  of 
Civil  Practice  relative  to  the  mode  of  personal  service  of  a 
summons  apply  to  the  service  of  any  process  or  other  paper 
whereby  a  special  proceeding  is  begun,  unless  special  provi- 
sion for  the  service  thereof  is  made  by  law  or  rule.** 

AETICIE  II. 
COSTS. 

A.  Civil  Practice  Act,  §  1498.    Costs  in  a  special  proceeding  in  a  court 

of  record. 

Costs  in  a  special  proceeding  instituted  in  a  court  of  record  or  upon  an  appeal 
in  a  special  proceeding  taken  to  a  court  of  record,  where  the  costs  thereof  are  not 
specially  regulated  in  this  act,  may  be  awarded  to  any  party,  in  the  discretion  of 
the  court,  at  the  rates  allowed  for  similar  services  in  an  action  brought  in  the 
same  court  or  an  appeal  from  a  judgment  taken  to  the  same  court,  and  in  like 
maimer. 

B.  Civil  Practice  Act,  §  1517.    When  defendant  entitled  to  increased 

costs. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a  final  judgment 
is  rendered  in  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only  or  to  recover  a  chattel,  or  a  final  order  is  made  in  a  special  pro- 
ceeding instituted  by  a  state  writ,  is  entitled  to  recover  the  costs  prescribed  iv. 
this  article,  and,  in  addition  thereto,  one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  oflfieer  appointed  or  elected  under  the 
authority  of  the  state,  or  a  person  specially  appointed  according  to  law  to  per- 
form the  duties  of  such  an  officer,  and  the  action  or  special  proceeding  was 
brought  by  reason  of  an  act  done  by  him  by  virtue  of  his  ofSee  or  an  alleged 
omission  by  him  to  do  an  act  which  it  was  his  ofiicial  duty  to  perform. 

86.  People  ex  rel.  Watt  v.  Zuoea,  ker,  106  App.  Div.  89,  94  N.  Y.  Supp. 
160   App.  Div.   578,   145   N.   Y.   Supp.      317;  affirmed,  182  N.  Y.  558. 

754.  88.  Rules  of  Civil  Practice,  Rule  21. 

87.  People  ex  rel.  McCabe  v.  Snede- 
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2.  Where  the  action  was  brought  against  the  defendant  by  reason  of  an  act 
done  by  the  command  of  such  an  ofScer  or  person,  or  in  his  aid  or  a,SBiBtanee, 
touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for  taking  a  distress, 
making  a  sale  or  doing  any  other  act  by  or  under  color  of  authority  of  a  statute  of 
the  state. 

But  this  section  does  noli  apply  where  an  officer  or  other  person  specified 
herein  unites  in  his  answer  with  a  person  not  entitled  to  such  additional  costs. 

C.  Civil  Practice  Act,  §  1519.    Increased  disbursements  not  allowed. 

The  increase  in  the  amount  of  costs  allowed  to  a  defendant  does  not  extend  to 
the  disbursements;  and  an  officer,  witness  or  juror  is  not  entitled  to  any  other 
fee  in  the  action,  except  the  single  fee  allowed  by  law  for  his  services. 

D.  Civil  Practice  Act,  §  1531.    Security  for  costs  in  special  proceedings. 

The  provisions  of  this  act  relating  to  security  for  costs  apply  to  a  special  pro- 
ceeding instituted  in  a  court  of  record,  in  like  manner  as  to  an  action. 

£.  When  general  provision  applicable. 

Section  1492  of  the  Civil  Practice  Act,  relative  to  costs  in 
special  proceedings,  is  applicable  to  proceedings  where  the 
costs  thereof  are  not  specially  regulated.*'  Section  1492  is  not 
applicable  to  mandamus,'"  prohibition,'^  certiorari,'^  summary 
proceedings,'*  foreclosure  by  advertisement,'*  or  supplemen- 
tary proceedings.'^ 

The  general  provision  in  the  Civil  Practice  Act  applies  to 
proceedings  for  the  voluntary  dissolution  of  a  corporation;'^ 
habeas  corpus,^''  for  the  seizure  of  liquors  ;'*  by  a  railroad  for 
authority  under  section  21  of  the  Eailroad  Law  to  construct  a 
road  upon  a  street  in  an  incorporated  village ;"  by  one  railroad 

89.  Matter  of  Wilson,  103  N.  Y.  374.  in  Foreclosure  by  Advertisement. 

90.  See  Vol.  2,  page  2004,  as  to  costs  95.  See  the  chapter  on  SUPPLE- 
in  mandamus.  MENTARY  PROCEEDINGS. 

91.  See  the  chapter  on  PROHIBI-  96.  Matter  of  French,  181  App.  Div. 
TION.  71fl,  168  N.  Y.  Supp.  988. 

92.  People  ex  rel.  Hall  v.  Town  97.  Matter  of  Bamett,  11  Hun,  468. 
Auditors,  42  App.  Div.  250,  59  N.  Y.  98.  Farley  v.  Sixteen  Bottles  Cham- 
Supp.  10.  pagne,   153  App.  Div.   502,   138  N.   Y. 

See  Vol.  1,  page  241,  as  to  Costs  on  Supp.  276. 

Certiorari.  99.  Matter   of  Application  of  Lima 

93.  Harrison  v.  Swart,  34  Hun,  259;  &  Honeoye  Falls  R.  R.  Co.,  68  Hun, 
Lauria  v.  Capoblanco,  39  Misc.  441,  252,  52  St.  Rep.  186,  22  N.  Y.  Supp. 
80  N.  Y.  Supp.  203.  967;    followed   and   approved   in  Hor- 

And  see  the  chapter  on  Summary  nellsville  R.  R.  Co.  v.  N.  Y.,  L.  E.,  etc., 
Proceedings.  R.  R-  Co.,  83  Hun,  407,  31  N.  Y.  Supp. 

94.  See  Vol.  1,  page  1603,  as  to  Costs      742. 
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to  secure  a  crossing  over  the  track  of  another  railroad;^  for 
the  investigation  of  the  financial  affairs  of  a  municipality;* 
for  leave  to  mortgage  trust  lands  f  to  lay  out  a  highway  ;*  to 
acquire  an  easement  in  lands  for  the  construction  of  a  sewer 
in  a  city;^  to  obtain  surplus  moneys  arising  from  statutory 
foreclosure  of  mortgage;*  an  application  to  enforce  the  lia- 
bility imposed  by  the  statute,  declaring  the  assignee  of  a  cause 
of  action,  or  one  beneficially  interested  in  the  recovery,  liable 
for  the  costs  of  an  action  brought  by  him  in  the  name  of  an- 
other/ 

Section  16  of  the  Condemnation  Law  contains  certain  pro- 
visions as  to  costs,  and  when  that  section  is  applicable,  it  con- 
trols the  allowance;*  but  when  it  is  not  applicable,  the  costs 
are  governed  by  section  1492  of  the  Practice  Act.*    Where  a 


1.  Matter  of  Cortland,  etc.,  Horse 
Hailroad  Co.,  98  N.  Y.  336. 

2.  Matter  of  Taxpayers  of  Platts- 
bnrg,  157  N.  T.  78;  Matter  of  the 
Town  of  Hempstead,  36  App.  Div.  321, 
55  N.  Y.  Supp.  345;  aff'd,  160  N.  Y. 
686. 

S.  Proceedings  for  leave  to  mortgage 
tnut  landp  a-re  special  proceedings 
within  the  statute  as  to  costs,  and 
where  objection  has  been  made  and  it 
has  been  referred  to  a  referee  to  tsike 
proof  and  report  thereon  and  a  hearing 
has  been  had  before  him,  and  upon 
his  rieport  a  final  order  is  made,  it  is  a 
trial,  knd  costs  before  and  after  notice 
of  trial  and  a  trial  fee  are  allowable. 
Such  an  order  is  a  final  order,  and 
upon  appeal  from  it  costs  are  the 
same  as  upon  an  appeal  from  a  judg- 
ment or  determination.  But  printing 
the  evidence  taken  before  the  referee 
is  not  making  a  case  within  the  statute 
and  an  allowance  of  $10  therefor  ia 
tmauthorized.  Matter  of  Clarke,  27 
Abb.  N.  C.  144,  15  N.  Y.  Supp.  867. 

4.  Highway  Law. — ^A  proceeding  un- 
der the  Highway  Law  to  lay  out  a 
highway  is  a  special  proceeding  in 
which  the  petitioner,  if  successful,  is 
entitled,  in  the  discretion  of  the  court, 
to  recover  costs  and  disbursements  at 
the  rate  allowed  in  an  action.    Section 


240  of  the  Highway  Law  only  relates 
to  costs  of  motions  made  In  such  pro- 
ceeding as  distinguished  from  the  costs 
of  the  proceeding  itself,  and  does  not 
prevent  the  court  from  awarding  costs 
under  section  1492.  Matter  of  Appli- 
cation of  Peterson,  94  App.  Div.  143, 
87  N.  Y.  Supp.  1014. 

6.  Matter  of  Wells  Avenue  Sewer, 
46  Hun,  534. 

6.  Matter  of  Gibbs,  58  How.  Pr.  502- 

7.  Marvin  v.  Maxvin,  78  N.  Y.  541. 

8.  County  v.  Fridenberg,  161  N.  Y. 
Supp.  401. 

Affirmed  with  costs.— Where  the  dis- 
misisal  at  Special  Term  of  the  petition 
of  the  city  of  New  York  for  the  ap- 
pointment of  commissioners  in  a  con- 
demnation proceeding  to  acquire  title 
for  the  opening  of  certain  streets  was 
affirmed  by  the  Appellate  Division  and 
the  Court  of  Appeals,  the  latter  de- 
cision affirming  an  order  of  the  Appel- 
late Division  "  with  costs,"  but  one  bill 
of  costs  oan  be  allowed.  Matter  of 
City  of  New  York,  96  Misc.  42,  160 
N.  Y.  Supp.  9. 

9.  Matter  of  Bradley,  145  App.  Div. 
49,  129  N.  Y.  Supp.  450;  Matter  of 
state  of  New  York,  152  App.  Div.  633, 
137  N.  Y.  Supp.  485;  aflf'd,  207  N.  Y. 
582;  Paley  v.  Smith,  74  Misc.  560,  132 
N.    Y.    Supp.    152;    Matter    of    School 


SPECIAL  PROCEEDINGS  IN   QENEBAIi. 


3109 


special  statute  providing  for  oondemnation  proceedings  is 
silent  as  to  costs  they  may  be  awarded  under  section  1492." 
The  provision  of  the  Practice  Act,  relating  to  costs  in  con- 
demnation proceedings  has  no  application  to  the  rapid  transit 
act,  but  costs  in  proceedings  thereunder  may  be  awarded  as 
provided  in  section  1492."  The  statute  providing  for  the  ac- 
quisition of  lands  for  the  CatsMU  aqueduct  (Laws  of  1905, 
chapter  724,  as  amended  by  Laws  of  1906,  chapter  314)  au- 
thorizes an  allowance  to  parties  of  sums  ' '  as  expenses  and  dis- 
bursements, including  reasonable  compensation  for  wit- 
nesses," which  is  substantially  a  provision  for  costs;  and  sec- 
tion 1492  is  therefore  not  applicable  to  a  proceeding  for  such 
purposes.^ 

F.  Discretion  of  court. 

If  the  costs  are  controlled  by  section  1492  of  the  Civil  Prac- 
tice Act,  they  are  within  the  discretion  of  the  court.'^    The 


street,  162  App.  Div.  158,  147  N.  Y. 
Supp.  195;  Matter  of  Application  of 
Long,  39  St.  Rep.  892,  15  N.  Y.  Supp. 
657. 

See  Vol.  1,  page  482,  as  to  Costs  of 
Condemnation  Proceedings. 

Change  of  grade. — ^Under  section  159 
of  the  Village  Law,  relative  to  recov- 
ery of  damages  resulting  from  chang- 
ing the  grade  of  village  streets,  the 
petitioning  property  owner  is  not  en- 
titled, as  a  matter  of  right,  to  costs, 
except  to  proceedings  after  the  ap- 
pointment of  commissioners.  The 
costs  incurred  previous  to  that  time 
are  in  the  discretion  of  the  court  un- 
der section  1492.  The  provisions  of 
the  Condemnation  Law  do  not  affect 
in  any  manner  the  costs  incurred  by 
petitioner  prior  to  the  appointment  of 
commissioners.  Matter  of  Bley  v.  Vil- 
lage of  Hamburg,  84  App.  Div.  23,  82 
N.  Y.  Supp.  35. 

10.  Matter  of  City  of  Brooklyn,  148 
N.  Y.  107;  MatttT  of  Saw  Mill  River 
Road,  152  App.  Div.  788,  137  N.  Y. 
Supp.  825. 

Proceeding  by  city. — There  is  no 
statute  which  provides  for  costs  or  al- 
lowances  in   a   condemnation  proceed*- 


ing  instituted  by  the  city  to  acquire 
lands  for  a  public  purpose,  and  there- 
fore none  can  be  allowed.  (Matter  of 
City  of  New  York  (Avenue  A),  68 
Misc.  488,  122  N.  Y.  Supp.  321. 

11.  Matter  of  Law,  208  N.  Y.  25. 
See  also  Matter  of  Low,  103  App.  Div. 
530,  93  N.  Y.  Supp.  282. 

Compare,  Matter  of  Rapid  Transit 
Commissioners,  197  N.  Y.  81;  modify- 
ing 128  App.  Div.  103,  112  N.  Y.  Supp. 
619. 

12.  Matter  of  Catskill  AquedHct, 
Section  No.  2,  62  Misc.  324,  116  N.  Y. 
Supp.  640;  Matter  of  Simmons,  130 
App.  Div.  350,  114  N.  Y.  Supp.  671; 
aff'd,  195  N.  Y.  573. 

13.  People  ex  rel.  Smith  v.  Asten, 
101  N.  Y.  651;  Matter  of  Grade  Croee- 
ing  Commissioners,  17  App.  Div.  54, 
44  N.  Y.  Supp.  844;  aff'd,  154  N.  Y. 
550.  See  also  Matter  of  Grade  Cross- 
ing Commissioners,  20  App.  Div.  271, 
46  N.  Y.  Supp.  1070;  Matter  of  Brad- 
ley, 145  App.  Div.  49,  129  N.  Y.  Supp. 
450;  People  v.  Fire  Commissioners,  5 
Abb.  N.  C.  144;  Matter  of  Protestant 
Episcopal  School,  86  N.  Y.  396,  24  Hun, 
367. 
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allowance  of  costs  in  special  proceedings  rests  in  the  dis- 
cretion of  the  court,  except  when  the  right  to  them  is  expressly- 
given  by  statute."  The  discretion  contemplated  by  the  law  is 
not  a  mere  unreflecting  caprice,  exercised  in  violation  of  right, 
but  a  judicial  discretion  to  be  used  according  to  the  rules  of  a 
court  of  equity.^  The  discretion  should  not  be  exercised 
against  a  party  who  has  prevailed  upon  the  issue."  Costs  are 
properly  allowed  on  an  application  to  compel  an  attorney  to 
pay  over  moneys  in  his  hands."  Costs  may  be  allowed  on 
habeas  corpus  under  section  1492,  although  they  will  not  be 
granted  if  reasonable  cause  for  the  writ  exists,  but  when  on 
habeas  corpus  for  an  infant  a  reference  is  ordered,  witnesses 
are  examined,  and  a  decision  rendered  upon  a  hearing,  costs 
will  be  allowed  in  the  discretion  of  the  court.^*  In  proceedings 
to  punish  for  contempt,  where  the  party  acted  in  good  faith 
and  in  accordance  with  what  he  believed  to  be  his  duty,  only 
motion  fees  and  disbursements  wUl  be  allowed  as  costs.^' 

G-.  Amount  allowed. 

When  the  costs  in  a  special  proceeding  are  not  specially 
regulated  by  statute,  they  are  governed  by  section  1492  and 
are  allowed  at  the  rate  allowed  for  similar  proceedings  in  a 
civil  action.^*  For  additional  opposing  parties  served  with  the 
initial  order  to  show  cause,  costs  may  be  awarded  as  for  addi- 
tional defendants.  Where  there  is  a  trial  of  an  issue  of  facts, 
costs  before  and  after  notice  of  trial  may  be  awarded  as  in 
an  action.^  Necessary  disbursements  may  be  added  to  the 
taxable  costs.^^  But  there  is  no  authority  for  an  extra  allow- 
ance,^ except  that  in  certain  districts  of  the  State  such  an 
allowance  may  be  made  in  special  proceedings  by  way  of  cer- 
tiorari to  review  assessments,^*  and  except  possibly  that  an 

14.  Matter  of  Potter,  8  St.  Rep.  261,  Supp.  662;  McLane  v.  Jephson,  26  Abb. 

15.  Matter  of  Durham,  49  Super.  N.  C.  40,  13  N.  Y.  Supp.  834;  People  v. 
Ct.  487.  Pratt,  22  Civ.  Pro.  294. 

16.  Ward  v.  Ward,  67  App.  Div.  121,  31.  Matter  of  Young,  66  Misc.  216, 
73  N.  Y.  Supp.  450.  122  N.  Y.  Supp.  1116. 

17.  Matter  of  Silvernail,  45  Hun,  22.  Mattel*  of  Department  of  Public 
575.  Parka,  27  Hun,  305. 

18.  Matter  of  Barnett,  U  Hun,  468.  23.  Matter  of  Holden,  128  N.  Y.  589; 

19.  People  V.  Cooper,  20  Hun,  486.  Matter  of  Manskowski,  49  Misc.  606, 

20.  Matter  of  Jetter,  78  N.  Y.  601;  99  N.  Y.  Supp.  1058;  Matter  of  Simp- 
Matter     of     Department     of     Public  son,  26  Hun,  459. 

WorkB,    78    App.   Div.    631,    79    N.    Y.  24.  Matter     of     Tarry  town,     White 
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extra  allowance  may  be  imposed  as  a  condition  for  granting  a 
favor.^  A  defendant,  however,  may  be  entitled  to  increased 
costs  under  section  1517.^ 


ABTICLE  m. 
APPEALS. 

A.  To  the  Appellate  Bivision. 

1.  Cml  Practice  Act,  §  631.    Appeal  from  order  in  special  proceedings. 

An  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court, 

1.  From  an  order,  affecting  a  substantial  right,  made  in  a  special  proceeding 
at  a  special  term  or  a  trial  term  of  the  supreme  court,  or  made  by  a  justice  thereof 
in  a  special  proceeding  instituted  before  him,  pursuant  to  a  special  statutory  pro- 
yision,  or  instituted  before  another  judge,  and  transferred  to,  or  continued  before 
him. 

2.  From  an  order,  affecting  a  substantial  right,  made  by  a  court  of  record 
possessing  original  jurisdiction,  or  a  judge  thereof,  in  a  special  proceeding  insti- 
tuted in  that  court,  or  before  a  judge  thereof,  pursuant  to  a  special  statutory 
provision,  or  instituted  before  another  judge,  and  transferred  to,  or  continued 
before,  the  judge  who  made  the  final  order.  But  this  subdivision  does  not  apply 
to  a  case  where  an  appeal  from  an  order  to  a  court,  other  than  the  appellate 
division  of  the  supreme  court  is  expressly  given  by  statute. 

3.  From  an  order  granting  or  denying  an  application  for  an  alternative  man- 
damus order  or  an  alternative  prohibition  order. 

This  section  does  not  confer  the  right  to  appeal  from  an  order,  in  a  case  where 
it  is  specially  prescribed  by  law  that  the  order  cannot  be  reviewed. 

2.  Civil  Practice  Act,  §  632.    Limitation  of  time  to  appeal  from  final 

order  in  special  proceedings. 

An  appeal  to  the  appellate  division  from  a  final  order  in  a  special  proceeding 
must  be  taken  within  thirty  days  after  service  of  a  copy  of  the  final  order  from 
which  it  is  taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appellant ; 
or,  if  he  appeared  upon  the  hearing  by  an  attorney  at  law  or  an  attorney  in  fact, 
upon  the  person  who  so  appeared  for  him;  except  that  the  party  entering  the 
order,  or  serving  the  notice  of  the  entry  thereof,  shall  not  be  entitled  to  further 
notice  to  limit  hia  time  to  appeal. 

3.  Civil  Practice  Act,  §  633.    Enforcement  of  affirmed  or  modified  final 

order  after  appeal  in  special  proceedings. 

Where  a  final  order  in  a  special  proceeding  from  which  an  appeal  has  been  taken 
from  one  court  to  another  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct  the  proceedings 

Plains  &  M.  E.  Co.,  133  App.  Div.  297,      Thome,  1  How.  Pr.  190. 
117  N.  Y.  Supp.  695.  2G.  Wood   v.    Excise   Commissioners, 

25.  N.  y.,  W.  S.  &  B.  R.  R.  Co.  v.      9  Misc.  507,  30  N.  Y.  Supp.  344. 
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to  be  remitted  for  that  purpose  to  the  court  below  or  to  the  judge  who  made  the 
order  appealed  from. 

4.  Civil  Practice  Act,  §  634.    Practice  on  appeal  to  appellate  division 

from  order  in  special  proceedings. 

The  provisions  relating  to  perfecting  an  appeal  to  the  appellate  division  from 
an  order  in  an  action  in  the  supreme  court;  to  staying  the  execution  of  the 
order  appealed  irom;  to  hearing  the  appeal;  and  to  the  entry  and  enforcement  of 
the  order  made  upon  the  appeal,  apply,  where  an  appeal  is  taken  to  the  appellate 
division  from  an  order  in  a  special  proceeding,  except  as  otherwise  specially  pre- 
scribed by  law.  The  proceedings  upon  such  an  appeal  are  governed  by  the  pro- 
visions of  law  relating  to  an  appeal  in  an  action,  except  as  otherwise  specially 
prescribed  by  law. 

5.  Civil  Practice  Act,  §  680.     Beview  of  interlocutory  judgment  or 

intermediate  order. 

An  appeal  taken  from  a  final  judgment  or  from  a  final  order  in  a  special  pro- 
ceeding brings  up  for  review  an  interlocutory  judgment  or  an  intermediate  order, 
as  the  case  may  be,  which  is  specified  in  the  notice  of  appeal  and  necessarily 
affects  the  final  judgment  or  order;  and  which  has  not  already  been  reviewed, 
upon  a  separate  appeal  therefrom,  by  the  court  or  the  division  or  term  of  the 
court  to  which  the  appeal  from  the  final  judgment  or  order  is  taken.  An  appeal 
from  a  final  judgment  also  brings  up  for  review  an  order,  if  any,  denying  a 
motion  for  a  new  trial,  although  not  specified  in  the  notice  of  appeal,  which  has 
not  already  been  reviewed,  upon  a  separate  appeal  therefrom,  by  the  court  or  the 
division  or  term  of  the  court  to  which  the  appeal  from  the  final  judgment  is  taken. 
The  right  to  review  an  interlocutory  judgment  or  an  intermediate  or  other  order, 
as  prescribed  in  this  section,  is  not  affected  by  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  have  been  taken. 

6.  Other  provisions  for  appeals  in  particular  cases. 

Provisions  relating  to  appeals  in  certain  special  proceed- 
ings will  be  found  in  various  articles  of  the  Practice  Act  and 
in  the  special  statutes  relating  to  the  proceedings.  Thus,  sec- 
tion 774  of  the  CivU  Practice  Act  contains  provisions  for  the 
review  of  orders  made  in  supplementary  proceedings,  and  so 
far  as  such  section  conflicts  with  the  general  provisions  of 
section  631  as  to  appeal  from  orders  in  special  proceedings, 
section  631  is  not  applicable.^  And  sections  1441-1444  of  the 
Civil  Practice  Act  contain  provisions  for  appeals  in  summary 
proceedings.^*  Sections  19  and  20  provide  for  appeals  in  con- 
demnation proceedings.^ 

27.  Matter  of  Onetto,  171  App.  Div,  And  see  chapter  on  SUMMARY 
211,  157  N.  Y.  Supp.  170.                            PROCEEDINGS. 

And  see   chapter  on   Supplementary  29.  See  Vol.   1,  page  498  as  to  ap- 

Proceedings.  peals   in  Condenmation  Proceedings. 

28.  Soop  V.  Burhans,  183  N.  Y.  227. 
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7.  When  appeal  may  be  taken  to  appellate  division. 

An  appeal  can  be  taken  to  the  Appellate  Division,  only  when 
such  appeal  is  authorized  by  statute.  When  the  appeal  is  not 
so  authorized,  the  consent  of  the  parties  "will  not  confer  au- 
thority upon  the  Appellate  Division  to  determine  it.^"  An 
order  in  a  special  proceeding  instituted  before  a  justice  of 
the  peace  is  not  appealable  from  the  County  Court  to  the 
Appellate  Division  under  section  631.^^  An  appeal  -will  not 
lie  to  the  Appellate  Division  from  an  order  of  filiation  made 
by  the  Court  of  Sessions  of  the  City  of  New  York.^^ 

But,  as  a  general  rule,  a  final  order  in  a  special  proceeding 
can  be  appealed  to  the  Appellate  Division  almost  as  a  matter 
of  course.  Hence,  an  appeal  can  be  taken  from  the  final  order 
in  certiorari,^^  mandamus,^*  contempt  proceedings,^  prohibi- 
tion,*^ habeas  corpus,^  drainage  of  agricultural  lands,^  dis- 
ciplinary proceedings  against  an  attorney ,*'  proceedings  under 
the  Election  Law,^  or  proceedings  to  lay  out  a  highway." 


30.  Matter  of  Rafferty,  14  App.  Div. 
55,  43  N.  Y.  Supp.  760. 

31.  Matter  of  RaflFerty,  14  App.  Div. 
55,  43  N.  Y.  Supp.  760. 

32.  Simis  v.  AlT^ang,  48  App.  Diy. 
529,  62  N.  Y.  Supp.  1067. 

Since  the  Code  of  Criminal  Pro- 
cedure, bastardy  proceedingB  must  be 
reviewed  by  certiorari  as  thereby  pro- 
vided.    People  V.  Carney,  29  Hun,  47. 

33.  People  ex  rel.  Thomas  v.  Sack- 
ett,  15  App.  Div.  290,  44  N.  Y.  Supp. 
593;  Matter  of  Light,  30  App.  Div.  50, 
51  N.  Y.  Supp.  743. 

See  Vol.  1,  page  243  as  to  appeals  in 
certiorari  proceedings. 

34.  See  Vol.  2,  page  2007,  as  to  ap- 
peals in  mandamus  proceedings. 

Questions  raised. — ^Upon  an  appeal 
from  an  order  directing  a  peremptory 
order  of  mandamus  granted  after  trial 
of  the  issues  in  a  proceeding  for  an 
alternative  order  the  only  questions 
before  the  Appellate  Division  are  such 
as  are  raised  by  exceptions  taken  at 
the  trial.  People  ex  rel.  Ging  v.  Ly- 
man, 46  App.  Div.  312,  61  N.  Y.  Supp. 
655. 

35.  People  v.  Rice,   144  N.  Y.   249; 


Rupert  V.  Lee,  101  App.  Div.  492,  92 
N.  Y.  Supp.  75;  Boon  v.  McGucken,  67 
Hun,  251,  22  N.  Y.  Supp.  424,  23  Civ. 
Pro.  115;  Gibbs  v.  Prindle,  9  App.  Div. 
29,  41  N.  Y.  Supp.  132. 

See  Vol.  1,  page  629,  as  to  appeals 
in  Contempt  Proceedings. 

36.  People  ex  rel.  Deal  v.  Williams, 
51  App.  Div.  102,  64  N.  Y.  Supp.  457. 

37.  See  Vol.  2,  page  1675,  as  to  ap- 
peals in  Habeas  Corpus. 

An  order  made  by  a  special  county 
judge  upon  return  of  a  writ  of  habeas 
corpus  discharging  the  relator  from 
imprisonment  under  execution  issued 
upon  a  justice's  judgment  can  only  be 
reviewed  by  appeal  and  nojt  by  cer- 
tiorari. People  ex  rel.  Cattle  v. 
Tucker,  16  Civ.  Pro.  126,  3  N.  Y.  Supp. 
792. 

88.  Matter  of  Tuthill,  36  App.  Div. 
492,  55  N.  Y.  Supp.  657;  aflf'd,  16S  N. 
Y.  133. 

See  also.  Matter  of  Swan,  33  Hun, 
200,  97  N.  Y.  492. 

39.  Matter  of  Spencer,  137  App. 
Div.  330,  122  N.  Y.  Supp.  190. 

40.  Matter  of  Emmett,  150  N.  Y. 
538;    Matter  of  Hennesey,   164  N.  Y. 
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B.  To  the  Court  of  Appeals. 

1.  Civil  Practice  Act,  §  588.    Jurisdiction  of  the  court  of  appeals  in 

civil  actions  and  proceedings. 

From  and  after  the  thirty-first  day  of  May,  nineteen  hundred  and  seventeen,  the 
jurisdiction  of  the  court  of  appeals  in  civil  actions  and  proceedings  shall  be  eon- 
fined  to  the  review,  upon  appeal,  of  an  actual  determination  made  by  an  appellate 
division  of  the  supreme  court  in  either  of  the  following  cases,  and  no  others : 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a  judgment  or  order 
entered  upon  the  decision  of  an  appellate  division  of  the  supreme  court  which 
finally  determines  an  action  or  special  proceeding  where  is  directly  involved  the 
construction  of  the  constitution  of  the  state  or  of  the  United  States,  or  where  one 
or  more  of  the  justices  of  the  appellate  division  dissents  from  the  decision  of  the 
court,  or,  having  sat  in  the  case,  refrains  from  participating  in  the  decision  of 
the  court,  or  where  the  judgment  or  order  ia  one  of  reversal  or  modification. 

2.  An  appeal  also  may  be  taken  as  of  right  to  said  court  from  an  order  of 
the  appellate  division  granting  a  new  trial  on  exceptions  where  the  appellants 
stipulate  that,  upon  affirmance,  judgment  absolute  shall  be  rendered  against  them. 

3.  An  appeal  also  may  be  taken  from  a  determination  of  the  appellate  division 
of  the  supreme  court  in  any  department,  other  than  from  a  judgment,  or  order 
which  finally  determines  an  action  or  special  proceeding,  where  the  appellate 
division  allows  the  same  and  certifies  tnat  one  or  more  questions  of  law  have 
arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the  court  of  appeals,  in 
which  case  the  appeal  brings  up  for  review  the  question  or  questions  so  certified, 
and  no  other;  and  the  court  of  appeals  shall  certify  to  the  appellate  division  its 
determination  upon  such  questions. 

4.  An  appeal  also  may  be  taken  from  a  judg^en(t  or  order  entered  upon  the 
decision  of  an  appellate  division  of  the  supreme  court  which  finally  determines  an 
action  or  special  proceeding,  but  which  is  not  appealable  as  of  right  under  sub- 
division one  of  this  section,  where  the  appellate  division  shall  certify  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the  court  of 
appeals,  or  where,  in  case  of  the  refusal  so  to  certify,  an  appeal  is  allowed  by  the 
court  of  appeals.  Such  an  appeal  shall  be  allowed  when  required  in  the  interest 
of  substantial  justice. 

The  provisions  of  this  section  shall  not  apply  to  an  appeal  taken  to  the  court 
of  appeals  prior  to  the  first  day  of  June,  nineteen  hundred  and  seventeen,  but 
an  appeal  so  taken  shall  be  heard  and  determined  under  the  then  existing  pro- 
visions of  law. 

2.  Civil  Practice  Act,  §  589.    Limitations  on  appeal  to  conrt  of  appeals. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the  following  limi- 
tations, exceptions  and  conditions: 

393;  Matter  of  Application  of  Oudde-  Hun,  302,  21   N.  Y.  Supp.  62;   In  re 

back,  3  App.  Div.  103,  39  N.  Y.  Supp.  Mitchell,  81  Hun,  401,  63  St.  Rep.  121, 

388;    People  ex  rel.   Spire  v.   General  30  N.  Y.  Supp.  962. 

Committee,  25  App.  Div.  339,  49  N.  Y.  And  see,  Vol.  2,  page  1363,  as  to  ap- 

Supp.  723;   People  v.  Bd.  of  Canvass-  peals  in  Election  Cases. 

ers,  50  Hun,  601,  2  N.  Y.  561;  In  re  41.  Matter  of  Barrett,  7  App.  t)iv. 

Village  of  Harrisville  v.  Lawrence,  66  483,  40  N.  Y.  Supp.  494. 
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1.  >Jo  appeal  shall  be  taken  to  said  court  in  any  civil  action  or  proceeding 
■commenced  in  any  court  other  than  the  supreme  court,  court  of  claims,  county 
court,  or  a  surrogate's  court  unless  the  appellate  division  of  the  supreme  court 
allows  the  appeal  by  an  order  made  at  the  term  which  rendered  the  determina- 
tion, or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall  certify 
that  in  its  opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by 
the  court  of  appeals. 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of  questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  supreme  court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  finding  of  fact  or  a  verdict 
not  directed  by  the  court  shaU  be  reviewed  by  the  court  of  appeals,  but  where 
the  justices  of  the  appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting  or  tending  to  sup- 
port a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  a  question  of  review 
is  presented. 

3.  Right  of  appeal  limited  to  final  orders. 

Subject  to  the  limitations  of  section  9  of  Article  VI  of  the 
State  Constitution,  and  to  the  provisions  of  sections  588  and 
589  of  the  Civil  Practice  Act,  an  appeal  from  a  final  order  in 
a  special  proceeding  may  be  taken  to  the  Court  of  Appeals. 
But  the  right  of  appeal  is  limited  to  final  orders.*^  A  final 
order  which  is  appealable  as  such  must  be  an  adjudication 
upon  a  motion  or  other  application  completely  disposing  of 
the  subject-matter  and  of  the  rights  of  the  parties.^^ 

Under  the  provisions  of  the  Practice  Act  an  appeal  may,  in 
a  proper  case,  be  taken  to  the  Court  of  Appeals  from  a  final 
order  in  mandamus,**  certiorari,*^  condemnation,*®  contempt,*'' 

42.  Van  Arsdale  v.  King,  155  N.  Y.  presenting  a  question  of  law  for  re- 
325.  view,  is  appealable  as  of  right  to  the 

43.  People  v.  American  L.  &  T.  Co.,  Court  of  Appeals  as  an  order  finally 
150  N.  Y.  117.  determining  a  special  proceeding.  Peo- 

Snbseqnent  leave  to  appeal. — Service  pie  ex  rel.  Feeney  v.  Bd.  of  Canvassers, 

of  a  notice  of  appeal  to  the  Court  of  156  N.  Y.  36. 

Appeals  from  an  order  other  than  a  Delivery  of  official  papers. — An  or- 

final  order  in  a  special  proceeding  is  a  der  of  the  Appellate  Division  reversing 

nullity,  and  the  appeal  is  not  validated  an  order  in  a  proceeding  under  section 

by  a  subsequent  order  of  the  Appellate  80  of  the  Public  Officers  Law,  to  com- 

Division     granting    leave    to     appeal.  pel  the  delivery  of  official  books  and 

Steamship      Richmond      Hill     Co.     v.  papers  and  denying  the  application  is 

Seager,  160  N.  Y.  312.  a  final  order  in  special  proceeding  and 

44.  Recount  of  ballots. — ^An  order  of  reviewable  in  the  Court  of  Appeals, 
the  Appellate  Division  finally  deter-  Matter  of  Brenner,  170  N.  Y.  185. 
mining  a  proceeding  by  mandamus,  45.  Order  by  consent. — ^Where  in  cer- 
nnder  the  Election  Law,  for  a  recount  tiorari  proceedings  to  review  the  re- 
of  ballots,  objected  to  as  marked  for  moval  of  a  policeman,  counsel  entered 
identification,  or  rejected  as  void,  and  an  order  by  consent  reinstating  the  re- 
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distribution  of  surplus  in  foreclosure/*  application  by  pur- 


lator  on  his  stipulation  not  to  claim 
back  salary,  the  order  is  not  final  and 
not  reviewable  in  the  Court  of  Appeals. 
People  ex  rel.  Hart  v.  York,  169  N.  Y. 
452. 

Franchise  tax. — Where  the  Appellate 
Division  reviewing  the  deitermination 
of  the  State  Comptroller  assessing  a 
franchise  tax  upon  a  corporation  dif- 
fers from  the  Comptroller,  not  only  as 
to  the  amount  of  property  held  within 
this  State  but  as  to  the  character  of 
a  part  of  it,  a  legal  question  is  pre- 
sented which  is  reviewable  in  the 
Court  of  Appeals.  People  ex  rel.  Com- 
mercial Cable  Co.  v.  Morgan,  178  N.  Y. 
433. 

The  Public  Service  Commission  is 
authorized  to  appeal  to  the  Court  of 
Appeals  from  an  order  annulling  its 
determination  denying  an  application 
for  permission  to  construct  and  oper- 
ate an  extension  to  a  railroad.  Peo- 
ple ex  rel.  South  Shore  Traction  Oo.  v. 
Willcox,  196  N.  Y.  212.  An  order  of 
the  Appellate  Division  aostaining  a 
writ  of  certiorari  to  review  the  action 
of  the  Public  Service  Commission  in 
denying  an  application  for  leave  to  is^ 
sue  stock  and  bonds  for  corporate  pur- 
poses, and  directing  that  the  determin- 
ation be  annulled  and  the  application 
be  referred  back  to  the  Commission  for 
action  within  the  limits  of  its  author- 
ity, is  not  a  final  order,  and  so  is  not 
appealable  to  the  Court  of  Appeals. 
People  ex  rel.  Long  Acre,  etc.,  v.  Pub- 
lic Service  Commission,  etc.,  199  N.  Y. 
254. 

46.  Matter  of  City  of  New  York,  182 
N.  Y.  281 ;  Matter  of  the  City  of  New 
York,  216  N.  Y.  491. 

Amendment  of  proceedings. — ^An  or- 
der in  a  condemnation  proceeding 
denying  a  motion  to  amend  "  the  pro- 
ceedings and  the  map  filed "  is  not  a 
final  order,  and  i  an  appeal  therefrom 
will  not  lie  to  the  Court  of  Appeals. 
Matter    of    Simmons     (Catskill    Aque- 


duct), 206  N.  Y.  577. 

An  order  of  the  Appellate  Division 
reversing  an  order  of  the  Special  Term 
vacating  a  final  order  or  judgment  in 
condemnation  proceedings  is  not  ap- 
pealable as  of  right  to  the  Court  of 
Appeals.  City  of  Johnstown  v.  Wade, 
157  N.  Y.  50. 

Dismissal  of  proceeding. — An.  order 
and  judgment  entered  on  the  decision 
of  the  Appellate  Division  reversing  an 
order  and  judgment  of  the  Special 
Term  and  condemning  water  rights 
and  dismissing  the  proceeding  are  ap- 
pealable to  the  Court  of  Appeals.  Vil- 
lage of  Champlain  v.  McCrea,  165  N. 
Y.  264. 

Modification  of  order. — An  order  in 
condemnation  proceedings  modifying 
and  correcting  a  prior  order  in  the  pro- 
ceedings is  a  final  order  and  appeal 
lies  to  the  Court  of  Appeals  therefrom. 
Matter  of  Board  of  Education,  169  N. 
Y.  456. 

Ordering  new  appraisal. — Upon  an 
appeal  from  an  order  of  Special  Term 
confirming  an  award  of  commissioners 
appointed  to  appraise  lands  taken  by 
a,  railroad  company,  the  Greneral  Term 
reversed  the  order  of  Special  Term  and 
ordered  a  new  appraisal  before  the 
same  commissioners.  Held,  that  the 
order  was  not  final.  Matter  of  South- 
ern Boulevard  Kailroad  Co.,  128  N.  Y. 
93. 

Change  of  grade. — An  order  of  the 
Appellate  Division  reversing  an  order 
of  the  Special  Term  appointing  com- 
missioners to  ascertain  and  determine 
the  amount  of  damage  received  by  rea- 
son of  change  of  grade  is  a  final  order 
and  appealable  to  the  Court  of  Ap- 
peals. Matter  of  Torge  v.  Village  of 
Salamanca,  176  N.  Y.  324.  Oompare, 
Matter  of  Grabb,  157  N.  Y.  69. 

47.  Criminal  contempt. — ^A'  proceed- 
ing to  punish  for  an  alleged  criminal 
contempt  originating  in  the  violation 
of  an  order  granted  in  a  civil  action  is 


SPECIAL.   PROCEEDINGS   IN   GBNEKAIi. 


3117 


chaser  to  be  relieved  from  purchase,*"  application  by  life  tenant 
for  payment  of  income  to  him,™  substitution  of  trustee,^^  dis- 
charge of  receiver,^^  investigation  of  expenditures  of  muni- 
cipality,^^ accounting  of  committee,^^''  or  general  assignee,^^ 
application  by  a  bankrupt  for  discharge  from  a  judgment,^^ 
volimtary  dissolution  of  corporation,^^  review  of  special 
assessment,^^'  modification  of  alimony ,^^s  a  proceeding  for  the 
purpose  of  taking  a  deposition  within  this  State  for  use  with- 
out this  State,^^**  a  proceeding  to  compel  the  production  of  a 


a  civil  special  proceeding  within  the 
meaning  of  the  Code,  and  an  order 
therein  finding  the  party  proceeded 
against,  guilty,  and  imposing  a  punish- 
ment is  reviewable  in  the  Court  of  Ap- 
peals. But  where  a  criminal  court 
makes  an  order  in  a  criminal  proceed- 
ing pending  before  it,  which  is  dls^ 
obeyed,  the  process  by  which  it  vindi- 
cates its  authority  is  not  a  special  pro- 
ceeding. People  ex  rel.  Negus  v. 
Dwyer,  90  N.  Y.  402. 

Remitting  proceeding. — ^An  order  re- 
versing with  costs  a  county  judge's 
order  denying  an  application  to  pun- 
ish a  party  for  contempt  and  remitting 
the  matter  involved  to  the  county 
judge  to  proceed,  is  not  appealable  to 
the  Court  of  Appeals.  Crosby  v.  Step- 
han,  97  N.  Y.  606. 

Instituted  by  order  to  show  cause. — 
A  proceeding  to  punish  a  party  for 
contempt,  instituted  by  an  order  to 
show  cause,  to  enforce  the  judgment  in 
an  action,  is  a  proceeding  in  the  ac- 
tion and  not  a  special  proceeding  and 
therefore  a  final  order  made  therein  is 
not  appealable  as  of  right  to  the  Court 
of  Appeals.  Ray  v.  N.  Y.  Bay  Exten- 
sion E.  R.  Co.,  155  N.  Y.  102;  Jewel- 
ers' Mer.  Agency  v.  Rothschild,  155  N. 
Y.  255. 

Witness. — ^An  order  providing  for 
the  punisihment  of  a  witness  for  con- 
tempt for  refusing  to  disclose  infor- 
mation not  privileged  is  a  final  order 
reviewable  by  the  Court  of  Appeals. 
Matter  of  King  v.  Ashley,  179  N.  Y. 
281.     Proceedings  to  punish  a  witness 


for  contempt  in  failing  to  give  testi- 
mony for  use  in  an  action  pending  in 
another  State  constitute  a  special  pro- 
ceeding, but  am  order  which  merely  di- 
rects the  witness  to  answer  specified 
questions  is  interlocutory  in  its  char- 
acter and  is  not  appealable  to  the 
Court  of  Appeals.  Strong  v.  Randall, 
177  N.  Y.  400. 

48.  Velleman  v.  Rohrig,  193  N.  Y. 
439. 

49.  Parish  v.  Parish,  175  N.  Y.  181. 

50.  Matter  of  Ungrich,  201  N.  Y. 
415. 

51.  Matter  of  Earnshaw,  196  N.  Y. 
330. 

52.  Conlon  v.  Kelly,  199  N.  Y.  43. 
SiSa.  Matter  of  Taxpayers  of  Platts- 

burgh,  157  N.  Y.  78. 

52b.  Matter  of  Chapman,  162  N.  Y. 
456,  31  Civ.  Pro.  57. 

52c.  Matter  of  Talmadge,  160  N.  Y. 
512. 

An  Older  of  reference  to  take  proof 
as  to  charges  made  by  creditors 
against  an  assignee  for  the  benefit  of 
creditors  is  not  reviewable  in  the 
Court  of  Appeals,  as  it  is  an  order,  not 
final,  made  in  a  special  proceeding. 
Matter  of  Friedman,  82  N.  Y.  609. 

52d.  Guasti  v.  Miller,  203  N.  Y.  259. 

52e.  Matter  of  Hulbert  Bros.  &  Co., 
160  N.  Y.  9. 

52f.  Matter  of  Munn,  165  N.  Y.  149. 

52g.-Wetmore  v.  Wetmore,  162  N. 
Y.  103. 

52h.  Matter  of  Mohawk  Overall  Co., 
210  N.  Y.  474. 

52i.  Matter  of  Hardy,  216  N.  Y.  132. 
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On  the  other  hand,  an  appeal  to  the  Court  of  Appeals  has 
been  denied  from  an  order  of  reference  to  take  proofs  touch- 
ing an  application  by  the  Attorney-General  to  dissolve  an  in- 
surance company ;^^^  an. order  made  upon  the  petition  of  a 
claimant  against  a  receiver  in  an  action  for  the  foreclosure  of 
a  railroad  mortgage;^'  an  order  of  a  surrogate's  court  deny- 
ing an  application  to  open  a  decree  entered  in  a  proceeding 
for  the  final  settlement  of  the  executor's  accounting  and  to 
require  a  further  accounting;^*  an  order  denying  appellants' 
application  to  compel  petitioner  in  a  proceeding  for  permis- 
sion to  sell  real  estate  to  pay  debts  of  decedent,  to  file  an  addi- 
tional undertaking  as  security  for  costs  ;^  an  order  vacating 
and  setting  aside  an  ex  parte  order  discharging  an  assignee 
for  the  benefit  of  creditors  and  his  sureties  from  all  liability 
to  the  creditors,  and  cancelling  the  bond  f^  an  order  vacating 
a  warrant  of  attachment  f  an  order  granting  a  motion  for  the 
resettlement  of  a  judgment  f^  an  order  vacating  an  execution 
against  the  person  of  the  judgment  debtor.^' 

An  order  which  affirmed  an  order  of  the  Special  Term  grant- 
ing upon  conditions  a  motion  to  set  aside  two  orders  is  not  a 
final  order  in  a  special  proceeding,  but  an  order  made  in  an 
action  and  not  reviewable  in  the  Court  of  Appeals.** 

The  Court  of  Appeals  has  no  power  to  review  an  order  of 
the  Appellate  Division  affirming  an  order  of  a  County  Court 
denying  a  motion  made  by  a  board  of  supervisors  to  have  the 
County  Court  set  aside  a  presentment  of  a  grand  jury  censur- 
ing them  for  their  alleged  neglect  in  keeping  proper  records 
of  the  minutes  of  their  proceedings,  since  the  motion  was  not 
made  in  an  action,  either  civil  or  criminal,  and  is  not  a  motion 
in  a  civil  or  criminal  proceeding  authorized  by  any  statute.*^ 

An  order  in  an  action,  which  purports  to  "enforce  a  stipu- 
lation" made  therein,  by  directing  payment  of  a  sum  of 
money,  does  not  finally  determine  a  special  proceeding,  nor 
grant  a  new  trial,  nor  is  it  a  final  judgment  in  an  action.*^ 

62 j.  Matter   of   Attorney-General   v.  57.  Hammond      v.      National      Life 

Continental  Life  Ins.  Co.,  68  N.  Y.  343.  Ason.,  168  N.  Y.  262. 

53.  Guarantee  Trust  &  Safe  Deposit  58.  Whalen  v.  Stuart,  194  N.  Y.  495. 
Co.  V.  Philadelphia,  Heading,  etc.,  160  59.  The  Steamship  Richmond  Hill 
N.  y.  1.  Co.  V.  Seager,  160  N.  Y.  312. 

54.  Matter  of  Small,  158  N.  Y.  128.  60.  Murphy  v.  Walsh,  169  N.  Y.  595. 

55.  Matter  of  Reed,  221  N.  Y.  585.  61.  Matter  of  Jones,  181  N.  Y.  389. 

56.  Matter  of  Horafalls,  77  N.  Y.  62.  Cataract  Journal  Co.  v.  Fuller, 
514.  220  N.  Y.  766. 
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4.  Questions  certified  hj  appellate  division. 

Under  subdivision  3  of  section  589,  an  appeal  may  be  allowed 
by  the  Appellate  Division  to  the  Court  of  Appeals  upon  ques- 
tions certified.  This  subdivision  applies  to  special  proceed- 
ings as  well  as  actions.**  The  Court  of  Appeals  by  this  section 
is  restricted  to  a  consideration  of  the  precise  question  formu- 
lated by  the  Appellate  Division.**  The  Appellate  Division 
should  not  certify  questions  of  law  when  the  plaintiff  has  the 
right  to  appeal  as  of  right  to  the  Court  of  Appeals  under  sub- 
division 1  from  judgments  or  orders  finally  determining  ac- 
tions or  special  proceedings.  It  is  only  when  an  appeal  is 
allowed  under  subdivision  3  that  questions  should  be  certified 
to  the  Court  of  Appeals.® 

5.  Beversal  by  appellate  division. 

The  limitations  in  the  right  of  appeal  are  mostly  in  case  of 
a  unanimous  affirmance  by  the  Appellate  Division.  Upon  an 
appeal  from  an  order  of  the  Appellate  Division  reversing, 
upon  certiorari,  proceedings  of  a  town  board,  the  fact  that 
the  decision  was  unanimous  does  not  deprive  the  Court  of 
Appeals  of  jurisdiction  to  review  the  order.**  No  appeal  can 
be  taken  to  the  Court  of  Appeals  as  a  matter  of  right  from 
the  unanimous  decision  of  the  Appellate  Division  disbarring 
an  attorney.*^ 

6.  Stipulation  for  judgment  absolute. 

The  orders  granting  new  trials  on  exceptions,  of  which  a 
review  is  permitted  in  the  Court  of  Appeals,  where  the  appel- 
lants stipulate  for  judgment  absolute  in  the  event  of  affirm- 
ance, are  only  such  as  grant  new  trials  in  actions  and  do  not 
include  orders  granting  new  hearings  in  special  proceedings.*" 

7.  Discretionary  orders. 

The  Court  of  Appeals  does  not  generally  review  matters  of 
discretion.*'    If  a  purchaser  at  a  judicial  sale  finds  the  titlo 

63.  Matter  of  Davies,  168  N.  Y.  89.      port  v.  Sutphen,  166  K  Y.  163. 

64.  Waldorf-Astoria     Hotel     Co.     v.  67.  Matter  of  Mathot,  222  N.  Y.  8. 
New  York,  212  N.  Y.  97.  68.  Matter  of  Gibson,  195  N.  Y.  466; 

65  Wahle-Phillips  Co.  v.  Fitzgerald,  dismissing  appeal,  128  App.  Div.  769, 

173   App.    Div.    129,    158   N.   Y.   Supp.  113  N.  Y.  Supp.  266. 

158.  69.  Knickerbocker      Trust      Co.      v. 

66.  People  ex  rel.  Village  of  Brock-  Oneonta,  etc.,  B,  R.  Co.,  197  N.  Y.  391. 


3120  SPECIAL   PROCEEDINGS   IN   GENEBAL. 

defective  and  refuses  to  complete  his  purchase,  the  court  may 
award  or  Avithhold  such  compensation  as  in  its  judgment  and 
discretion  appears  to  be  equitable  as  between  the  parties,  and 
the  exercise  of  such  discretion  is  not  reviewable  in  the  Court 
of  Appeals.™  The  Court  of  Appeals  has  not  jurisdiction  to 
review  the  discretion  of  the  Supreme  Court  in  determining 
the  mode  of  trial  of  a  proceeding  for  the  discharge  of  the  com- 
mittee of  an  insane  person.'^  Where  on  a  motion  to  punish 
for  contempt  in  violating  an  injunction  order  there  is  evidence 
sufficient  to  caU  for  the  exercise  of  the  discretion  of  the  court, 
the  decision  is  not  reviewable  by  the  Court  of  Appeals.'^ 

The  Court  of  Appeals  cannot  review  an  order  denying  a 
motion  for  a  mandamus  where  the  court  below  had  discre- 
tionary power  on  the  facts  to  refuse  it.'^  Where  a  Special 
Term  order  refusing  a  mandamus  does  not  state  the  ground 
of  refusal  and  the  facts  would  justify  a  refusal,  as  matter  of 
discretion,  it  is  not  reviewable  in  the  Court  of  Appeals,  al- 
though the  affirmance  by  the  Appellate  Division  is  expressly 
based  on  the  question  of  law  involved^* 

70.  People    v.    Building   Loan   Bank-  72.  Mayor   v.   N.   Y.    &    S.   I.   Ferry 
ing  Co.,  189  N.  Y.  233.  Co.,  64  N.   Y.  622. 

71.  Matter  of  Ourtiss,  199  N.  Y.  36;  73.  People  ex  rel.  Steinson  v.  Board 
a.B'g,    137    App.   r>iy.    584,    122   N.   Y.  of  lEdncation,  158  N.  Y.  125. 

Supp.  468.  74.  Matter  of  Hart,  159  N.  Y.  278. 
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See  Corporations. 


SUBIMAEY  PROCEEDINGS* 

ARTICLE  I. 
IntTodQCtOTy. 

A.  Historical  statement. 

B.  Nature  and  purpose  of  remedy. 

C.  Geieral  construction  of  statute. 

D.  Application  of  article. 

ASTICUS  U. 
Wlien  Bemedy  Lies. 

A.  Civil  Practice  Act,  §  1410.    When  tenant  may  be  removed. 

B.  Civil  Practice  Act,  §  1411.     Additional  oases  in  which  tenants  and  others 

may  be  removed. 

C.  Necessity  of  relation  of  landlord  and  tenant. 

1.  In  general. 

2.  Proof  of  relation. 

3.  Estoppel  to  dispute  landlord's  title. 

4.  Tenant  not  in  possession. 

5.  Effect  of  assignment  or  sub-letting  by  tenant. 

6.  Effect  of  conveyance  by  landlord. 

7.  Mortgagor  and  mortgagee. 

8.  Mortgagee  and  tenant  of  owner. 

9.  Master  and  servant. 

10.  Vendor  and  vendee. 

11.  Sale  under  execution  or  foreclosure. 

12.  Property  cultivated  on  shares. 

13.  Squatters  and  intruders. 

D.  Expiration  of  term. 

1.  In  general. 

2.  Yearly  tenancy. 

3.  Monthly  tenant. 

4.  Monthly  tenant  in  city  of  New  York. 

5.  Tenants  at  will  and  by  sufferance. 

6.  Indefinite  duraition  in  city  of  New  York. 

7.  Reservation  of  right  to  terminate  lease. 
S.  Bight  of  tenant  to  renew  lease. 

9.  Breach  of  condition  of  lease. 
10.  Estoppel  of   landlord. 

E.  Non-payment  of  rent. 

1.  In  general. 


*  For  a  further  diccussion  of  the  matters  referred  to  in  this  chapter,  see 
Weed's  Practical  Real  Estate  Law;  Aron's  Gist  of  Beal  Property  Law;  B.,  C. 
&  G.  Consolidated  Laws. 
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2.  Failure  to  pay  for  repairs. 

3.  Effect  of  taking  security  for  rent. 

4.  Effect  of   eviction  of  tenant. 

5.  Burden  of  proof  as  to  payment  of  rent. 

6.  Necessity  and  sufS^cieney  of  demand  or  notice. 

7.  Subsequent  receipt  of  rent. 

F.  Failure  to  pay  taxes  or  assessmemti!. 

G.  Insolvency  of  tenant. 

H.     Bawdy  house  or  illegal  business. 
I.     Forcible  entry  and  detainer. 

1.  Civil  Practice  Act,  §  1412.    In  case  of  forcible  entry  or  detainer. 

2.  Civil  Practice  Act,  §  1426.    Issues  upon  forcible  entry  or  detainer. 

3.  History  and  nature  of  remedy. 

4.  Wha/t  constitutes  forcible  entry  or  detainer. 

5.  Issues. 

6.  By  whom  brought. 
J.     Tenant  factories. 

1.  Labor  Law,  §  94.     Tenant  factories. 

2.  Effect  of  section. 
K.     Emergency  housing  laws. 

ARTICLE  m. 
Jurisdiction  of  Courts. 

A.  Civil  Practice  Act,  §  1413.    Application;  to  whom  made. 

B.  Civil  Practice  Act,  §  1427.    In  New  York  municipal  court  cause  may  be  trans- 

ferred to  another  court  for  trial. 

C.  Inferior  courts. 

D.  Eecord  must  show  jurisdictional  facts. 

E.  Equitable  powers  of  inferior  courts. 

AKTICLE  IV. 

Petition. 

A.  By  whom  made. 

1.  Civil  Practice  Act,  §  1414.    Application;  by  whom  made. 

2.  Civil  Practice  Act,  §  1417.     Petition  by  neighbor  of  bawdy-house  or 

apartment. 

3.  Agent. 

4.  Co-owners. 

5.  Dowress. 

6.  Grantor  or  grantee  after  conveyance. 

7.  Landlord  after  leasing  to  new  tenant. 

8.  New  tenant  to  remove  former  tenant. 

9.  Infants. 

10.  Receiver. 

11.  Purchaser  at  tax  sale. 

B.  Contents  of  petition. 

1.  Civil  Practice  Act,  §  1415.    Contents  of  petition. 

2.  Civil  practice  Act,  §  1416.     Notice  to  be  given  in  certain  cases. 
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3.  General  contents  of  petition. 

4.  Description  of  petitioner. 

5.  Authority  to  maintain  proceeding. 

6.  Designation  of  persons  against  whom  proceeding  is  instituted. 

7.  Description  of  premises. 

8.  Demand  for  rent. 

9.  Forcible  entry  or  detainer. 

C.  Verification. 

D.  Amendment. 

E.  Variance. 

F.  Waiver  of  objection  to  petition. 

6.     Form  of  petition  to  remove  tenant  on  expiration  of  term. 
H.     Form  of  petition  to  remove  tenant  for  failure  to  pay  rent. 

ARTICLE  V. 
Precept. 

A.  Contents. 

1.  Civil  Practice  Act,  §  1418.     Precept;  contents. 

2.  Civil  Practice  Act,  §  1420.     Precept;  in  New  York  city. 

3.  Description  of  property. 

4.  Amendment. 

B.  To  whom  directed. 

C.  When  returnable. 

1.  Civil  Practice  Act,  §  1419.     Precept;  return. 

2.  Construction  of  section. 
T).     Service. 

1.  Civil   Practice  Act,   §   1421.     Precept;   how  served. 

2.  Civil  Practice  Act,  §  1422.    Duty  of  person  to  whom  copy  of  precept 

is  delivered. 

3.  CivU  Practice  Act,  §  1423.    When  precept  to  be  served  on  landlord  of 

bawdy-house  or  apartment. 

4.  Civil  Practice  Act,  §  1424.    Proof  of  service  of  precept. 

5.  Personal  service. 

6.  Leaving  copy  with  another  person. 

7.  Affixing   copy  to   property. 

8.  Variance  between  original  and  copy. 

9.  Waiver  of  objection  to  irregular  service. 
10.  Proof  of  service. 

E.     Effect  on  lease  of  issuance  and  service  of  precept. 
P.     Form  of  precept  in  ease  of  expiration  of  term. 
O.     Form  of  precept  for  failure  to  pay  rent. 

ARTICLE  VI. 
Answer  and  Defenses. 

A.  Civ'l  Practice  Act,  §  142,5.     Answer. 

B.  Who  may  answer. 

C.  Denials. 

D.  Issue  as  to  whether  rent  is  due. 
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E.  Tender  of  rent. 

F.  Answer  of  title. 

G.  Denial  of  landlord's  title. 

H.  Breach  of  covenant  by  landlord. 

I.  Eviction. 

J.  Res  adjudicata. 

K.  Equitable  defenses. 

L.  Counterclaim. 

M.  Amendment  of  answer. 

ARTICLE  VII. 

Matters  of  Practice. 

A.  Trial. 

1.  Civil  Practice  Act,  §  142S.    Trial. 

2.  Jury. 

B.  Ad.ioumment. 

1.  Civil  Practice  Act,  §  1429.     Adjournment. 

2.  Authority  to  adjourn. 

C.  Default  by  tenant. 

ARTICLE  VIII. 
Final  Order. 

A.  Civil  Practice  Act,  §  1430.    Final  order  upon  trial. 

B.  Civil  Practice  Act,  §  1431.    Amount  of  costs;  how  collected. 

C.  Civil  Practice  Act,  §  1445.    Application  of  article;  effect  of  final  order. 

D.  When  petitioner  entitled  to  final  order. 

E.  Determination  in  favor  of  tenant. 

F.  Issuance  of  final  order. 

G.  Determination  of  amount  of  rent  due. 
H.  Costs. 

I.  Effect  of  final  order. 

J.  Form  of  final  order  on  expiration  of  term. 

K.  Form  of  final  order  to  remove  for  non-payment  of  rent. 

ARTICLE  IX. 
Warrant  of  Dispossession. 

A.  Civil  Practice  Act,  §  1432.     Warrant  to  dispossess  defendant. 

B.  Civil  Practice  Act,  §  1483.     Execution  of  warrant. 

C.  Civil  Practice  Act,  §  1434.     When  warrant  cancels  lease;  exceptions. 

D.  Issuance  of  warrant. 

E.  Execution  of  warrant. 

F.  Effect  of  filial  order  of  dispossession. 

1.  Effect  on  lease. 

2.  Survival  of  tenant's  covenants. 

3.  Disposition  of  deposit  for  rent. 

4.  Recovery  of  rent  due. 

5.  Action  for  use  and  occupation. 

G.  Form  of  warrant  of  dispossession. 
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ARTICLE  Z. 
Stay  of  Proceedings. 

A.  Civil  Practice  Act,  §  1435.    Stay. 

B.  Ci-vil  Practice  Act,  §  1436.    Undertaking;  how  disposed  of. 

C.  Civil  Practice  Act,   |  1446.     How  proceedings  under  this  article  may  be 

stayed. 

D.  Civil  Practice  Act,  §  1447.    Stay  and  vacation  of  warrant  issued  upon  default. 

E.  Deposit  or  undei-taMng  for  rent. 

P.     Injunction  in  action  against  petitioner. 
I  ■ 

ARTICLE  XL 
Redemption. 

A.  Civil  Practice  Act,  §  1437.     Eedemption  by  lessee. 

B.  Civil  Practice  Act,  §  1438.    Eedemption  by  creditor  of  lessee. 

C.  Civil  Practice  Act,  §  1439.     iiffect  of  redemption  upon  lease. 

D.  Civil  Practice  Act,  §  1440.    Order  to  be  made  thereon ;  liability  of  persons 

redeeming. 

E.  Bight  of  redemption. 

F.  Effect  of  new  letting. 

ARTICLE  Xn. 
Appeals  and  Restitution. 

A.  Civil  Practice  Act,  §  1441.    Appeal. 

B.  Civil  Practice  Act,  §  1442.     Effect  of  appeal  limited  in  certain  cases. 

C.  Civil  Practice  Act,  §  1443.    Warrants;  how  stayed  on  appeal. 

D.  Civil  Practice  Act,  §  1444.    Appellate  court  may  award  restitution;  action  for 

damages. 

E.  Orders  appealable. 

P.    Appeal  to  Appellate  Division. 

G.  Appeal  from  order  taken  on  default. 
H.    Questions  raised  on  appeal. 

I.    Stay  pending  appeal. 

J.     Restitution. 

K.    Recovery  of  damages  upon  reversal. 

AETICLE  I. 
INTRODUCTORY. 

A.  Historical  statement. 
Summary  proceedings,  except  in  punishment  for  contempt 
and  in  a  few  other  eases,  dependent  upon  special  reasons,  were 
not  allowed  at  common  law.^  Such  proceedings  for  the  re- 
covery of  the  possession  of  real  estate,  are  the  creation  of 
statute.    The  present  statute  on  the  subject  comprises  Article 

1.  Williams  v,  Alt,  226  N.  Y.  283. 
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83  of  the  Civil  Practice  Act.  Prior  to  the  adoption  of  the  new 
Practice  Act,  they  were  contained  in  sections  2231-2265  of  the 
Code  of  Civil  Procedure.  The  provisions  in  the  Code  of  Civil 
Procedure  were  a  substitute  for  two  articles  of  the  Eevised 
Statutes,  one  treating  of  forcible  entries  and  detainers,  and 
the  other  of  summary  proceedings  to  recover  possession  of 
land  in  other  cases.^ 

B.  Nature  and  purpose  of  remedy 

Summary  proceedings  were  designed  to  provide  a  landlord 
with  a  simple,  expeditious,  and  inexpensive  means  of  regain- 
ing possession  of  his  premises  where  the  tenant  refuses  upon 
demand  to  pay  rent,  or  where  he  wrongfully  holds  over  with- 
out permission  after  the  expiration  of  his  term. 

A  summary  proceeding  is  a  special  proceeding.  It  is  not 
an  action,  although  it  is  analogous  in  its  purpose  and  scope 
to  an  action.* 

C.  General  constmction  of  statnte. 

The  statutes  conferring  the  remedy  by  summary  proceed- 
ings given  to  landlords  against  their  tenants,  being  in  deroga- 
tion of  the  common-law  rights  of  the  tenant,  must  be  construed 
strictly  against  the  landlord,  but  not  as  regards  the  tenant.* 
These  proceedings  are  entirely  statutory,  and  must  be  con- 
ducted in  strict  accordance  with  the  law.^  But,  while  they  are 
still  statutory  proceedings,  in  the  prosecution  of  which  the 
requirements  of  the  statute  must  be  met,  they  should  not  be 
so  restricted  as  to  destroy  the  remedy  which  they  are  designed 
to  afford.^ 

D.  Application  of  article. 

This  article  does  not  impair  the  rights  of  a  landlord,  lessor, 
or  tenant  in  a  case  not  therein  provided  for.  Where  a  special 
statutory  provision  confers  a  right  to  take  proceedings,  in  the 
manner  heretofore  prescribed  by  law,  for  the  summary  re- 

2.  Miner  v.  Burling,  32  Barb.  540.  Y.  Supp.  296,  62  N.  Y.  Supp.  70. 

3.  People  V.  Hamilton,  39  N.  Y.  107;  4.  Matter   of   Flewellen   v.   Lent,   91 
Dorschel  v.   Burkly,   18  Misc.  240,   41  App.  Div.  430,  86  N.  Y.  Supp.  919. 
N.  Y.  Supp.  389;  Decker  v.  Sexton,  19  5.  Miner  v.   Burling,   32  Barb.  540; 
Misc.  59,  43  N.  Y.  Supp.  167;  Lauria  Coatsworth   v.   Thompson,   5   St.   Rep. 
V.  Capobianco,  39  Misc.  441,  80  N.  Y.  809. 

Supp.  203;   People  ex  rel.  Baldwin  v.  6.  Reich  v.  Cochran,  201  N.  Y,  450. 

Goldfogle,  23  Civ.  Pro.  R.  417,  30  N. 


StTMMAEY   PROCEEDINGS.  3127 

moval  of  a  person  in  possession  of  real  property,  the  proceed- 
ings thereunder  must  be  taken  as  prescribed  in  this  article.' 

ABTICIE  n. 

WHEN  HEMEDY  LIES. 

A.  Civil  Practice  Act,  §  1410.     When  tenant  may  be  removed. 

In  either  of  the  following  eases,  a  tenant  or  lessee  at  will,  or  at  sufferance,  or 
for  part  of  a  year,  or  for  one  or  more  years,  of  real  property,  including  a  specific 
or  undivided  portion  of  a  house  or  other  dwelling,  and  his  assigns,  undertenants 
or  legal  representatives,  may  be  removed  therefrom,  as  prescribed  in  this  article: 

1.  When  he  holds  over  and  continues  in  possession  of  the  demised  premises  or 
any  portion  thereof  after  the  expiration  of  his  term  without  the  permission  of 
the  landlord,  including,  elsewhere  than  in  the  city  of  New  York,  a  case  where  the 
person  to  be  removed  became  the  occupant  of  the  premises  as  a  servant  or  em- 
ployee and  the  relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy  by  the  agreement 
between  the  parties  has  expired;  but  if  by  such  agreement  the  servant  was  to  be 
permitted  to  occupy  such  premises  for  a  period  beyond  the  term  of  employment 
such  removal  shaU  not  be  had  under  this  subdivision  unless  such  period  so  per- 
mitted for  occupancy  has  expired  or  the  relation  of  master  and  servant  or  em- 
ployer and  employee  was  lawfully  terminated  before  the  expiration  of  such  term 
of  employment;  but  nothing  in  this  subdivision  shall  be  construed  as  preventing 
the  removal  of  such  occupant  in  any  other  lawful  manner. 

1-a.  A  public  emergency  existing,  no  proceeding  as  prescribed  in  subdivision 
one  of  this  section  shall  be  maintainable  to  recover  the  possession  of  real  property 
in  a  city  of  a  population  of  one  million  or  more  or  in  a  city  in  a  county  adjoining 
such  a  city,  occupied  for  dwelling  purposes,  except  a  proceeding  to  recover  such 
possession  upon  the  ground  that  the  person  is  holding  over  and  is  objectionable, 
in  which  case  the  landlord  shall  establish  to  the  satsifaction  of  the  court,  that 
the  person  holding  over  is  objectionable;  or  a  proceeding  where  the  owner  of 
record  of  the  building,  being  a  natural  person,  seeks  in  good  faith  to  recover 
possession  of  the  same  or  a  room  or  rooms  therein  for  the  immediate  and  per- 
sonal occupancy  by  himself  and  his  family  as  a  dwelling;  or  a  proceeding  where 
the  petitioner  shows  to  the  satisfaction  of  the  court  that  he  desires  in  good 
faith  to  recover  premises  for  the  purpose  of  demolishing  the  same  with  the  inten- 
tion of  constructing  a  new  building,  plans  for  which  new  building  shall  have  been 
duly  filed  and  approved  by  the  proper  authority;  or  a  proceeding  to  recover 
premises  constituting  a  part  of  a  building  and  land  which  has  been  in  good 
faith  sold  to  a  corporation  formed  under  a  co-operative  ownership  plan  whereof 
the  entire  stock  shall  be  held  by  the  stockholders  in  proportion  to  the  number  of 
rooms  occupied  or  to  be  occupied  by  them  in  such  building  and  all  apartments  or 
flats  therein  have  been  leased  to  stockholders  of  such  corporation  for  their  own 
personal,  exclusive  and  permanent  occupancy  to  begin  immediately  upon  the 
termination  of  any  tenancy  of  the  apartments  or  flats  leased  by  them  existing  on 
the  date  when  this  subdivision  takes  effect. 

7.  Civil  Practice  Act,  section  1446. 
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In  a  pending  proceeding  for  the  recovery  of  real  property  in  snch  a  city  on 
the  gronnd  that  the  occupant  holds  over  after  the  expiration  of  hia  term,  a 
warrant  shall  not  be  issued  unless  the  petitioner  establishes  to  the  satisfaction  of 
the  court  that  the  proceeding  is  one  mentioned  in  the  exceptiona  enumerated  in 
thia  subdivigion. 

This  subdivision  shall  not  apply  to  a  new  building  in  coarse  of  construction  on 
Sefptember  twenty-seventh,  nineteen  hundred  and  twenty,  or  commenced  thereafter 
and  be  in  effect  only  until  the  first  day  of  November,  nineteen  hundred  and 
twenty-two.  (By  chapter  663  of  Laws  of  1922,  this  subdivision  is  continued  in 
full  force  and  effect  until  Feb.  15,  1924.) 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the  pay- 
ment of  l-ent,  pursuant  to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  of  the  rent  has  been  made,  or  at  least  three  days'  notice  ia 
writing  requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the  possession 
of  the  premises,  has  been  served  in  behalf  of  the  person  entitled  to  the  rent  upon 
the  person  owing  it  as  prescribed  in  this  article  for  the  service  of  a  precept ; 

2-a.  No  proceeding  as  prescribed  in  subdivision  two  of  this  section  shall  be 
maintainable  to  recover  the  possession  of  real  property  in  a  city  of  the  first 
class  or  in  a  city  in  a  county  adjoining  a  city  of  the  first  class,  occupied  for 
dwelling  purposes,  unless  the  petitioner  alleges  in  the  petition  and  proves 
that  the  rent  of  the  premises  described  in  the  petition  is  no  greater  than  the 
amount  for  which  the  tenant  was  liable  for  the  month  preceding  the  default  for 
which  the  proceeding  is  brought.  Nothing  in  this  subdivision  shall  preclude  the 
tenant  from  interposing  any  defense  that  he  might  otherwise  have.  The  tenant 
may  interpose  the  defense  that  the  rent  mentioned  in  the  petition  is  unjust  and 
unreasonable  and  that  the  agreement  under  which  the  same  is  sought  to  be  re- 
covered is  oppressive.  All  the  provisions  of  chapter  one  hundred  and  thirty-six  of 
the  laws  of  nineteen  hundred  and  twenty,  as  amended,  shall  apply  to  a  pro- 
ceeding brought  under  this  subdivision  so  far  as  applicable  and  not  in  conflict 
with  the  provisions  of  this  subdivision  and  other  provisions  of  statute  governing 
summary  proceedings  to  recover  the  possession  of  real  property.  This  subdivision 
shall  not  apply  to  a  room  or  rooms  in  a  hotel  containing  one  hundred  and  twenty- 
five  rooms  or  more,  or  a  lodging  house,  or  rooming  house,  occupied  under  a  hiring 
of  a  week  or  less.  This  subdivision  as  amended  shall  not  apply  to  a  new  building 
in  course  of  construction  on  September  twenty-seventh,  nineteen  hundred  and 
twenty,  or  commenced  thereafter  and  shall  be  in  effect  only  until  the  first  day  of 
November,  nineteen  hundred  and  twenty- two.  (Subd.  2a,  am.  by  L.  1921,  ch.  371, 
in  effect  Oct.  1,  1921.  By  chapter  663  of  Laws  of  1922,  this  subdivision  is  con- 
tinued in  full  force  and  effect  until  Feb.  15,  1924.) 

3.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  possession  of 
the  demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for 
sixty  days  after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on 
such  demised  premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  and  a  demand  for  the 
payment  of  such  taxes  or  assessments  has  been  made,  or  at  least  three  days'  notice 
in  writing,  requiring  in  the  alternative  the  payment  thereof  and  of  any  interest 
and  penalty  thereon,  or  the  possession  of  the  premises,  has  been  served  in  behalf 
of  the  landlord  upon  the  lessee,  as  prescribed  in  this  article  for  the  service  of  a 
precept.    An  acceptance  of  any  rent  by  the  lessor  or  his  legal  representatives  shall 
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not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or  assess- 
ments so  as  to  preclude  the  lessor  from  the  benefits  of  this  article; 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years  or  less, 
has  during  the  term  taken  the  benefit  of  an  insolvent  act  or  has  been  adjudicated 
a  bankrupt  under  a  bankrupt  law  of  the  United  States ; 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied  as  a 
bawdy-houae,  or  house  or  place  of  assignation  for  lewd  persons,  or  for  the  purposes 
of  prostitution,  or  of  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

6.  A  proceeding  seeking  to  recover  possession  of  real  property  by  reason  of  the 
termination  of  the  term  fixed  in  the  lease  pursuant  to  a  provision  contained 
therein  giving  the  landlord  the  right  to  terminate  the  time  fixed  for  occupancy 
under  such  agreement,  if  he  deem  the  tenant  objectionable,  shall  not  be  maintain- 
able unless  the  landlord  shall  by  competent  evidence  establish  to  the  satisfaction 
of  the  court  that  the  tenant  is  objectionable. 

B.  Civil  Practice  Act,  §  1411.    Additional  cases  in  which  tenants  and 
others  may  be  removed. 

In  either  of  the  following  cases  a  person  who  holds  over  and  continues  in  pos- 
session of  real  property  after  notice  to  quit  the  same  has  been  given,  as  prescribed 
in  section  fourteen  hundred  and  sixteen  of  this  act,  and  his  assigns,  tenants  or 
legal  representatives  may  be  removed  therefrom,  as  prescribed  in  this  article: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution  against  him  or 
a  person  under  whom  he  claims  and. a  title  under  the  sale  has  been  perfected; 

2.  Where  the  property  has  been  duly  sold  upon  the  foreclosure  by  advertise- 
ment of  a  mortgage  executed  by  him  or  a  person  under  whom  he  claims  and  the 
title  under  the  foreclosure  has  been  duly  perfected; 

3.  Where  he  occupies  or  holds  the  property  under  an  agreement  with  the  owner 
to  occupy  and  cultivate  it  upon  shares  or  for  a  share  of  the  crops  and  the  time 
fixed  in  the  agreement  for  his  occupancy  has  expired; 

4.  Where  he  or  the  person  to  who  he  has  succeeded  has  intruded  into  or  squatted 
upon  any  real  property  without  the  permission  of  the  person  entitled  to  the  pos- 
session thereof  and  the  occupancy  thus  commenced  has  continued  without  per- 
mission from  the  latter;  or,  after  a  permission  given  by  him  has  been  revoked, 
and  notice  of  the  revocation  given  to  the  person  or  persons  to  be  removed. 
(Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

C.  Necessity  of  relation  of  landlord  and  tenant. 
1.  In  general. 

Except  as  the  remedy  is  extended  by  section  1411  of  the 
Civil  Practice  Act,  it  is  the  general  rule  that  the  remedy  is 
available  only  when  the  conventional  relation  of  landlord  and 
tenant  exists  between  the  parties.*     The  relation  must  be 

8.  Quinn  v.  Quinn,  46  App.  Div.  241,  Div.   235,    174   N.   Y.    Supp.   460;    Me- 

61    N.    Y.     Supp.    684;     Weisberg    v.  Loughlin   v.   Steurwald,   30  Misc.    103, 

Cohen,   120  App.  Div.   496,   144  N.   Y.  61   N.  Y.  Supp.  872;  Dodin  v.  Dodin, 

Supp.   138;   Williams  v.  Alt,   186  App.  32    Misc.    208,    65    N.    Y.    Supp.    851; 
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created  by  agreement  and  not  by  operation  of  law.'  The 
question  to  be  determined  in  summary  proceedings  to  recover 
possession  of  real  property  is  whether  the  relation  of  landlord 
and  tenant  exists,  and  whether  the  landlord  or  the  tenant  has 
the  present  right  of  possession.^" 

An  agreement  to  pay  for  the  privilege  of  putting  an  office, 
etc.,  on  a  pier  does  not  create  the  relation  of  landlord  and 
tenant."  It  does  not  exist  under  an  agreement  for  rooms  and 
board  although  the  agreements  are  for  separate  sums  named.^ 
But  summary  proceedings  will  lie  to  remove  the  tenant  of  a 
furnished  house  where  it  is  demised  at  a  gross  rent;  for,  in 
such  a  case  the  furniture  is  but  an  incident  and  the  rent  issues 
upon  the  land  only." 

2.  Proof  of  relation. 

The  relation  of  landlord  and  tenant  may  be  implied  from  the 
receipt  of  rent  from  persons  who  are  in  possession  of  the 
premises."  Where  the  facts  put  in  issue  are  the  ownership 
of  the  premises,  and  the  hiring  thereof  to  the  tenant,  proof  of 
a  conveyance  to  the  landlord  and  payment  to  him  of  rent  by 

Schreiber   v.   Goldsmith,    35   Misc.   45,  Supp.  505. 

70  N.  Y.  Supp.  236;  Cullinan  v.  Gold-  9.  People   v.   Annis,    45    Barb.    304; 

stein,  61  Misc.  82,  113  N.  Y.  Supp.  21;  Benjamin   v.   Benjamin,   5   N.   Y.   383; 

Fifth  Avenue  Shop  v.  Fox-Steifel  Co.,  Roach  v.  Cosine,  9  Wend.  227;  People 

83  Misc.  127,  144  N.  Y.  Supp.  705.  v.    Cushman,     1     Hun,     73;     Sims    v. 

Building  loan. — A  member  of  a  build-  Humphrey,    4    Denio,    185;    People    v. 

Ing  loan  corporation,   in  consideration  Bigelow,    11    How.    Pr.    83;    People   v. 

of  the  letting  of  certain   premises  to  Hovey,     4    Lans.     86;     Livingston    v. 

him   for   a   term   of   twenty-one  years,  Tanner,  14  N.  Y.  64;  Doolittle  v.  Eddy, 

covenanted  to  pay  a  certain  yearly  rent  7    Barb.    74;    Keneda    v.    Gardner,    S' 

to  be  applied  upon  stock  subscribed  to  Barb.  589;  People  v.  Simpson,  37  Barb. 

by  him,  for  the  purpose  of  aiding  him  432;  Evertson  v.  Sutton,  5  Wend.  281; 

in  acquiring  the  property  in  question.  Wright  v.  Mosher,  16  Wend.  454;  Peo- 

He    also    covenanted    to   pay   all   the  pie  v.  Simpson,  28  N.  Y.  55;  Russell  v> 

taxes,   assessments   and   other   charges  Russell,  32  How.  Pr.  400. 

upon  the  land,  as  well  as  the  interest  10.  Quinn    v.    Quinn,    46    App.    Div. 

charges  and  dues  upon  the  stock,  and  241,  61  N.  Y.  Supp.- 684. 

the  corporation  covenanted  at  the  ex-  11.  People  v.  Cushman,  1  Hun,  73. 

piration    of    the    term    to   convey    the  12.  Wilson  v.  Martin,  1  Denio,  602. 

premises  to  him,  held  that  the  relation  13.  Armstrong     v.     Cummings,     20 

of    landlord    and    tenant    existed,    and  Hun,  313;  Singley  v.  Jones,  1  City  Ct. 

that    the    corporation   could    maintain  127. 

summary     proceedings     against     him.  14.  Weinhaner    v.    Eastern    Brewing 

New  York  Building  Loan  Banking  Co.  Co.,  85  N.  Y.  Supp.  354. 
V.  Keeney,  56  Appi  Div.  638,  67  N.  Y. 
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the  tenant  establishes  both  these  issues  against  the  tenant.^^ 
But  payments  by  a  tenant  in  possession  on  account  of  rent  to 
a  purchaser  at  a  tax  sale  at  the  latter 's  solicitation,  are  not 
necessarily  an  attornment  of  the  tenant  which  would  create 
the  conventional  relation  of  landlord  and  tenant.^*  The  rela- 
tion is  not  established  by  an  agreement  between  parties  that 
one  shall  have  the  use  of  premises  in  consideration  of  making 
repairs  and  boarding  the  owner." 

Where,  in  an  action  by  a  landlord  against  a  sheriff  for  the 
use  and  occupation  of  premises,  it  appeared  that  after  the 
plaintiff  had  levied  upon  the  property  of  a  tenant  situated  on 
the  demised  premises  and  taken  possession  of  such  premises 
the  landlord  obtained  judgment  in  summary  proceedings  for 
the  recovery  of  the  premises,  and  the  landlord  served  notice 
on  the  sheriff,  reciting  the  result  of  the  summary  proceed- 
ing, and  stating  that  he  would  hold  the  sheriff  liable  for  use 
and  occupation  from  a  certain  date  at  a  specified  rental,  un- 
less the  premises  were  vacated  immediately.  It  was  held,  upon 
appeal  from  a  judgment  dismissing  the  complaint,  that  the 
jury  might  have  found  from  the  evidence  that  the  relation  of 
landlord  and  tenant  existed,  and  that  the  judgment  should  be 
reversed.^^ 

3.  Estoppel  to  dispute  landlord's  title. 

It  is  a  general  rule  that  one  who  has  entered  into  possession 
of  premises  as  a  tenant,  is  estopped  from  denying  the  exist- 
ence of  the  relationship  of  landlord  and  tenant."  Where  that 
relation  is  established,  the  tenant  cannot  defeat  the  landlord's 
remedy  by  evidence  tending  to  establish  title  in  himself.^* 
But  this  doctrine  does  not  obtain  where  the  title  is  derivative, 
and  in  a  proceeding  by  a  devisee  of  the  landlord,  the  tenant 
may  dispute  the  validity  of  the  will.^  And  the  lessee  may 
show  that  the  instruments  which  purport  to  create  the  rela- 
tion of  landlord  and  tenant  between  the  parties  constitute  in 

15.  People  V.  Teed,  48  Barb.  424.  19.  Slater     v.     Waterson     &     Law 

16.  Sperling  v.  Isaac,  22  Wkly.  Dig.  Amusement  Co.,  58  Misc.  215,   109  N. 
174.  Y.  Supp.  50. 

17.  Schreiber  v.  Goldsmith,  35  Misc.  20.  Quinn    v.    Quinn,    48    App.    Div. 
45,  70  N.  Y.  Supp.  236.  241,  61  N.  Y.  Supp.  684. 

18.  Gregg  v.   Tamsen,   42  App.   Div.  SI.  Drake  v.   Cunningham,   127  App. 
138,  58  N.  Y.  Supp.  1026.  Div.  79,  111  N.  Y.  Supp.  199. 
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fact  a  mortgage  to  secure  the  repayment  of  a  loan,  and  that 
such  mortgage  was  void  for  usury .^^ 

Where  the  defendant  has  not  upon  the  trial  of  the  proceed- 
ings shown  any  title  or  possession  to  the  premises  he  is  not 
entitled  to  introduce  a  sheriff's  deed  under  a  sale  of  the 
premises  on  execution  against  a  third  person,  not  shown  to 
have  then  had  any  title,  possession,  or  lien  to,  of,  or  upon  the 
premises,  and  a  lease  from  the  grantee  of  the  sheriff  under 
which  the  defendant  claims  to  be  in  possession,  particularly 
where  the  execution  of  the  lease  has  not  been  proved.^ 

In  summary  proceedings  to  recover  the  possession  of  de- 
mised premises  by  the  grantee  of  the  original  landlord  on  the 
ground  that  the  tenant  is  holding  over  after  the  expiration  of 
his  term,  where  the  tenant  claims  to  be  holding  under  a  verbal 
lease  for  a  year  and  alleges  that,  while  in  possession  under 
such  a  lease,  to  oblige  his  landlord,  he  signed  a  monthly  lease, 
but  claims  an  oral  agreement  by  which  he  is  to  continue  in 
possession  for  a  year,  it  is  error  to  exclude  proof  offered  by 
the  plaintiffs  that  they  purchased  the  premises  in  reliance 
upon  the  written  monthly  lease  signed  by  the  defendant,  since 
such  evidence  might  show  circumstances  that  would  estop  the 
tenant  from  asserting  a  yearly  tenancy.^ 

4.  Tenant  not  in  possession. 

Summary  proceedings  should  be  dismissed  where  the  un- 
controverted  evidence  shows  that  the  tenant  was  not  in  pos- 
session at  the  time  the  proceeding  was  instituted,  and  was  not 
holding  over  or  claiming  any  rights  as  tenant  of  the  premises.^ 
But  where,  at  the  institution  of  summary  proceedings  to  dis- 
possess a  tenant,  he  claims  possession  of  the  premises,  but  is 
not  in  possession,  the  court  has  jurisdiction.^" 

5.  Effect  of  assignment  or  snb-letting  by  tenant. 

The  relation  of  landlord  and  tenant  exists  between  the 
lessee,  or  his  assignee,  and  the  assignee  or  grantor  of  the 

22.  People  v.  Hewlett,  13  Hun,  138;       ,  24.  Eealty  Mortgage   Co.  v.   ByrneB, 
affirmed,  76  N.  Y.  574.  54  Misc.  235,  104  N.  Y.  Supp.  370. 

See  also.  Queen  City  Bank  v.  Hood,  25.  Warrin    v.    Haverty,    149    App. 

15  Misc.  237,  36  N.  Y.  Supp.  981,  72  Div.  564,  133  N.  Y.  Supp.  959. 

St.  Rep.  426.  26.  Equitable  Trust  Co.  v.  Bang,  83 

23.  Mauterstock     v.     Williams,     42  Misc.  450,  145  N.  Y.  Supp.  94. 
Misc.  402,  86  N.  Y.  Supp.  804. 
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lessor,  provided  such  relation  existed  between  the  original 
parties.^''  But  if  the  tenant  remains  in  possession  after  assign- 
ing his  lease  to  another,  the  conventional  relation  of  landlord 
and  tenant  does  not  necessarily  exist  between  snch  tenant  and 
his  assignee.'* 

If  a  tenant  abandons  possession  before  the  expiration  of 
his  lease,  and  another  immediately  takes  possession  without 
his  privity  or  consent,  no  such  relation  arises  as  authorizes 
the  lessor  to  remove  him  for  holding  over  the  term;  and  a 
verbal  declaration,  made  by  the  intruder  at  the  time  he  took 
possession,  that  he  did  so  under  the  former  tenant,  could  not 
create  the  relation  of  landlord  and  tenant.^^ 

"Where  a  tenant  dies  before  the  expiration  of  his  term,  ad- 
ministration may  be  necessary  before  proceedings  can  be  had, 
but  where  the  term  has  expired  before  the  death  of  the  tenant, 
the  person  in  possession  may  be  proceeded  against.^"  When 
a  tenant  dies  leaving  a  widow,  she  becomes  by  operation  of 
law  the  assignee  of  her  husband's  term.  If  she  remains  in 
possession,  summary  proceedings  may  be  had.^^ 

Where  the  mortgagee  of  the  lease  and  fixtures  of  a  saloon 
enters  into  possession  of  the  demised  premises  without  fore- 
closure, he  occupies  the  position  of  an  assignee  of  the  lease 
and  is  removable  in  a  proper  case  in  summary  proceedings. 
But  where  the  original  tenant  leaves  the  property  he  has  mort- 
gaged upon  the  premises  after  he  has  left  them  because  he 
could  not  pay  the  rent,  the  mortgagee  does  not  become  liable 
for  rent  merely  by  his  failure  to  remove  the  property  covered 
by  his  mortgage  nor  unless  he  assxmies  some  control  of  the 
premises.^^ 

A  lessee  of  desk  room  only  from  tenants  of  a  single  office 
has  no  interest  in  the  realty  and  no  damages  can  be  recovered 
against  the  landlord  because  the  lessee  was  not  made  a  party 
to  dispossess  proceedings  against  the  tenants.^* 

In  proceedings  by  owners  to  dispossess  a  subtenant  for  hold- 
ing over  it  appeared  that  the  subtenant  held  under  the  origi- 
nal lessees,  a  firm,  who  held  under  a  lease  which  provides  that 

27.  Birdsall    v.    Phillips,    17    Wend.       How.  Pr.  464. 

473;  Miller  y.  Levi,  44  N.  Y.  489.  32.  Staudt    v.    Everard^a    Breweries, 

28.  People  v.  Simpson,  28  N.  Y.  55.  70  Misc.  544,  127  N.  Y.  Supp.  432. 

29.  People  v.  Hovey,  4  Lans.  86.  33.  Eaton  v.  Hall,  43  Misc.   153,  88 

30.  Howard  v.  Ellis,  4  Sandf.  369.  N.  Y.  Supp.  260. 

31.  Michenfelder     v.     Gunther,      64 
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if  they  took  a  further  lease  they  could  renew  the  subtenant's 
lease.  Before  the  term  ended  a  lease  was  given  to  a  third 
party  voluntarily  guaranteed  by  the  firm  and  the  third  party 
then  gave  a  verbal  lease  to  the  firm.  The  firm  and  the  sub- 
tenant remained  in  possession.  After  the  new  lease  went  into 
effect  the  firm  refused  rent  from  the  subtenant  and  the  sub- 
tenant claims  the  new  lease  was  the  result  of  conspiracy  be- 
tween the  owners,  the  third  party,  and  the  firm  to  oust  him 
and  defeat  a  renewal  of  his  sublease.  It  was  held,  that  the 
owners  could  not  maintain  the  proceedings,  that  the  firm  was 
in  possession,  and  therefore,  were  necessary  parties  to  the 
proceedings,  and  it  was  erroneous  to  have  omitted  them.^* 

6.  Effect  of  conveyance  by  landlord. 

Where  a  sale  has  been  consummated  by  a  deed,  the  relation 
of  landlord  exists  on  the  part  of  the  purchaser  toward  tenants 
of  the  vendor.^"  Where  the  original  relation  is  by  agreement 
and  the  petitioner  relies  on  the  relation  so  established  and 
simply  by  virtue  of  her  representation,  the  relation,  if  any,  is 
conventional.^®  It  is  not  necessary  that  a  tenant  attorn  to  the 
assignee  of  the  landlord  in  order  to  enable  the  latter  to  main- 
tain summary  proceedings.^'  Where  a  guardian  demises  a 
house  belonging  to  his  ward,  which  is,  on  the  ward's  coming 
of  age,  conveyed  to  a  third  person,  the  grantee  may  maintain 
summary  proceedings  under  the  statute.^^ 

But  summary  proceedings  by  grantee  of  the  leased  premises 
cannot  be  brought  on  a  notice  to  quit  given  by  the  grantor.*' 
And  the  grantee  has  no  remedy  for  rent  past  due  at  the  time 
of  his  grant.^" 

The  purchaser  at  a  partition  sale  acquires  the  entire  estate 
and  interest  of  the  parties  and  is  entitled  to  bring  summary 
proceedings  against  a  tenant  of  the  premises  under  a  lease 
from  the  parties  to  the  partition  action.*^ 

34.  Schlaich  v.  Blum,  42  Misc.  225,      351. 

85  N.  Y.  Supp.  335.  39.  Griffin  v.   Barton,  22  Misc.   228, 

35.  Bostwick  v.  Frankfleld,  74  N.  Y.  49   N.  Y.    Supp.   1021;    aff'd,   27  App. 
207;  Birdsall  v.  Phillips,  17  Wend.  464.  Div.  632,  50  N.  Y.  Supp.  1127. 

36.  Drake  v.  Cunningham,  127  App.  40.  810  West  End  Avenue,  Inc.,  v. 
Div.  79,  111  N.  Y.  Supp.  199.  Frankel,  113  Misc.  338,  184  N".  Y.  Supp. 

37.  Wetterer  v.  Soubiroua,  22  Misc.  554. 

739,  49  N.  Y.  Supp.  1043,  83  St.  Rep.  41.  R.   S.   S.  Co.,  Ltd.,  v.  Apfel,  69 

1043.  '  Misc.  318,  125  N.  Y.  Supp.  484. 

38.  People  v.  IngersoU,  58  How.  Pr. 
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If  the  landlord  has  conveyed  all  his  interest  in  the  property 
he  is  no  longer  in  a  position  to  maintain  the  proceeding.  But, 
if  the  deed  has  not  been  delivered,  a  landlord,  who  has  con- 
tracted to  sell  the  premises,  may  maintain  the  proceeding.*^ 

If  a  landlord  has  made  a  lease  of  premises  to  take  effect 
upon  the  expiration  of  a  prior  lease,  upon  such  expiration  he 
has  an  interest  in  the  property  which  enables  him  to  maintain 
a  proceeding  against  the  tenant  holding  over.**  The  new 
tenant  in  such  a  case  cannot  maintain  the  proceeding  against 
the  former  tenant.^ 

7.  Mortgagor  and  mortgagee. 

Where  a  sublease  given  to  secure  a  debt  is  subject  to  can- 
cellation on  payment,  the  sublessor  to  account  for  rents  re- 
ceived and  disbursements  made,  the  relation  of  mortgagor 
and  mortgagee  is  created  and  not  that  of  landlord  and  tenant.*' 
The  fact  that  after  default  in  payment  of  an  instalment  of  the 
debt  the  debtor  agreed  to  pay  the  creditor  th6  rent  each  month, 
the  same  to  be  applied  upon  the  instalment  of  the  rent  then 
due,  does  not  change  the  relation  of  the  parties;  and  the 
creditor  is  not  entitled  to  maintain  summary  proceedings  to 
recover  possession  of  the  premises.*®  The  dismissal  of  a  pre- 
cept of  a  district  court  on  the  ground  that  by  reason  of  the 
purchase  of  a  mortgage  on  the  premises  the  tenant  became  a 
mortgagee  in  possession  and  not  liable  for  rent,  is  error.*'' 

A  receiver  pendente  lite  of  mortgaged  premises  cannot  dis- 
possess the  mortgagor  by  summary  proceedings  for  non-pay- 
ment of  rent.** 

42.  Miller  v.  Levi,  44  N.  Y.  489.  Misc.  320,  188  N.  Y.  Supp.  320. 

43.  Goelet  v.  Roe,  14  Misc.  28,  35  Compare,  Kusso  v.  Yuzolino,  19 
N.  Y.  Supp.  145,  69  St.  Eep.  372,  25  Misc.  28,  42  N.  Y.  Supp.  482,  76  St. 
Civ.  Pro.  86;  CuUinan  v.  Goldstein,  61  Kep.  482. 

Misc.  82,  113  N.  Y.  Supp.  21;  Eells  v.  45.  Cogliostro   v.   Galgano,   69   Misc. 

Morse,  67  Misc.   125,  121  N.  Y.  Supp.  321,  125  N.  Y.  Supp.  523. 

617;  Marbridge  BIdg.  Co.  v.  White,  113  4S,  Cagliostro   v.   Galgano,   69   Misc. 

Misc.  210,  185  N.  Y.  Supp.  230;   Eells  321,  125  N.  Y.  Supp.  523. 

V,  Morse,  142  App.  Div.  592,  127  N.  Y.  47.  Constant    v.    Barrett,    13    Misc. 

Supp.  438;    afl'd,  208  N.  Y.  103;    Im-  249,  34  N.  Y.  Supp.  163,  68  St.  Rep. 

bert  V.  Hallock,  23  How.  Pr.  456.  210. 

44.  Bells  V.  Morse,  208  N.  Y.  103;  48.  Curren  v.  Gillam,  106  Misc.  652, 
Marbridge    Bldg.    Co.    v.    White,    115  176  N.  Y.  Supp.  573. 


3136  SUMMARY   PBOCEBDINGS. 

8.  Mortg^ee  and  tenant  of  owner. 

A  mortgagee  in  possession  of  property  may  institute  sum- 
mary proceedings  to  oust  a  tenant  for  failure  to  pay  the  rent.*" 
Where  the  mortgagee  of  the  premises  holds  a  power  of  attor- 
ney from  the  landlord  to  rent  the  premises  and  apply  any 
rent  on  the  mortgage,  and  to  let  the  premises,  the  relation  of 
landlord  and  tenant  does  not  exist  between  him  and  the  person 
to  whom  the  premises  are  let,  and  he  cannot  maintain  sum- 
mary proceedings.^ 

9.  Master  and  servant. 

The  relation  of  landlord  and  tenant  does  not  exist  as  be- 
tween master  and  servant,  where  servant  is  furnished  a  house 
without  rent  as  part  of  his  compensation.^^  Under  subdivision 
1  of  section  1410,  a  servant  may  be  removed  in  summary  pro- 
ceedings after  the  expiration  of  the  employment,  but  in  such 
a  case  the  owner  also  has  a  right  to  remove  such  servant  with 
such  force  as  may  be  necessary.^^ 

An  agreement  by  which  one  undertakes  to  have  another's 
farm  managed  and  worked  in  a  good  and  workmanlike  man- 
ner, but  does  not  agree  to  give  his  personal  services  for  that 
purpose,  and  by  which  it  is  provided  that,  if  he  dies,  the  agree- 
ment is  to  be  carried  out  by  his  personal  representatives,  and 
no  provision  of  which  prevents  his  employing  another  person 
to  do  the  work,  does  not  create  the  relation  of  master  and 
servant  between  the  parties;  nor  are  the  provisions  of  sub- 
division 1  of  section  1410,  relating  to  the  occupation  of  master 
and  servant  for  the  purpose  of  instituting  summary  proceed- 
ings to  recover  real  property,  applicable  thereto.^ 

Where  a  person  becomes  the  occupant  of  premises  as  an  in- 
cident to  his  employment  for  the  purpose  of  enabling  him 
better  to  perform  his  services,  his  right  to  occupy  the  premises 
ceases  when  the  relation  of  master  and  servant  is  terminated, 
and  the  master  may  institute  a  summary  proceeding  for  his 
removal." 

49.  Goodnow  v.  Pope,   31  Misc.  475,      Sisson,  53Barb.  528;  aff'd,  54N.Y.  121. 
64  N.  Y.  Supp.  394.  52.  Wei^erg    v.     Cohen,     129     App. 

50.  Matter  of  Hosley,  56  Hun,  240,      Div.  496,  114  N.  Y.  Supp.  138. 

30  St.  Rep.  711;  9  N.  Y.  Supp.  752.  63.  Matter  of  Ballou,  62  Misc.  513, 

51.  People   V.   Annia,   45  BaA.  304;       116  N.  Y.  Supp.  1118. 

Kerrains  v.  People,  60  N.  Y.  221;  Hay-  54.  Shufelt  v.  Boyles,  88  Misc.   133, 

ward   V.   Miller,   3   Hill,   90;    Miller   v.      151  N.  Y.  Supp.  783. 
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10.  Vendor  and  vendee. 

A  purchaser  in  possession  does  not  sustain  the  conventional 
relation  of  landlord  and  tenant  with  the  vendor,  and  remain- 
ing after  default  on  the  contract,  cannot  be  dispossessed  as  a 
tenant  holding  over,  but  only  by  ejectment  or  foreclosure  of 
the  contract.^^  Such  a  vendee  is  not  an  intruder  or  squatter 
"within  the  meaning  of  subdivision  4  of  section  1411.^  Where 
the  person  in  possession  had  conveyed  the  fee  by  a  deed, 
agreeing  that  he  should  retain  possession  till  a  day  fixed,  a 
tenancy  is  not  created.^''  A  tenant  must,  at  the  time  the  pro- 
ceedings are  instituted,  hold  over  under  an  agreement  con- 
stituting a  tenancy;  if  he  holds  over  under  a  new  agreement 
with  the  landlord,  as  a  contract  for  purchase,  he  cannot  be 
dispossessed  under  the  statute.^  When  an  oral  agreement 
is  made  by  the  owner  of  real  estate  to  devise  land  to  persons 
if  they  will  live  with  him,  it  was  held  not  to  be  an  agreement 
for  leasing  premises,  and  summary  proceedings  will  not  lie.^' 
But,  where  one  goes  in  possession  under  an  agreement  to 
accept  a  lease  for  a  specified  time  and  refuses  afterward  to 
do  so,  the  relation  exists  and  the  party  in  possession  is  a 
tenant  at  sufferance.*" 

11.  Sale  under  execution  or  foreclosure. 

Under  subdivision  1  of  section  1411,  one  who  holds  over  and 
continues  in  possession  of  real  property  after  a  sale  under 
an  execution  may  be  removed  in  summary  proceedings,  al- 
though the  relation  of  landlord  and  tenant  does  not  exist  be- 
tween the  parties.  This  remedy  may  be  had  by  the  grantee 
of  the  purchaser  at  the  sale.®^  And  the  remedy  may  be  had 
against  the  person  in  possession  at  the  time  of  the  sale  under 
title  subsequent  to  the  judgment,  but  the  papers  must  show 
that  the  third  person  so  claims  title  under  the  execution 
debtor.*^     On  summary  proceedings  by  a  purchaser  of  an 

56.  Burkhart    v.    Tucker,    27    Misc.  621;  Capefc  v.  Parker,  3  Sandf.  662. 

724,    59   N.    Y.    Supp.    711;    People  v.  59.  Matter    of    Matthews,    49    Hun, 

Billow,  11  How.  Pt.  83.  346,  2  N.  Y.  Supp.  121. 

56.  Matter    of    Stookwell    v.    Wash-  GO.  Anderson    v.    Prindle,    23    Wend, 
burn,   59   Misc.    543,    111   N.   Y.   Supp.  616. 

413.  61.  Brown  v.  Betts,  15  Wend.  29. 

57.  Sims  V.  Humphrey,  4  Den.  185;  62.  Hallenbeek  v.   Garner,  20  Wend. 
Burnett  v.  Scribner,  16  Barb.  622.  22;   Birdsall  v.  Phillips,  17  Wend.  464. 

58.  Burnett    v.     Scribner,    16    Barb. 
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estate  for  years,  at  an  execution  sale,  any  person  may  be  re- 
moved who  is  in  possession  tinder  the  title  acquired  by  the 
purchaser;  the  provisions  apply  to  the  judgment  debtor  and 
all  holding  under  him  under  pretense  of  title  acquired  from 
him.*^  The  regularity  and  validity  of  the  proceeding  cannot 
be  inquired  into,  nor  whether  the  purchaser  was  a  bona  fide 
purchaser.  It  is  sufficient  if  the  judgment  and  execution  are 
regular  on  their  face."*  It  is  no  defense  that  the  person  pro- 
ceeded against  is  a  tenant  in  common  of  the  premises  sold ; 
the  purchaser  acquired  all  his  title,  and  has  a  right  to  be  sub- 
stituted to  his  possession  of  the  premises.*^  But  inquiry  may 
be  made  as  to  whether  the  execution  was  issued  by  the  owner 
of  the  judgment."'  And  to  maintain  summary  proceedings 
after  the  sale  of  a  leasehold  on  execution,  the  sale  must  be 
advertised  and  conducted  as  the  law  requires  for  a  sale  of  real 
property.^'' 

Subdivision  2  applies  only  in  case  of  a  foreclosure  by  ad- 
vertisement."* The  remedy  of  the  purchaser  in  other  fore- 
closures is  by  application  to  the  court  for  an  order  in  the 
nature  of  a  writ  of  assistance.*' 

Suromary  proceedings  cannot  be  maintained  for  land  sold 
under  foreclosure  of  mortgage,  which  contained  no  power  of 
sale,  as  such  mortgage  became  foreclosed  on  the  happening 
of  the  condition  under  operation  of  law,  and  not  by  virtue  of 
subdivision  2.  As  the  statutory  requirement  on  foreclosure 
by  advertisement  must  be  strictly  pursued,  a  purchaser  on  a 
sale  under  such  foreclosure  of  a  mortgage  given  to  secure 
notes,  one  of  which  has  been  transferred  to  a  bank  to  which 
an  assignment,  unrecorded,  of  the  mortgage,  absolute  in  form, 
but  shown  by  oral  evidence  to  be  as  collateral  only,  has  been 
made,  cannot  maintain  summary  proceedings  to  obtain  pos- 
session of  the  mortgaged  premises  where  the  foreclosure  pro- 
<;eedings  were  instituted  and  carried  on  in  the  name  of  the 
mortgagee  only,  without  mentioning  the  assignment.'^" 

63.  People    ex    rel.    Higgins    v.    Me-  67.  Mitnaeht  t.  Cocks,  65  How.  Pr. 
Adam,  84  N.  Y.  287.  84. 

64.  Jack  V.  Cashin,  1  City  Ot.  72;  68.  Bonacker  v.  Weyrick,  48  Misc. 
Getting  v.  Mohr,  34  Hun,  340;  Brown  189,  96  N.  Y.  Supp.  775. 

V.  Betts,  15  Wend.  29.  69.  Greene   v.   Geiger,   46   App.   Div. 

65.  Brown  v.  Betts,  13  Wend.  29.  210,  61  N.  Y.  Supp.  524. 

66.  Mawson  v.  Wermuth,  182  N.  Y.  70.  Weir  v.  Birdsall,  27  App.  Div. 
234.  404,  60  N.  Y.  Supp.  275. 
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A  wife  having  an  estate  for  life,  if  she  remains  a  widow, 
upon  condition  that  she  maintain  their  children,  was  held  to 
be  the  OAvner,  so  that  upon  foreclosure  her  estate  was  trans- 
ferred to  the  purchaser  on  the  sale,  who  became  entitled  to 
maintain  summary  proceedings.''* 

A  purchaser  of  real  property  at  a  judicial  sale  who  finds 
others  in  possession  cannot,  except  in  the  particular  eases 
provided  for  by  section  1411  without  further  proof  assume 
that  they  are  his  tenants,  and  cannot  by  service  of  a  thirty 
days'  notice  have  the  benefit  of  summary  proceedings  which 
are  applicable  only  where  the  conventional  relation  of  land- 
lord and  tenant  is  shown  to  exisf^ 

Where  a  mortgagee  purchases  the  lands  in  a  suit  of  fore- 
closure to  which  a  tenant,  holding  under  a  lease  subsequent 
to  the  mortgage  is  not  made  a  party  defendant,  he  occupies 
the  conventional  relation  of  landlord  with  the  tenant,  and  may 
maintain  summary  proceedings  on  a  violation  of  the  covenants 
of  the  leaseJ^ 

12.  Property  cultivated  on  shares. 

It  was  formerly  held  that  the  relation  of  landlord  and 
tenant  did  not  exist  under  an  agreement  to  work  a  farm  on 
shares,"  but  such  a  tenant  can  now  be  removed  under  sub- 
division 3  of  section  1411,  A  distinction  is  made  between  sec- 
tion 1410,  for  the  removal  of  a  tenant  where  the  relation  of 
master  and  servant  has  existed,  and  section  1411,  which  pro- 
vides for  removing  one  who  occupied  land  under  an  agree- 
ment to  work  on  shares.  Under  section  1410  a  servant  may 
be  removed  where  the  relation  of  master  and  servant  has  been 
terminated.  Under  section  1411  a  person  working  a  farm  on 
shares  may  be  removed  "when  the  time  fixed  in  the  agree- 
ment for  his  occupying  has  expired."  This  seems  to  be  the 
only  provision  for  a  summary  removal  in  the  ease  of  a  person 
working  a  farm  on  shares.'^  The  relation  of  landlord  and 
tenant,  under  a  tenancy  at  will,  with  a  money  rent,  is  created, 

71.  Lang  v.  Everting,  3  Misc.  530,  52  74.  Oakley      v.      SehoonmakeT,      15 
St.  Rep.  489,  23  N.  Y.  Supp.  329.  Wend.   226;    Putnam   v.  Wiae,   1    Hill, 

72.  Milligan    v.    Gabbett,    101    Misc.  234;   Wright  v.  Mosher,  16  How.  Pr. 
253,  167  N.  Y.  Supp.  558.  454;   Russell  v.  Russell,  32  How.   Pr. 

73.  Commonwealth  Mortgage  Co.   v.  400. 

De  Waltoflf,  135  App.  Div.  33,  119  N.  75.  Matter  of  Ballou,  62  Misc.  513, 

Y.  Supp.  781.  116  N.  Y.  Supp.  1118. 
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"within  the  meaning  of  the  provisions  in  relation  to  summary 
proceedings  for  the  dispossession  of  tenants,  by  an  agreement 
between  the  owner  of  land  and  the  worker  of  a  quarry  thereon, 
whereby  the  quarry  worker  takes  the  stone  produced  under 
an  obligation  to  pay  a  specified  part  of  the  proceeds  thereof 
as  rent  to  the  landowner.''^ 


13.  Squatters  and  intruders. 

Under  subdivision  4  of  section  1411  an  intruder  or  squatter 
may  be  removed  in  summary  proceedings.  A  "squatter"  is 
one  who  settles  on  the  lands  of  another  without  any  legal  au- 
thority, and  an  "intruder"  is  one  who  enters  upon  property 
where  he  has  no  right,  or  one  who,  after  the  death  of  an  an- 
cestor, enters  upon  land  unlawfully,  before  the  heir  can  enter. 
The  use  by  the  Legislature  of  the  words  "squatter"  and  "in- 
truder" in  the  statutes  affecting  possession  of  real  property 
does  not  include  persons  other  than  those  within  the  ordinary 
meaning  of  the  words.'"  An  occupant  in  lawful  possession 
under  a  lease  from  a  life  tenant  for  a  term  of  years  becomes  a 
trespasser  under  section  530  of  the  Real  Property  Law  upon 


76.  Barry  v.  Smith,  1  Misc.  240, 
23  N.  Y.  Supp.  129;  affirmed,  69  Hun, 
88,  23  N.  Y.  Supp.  261. 

77.  WiUiams  v.  Alt,  226  N.  Y.  283. 
See  also,  B.  J.  Galligan  &  C!o.  v.  P. 

S.  M.  Inc.,   116  Misc.  754. 

Toilet  room, — Where  the  terms  of  a 
lease  indicate  that  the  use  of  a  toilet 
room  by  the  tenant  as  appurtenant  of 
the  premises  occupied  by  her  was 
plainly  contemplated,  the  provisions  of 
section  1411  do  not  apply.  Belrose 
Realty  Co.  v.  Maier,  144  N.  Y.  Supp. 
320. 

Letters  patent. — In  summary  pro- 
ceedings to  remove  squatters  from 
lands,  it  is  error  to  refuse  to  allow  the 
petitioner  claiming  a  title  derived  from 
the  State  to  introduce  in  evidence  a 
document  claimed  to  be  letters  patent 
in  the  absence  of  any  claim  or  proof  by 
the  respondent  of  a  defect  in  the  title. 
White  V.  Lancraft,  148  App.  Div.  692, 
132  N.  Y.  Supp.  1016. 

Biemoval  of  intruder.— The  plaintiff, 
who  owned  an  undivided  one-third  in- 


terest in  certain  premises,  was  in  the 
actual  possession  of  the  entire  premises 
by  a  tenant  who  had  entered  under  a 
lease,  paying  a  stipulated  rent  for  the 
use  and  occupation  thereof.  The  de- 
fendant entered  into  negotiations  with 
the  tenant  and  concluded  an  arrange- 
ment by  which  the  latter  agreed  to  at- 
torn to  the  defendant,  who  went  into 
immediate  possession  without  the  con- 
sent of  the  plaintiff,  but  with  the  con- 
sent of  the  tenant.  The  defendant 
claimed  title  to  the  premises  under  a 
tax  deed  which  was  subsequently  ad- 
judged to  be  invalid  as  against  the 
owner.  After  this  had  been  decided  the 
plaintiff  instituted  proceedings  for  the 
removal  of  the  defendant  from  the 
premises  as  an  intruder,  as  authorized 
by  section  1411.  Held,  that  he  was  en- 
titled to  do  so  as  the  defendant  had 
intruded  upon  the  land,  without  the 
permission  of  the  plaintiff,  within  the 
meaning  of  those  terms  as  used  in  the 
said  section.  O'Donnell  v.  Mclntyre, 
41  Hun,  100. 
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refusal  to  yield  possession  of  said  premises  after  the  death 
of  the  life  tenant,  and  the  remedy  of  the  owners  is  by  action 
in  ejectment  and  not  by  summary  proceedings,  since  the  con- 
ventional relation  of  landlord  and  tenant  does  not  exist  and 
the  occupant  is  not  such  a  trespasser  as  may  be  removed 
through  such  proceedings.'*  The  remedy  does  not  apply  to 
the  case  of  a  tenant  for  the  life  of  another,  who  continues  in 
possession  after  the  determination  of  his  estate.™ 

The  presence  of  the  husband  on  the  premises  at  the  time  of 
the  wife's  death  does  not  constitute  a  legal  occupancy.  And 
where  the  legal  title  was  in  the  wife  and  where  immediately 
upon  her  death  the  title  descended  to  the  heirs  at  law  the  hus- 
band becomes  an  intruder  and  may  be  ousted  by  summary 
proceedings.***  But,  where  a  husband  and  wife  are  living 
together  upon  premises  owned  by  her  he  is  not  a  squatter  or 
an  intruder  upon  the  property,  and  her  petition  thereunder  to 
oust  him  as  a  squatter  must  be  dismissed,  though  it  is  alleged 
that  the  permission  given  to  him  to  occupy  the  premises  had 
been  revoked  and  notice  thereof  was  duly  given  to  him.*^ 

The  provisions  of  subdivision  4,  authorizing  summary  pro- 
ceedings to  recover  the  possession  of  lands  after  revocation  of 
permission  and  notice  to  the  person  to  be  removed,  have  refer- 
ence to  permission  given  to  a  person  to  occupy  the  premises 
after  such  person  has  intruded  into  or  squatted  upon  the  same 
and  do  not  authorize  such  proceedings  where  the  original 
entry  was  by  the  owner's  permission.*^  Thus,  one  entering 
into  possession  as  a  guest  of  the  owner  during  the  owner's 
absence,  cannot  be  removed  in  summary  proceedings,  although 
the  permission  to  occupy  has  been  revoked.*' 

A  widow  is  entitled  to  remain  in  the  chief  house  of  her  hus- 
band for  forty  days  after  her  husband's  death  and  at  the  ex- 
piration of  that  period  is  not  a  squatter  or  intruder  and  can- 
not be  removed  therefrom  by  summary  proceedings.** 

78.  Williams   v.   Alt,   186  App.   Div.      Marshall,    116   Misc.    249,    190   N.    Y. 
235,    174   N.    Y.    Supp.    460;    affirmed,      Supp.  318. 

226  N.  y.  283.  83.  Matter    of    Stockwell    v.    Waeh- 

79.  Livingston  v.  Tanner,   14  N.  Y.      burn,   59  Misc.   543,    111   N.   Y.  Supp. 
64;    Torrey  v.   Torrey,   14  N.  Y.  430;      413. 

Buck  V.  Binninger,  3  Barb.  391.  83.  Eosenzweig     v.     Portnoy,      117 

80.  Newman  v.  O'Rourke,  149  N.  Y.      Misc.  136. 

Supp.  514.  84.  Lincoln  Trust  Co.  v.  Hutchinson, 

81.  Cipperly  v.   Cipperly,   104   Misc.      65  Misc.  690,  120  N.  Y.  Supp.  811. 
434,  172  N.  Y.  Supp.  351;  Marshall  v. 
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Where  a  party  is  in  possession  of  land  by  her  tenant,  and  a 
person  setting  up  a  claim  to  the  premises  through  a  tax  deed, 
afterward  adjudged  invalid,  induces  the  tenant  to  attorn  to 
him,  and  enters  into  possession  of  the  premises,  he  is  an  in- 
truder within  the  meaning  of  this  subdivision.^ 

In  proceedings  to  dispossess  a  squatter,  where  the  defendant 
faUed  to  show  any  right  of  possession  to  the  premises,  he  could 
not  introduce  a  deed  given  to  a  sheriff  under  a  sale  of  the 
premises  on  execution  against  a  third  person,  who,  it  was  not 
shown,  had  title  to  or  possession  of  or  lien  on  the  premises, 
nor  could  he  introduce  a  lease,  the  execution  of  which  was  not 
proved,  from  the  sheriff's  grantee  under  whom  he  claimed 
possession.*" 

B.  Expiration  of  term. 
1.  In  general. 

Upon  the  expiration  of  the  tenancy,  the  landlord  can  main- 
tain sununary  proceedings  against  a  tenant  holding  over.  The 
difficulty  lies  in  determining  whether  the  tenancy  has  expired. 
Where  tenant's  term  terminates  at  a  particular  time,  it  is  not 
necessary  that  the  landlord  should  give  him  notice  to  quit,  in 
order  to  maintain  proceedings  after  expiration  of  the  term.*^ 
Where  a  tenant  under  a  lease  for  a  definite  term  holds  over 
the  term  without  a  new  agreement,  the  landlord  may  treat  him 
either  as  a  tenant  or  as  a  trespasser.  Where  a  subtenant  holds 
over  in  violation  of  a  covenant  to  surrender  possession  at  the 
expiration  of  the  term  the  tenant  may  dispossess  him  and 
then  sue  for  damages  for  breach  of  the  covenant  to  surrender.^ 

Where  a  landlord  accepts  from  the  trustee  in  bankruptcy  of 
his  tenant  the  rent  for  the  month  in  which  he  sold  the  bank- 
rupt's interest  in  the  lease,  a  summary  proceeding  for  holding 
over  commenced  on  the  last  day  of  said  month  should  have 
been  dismissed  on  the  ground  that  it  was  prematurely  insti- 
tuted.*' 

In  proceedings  to  remove  a  tenant  and  under-tenant  as  hold- 

85.  O'Donnell  v.  Mclntyre,  2  St.  Rep.  88.  Phelan    v.    Kennedy,    185    App. 

343;  8.  c,  1  St.  Rep.  68,  41  Hun,  100,  Div.  749,  173  N.  Y.  Supp.  687. 

9  Civ.  Pro.  370;   rev'g,   16  Abb.  N.  C.  See  also,  Fifty-Fourth  Street  Realty 

84.  Co.  V.  Goodman,  80  Misc.  639,  141  N. 

88.  Mauterstock     v.     Williams,     42  Y.  Supp.  959. 

Misc..  402,  86  N.  Y.  Supp.  804.  89.  Webendorfer      v.      Landau,      89 

87.  Cox  V.  Sammis,  57  App.  Dir.  173,  Misc.  129,  151  N.  Y.  Supp.  504. 
68  N.  Y.  Supp.  203. 
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ing  over,  if  the  under-tenant  sets  up  that  he  is  a  tenant  and  has 
paid  rent,  but  it  is  shown  that  he  is  a  tenant  of  the  lessee,  and 
that  the  lease  has  expired,  it  is  a  proper  case  for  summary 
proceedings.'" 

2.  Yearly  tenancy. 

A  lease  for  a  definite  term  for  one  or  more  years,  requires 
no  notice  to  terminate  the  tenancy  at  the  end  of  the  term.*^ 
Where  a  tenant  for  one  or  more  years  holds  over  after  the  ex- 
piration of  his  term,  the  landlord  has  the  option  to  treat  him 
as  a  trespasser,  or  as  a  tenant  for  another  year.  It  is  not  in 
the  power  of  the  tenant  to  refuse  to  be  treated  as  such  under 
such  circumstances.'^  At  the  expiration  of  a  subsequent  year, 
he  can  probably  be  evicted  without  notice,''  but  there  have 
been  cases  when  a  tenancy  from  year  to  year  has  been  created 
under  such  circumstances  that  the  tenancy  cannot  be  termi- 
nated without  notice.'* 

3.  Monthly  tenant. 

Except  in  the  City  of  New  York,  where  a  special  statute 
prevails,  notice  is  not  required  to  terminate  a  monthly  tenancy 
or  a  tenancy  from  month  to  month.'^  A  monthly  tenancy  is 
established  where  it  appeared  that  the  tenant  hired  his  flat 
from  the  owner  and  paid  $25  when  he  first  went  in  and  $25 
a  month  thereafter,  although  not  always  in  advance.'®  On  the 
issue  as  to  whether  the  holding  was  by  the  year  or  by  the 

90.  O'Connor  v.  Schmitz,  36  St.  Eep.      29. 

317,   13  N.  Y.   Supp.  442.  94.  Prouty  v.  Prouty,  5  How.  Pr.  81; 

91.  Smith  V.  Littlefleld,  51  N.  Y.  Wright  v.  Mosher,  16  How.  Pr.  454; 
539;  Adams  v.  City  of  Cohoes,  127  N.      Park  v.  Castle,  19  How.  Pr.  29. 

Y.  175;  Rowan  v.  Lytle,  11  Wend.  616.  See  also,  People  v.  Paulding,  22  Hun, 

Expiration. — ^As  to  when  a  lease  for  91. 
a  year  or  for  years  expires,  see  Wilcox  95.  People    v.    Schackno,    48    Bail). 

V.  Woods,  9  Wend.  346;  People  v.  Rob-  551;  People  v.  Goelet,  64  Barb.  476. 
ertson,  39  Barb.  9;  Chretien  v.  Coney,         Reasonable  notice. — ^Where  a  tenant 

1  N.  Y.  419;  House  v.  Burr,  24  Barb.  is    in    possession    under    an    indefinite 

S25.  monthly   hiring  and  pays  rent  in  ad- 

92.  Schuyler  v.  Smith,  51  N.  Y.  309;  vance,  the  most  that  can  be  inferred 
Souhami  v.  Brownstone,  189  App.  Div.  on  the  subject  of  notice  to  terminate 
1,  177  N.  Y.  Supp.  726;  Matter  of  is  that  a.  reasonable  notice  should  be 
Kinum,  197  App.  Div.  839,  189  N.  Y.  piven.  Ludington  v.  Garlock,  55  Hun, 
Supp.  536.  612,  9  N.  Y.  Supp.  24,  29  St.  Eep.  600. 

93.  Adams  v.  City  of  Cohoes,  127  N.  96.  Drake  v.  Cunningham,  127  App. 
Y.   175;  Park  v.  Castle,   19  How.  Pr.  Div.  79,  111  N.  Y.  Supp.  199. 
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month,  evidence  as  to  the  terms  of  other  tenants  is  not  ad- 
missible.^'' And,  on  the  issue  as  to  the  duration  of  a  term  of 
letting,  proof  of  a  conversation  between  landlord's  agent  and 
others,  in  the  absence  of  defendant,  to  the  effect  that  his  au- 
thority was  limited  to  the  renting  by  the  month  of  the  premises 
is  not  admissible.** 

4.  Monthly  tenant  in  city  of  New  York. 

Chapter  209  of  the  Laws  of  1920,  amending  chapter  357 
of  the  Laws  of  1889,  requires  a  thirty  day  notice  by  the  land- 
lord to  terminate  a  monthly  tenancy  or  a  tenancy  from  month 
to  month.'*  Originally  the  statute  required  a  notice  of  five 
days,  but  the  length  of  notice  has  been  increased  from  time  to 
time  until  the  present  statute  requires  a  notice  of  thirty  days. 
The  statute  is  applicable  only  in  the  City  of  New  York.  Proof 
of  due  service  of  the  statutory  notice  is  a  condition  precedent 
to  the  granting  of  a  final  order  of  dispossession.^  But,  if  the 
proper  notice  is  given,  the  tenant  may  be  removed  under  sub- 
division 1  of  section  1410  of  the  Civil  Practice  Act.^ 

If  the  tenant  gives  notice  of  his  intention  to  quit  the  prem- 
ises at  the  expiration  of  the  month,  the  statutory  notice  is  not 
required.* 

Notice  to  a  monthly  tenant  to  vacate  which  contains  no 
warning  that  on  his  failure  to  do  so  summary  proceedings 
will  be  taken  against  him  is  not  a  substantial  compliance  with 
the  statute.* 

An  agreement  by  a  landlord  to  give  the  tenant  due  notice 
in  case  he  should  want  the  premises  does  not  change  the 
character  of  a  tenancy  from  month  to  month.  Due  notice  to 
quit  in  the  case  of  a  tenancy  from  month  to  month  is  thirty 

97.  Schneider  v.  Hill,  19  Misc.  56,  proeoedings  for  holding  over,  need  not 
42  N.  Y.  Supp.  879,  76  St.  Eep.  879.  be  served  upon  subtenant.     Decker  v. 

98.  Babin  v.  Enaley,  14  App.  Div.  Sexton,  19  Misc.  59,  77  St.  Rep.  167, 
548,  77  St.  Rep.  849,  43  N.  Y.  Supp.  43  N.  Y.  Supp.  167. 

849.  2.  Martin  v.  Crossley,  46  Misc.  254, 

99.  Acceptance  of  sub-lessee  as  tem-      91  N.  Y.  Supp.  712. 

ant,— See  Simmons  v.  Pope,  84  N.  Y.  3.  A.    N.    P.   Realty   Co.   v.   Tunick, 

Supp.  973.  115  Misc.    190,   187   N.   Y.   Supp.  437; 

1.  Brien  v.  Romano,  27  Misc.  225,  57  Hoske   v.   Gentzlinger,   87  Hun,   3,   33 

N.  Y.  Supp.  750.  N.  Y.  Supp.  747. 

Subtenant. — ^Notice   of   the   termina-  4.  Folz   v.   Shalow,    16  N.   Y.   Supp. 

tion  of  tenancy  as  basis  of  summary  942. 
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days.  An  affidavit  of  service  of  the  notice  to  quit  in  such  a 
case  need  not  be  attached  to  the  petition,  but  such  service 
may  be  proved  by  parol  evidence.^ 

5.  Tenants  at  will  and  by  sufferance. 

Under  section  228  of  the  Real  Property  Law,  a  thirty  day 
notice  is  required  to  be  given  by  the  landlord  in  order  to 
terminate  a  tenancy  at  will  or  by  sufferance.''  If  the  dura- 
tion of  the  term  is  not  definite,  it  is  generally  a  tenancy  at 
will,  and  a  thirty  day  notice  is  required.''  But  in  the  City  of 
New  York,  an  indefinite  term  continues  until  the  first  day  of 
October.*  Generally,  a  tenant  who  holds  for  an  indefinite 
term  is  entitled  to  retain  possession  so  long  as  he  pays  the 
rent,  or  until  he  receives  one  month's  notice  to  quit.'  Where 
in  proceedings  to  dispossess  a  party  as  a  tenant  holding  over, 
there  is  no  proof  of  a  tenancy  under  the  lease,  and  the  pos- 
session is  consistent  with  a  tenancy  at  will  or  by  sufferance, 
the  landlord  not  being  entitled  to  possession  on  a  day  certain, 
is  bound  to  give  thirty  days'  notice  of  the  termination  of  the 
tenancy.^" 

Where,  before  the  expiration  of  his  lease,  the  tenant  is  told 
he  may  remain  in  possession,  as  a  monthly  tenant,  until  the 
tenement-house  department  should  give  notice  to  the  land- 
lords requiring  the  tenant's  removal,  there  is  an  agreement 
for  an  indefinite  hiring  under  which  the  tenant  is  entitled  to 
one  month's  notice  to  quit." 

A  tenant  in  possession  under  an  invalid  lease  is  a  tenant  at 
will,  and  a  petition  in  summary  proceedings  for  his  removal 
which  does  not  allege  that  he  wa,s  given  the  notice  required 
by  section  228  of  the  Real  Property  Law  is  jurisdictionally 
defective;  but  where  the  tenant  enters  a  general  appearance, 
goes  to  trial  upon  the  merits  and  makes  no  motion  in  regard 
toi  such  defect,  it  is  waived.*^ 

The  notice  takes  effect  thirty  days  after  service,  and  the 

5.  Simpson  v.  Masson,  11  Misc.  351,  9.  Klingenstein     v.     Goldwasfler,     27 
32  N.  Y.  Supp.  136.  Misc.  536,  58  N.  Y.  Supp.  342. 

6.  Hoffman  v.  Viin  Allen,  22  N.   Y.  10.  Weinhauer    v.    Eastern    Brewing 
Supp.  369,  3  Misc.  99,  51  St.  Rep.  603.  Co.,  85  N.  Y.  Supp.  354. 

7.  Nichols   V.  Williams,   8   Cow.    13;  11.  Rybicki  v.  Kalish,  58  Misc.  219, 
Post  V.  Post,  14  Barb.  253;  Sarsfield  v.  108  N.  Y.  Supp.  1001. 

Healy,  50  Barb.  245.  12.  Carman  v.  Pox,  86  Misc.  197,  149 

8.  See  the  following  subdivision.  N.  Y.  Supp.  213. 
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naming  of  a  day  on  which  the  time  will  expire  less  than  thirty 
days  after  service  of  the  notice  does  not  vitiate  it."  The 
notice  to  quit  in  the  case  of  a  tenancy  at  will  need  not  termi- 
nate at  the  end  of  the  month."  But  the  notice  must  be  plain 
and  explicit,  as  well  as  precise  and  definite  in  its  terms.^  The 
notice  to  quit  must  be  given  by  the  person  holding  the  legal 
title  to  the  premises ;  the  holder  of  a  contract  of  sale  cannot 
give  a  valid  notice,  nor  can  a  purchaser  who  has  not  obtained 
his  deed." 

A  landlord  cannot  maintain  summary  proceedings  for  the 
recovery  of  premises  leased  to  a  tenant  under  an  alleged  void 
lease,  where  there  has  been  no  termination  of  whatever  ten- 
ancy existed,  by  notice  or  limitation,  as  prescribed  by  law.^' 

The  statutory  right  of  a  tenant  at  will  to  thirty  days'  notice 
to  quit  is  waived  where  his  counsel  states  that  he  disclaims  any 
right  to  the  premises  if  plaintiff  is  the  heir  of  his  father." 

6.  Indefinite  dnration  in  city  of  New  York. 

Under  section  232  of  the  Eeal  Property  Law,  an  agreement 
for  the  occupation  of  real  estate  in  the  City  of  New  York, 
which  does  not  particularly  specify  thie  duration  of  the  occu- 
pation, is  deemed  to  continue  until  the  first  day  of  October 
next  after  the  possession  commences  under  the  agreement. 
This  section  has  no  application  where  the  term  of  the  tenancy 
is  created  by  implication  of  law."  Thus,  at  the  expiration  of 
a  term  for  years,  if  the  tenant  holds  over  with  the  consent  of 
the  landlord,  the  law  implies  an  additional  term  for  one  year, 
and  the  statute  is  not  applicable.^" 

7.  Reservation  of  right  to  terminate  lease. 

If  the  lease  reserves  to  the  landlord  the  right  to  terminate 
the  lease  by  giving  notice  of  a  prescribed  length  of  time,  if 
the  tenant  refuses  to  quit  the  premises  after  the  giving  of  the 

13.  Burns  v.  Bryant,  31  N.  Y.  453.  19.  Stern   &   Co.    v.    Avedon    &   Co., 

14.  Simpson  v.  Masson,  11  Misc.  351,  Inc.,    194    App.    Div.    433,    185    N.    Y. 
32  N.  Y.  Supp.  136,  65  St.  Rep.  278.  Supp.  392. 

15.  People  V.  Gedney,  15  Hun,  475.  20.  Souhami     v.     Brownstone,     189 

16.  Reeder  v.  Sayre,  70  N.  Y.  180.  App.    Div.    1,    177    N.    Y.    Supp.    726; 

17.  Cosset   V.   Fox,   90  N.   Y.   Supp,  Stern  &  Co.  v.  Avedon  &  Co.,  Inc.,  194 
477.  App.  Div.  433,   185  N.  Y.   Supp.   392; 

18.  Wissel  V.  Ott,  34  App.  Div.  159,  Mahoney  v.  Dabl«,  111  Misc.  361,  181 
54  N.  Y.  Supp.  605.  N.  Y.  Supp.  243. 


SUMMARY  PEOCEEDINGS.  3147 

notice  and  the  expiration  of  the  time  limited,  he  may  be  pro- 
ceeded against  by  summary  proceedings.''^  But  it  has  been 
held  that  an  agreement  of  a  tenant  that,  in  case  of  a  sale  of 
the  premises,  he  will  vacate  them  on  thirty  days'  notice,  is  a 
condition  and  not  a  conditional  limitation  of  the  lease,  and, 
while  the  refusal  of  a  tenant  to  vacate  the  premises  on  the  day 
set  by  such  a  notice  entitles  the  landlord  to  bring  an  action  in 
ejectment  or  for  breach  of  covenant,  the  tenant  is  not  a  hold- 
over until  his  lease  expires,  and  summary  proceedings  will 
not  lie  against  him  as  a  holdover.^^ 

Summary  proceedings  may  be  maintained  against  a  tenant 
under  a  lease  for  a  specified  time,  containing  the  provisions 
that  if  the  lessor  sells  before  the  end  of  the  term  that  the 
tenant  shall  surrender  the  demised  premises  on  receiving 
three  months'  notice  and  the  equivalent  of  three  months' 
rent.^^ 

In  the  absence  of  statute,  if  a  lease  provides  that  if  the  land- 
lord deems  the  tenancy  undesirable  the  premises  will  be  va- 
cated on  two  months'  notice  in  writing,  the  landlord  is  not 
bound  to  give  any  grounds  for  deeming  the  tenancy  undesir- 
able.^* But  subdivision  6  of  section  1410  provides  that  the 
proceeding  shall  not  be  maintainable  under  such  circum- 
stances, unless  the  landlord  shall  establish  to  the  satisfaction 
of  the  court  that  the  tenant  is  objectionable.  But,  where  a 
lease  provides  that  the  landlord  may,  in  case  he  deems  the 
occupants  objectionable,  re-enter  on  giving  five  days'  notice, 
and,  after  giving  such  notice,  "shall  be  entitled  to  the  imme- 
diate possession"  of  the  demised  premises,  such  provision 
constitutes  a  condition  and  not  a  limitation  of  the  term ;  and, 
after  the  expiration  of  five  days,  the  tenant  continuing  in 
possession  does  not  "hold  over"  within  the  meaning  of  the 
statute  relating  to  summary  proceedings.^ 

Where,  by  express  provision,  the  covenants  and  agreements 

21.  Miller    v.    Lev.i,    44    N.    Y.    489;  23.  Eonginsky    v.    Drantz,    39    Misc. 
Barney  Estate  Co.  v.  P.  &  S.  Mfg.  Co.,      347,  79  N.  Y.  Supp.  839. 

68    Misc.    501,    124   N.    Y.    Supp.   781;  24.  Gorliam  Constr.  Co.  v.  Woolman, 

Seheele  v.  Waldman,  136  App.  Div.  679,  111   Misc.   365,   181   N.  Y.  Supp.   379; 

121  N.  Y.  Supp.  486.  Manhattan   L.   Ins.   Co.   v.   Gosford,   3 

See  also  Beekman  v.  Stern,  191  App.  Misc.  509,  62  St.  Eep.  419,  23  N.  Y. 

Div.  512,  181  N.  Y.  Supp.  873.  Su])p.  7. 

22.  Weinmann  v.  Trainor,  114  Misc.  25.  Grosscup  v.  Spillar,  68  Misc.  499', 
403,  186  N.  Y.  687.  124  N.  Y.  Supp.  787. 
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of  a  written  lease  bind  the  parties  and  their  "legal  representa- 
tives," the  lessor's  right  to  cancel  the  lease  npon  fifteen  days' 
written  notice,  as  therein  provided,  may  be  exercised  by  a 
grantee  of  the  premises.^  But,  if  the  privilege  of  terminating 
the  lease  is  purely  personal  to  the  landlord,  it  cannot  be  exer- 
cised by  his  successors  in  interest.^ 

Where  a  lease  provided  that  in  the  event  of  the  landlord 
conveying  his  title,  the  lease  should  terminate  after  sixty 
days'  written  notice  to  the  tenant,  a  notice  stating  that  the 
landlord  intended  to  convey,  which  was  served  before  the  day 
of  the  conveyance,  is  ineffective  to  terminate  the  lease.  More- 
over, such  notice  is  ineffective  if  it  did  not  state  that  the  land- 
lord had  agreed  to  sell  the  demised  premises  but  referred  to 
adjoining  property  and  confirmed  the  tenant's  right  to  retain 
possession  on  giving  notice  of  such  intention.^ 

Where  a  lease  provides  that  the  lessee  shall  surrender  in 
case  of  sale,  upon  thirty  days'  notice,  and  that  in  case  of  sale 
he  should  be  repaid  all  rent  paid  by  him,  it  is  held  that  the 
sale  contemplated  was  a  sale  pending  the  term,  followed  by  an 
ouster  of  the  tenant  before  the  expiration  thereof;  and  that, 
as  the  thirty  days'  notice  had  been  duly  given  and  his  pos- 
session had  not  been  disturbed,  he  could  be  dispossessed  after 
the  expiration  of  term  without  the  repajrment  of  the  sums 
paid  by  him  for  rent  even  though  a  sale  had  been  made  dur- 
ing the  term.^ 

8.  Right  of  tenant  to  renew  lease. 

If  a  lease  gives  an  option  to  the  tenant  to  renew  it  for  a 
prescribed  period,  and  he  performs  the  terms  thereof  required 
to  signify  his  intention  of  accepting  the  renewal,  he  is  entitled 
to  continue  in  possession.**  If  the  lease  provides  for  an  ex- 
tension on  the  same  terms,  and  does  not  require  notice  of  a 

26.  Adler    v.    Lowenstein,    62    Misc.      88. 

556.  102  N.  Y.  492.  Option     not     exercised.— Where     the 

27.  507  Madison  Ave.  Realty  Co.  v.  tenant  claimed  that  the  lease  for  three 
Martin,  114  Misc.  315.  years  which  had  expired  had  been  re- 

28.  Scheele  v.  Waldman,  13ft  App.  newed  in  accordance  with  its  terms, 
Div.  679,  121  N.  Y.  486.  but  did  not  prove  notice  to  that  effect 

29.  Childs  V.  Skillin,  39  Misc.  825,  on  his  part,  and  the  landlord  proved 
81  N.  Y.  Supp.  348.  due  notice  to  terminate  it;  held,  that 

30.  Northmaim  v.  Haas,  114  Misc.  a  dispossession  for  holding  over  was 
384,  186  N.  Y.  Supp.  609;  Giordano  v.  proper.  Caggiano  v.  Gallerenzi,  26 
Zap,  115  Misc.   619,  189  N.  Y.  Supp.  Misc.  819,  57  N.  Y.  Supp.  2. 
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purpose  on  the  part  of  the  lessee  to  continue  it,  his  holding 
over  is  to  be  deemed  in  pursuance  of  an  election  so  to  do,  and 
summary  proceedings  will  not  be  sustained  against  him  on 
the  ground  his  lease  has  expired.^^  Where  the  provisions  of 
an  old  lease  are  continued  in  a  new  lease  by  reference  only,  a 
provision  of  the  former  lease  for  a  renewal  of  the  term  is  not 
incorporated  in  the  new  lease,  unless  that  intention  is  clearly 
expressed.*^ 

9.  Breach  of  condition  of  lease. 

It  is  the  general  rule  that  the  right  of  the  landlord  to  for- 
feit the  lease  for  breach  of  a  condition,  does  not  put  the  tenant 
in  the  position  of  "holding  over,"  and  summary  proceedings 
will  not  lie  to  enforce  the  forfeiture.^*  Although  the  lease  au- 
thorizes the  landlord  to  re-enter  in  case  of  a  violation  of  a 
clause  of  the  lease,  the  right  of  re-entry  must  be  enforced  by 
an  action  of  ejectment,  not  in  summary  proceedings.^* 

A  provision  of  a  lease  that,  if  default  should  be  made  in 
any  of  the  covenants  or  the  tenant  fail  in  the  performance  of 
any  of  the  conditions  or  provisos  from  then  and  upon  the 
happening  of  said  event,  and  at  the  election  of  the  party  of 
the  first  part,  the  lease  and  the  estate  thereby  granted  should 
cease,  determine,  and  be  entirely  void  is  a  condition  and  not  a 
limitation;  and,  upon  the  tenant's  breach  of  his  covenant  not 
to  assign,  the  lease  did  not  terminate  until  the  landlord  had 
exercised  his  option  by  an  actual  re-entry.  In  such  ease  the 
landlord  cannot  without  notice  exercise  the  option  by  insti- 
tuting summary  proceedings  for  the  removal  of  the  tenant.^^ 
But,  where  the  leases  provides  that  upon  the  violation  of  a* 
covenant  and  the  giving  of  a  certain  notice  to  the  tenant  the 
term  of  a  lease  shall  expire,  summary  proceedings  will  lie  to 

31.  Kelly   v.   Varnes,    52    App.    Div.  487.  61   St.  Rep.  97,  30  N.   Y.   Supp. 
100,  64  N.  Y.  Supp.  1040.  243;  McMahon  v.  Howe,  40  Misc.  546. 

32.  Jones   v.    Cocomitros,    114   Misc.  82  N.  Y.  Supp.  984;  Martin  v,  Cro3s- 
447,  186  N.  Y.  Supp.  683.  ley,  46  Misc.  254,  91  N.  Y.  Supp.  712; 

33.  Kramer  v.  Amberg,  16  Civ.  Pro.  Fifth  Ave.  Building  Co.  v.  Potaras,  78 
445,  4  N.  Y.  Supp.  613,  25  St.  Rep.  60.  Misc.     150,    137    N.    Y.    Supp.    896; 

34.  Beach  v.  Nixon,  9  N.  Y.  35;  Mil-  Cochran   v.   Anderson,    111   Misc.   632, 
ler  V.  Leve,  44  N.  Y.  489;   Matter  of  182    N.    Y.    Supp.    265;     Penoyer    v. 
Guaranty  Build.  Co.,  52  App.  Div.  140,  Brown,  2   (McCarthy),  Civ.  Pro.  61. 
64    N.   Y.   Supp.    1056;    Kleinstein   v.  35.  James  v.  Paddell,  67  Misc.  420, 
Gonsky,  134  App.  Div.  266,  118  N.  Y.  122  N.  Y.  Supp.  760. 

Supp.  949 ;  Estelle  v.  Dinsbeer,  9  Misc. 
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remove  such  tenant  holding  over.'®  Two  clauses  in  a  lease 
giving  the  landlord  the  right  to  recover  possession  by  sum- 
mary proceedings  and  by  ejectment,  are  not  inconsistent,  and 
he  may  elect  to  pursue  his  remedy  under  either  clause." 

10.  Estoppel  of  landlord. 

A  tenant  cannot  be  removed  where  the  landlord  has  done 
some  act  which  amounts  to  an  acknowledgment  of  his  right 
to  retain  possession.^^  Where  a  lease  for  the  term  of  two 
years  and  two  months  was  executed  by  the  owner's  husband 
in  her  presence  and  with  her  consent;  and  she  witnessed  his 
signature  to  it  as  landlord;  and  the  fact  that  she  was  the 
owner  of  the  property  was  known  to  the  tenant  at  the  time 
the  lease  was  executed,  and  the  latter  then  asked  her  if  her 
husband  could  sign  the  lease,  to  which  she  replied  that  it 
would  be  all  right,  it  was  held,  that  she  could  not  maintain 
summary  proceedings  upon  the  ground  that  the  lease  was  in- 
valid except  for  the  period  of  one  year.  The  institution  of 
summary  proceedings  for  non-payment  of  rent,  the  petition 
setting  forth  the  execution  of  the  lease  and  its  terms,  and  the 
collection  of  the  rent  thereafter,  was  held  to  constitute  a 
ratification  of  the  lease.^ 

In  dispossession  proceedings  instituted  in  the  Municipal 
Court  of  the  City  of  New  York,  it  appeared  that  there  was  in 
existence  a  lease  purporting  to  be  made  by  the  landlord's 
grantor,  but  not  authorized  by  him.  The  landlord,  ignorant 
of  the  terms  of  the  lease,  accepted  rent  thereunder  under  a 
misapprehension  as  to  the  length  of  the  term.  It  was  held, 
that  there  being  no  ratification  of  the  lease  the  proceeding 
was  maintainable.* 

E.  UTon-payment  of  rent. 
1.  In  general. 

Subdivision  2  of  section  1410,  provides  that  a  tenant  may 
be  removed  by  summary  proceedings  therein  prescribed, 
where  he  holds  over  without  permission  after  a  default  in  the 

86.  Matter   of    Balducci,     195     App.  38.  Wilder     v.    Embank.     21     Wend. 

Div.  52,  185  N.  Y.  Supp.  721;  Martin  687;    Prindle   v.   Anderson,   19    Wend. 

V.    Crossley,   46   Misc.   254,   91   N.   Y.  391. 

Supp.   712;    Matter  of  Schoelkopf,   64  39.  Shinier  v.  Ronk,   139  App.  Div. 

Misc.  31.  105  N.  Y.  Supp.  477.  137,  123  N.  Y.  Supp.  479. 

37.  Kalvin  v.  Sturges,  196  App.  Div.  40.  Galewski  v.  Appelbaum,  32  Misc. 

466,  188  N.  Y.  Supp.  76.  203,  65  N.  Y.  Supp.  694. 
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payment  of  the  rent,  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,*^  "When  any  portion  of  the 
rent  is  due  a  landlord  may  maintain  summary  proceedings.*^ 
No  matter  how  small  the  amount  of  rent  that  may  be  due 
under  the  lease,  the  landlord  is  entitled  to  possession,*^  A 
tenant  may  be  dispossessed  for  non-payment  of  part  of  the 
rent  where  he  agrees  to  pay  part  in  board  furnished  the  land- 
lord and  part  in  cash;  he  may  be  dispossessed  for  non-pay- 
ment of  the  cash.** 

The  tenant  can  be  removed  although  the  lease  provides  for 
"re-entry."*^  A  landlord  may  institute  proceedings  to  re- 
cover possession  for  non-payment  of  rent,  notwithstanding  a 
covenant  to  pay  for  improvements  at  the  expiration  of  the 
term.*" 

Where  a  tenant  agrees  to  erect  a  building  upon  the  demised 
premises,  and  the  landlord  agrees  to  contribute  a  certain 
amount  thereto,  and  the  landlord  fails  to  contribute  the 
amount  as  required  by  the  lease,  it  is  competent  for  the  parties 
to  the  lease  to  modify  its  terms  by  parol,  so  that  the  tenant 
shall  withhold  the  rents  due  under  it  until  the  balance  due 
from  the  landlord  is  extinguished.  Such  a  modification  is 
good  as  against  one  to  whom  the  landlord  afterward  mort- 
gages the  property  and  assigns  the  rents  and  gives  the  right 
of  possession;  and  such  assigns  cannot  maintain  summary 
proceedings  to  remove  the  tenant  for  non-payment  of  the  rents 
which  he  withholds  under  the  arrangement  he  has  made  for 
the  modification  of  the  terms  of  the  lease.*'' 

Section  1410  does  not  apply  to  life  tenants,  and  summary 
proceedings  for  non-payment  of  rent  under  section  1410  can- 
not be  maintained  under  a  lease  for  the  term  of  the  natural 
life  of  the  tenant,  where  the  lease  contains  no  limitation  by 
which,  upon  the  happening  of  a  prescribed  event,  the  term 
would  expire.*' 

41.  Lyons  v.  Gavin,  43  Misc.  659,  88  Oontra,  McMahon  v.  Howe,  40  Misc. 
N.  Y.  Supp.  252.  546,  82  N.  Y.  Supp.  984. 

42.  Bennett  v.  Nick,  29  Misc.  632,  61  48.  Paine  v.  Trinity  Chnrch,  7  Hun, 
N.  Y.  Supp.  106.  89. 

43.  Pearaon  v.  Germond,  83  Hun,  88,  47.  American      Exchange      National 
63  St.  Eep.  842,  31  N.  Y.  Supp.  358.  Bank  v.  Smith,  61  Misc.  49,  113  N.  Y. 

44.  Mahan  v.  Sewell,  6  N.  Y.  Supp.  Supp.  236. 

662,  25  St.  Rep.  930.  48.  Matter  of  Bigelow,  67  Misc.  545, 

45.  Fleishauer  v.  Bell,  44  Misc.  240,      123  N.  Y.  Supp.  379. 
88  N.  Y.  Supp.  922. 
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A  dispossess  proceeding  Tinder  section  1410  for  non-pay- 
ment of  rent,  must  necessarily  be  for  rent  due  pursuant  to 
agreement,  expressed  or  implied.  Where  the  grantee  of 
premises  occupies  under  a  monthly  tenancy  increases  the  rent 
and  the  tenant  protests  against  a  second  proposed  increase 
of  rent,  but  remains  in  possession  after  the  term  only  because 
he  can  find  no  apartment  elsewhere,  the  petition  in  a  summary 
proceeding  for  non-payment  of  the  new  rent  will  be  dismissed 
with  costs.*' 

A  subtenant,  who  holds  under  an  assignee  of  the  original 
lessee,  is  liable  to  be  dispossed  for  non-payment  of  rent  at  the 
suit  of  his  lessor's  subsequent  assignee;  he  cannot  gainsay 
his  title.*" 

Where  a  landlord  serves  notice  on  his  tenant  that  the  lease 
is  terminated  "for  non-payment  of  rent,  the  institution  of 
summary  proceedings  under  subdivision  1  of  section  1410 
against  the  tenant  as  a  holdover  is  not  an  election  which  bars 
a  proceeding  against  the  tenant  for  non-payment  of  rent  under 
subdivision  2  of  such  section  upon  the  abandonment  of  the 
former  proceedings.*^ 

A  landlord  may  maintain  summary  proceedings  based  upon 
default  in  payment  of  rent  after  reletting  the  premises  for 
the  benefit  of  the  tenant,  where  he  does  not  seek  to  recover  a 
deficiency  arising  on  such  reletting.*^ 

The  remedy  provided  by  section  1410  is  intended  to  place  a 
landlord  in  a  position  to  compel  payment  of  rent  or  be  re- 
stored to  the  possession  of  the  leased  premises,  and,  where  a 
tenant  proceeded  against  for  non-payment  pays  the  amount 
of  rent  into  court,  the  money  becomes  the  landlord's,  and  the 
proceeding  must  be  dismissed.** 

2.  Failure  to  pay  for  repairs. 

A  breach  of  the  tenant's  covenant  to  repair  or  pay  amount 
of  rent  allowed  against  repairs  wiU  not  support  sununary 
proceedings.**    And  the  failure  of  the  tenant  to  pay  the  cost 

49.  Kleinman  v.  Field,  110  Misc.  52.  Lyons  v.  Gavin,  43  Misc.  659,  88 
111,  179  N.  Y.  Supp.  748.  N.  Y.  Supp.  252. 

50.  People  v.  Angel,  61  How.  Pr.  53.  Erkins  v.  Tucker,  62  Misc.  495, 
157.  115  N.  Y.  Supp.  256. 

51.  Fifty-fourth  Street  Realty  Co.  v.  54.  Sipp  v.  Reich,  88  N.  Y.  Supp. 
Goodman,    80    Misc.    639,    141    N.    Y.  960. 

Supp.  959. 
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of  repairs  to  the  demised  premises,  which,  by  the  terms  of 
the  lease,  it  was  provided  should  "be  added  to  the  rent  then 
due"  or  deducted  from  any  balance  in  the  landlord's  hands, 
is  not  a  sufficient  ground  for  summary  proceedings  to  recover 
the  possession  of  the  demised  premises.^^  But,  where  a  leasp 
provides  that  upon  the  tenant's  failure  to  keep  the  premises 
in  good  order  and  repair,  the  landlord  shall  have  the  right  to 
make  such  repairs  and  add  the  cost  to  the  rent  due  for  the 
folloAving  month,  and  that  such  cost  "shall  be  and  constitute 
such  rent"  together  with  the  rent  reserved,  summary  pro- 
ceedings are  maintainable  to  recover  as  "rent"  the  cost  of 
such  repairs.^*' 

3.  Effect  of  taking  security  for  rent. 

The  taking  of  a  chattel  mortgage  to  secure  the  payment  of 
overdue  rent  at  a  future  day,  and  also  to  secure  subsequently 
accruing  rent,  is  not  a  bar  to  simnmary  proceedings  in  case  of 
non-payment  of  such  subsequent  instalments  of  rent."  But, 
where  it  appears  that  the  landlord  has  accepted  a  non-negoti- 
able note  in  part  payment  for  rent,  he  cannot  maintain  sum- 
mary proceedings  until  the  note  matures.^' 

4.  Effect  of  eviction  of  tenant. 

Where  a  tenant  has  been  evicted  by  the  landlord  from  a 
portion  of  the  premises  of  substantial  value,  he  cannot  be 
evicted  under  summary  proceedings  for  non-payment  of  rent 
so  long  as  such  eviction  continues.^  Proof  by  tenants  that 
part  of  the  premises  had  been  let  to  other  parties  establishes 
an  eviction  which  bars  the  right  of  the  owner  to  maintain  sum- 
mary proceedings  for  non-payment  of  rent.^ 

The  institution  of  an  action  of  ejectment  against  a  tenant 
for  failure  to  pay  rent,  upon  the  ground  of  condition  broken, 
terminates  the  relation  of  landlord  and  tenant,  and  while  th(^ 

55.  Simonelli    v.    DiEricco,    59    Misc.  59.  Sirey    v.    Braema,    65   App.    Div. 
485,  110  N.  Y.  Supp.  1044.  472,  72  N.  Y.  Supp.   1044;   Liedtke  v. 

56.  Knepper  v.  Rothbaum,  104  Misc.  Meyer,    137   App.   Piv.   74,   122  N.   Y. 
554,  172  N.  Y.  Supp.  109.  Supp.   95;   People  v.  Gtedney,  10  Hun, 

67.  People  v.  Walsh,  13  Wkly.  Dig.  151. 

440.  60.  Ferber  v.   Apfel,   113  App.  Div. 

58.  Spiro  V.  Barkin,  30  Misc.  87,  61  720,  99  N.  Y.  Supp.  215. 
N.  Y.  Supp.  870. 
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action  is  pending  the  landlord  cannot  maintain  summary  pro- 
ceedings for  non-payment  of  rent." 

5.  Barden  of  proof  as  to  payment  of  rent. 

Where  the  landlord  proves  the  lease  the  burden  of  proving 
payment  is  on  the  tenant."^  The  landlord  may  rest  after 
proving  the  amount  of  rent  due,  defendant  being  then  under 
the  duty  of  proving  payment."^  A  defense  of  payment  in  ad- 
vance to  the  landlord's  predecessor  must  be  established  by 
proof  clear  and  convincing;  and  the  fact  that  the  former 
landlord  gave  a  receipt  for  such  payment  is  not  sufficient." 

6.  Necessity  and  sufficiency  of  demand  or  notice. 

Subdivision  2  seems  to  contemplate  two  ways  to  place  the 
tenant  in  default  so  that  summary  proceedings  can  be  main- 
tained against  him.  Either  a  personal  demand  for  the  rent 
can  be  made,  or  a  notice  can  be  served.  But  it  is  necessary 
for  the  landlord  to  establish  one  of  the  other.''^  Where  the 
landlord's  evidence  shows  that  no  demand  was  made  on  the 
tenant  for  the  rent,  the  proceeding  should  be  dismissed  on 
the  tenant's  motion  made  at  the  conclusion  of  the  trial.*'^* 
Where  a  landlord  repeatedly  refuses  to  accept  rent  from  his 
tenant,  he  cannot  maintain  summary  proceedings  to  dispossess 
the  tenant  for  non-payment  of  rent.''^  And  the  proceedings 
cannot  be  sustained  upon  a  demand  made  after  the  issuance 
of  the  precept." 

Where  the  landlord  demands  of  the  tenant  payment  of  the 
rent  upon  the  premises  and  on  the  day  when  the  rent  becomes 
due,  a  proper  basis  is  laid  for  summary  proceedings  to  dis- 
possess, although  no  three-day  written  alternative  demand  has 

61.  Janes  v.  Paddell,  74  Misc.  409,  ruth,  135  App.  Div.  36,  119  N.  Y.  Supp. 
132  N.  Y.  Supp.  379.  784. 

62.  Collendar  v.  Smith,  20  Misc.  612,  G5.  Miller  v.  Lowe,  86  N.  Y.  Supp. 
45  N.  Y.  Supp.  1130,  26  Civ.  Pro.  318,  16;  Shetland  v.  Mulligan,  121  N.  Y. 
79  St.  Rep.  1130;   Sea  Gate  Hotel  Co.  Supp.  298. 

V.    Nahmmacher,    112    Misc.    100,    182    '      65a.  Halcyon    Real   Estate    Corpora- 

N.  Y.  Supp.  566;   Stevane  v.  Goldberg,  tion   v.   Van  Bayer,   155   N.   Y.   Supp. 

157  N.  Y.  Supp.  781.  351. 

See  also  Brill  v.  Norkett,  84  N.  Y.  G6.  Janes   v.   Paddell,   74   Misc.    409, 

Supp.   142.  132  N.  Y.  Supp.  379. 

63.  CoUender  v.  Smith,  20  Misc.  612,  67.  Glanz  v.  Schaefer,  102  N.  Y. 
45  N.  Y.  Supp.  1130.  Supp.  518. 

64.  Commonwealth  Mort.  Co.  v.  Oar- 
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been  served  on  the  tenant.^*  Such  a  demand  must  be  per- 
sonal.® It  has  been  thought  that  the  demand  must  be  for  the 
precise  rent  due,  on  the  day  on  which  it  is  due,  and  at  a  con- 
venient time  before  sunset.™  But  the  proceedings  may  be 
maintained,  although  the  landlord  demanded  less  than  was 
due.''^  And  it  has  been  held  that  the  common  law  rule  that  a 
landlord  in  order  to  maintain  summary  proceedings  to  dis- 
possess a  tenant  for  non-payment  of  rent  must  show  that  he 
had  demanded  the  precise  sum  due,  and  this  upon  the  premises 
if  the  proceeding  was  founded  upon  a  demand,  no  longer 
obtains.''^  And  a  demand  of  rent  with  interest  does  not  in- 
validate the  proceedings,  as  interest  is  an  incident  of  the  debt, 
and  the  landlord  is  entitled  to  it  from  time  of  default."  A  de- 
mand made  by  the  attorney  and  agent  of  the  landlord  may  be 
good.''*  A  demand  of  one  of  two  joint  tenants  or  by  one  of 
two  owners  may  be  sufficient.''^  Any  one  of  several  tenants 
in  common  or  co-lessors  may  authorize  their  agent  to  demand 
payment  of  the  rent  and  to  institute  summary  proceedings  for 
non-payment.''®  A  demand  by  landlord  of  an  undertenant  is 
not  sufficient ;  it  must  be  made  of  tenant.f'  But  a  lessor  is  not 
bound  to  recognize  a  general  assignee  for  benefit  of  creditors, 
as  tenant,  and  demand  of  rent  may  be  made  of  the  tenant.''* 
The  notice  under  subdivision  2  must  be  in  the  alternative 
requiring  tenant  to  pay  or  surrender  possession  of  the  prem- 
ises.'" A  notice  to  a  tenant,  though  signed  by  the  landlord's 
agent,  is  a  sufficient  compliance  with  the  requirements  of  sec- 
tion 1410.^°  But  a  notice  to  quit  served  by  the  original  land- 
lord after  he  has  parted  with  the  title  to  the  premises  is  in- 
sufficient as  a  basis  for  summary  proceedings  brought  by  his 
grantee.*^ 

G8.  Heinrioh  v.  Mack,  25  Misc.  597,      Dudley,  58  N.  Y.  323. 
56  N.  Y.  Supp.  155.  75.  Geisler  v.  Acosta,  9  N.  Y.  227; 

69.  Zinsser    v.    Hemnan,    23    Misc.      Griffin  v.  Clark,  33  Barb.  46. 

«45, 25  N.  Y.  Supp.  107,  86  St.  Rep.  107.  76.  WyekoflF   v.    Frommer,    12   Misc. 

70.  Peek  v.   Raid,   123   N.   Y.   Supp.  149,  33  N.  Y.  Supp.  11,  66  St.  Rep.  511. 
253.  77.  People  v.  Piatt,  43  Barb.  116. 

71.  Sheldon  v.  Testera,  21  Miac.  477,  78.  Bokee  v.   Hammersley,    16   How. 
47  N.  Y.  Supp.  653.  Pr.  461. 

72.  Moore  v.  Coughlin,  127  App.  Div.  79.  McMahon  v.  Howe,  40  Misc.  546. 
810,  111  N.  Y.  Supp.  856.  82  N.  Y.  Supp.  984. 

73.  People  v.  Dudley,  58  N.  Y.  323.  80.  Powers    v.    DeO.,    64    App.    Div. 

74.  Moore  v.  Coughlin,  127  App.  Dir.  373,  72  N  Y.  Supp.  103. 

810,   111   N.  Y.   Supp.   856;    People  v.  81.  Griffin  v.   Barton,   22  Misc.   228, 

Stuyvesant,    1    Hun,    102;    People    t.      49  N.  Y.  Supp.  1021,  83  St.  Rep.  1021. 
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7.  Subsequent  receipt  of  rent. 

The  proceeding  cannot  be  had  for  non-payment  of  rent, 
where  the  landlord  receives  rent  due  at  subsequent  quarter.*^ 
Where  a  landlord  has  collected  rent  due  for  October,  he  can- 
not naaintain  summary  proceedings  against  the  tenant  because 
of  the  failure  to  pay  the  rent  for  September.^  But,  in  pro- 
ceedings against  a  tenant  claiming  to  hold  over,  a  receipt  for 
rent  given  by  a  person  from  the  landlord  subsequent  to  notice 
to  quit  is  not  admissible,  unless  it  is  shown  that  the  landlord 
authorized  receiving  it."  Payment  of  rent  due  by  a  tenant 
during  a  stay  granted  to  enable  him  to  do  so  operates  as  a 
discontinuance  of  summary  proceedings.  The  issuance  of  a 
warrant  of  dispossession  thereafter  is  not  authorized  and 
does  not  terminate  the  lease.*^ 

F.  Failure  to  pay  taxes  or  assessments. 

Under  subdivision  3  of  section  1410,  a  failure  to  pay  taxes 
or  assessments  under  certain  circumstances,  may  justify  sum- 
mary proceedings.  And  a  right  of  re-entry  reserved  for  non- 
payment of  taxes  authorizes  summary  proceedings  thereon.** 

Where  a  lease  provides  that  the  yearly  rent  shall  be  the 
payment  of  a  certain  sum,  and  in  addition,  the  interest  on  a 
first  mortgage  on  the  property  together  with  the  taxes,  water 
rates  and  assessments  against  it,  the  reservation  of  the  rates, 
etc.,  as  rent  is  sufficient  to  sustain  summary  proceedings  be- 
cause of  their  non-payment.*' 

Where  water  consumed  was  measured  by  a  meter  and  the 
charge  was  determined  by  the  quantity  used,  the  water  rate 
is  not  a  "tax"  within  the  meaning  of  subdivision  3  of  section 
1410,  and  hence  the  tenant's  failure  to  pay  for  water  does  not 
entitle  the  landlord  to  maintain  summary  proceedings.** 

It  is  thought  that  the  proceeding  cannot  be  maintained  by  a 
landlord  who  has  himself  paid  the  taxes,  where  there  is  no 
provision  in  the  lease  permitting  him  to  do  so.*' 

82.  Anderson   v.    Prindle,   23   Wend.  86.  Crosby  v.  Jarvis,  46  Misc.  436,  92r 
616.  N.  Y.  Supp.  229. 

83.  Tolk  V.  Cohen,  62  Misc.  230,  114  87.  Mulligan  v.  Kraus,  88  Misc.  538, 
N.  T.  Supp.  771.  151  N.  Y.  Supp.  401. 

84.  Schneider  v.   Hill,    19   Misc.   56,  88.  Kleinstein  v.   Gonsky,    134  App. 
42  N.  Y.  Supp.  879,  76  St.  Rep.  879.  Div.  266,  118  N.  Y.  Supp.  949. 

85.  Neweomhe  v.  Eableton,  19  Misc.  89.  Iroquois  Realty  Co.   v.   Iroquois 
603,  44  N.  Y.  Supp.  401,  78  St.  Kep.  Hotel  Co.,  104  N.  Y.  Supp.  748. 
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A  proper  demand  or  notice  as  required  by  subdivision  3,  is 
necessary  to  maintain  a  proceeding  based  upon  non-payment 
of  taxes.^* 

G.  Insolvency  of  tenant. 

Subdivision  4  of  section  1410  authorizes  summary  proceed- 
ings when  a  tenant  for  a  term  of  three  years  or  less  has  taken 
the  benefit  of  an  insolvent  act  or  been  adjudicated  a  bankrupt. 
Where  a  tenant  has  made  a  general  assignment,  a  demand  of 
the  lessee  is  sufficient.'^ 

H.  Bawdy  house  or  illegal  business. 

Subdivision  5  of  section  1410  authorizes  summary  proceed- 
ings when  the  demised  premises  or  any  part  thereof  are  used 
for  a  bawdy  house  or  for  an  illegal  business.  If  a  tenant 
knowingly  sublets  a  portion  of  the  demised  premises  for  an 
illegal  purpose,  as  for  a  policy  shop,  the  landlord  may  annul 
the  lease  and  recover  possession  by  summary  proceedings  in 
case  the  violation  of  law  continues  at  the  time  of  the  institu- 
tion of  the  proceeding.'^  To  hold  a  tenant  liable  for  keeping 
a  house  of  assignation,  knowledge  of  the  acts  complained  of 
must  be  brought  home  to  him,  and  it  must  be  shown  that  he 
has  authority  to  prevent  them.®^  But  it  is  not  necessary  to 
bring  home  to  the  tenant  knowledge  thereof  with  the  degree 
of  certainty  required  in  criminal  or  quasi-CTiramal  proceed- 
ings.** It  is  no  defense  to  summary  proceedings  taken  upon 
the  ground  that  the  house  was  used  as  a  house  of  assignation 
that  the  tenant  has  discontinued  the  business  before  the  trial.'* 

The  words  "Ulegal  business"  as  used  in  subdivision  5  apply 
where  a  tenement  house  is  used  for  a  lodging  house  in  viola- 
tion of  section  109  of  the  Tenement  House  Law.'^ 

The  conviction  of  a  subtenant  for  selling  liquor  upon  the 
premises  without  a  license  constitutes  sufficient  ground  for 
the  removal  of  the  tenant,  under  subdivision  5,  where  it  ap- 

90.  Iroquois  Realty  Co  v.  Iroquois  93.  Moench  v.  Young,  16  Daly,  143, 
Hotel  Co.,  104  N.  Y.  Supp.  748.  29  St.  Rep.  731,  9  N.  Y.  Supp.  637. 

91.  Bokee  v.  Hamersley,  16  How.  Pr.  94.  Sullivan  v.  Schatzel,  88  N.  Y. 
161.  Supp.  352. 

92.  Shaw  V.  McCarty,  59  How.  Pr.  95.  Stearns  v.  Hemmens,  21  Abb.  N. 
487;  People  v.  McCarty,  62  How.  Pr.  C.  312,  1  N.  Y.  Supp.  52,  16  St.  Rep. 
152;    Shaw  v.   McCarty,   63   How.   Pr.  701,  14  Daly,  501. 

286;    Jones   v.   Demady,    2   McCart/s         96.  Saportes    v.    Hayeck,    111    Misc. 
Civ.  Pro.  246.  620,  182  N.  Y.  Supp.  295. 
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pears  that,  notwithstanding  his  conviction,  he  was  permitted 
to  remain  until  the  trial  of  th^  proceeding  against  the  tenant, 
instituted  six  months  after  such  conviction.®''  Where  it  was 
agreed  in  a  lease,  that  if  intoxicating  liquors  were  sold  on  the 
premises,  double  rent  should  be  paid,  and  the  lessor  might 
dispossess  the  lessees  for  non-payment  thereof,  it  was  held 
that  if  the  lessees  refused  to  pay  such  double  rent,  they  might 
be  dispossed  by  summary  proceedings.®* 

In  proceedings  brought  on  the  ground  that  the  premises 
were  being  used  as  a  bawdy  house,  evidence  as  to  their  use  in 
the  past  by  the  same  tenant  is  admissible.®* 

I.  Forcible  entry  and  detainer. 

1.  Civil  Practice  Act,  §  1412.    In  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a,  ease  where  entry  is 
given  by  law;  and,  in  such  a  ease,  only  in  a  peacable  manner,  not  with  strong 
hand,  nor  with  multitude  of  people.  A  person  who  makes  a  forcible  entry  forbid- 
den by  this  section,  or  who,  having  peacably  entered  upon  real  property,  holds  the 
possession  thereof  by  force,  and  his  assigns,  under-tenants,  and  legal  representa- 
tives, may  be  removed  therefrom,  as  prescribed  in  this  article. 

2.  Civil  Practice  Act,  §  1426.    Issues  npon  forcible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible  entry  or 
forcible  holding  out,  the  petitioner  must  allege  and  prove  that  he  was  peaceably 
in  actual  possession  of  the  property  at  the  time  of  a  forcible  entry,  or  in  con- 
structive possession  at  the  time  of  a,  forcible  holding  out,  and  the  adverse  party 
must  either  deny  the  forcible  entry  or  the  forcible  holding  out,  or  allege  in  his 
defense  that  he,  or  his  ancestor,  or  those  whose  interest  he  claims,  had  been  in 
quiet  possession  of  the  property  for  three  years  together  next  before  the  alleged 
forcible  entry  or  detainer;  and  that  his  interest  is  not  ended  or  determined  at 
the  time  of  the  trial. 

3.  History  and  nature  of  remedy. 

Statutes  relating  to  forcible  entry  and  detainer  have  existed 
for  centuries.  The  Revised  Statutes  provided  a  summary 
remedy  for  the  recovery  of  the  possession  in  eases  of  forcible 
entry  or  detainer,  and  also  allowed  the  injured  party  treble 
damages.  The  provision  as  to  treble  damages  has  been  carried 
into  the  Real  Property  Law,^  and  the  summary  remedy  has 

97.  Conforti    v.    Romano,    50    Misc.  N.  Y.  Supp.  691,  73  St.  Rep.  132. 
148,  98  N.  Y.  Supp.  194.  1.  See  the  Chapter  on  REAL  PROP- 

98.  People  v.  Bennett,  14  Hun,  68.  ERTY.  PROVISIONS  RELATING  TO. 

99.  Goelet  v.  Lawler,  16  Misc.  59,  37  Article  IV-F. 
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been  combined  with  the  provisions  relating  to  summary  pro- 
ceedings. Section  1412  gives  the  remedy  by  summary  proceed- 
ings in  those  cases  where,  before  the  Code  of  Civil  Procedure, 
the  remedy  under  proceedings  for  forcible  entry  and  detainer 
was  available.  This  remedy  is  much  speedier  and  more 
simple  than  the  proceeding  under  the  Eevised  Statutes,  now 
repealed.  The  sections  of  the  Civil  Practice  Act,  so  far  as 
they  authorize  the  bringing  of  summary  proceedings  in  case 
of  forcible  entry  and  detainer,  afford  a  separate  and  distinct 
remedy  not  dependent  upon  the  relationship  of  landlord  and 
tenant,  are  plainly  remedial  and  should  be  liberally  construed.^ 
The  object  of  the  statute  is  to  secure  and  restore  to  persons 
forcibly  ejected  their  peaceable  possession  until  the  right  shall 
be  determined  by  due  course  of  law,  and  to  punish  an  entry 
upon  such  possession  made  with  strong  hand  and  without 
legal  process.'  A  person  forcibly  kept  out  of  possession  may 
institute  a  summary  proceeding  when  the  delay  incident  to 
an  action  in  ejectment  wiQ  render  such  relief  inadequate.* 

4.  What  constitutes  forcible  entry  or  detainer. 

When  one  entitled  to  possession  of  real  estate  is  deprived 
thereof  without  right,  he  has  a  right  to  re-enter,  if  he  can  do 
so  peaceably.^  The  true  owner  may  always  regain  possession 
of  his  property  in  a  peaceable  manner ;  and,  having  taken  pos- 
session in  a  peaceable  manner,  he  may  resist  any  act  of  a 
former  occupant  to  regain  possession.^  Where  a  person  is  in 
possession  of  real  estate,  even  though  he  be  a  mere  tenant  by 

2.  Markun  v.  Weckstein,  100  Misc.  question  as  to  the  right  of  a  landlord 
668,  166  N.  Y.  Supp.  736.  to  the  possession  of  his  premises  upon 

3.  Town  of  Oyster  Bay.  v.  Jacob,  109  the  termination  of  a  lease  thereof.  He 
App.  Div.  613,  96  N.  Y.  Supp.  620;  may  enforce  such  right  through  a  judi- 
Palcas  V.  Hurley,  61  Misc.  228,  231,  114  cial  proceeding,  but  he  is  entitled  to 
N.  Y.  Supp.  142;  Porter  v.  People,  7  re-enter  upon  the  property  without 
How.  Pr.  441.                             '  judicial  process  provided  he  can  do  so 

4.  Koenig  v.  Eagle  Waist  Co.,  176  without  violence  or  a  breach  of  the 
App.  Div.  726,  163  N.  Y.  Supp,  1019.  peace.    The  true  owner  may  always  re- 

6,  Fults  V.  Munro,  202  N.  Y.  34.  gain   possession   of  his  property   in   a 

6.  Bliss  V.  Johnson,  73  N.  Y.  529;  peaceable  manner.    When  the  entry  of 

Town  of  Oyster  Bay  v.  Jacob,  109  App.  the  landlord  is  peaceable  he  may  law- 

Div.  613,  96  N.  Y.  Supp.  620;  Hoske  v.  fully  resist  any  act  of  a  former  occu- 

Gentslinger,  87  Hun,  3,  33  N.  Y.  Supp.  pant   to  regain   possession.     Hoske  v. 

747;    Alexander   v.    Griswold,   44    St.  Gentzlinger,  87  Hun,  3,  33  N.  Y.  Supp. 

Rep.  121,  17  N.  Y.  Supp.  522.  747. 
Entry    by    landlord. — ^There    is    no 
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sufferance,  or  has  not  paid  his  rent,  or  holds  over,  the  owner 
can  only  regain  possession  by  proceeding  by  process  of  law. 
Public  policy  forbids  a  resort  to  violence.'' 

To  make  an  entry  forcible  the  force  used  must  be  unusual 
and  tend  to  bring  about  a  breach  of  the  peace,  such  as  an  entry 
with  a  strong  hand,  or  a  multitude  of  people,  or  in  a  riotous 
manner,  or  with  personal  violence,  or  with  threat  and  menace 
to  life  or  limb,  or  under  circumstances  which  would  naturally 
inspire  fear  and  lead  one  to  apprehend  danger  of  personal 
injury  if  he  stood  up  in  defense  of  his  possession.*  To  con- 
stitute a  forcible  entry  and  detainer  violence  is  necessary,  or 
some  acts  tending  strongly  toward  violence  in  the  nature  of 
gestures,  menaces,  threats,  or  such  demonstrations  as  give 
reasonable  ground  to  apprehend  injury  in  defending  the  prem- 
ises. The  breaking  of  the  lock  on  an  outbuilding  of  plaintiff 
does  not  constitute  a  forcible  entry;  it  must  be  more  than  a 
trespass,  and  to  constitute  a  forcible  entry  the  same  circum- 
stances of  violence  are  requisite,  and  the  keeping  in  the  house, 
of  which  possession  has  been  forcibly  obtained,  of  a  large  num- 
ber of  people  with  weapons,  or  threats  of  injury  to  the  person 
formerly  in  possession,  in  case  of  his  return,  is  a  forcible 
detainer.^  The  proceeding  cannot  be  maintained  where  the 
petitioner  makes  no  proof  that  violence  was  either  committed 
or  threatened.^**  A  mere  entry  under  claim  of  title  without 
force  which  could  give  the  prior  occupant  ground  of  appre- 
hension or  danger  from  standing  in  defense  of  possession  is 
not  a  forcible  entry  or  detainer,  within  the  meaning  of  the 
statute." 

7.  Health  Department  of  New  York  of  personal  violence  is  necessary  to 
V.  Police  Dept.  of  N.  Y.,  41  Super.  Ct.  support  an  action  for  forcible  entry 
323.  and  detainer;    and  where,   in  such  an 

8.  Fults  V.  Munro,  202  N.  Y.  34.  action,   it   does   not  appear   that   any 
Railroad. — Forcible     entry    by     ser-      violence    attended    the    entry    beyond 

vants  of  a  railroad  company,  followed  wrenching  off  the  lock  of  a  stable,  and 

by  possession  by  the  company,  held  to  that  all  that  occurred  in  reference  to 

be    presumably  the    act  of  the  corpo-  the  detainer  was  a  simple  demand  by 

ration  or  ratified  by  it.     People  v.  N.  the  plaintiff  for  the  premises  and  a  re- 

Y.  Central  R.  E.  Co.,  51  N.  Y.  623.  fusal  by  the  defendant  of  such  demand, 

9.  People  V.  Rickert,  8  Cow.  226;  a  forcible  entry  is  not  shown.  Bach  v. 
Willard    v.    Warren,    17    Wend.   257.  New,  23  App.  Div.  548,  48  N.  Y.  Supp. 

10.  Tischler  v.  Knick,  26  Misc.  738,      777. 

57  N.  Y.  Supp.  3;  Carter  v.  Anderson,  11.  People    v.    Smith,    24  Barb.  16; 

16  Daly,  437,  11  N.  Y.  Supp.  883.  Willard  v.  Warren,  17  Wend.  257. 

Taking   lock   off   building. — Evidence 
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A  mere  trespass  is  not  sufficient,  but  there  must  be  circum- 
stances of  force  or  terror."  A  mere  trespass,  not  accom- 
panied by  force,  violence  or  intimidation  by  menaces,  gestures 
or  threats  to  obtain  the  possession  of  real  property,  is  insuffi- 
cient to  make  out  a  forcible  entry;  and  as  to  forcible  detainer, 
mere  words  are  insufficient.^' 

Actual  occupancy  at  time  of  entry  is  not  necessary  in  order 
to  entitle  the  person  injured  to  proceed  under  the  statute. 
Naked  prior  possession  is  enough,  prima  facie,  as  against  a 
stranger  who  shows  no  right  to  possession."  But  proof  that 
at  the  time  of  the  alleged  forcible  entry  and  detainer,  and  for 
a  long  time  previous,  the  defendants  had  been  in  peaceable 
possession  of  the  premises  in  question,  and  that  the  defend- 
ants had  never  been  in  possession,  was  held  to  be  relevant  to 
the  questions  before  the  jury  as  going  to  show  that  the  de- 
fendants had  not  made  a  forcible  entry  within  the  intent  of 
the  statute.^^ 

Where  laborers  under  direction  of  the  defendants  broke 
down  the  door  of  one  of  the  buildings,  tore  out  the  windows 
and  broke  in  the  side  of  another  building  in  which  the  plain- 
tiff lived,  there  was  a  forcible  entry  within  the  meaning  of 
section  1412.^"  A  forcible  entry  and  detainer  is  shown  when 
the  defendant,  in  the  absence  of  all  but  one  of  the  petitioner's 
custodians,  entered  with  a  force  of  men  and  built  a  fence 
around  the  hut  of  said  custodian,  and  when  the  remaining 
custodian  came  out,  refused  to  allow  him  to  return,  but  handed 
his  clothes  out  to  him  and  said  they  intended  to  remain  for 
some  months  or  weeks."  A  valid  right  of  possession  by  occu- 
pant need  not  be  shown ;  it  is  enough  that  he  be  in  peaceable 
and  quiet  occupancy  at  least,  unless  a  mere  trespasser,  as 
against  complainant.  Where  the  defendant  removed  build- 
ings from  the  premises  and  intruded  on  the  possession  with 
a  number  of  men,  it  was  enough  to  send  the  case  to  the  jury." 

A  summary  proceeding  to  remove  a  person  for  forcible 
entry  is  not  maintainable  upon  proof  that  the  defendant, 

12.  Ihidley  v.  Chenfrau,  2  Edw.  Sel.      446. 

Gas.   128;   Labro  v.  Campbell,   17  St.  16.  Nichols  v.  Eustis,  146  App.  Diy. 

Rep.  749,  2  N.  Y.  Supp.  129.  475,  131  N.  Y.  Supp.  265. 

13.  People  V.  Baldwin,  74  Misc.  384,  17.  Town  of  Oyster  Bay  v.  Jacob, 
134  N.  Y.  Supp.  221.  109  App.  Div.  613,  96  N.  Y.  Supp.  620. 

14.  People  V.  Field,  52  Barb.  198.  18.  People  v.  Field,  52  Barb.  198. 

15.  People  v.  Wilson,   13  How.  Pr. 
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claiming  rights  in  the  petitioner's  basement,  employed  a  car- 
penter to  remove  a  partition  which  prevented  access  thereto, 
and  that  while  the  work  was  going  on  the  petitioner  appeared, 
remonstrated,  and  then  left  voluntarily,  there  being  no  evi- 
dence of  threats,  intimidation,  or  actual  violence  upon  the 
part  of  the  defendant  or  his  agents.^* 

A  lessee  cannot  maintain  the  action  where  his  wife  is  com- 
pelled by  force  to  leave  the  premises,  but  there  is  no  force 
used  as  to  him,  nor  because  he  leaves  the  premises  to  avoid 
injury  to  the  health  of  his  wife  and  child  caused  by  the  land- 
lord's act.!"' 

An  action  for  forcible  entry  and  detainer  wiU  not  lie  where 
the  person  ousted  is  a  servant  or  mere  licensee.^^ 

When  a  tenant  has  been  evicted  under  a  warrant  of  dis- 
possession issued  in  summary  proceedings,  although  the  pro- 
ceedings may  be  defective,  he  will  not  generally  have  a  remedy 
as  for  a  forcible  entry,  but  must  find  his  remedy  by  appeal  or 
other  direct  attack  on  the  final  order  and  warrant.^ 

5.  Issues. 

The  main  question  to  be  determined  in  a  proceeding  of  this 
character  is,  whether  the  party  charged  entered  by  force  upon 
one  having  previously  a  peaceable  possession  under  claim  of 
right,  and  whether  the  person  whose  possession  has  been  in- 
vaded has  been  held  out  by  force ;  for  no  one  has  a  right  to 
assert  his  own  title  with  force  and  violence  against  another 
in  peaceable  possession,  and  under  color  of  title.^  It  is  a 
question  of  possession,  not  a  question  of  title  or  of  the  right 
to  possession."  The  only  defenses  which  can  be  interposed 
in  a  summary  proceeding  for  a  forcible  holding  out  are  those 
prescribed  by  section  1426,  namely:  (1)  A  denial  of  the  for- 
cible holding  out;  (2)  that  the  defendant,  or  his  ancestor,  or 
those  whose  interest  he  claims,  had  been  in  quiet  possession 
for  three  years  before  the  forcible  detainer,  and  that  his  in- 
terest has  not  ended  or  determined.^   Evidence  of  the  title  of 

19.  Vallauri    v.    Loftus    &    Co.,    26      354,  179  N.  Y.  Supp.  750. 

Mipc.  760,  5'6  N.  Y.  Supp.  1066.  23.  Kelly   v.    Sheehy,   60   How.    Pr. 

20.  Labro  v.   Campbell,   17  St.  Hep.      439. 

749,  2  N.  Y.  Supp.  129.  24.  Carter  v.  Newbold,  7  How.   Pr. 

21.  Napier  v.   Spielmann,    127   App.       168;  People  v.  Porter,  7  How.  Pr.  441; 
Div.  567,  111  N.  Y.  Supp.  983;   aff'd,      Kelly  v.  Sheehy,  60  How.  Pr.  439. 

196  N.  Y.  575.  25.  Lowman    v.   Sprague,    73    Hun, 

22.  Danclk    v.    Rappold,    109    Misc.      408,  26  N.  Y.  Supp.  568. 
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the  defendant  may  be  immaterial/^  and  he  cannot  avail  him- 
self of  the  title  or  possession  of  a  stranger.^  Nor,  on  the 
other  hand,  can  the  party  instituting  proceedings  set  up  a 
claim  of  title  in  the  State,  or  any  one  else  in  hostility  to  that 
under  which  he  holds.^^  The  fact  that  the  petitioner's  title  is 
defective  is  no  defense.^^  The  extent  of  the  ownership  of  the 
plaintiff  is  not  an  issue  except  so  far  as  involved  in  the  fact 
of  actual  peaceable  possession,  and  it  seems  that  it  is  not 
requisite  that  he  be  evicted  of  a  freehold  nor  possessed  of  a 
term  of  years.^"  The  manner  in  which  the  petitioner  acquired 
possession  in  the  beginning  is  not  available  to  the  defendant 
as  a  justification  of  his  ownunlawful  act.^^ 

Upon  an  appeal  from  a  judgment  in  an  action  brought  for 
forcible  entry  and  detainer,  the  court  wiU  not  consider  evi- 
dence relating  either  to  title,  identity,  or  location,  but  will 
confine  itself  to  that  which  relates  to  the  possession  of  the 
premises  set  forth  in  the  petition  and  to  the  forcible  entry 
and  detainer.^^ 

Under  section  1426,  the  petitioner  may  succeed  on  a  con- 
structive possession.^'  The  words  "constructive  possession," 
in  the  clause  of  section  1426  are  intended  to  apply  to  a  case 
where  the  petitioner  had  the  title  in  fee,  or  an  absolute  right 
of  possession  by  some  other  grant,  and  would,  therefore,  be 
entitled  to  the  actual  possession  but  for  the  forcible  holding 
out  of  it  by  the  person  sought  to  be  removed.  When  the 
petitioner  in  such  a  summary  proceeding  has  alleged  and 
proved  facts  which  show  him  to  be  in  constructive  possession, 
the  mere  fact  that  the  person  sought  to  be  removed  entered 
into  possession  peaceably  in  the  absence  of  the  petitioner  and 
claims  to  have  a  paper  from  the  petitioner's  grantor  under 
which  he  claims  title,  but  the  character  of  which  is  not  shown, 

26.  Town  of  Oyster  Bay  v.  Jacob,  32.  Norton  v.  Arvernam  Co.,  14  App. 
109  App.  Div.  613,  96  N.  Y.  Supp.  620.  Div.  i581,  43  N.  Y.  Supp.  1099. 

27.  Carter  v.  Newbold,  7  How.  Pr.  33.  Variance. — ^Where  the  petition 
166.  alleged    actual    possession,   which    was 

28.  People  v.  Field,  52  Barb.  198.  not  proved,  and  a  forcible  entry,  and  a 

29.  N.  Y.  City  Baptist  Mission  Soc.  forcible  holding  out,  but  contained  no 
V.  Potter,  20  Misc.  191,  44  N.  Y.  Supp.  allegation  to  support  a  constructive' 
1051.  possession,   proof  of  actual   possession 

30.  Crane  v.  Van  Derveer,  45  App.  being  wanting,  it  was  held  that  the 
Div.  139,  60  N.  Y.  Supp.  1040.  proceedings  must  fail.     Sareoni  v.  De 

31.  Cain  v.  Flood,  21  Civ.  Pro.  116,  Palo,  33  Misc.  780,  67  N.  Y.  Supp. 
14  N.  Y.  Supp.  777.  923. 
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is  not  sufficient  to  deprive  the  petitioner  of  his  remedy  by 
summary  proceeding." 

6.  By  whom  brought. 

Any  person  lawfully  in  possession  and  excluded  therefrom 
has  the  benefit  of  the  statute.^^  But,  where  one  tenant  in  com- 
mon has  forcibly  intruded  upon  the  possession  of  his  cotenants 
and  been  forcibly  evicted,  he  cannot  have  the  proceeding.^  It 
is  not  necessary  that  the  complainant  in  forcible  entry  and 
detainer .  should  prove  himself  seized  of  a  freehold  or  pos- 
sessed of  a  term  of  years;  possession  is  enough.''  The  pro- 
ceeding must  be  instituted  by  the  person  forcibly  put  out,  or 
forcibly  held  out  of  possession,  or  the  guardian  of  any  such 
person  being  a  minor,  and  must  be  prosecuted  in  the  name  of 
the  party  whose  legal  right  of  possession  has  been  invaded." 
A  mere  intruder  cannot  maintain  the  proceeding,  but  every 
person  lawfully  in  possession,  and  having  some  right  to  the 
possession,  and  forcibly  excluded  therefrom,  is  entitled  to  the 
benefit  of  the  statute.^'  In  proceedings  for  entry  into  a  church, 
the  proceedings  should  be  taken  in  the  name  of  the  corpora- 
tion and  not  of  the  individual  trustees.*" 

J.  Tenant  factories. 

1.  Labor  Law,  §  94.    Tenant  factories. 

*  •  •  The  lessee  or  tenant  of  any  part  of  a  tenant  factory  shall  perniit 
the  owner,  his  agents  and  servants,  to  enter  and  remain  upon  the  demised  prem- 
ises whenever  and  so  long  as  may  be  necessary  to  comply  with  the  provisions  of 
law,  responsibility  for  which  is  by  this  section  placed  upon  the  owner;  and  his 
failure  or  refusal  so  to  do  shall  be  a  cause  for  dispossessing  said  tenant  by  sum- 
mary proceedings  to  recover  possession  of  real  property,  as  provided  in  the  Code 
of  Civil  Procedure.  And  whenever  by  the  terms  of  a  lease  any  lessee  or  tenant 
shtill  have  agreed  to  comply  with  or  carry  out  any  of  such  provisions,  his  failure 
or  refusal  so  to  do  shall  be  a  cause  for  dispossessing  said  tenant  by  summary 
proceedings  as  aforesaid.    *    •    • 

2.  Effect  of  section. 

Section  94  of  the  Labor  Law,  enacted  as  an  amendment  to 
said  law  in  1906,  gives  to  landlords  a  new  remedy  by  sum- 

34.  Lowman  v.  Sprague,  73  Hun,  37.  People  v.  Van  Nostrand,  9  Wend. 
408,  26  N.  Y.  Supp.  568.  50;  People  v.  Carter,  29  Barb.  208. 

35.  People  v.  Carter,  29  Barb.  208;  38.  People  v.  Fulton,  11  N.  Y.  94. 
People  V.  Van  Nostrand,  9  Wend.  50.  39.  People  v.  Reed,  11  Wend.  157. 

38.  King  V.  Phillips,  1  Lans.  421.  40.  People  v.  Fulton,  11  N.  Y.  94. 
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mary  proceedings,  but  does  not  give  them  any  new  rights. 
Such  remedy  is  available  to  a  landlord  under  a  lease  made  be- 
fore the  passage  of  the  amendment  which  added  such  section 
to  the  Labor  Law.^^ 

K.  Emergency  housing  laws. 
Subdivisions  la  and  2a  of  section  1410  of  the  Civil  Practice 
Act  constitute  part  of  a  series  of  statutes  known  as  the  Emer- 
gency Housing  Laws.  Their  constitutionality  has  been  sus- 
tained by  the  Court  of  Appeals^  and  by  the  United  States 
Supreme  Court.*^  Their  application  is  limited  to  the  City  of 
New  York  and  cities  in  adjoining  counties,^*  but  to  the  extent 
of  their  application,  they  have  the  practical  effect  of  suspend- 
ing summary  proceedings  until  February  15,  1924. 

ARTICLE  m. 
JURISDICTION  OF  COURTS. 

A.  Civil  Practice  Act,  §  1413.    Application;  to  whom  made. 

Application  for  the  removal  of  a  person  from  real  property,  as  prescribed  in 
this  article,  may  be  made  to  a  justice  of  the  peace  of  a  town,  or  if  the  property  is 
Bitnated  in  an  incorporated  village  which  includes  part  of  two  or  more  towns,  to 
a  justice  of  the  peace  of  either  town  who  keeps  an  office  in  the  village.  Applica- 
tion also  may  be  made  to  the  county  judge  or  special  county  judge;  or  in  the 
county  of  New  York  to  a  judge  of  the  city  court  of  the  city  of  New  York;  to 
a  justice  of  the  peace  of  a  city;  to  a  judge  or  justice  of  any  inferior  court  of 
civil  jurisdiction  in  a  city;  to  the  recorder  of  a  city;  in  the  city  of  New  York  to 
the  municipal  court  of  the  municipal  court  district  in  which  the  real  property  or 
portion  thereof  is  situated,  or  if  the  justice  sitting  therein  is  disqalified,  to  the 
municipal  court  in  an  adjoining  district. 

Except  as  provided  in  this  section  such  jurisdiction  shall  only  be  exercised  by  a 
court  or  officer  of  the  county,  town,  city  or  municipal  court  district  in  which 
the  real  property  or  a  portion  thereof  is  situated.^ 

B.  Civil  Practice  Act,  §  1427.    In  New  York  municipal  court  cause  may 
be  transferred  to  another  court  for  trial. 

In  a  municipal  court  of  the  city  of  New  York  at  the  time  of  joining  issue  the 
justice  sitting  in  the  cause,  in  his  discretion,  upon  motion  of  either  party,  or,  if 

41.  Handel    v.    Gottfried,    63    Misc.      Feldman,  41  S.  Ct.  465. 

246,  116  N.  Y.  Supp.  667;  affirmed,  136  44.  United   States  Housing   Corp.  v. 

App.  Div.  931,  120  N.  Y.  Supp.  1134.  Juedes,   196  App.  Div.   819,   188  N.  Y- 

42.  People  ex  rel.  Durham  R.  Corp.,      Supp.  365. 

230  N.  Y.  429.  46.  Where  the  United  States  govern. 

43.  Marcus    Brown    Holding    Co.    v.      ment  leases  a  part  of  the  government 
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no  justice  is  present,  the  clerk,  by  consent  of  both  parties,  may  make  an  order 
transferring  the  cause  for  trial  to  a  court  of  an  adjoining  district  which  there- 
upon has  the  same  jurisdiction  and  power  at  its  own  court  house  as  if  the  prop- 
erty was  situate  witliin  its  district. 

C.  Inferior  courts. 

Section  1413  purports  to  give  jurisdiction  in  summary  pro- 
ceedings to  justices  of  the  peace  and  the  judges  of  inferior 
courts^®  if  the  property  is  within  the  territorial  jurisdiction  of 
the  court.^'^  A  summary  proceeding  to  dispossess  a  tenant  in 
the  City  of  New  York  must  be  tried  in  the  district  in  which 
the  property  is  situated,  or  in  an  adjoining  district,  and  a  jus- 
tice holding  court  in  any  other  district  is  without  jurisdiction 
to  hear  it.^* 

Although  subtenants  defending  summary  proceedings  an- 
swer that  their  lessor's  lease  has  been  forfeited,  the  Muni- 
cipal Court  is  not  ousted  of  jurisdiction.** 

Events  happening  subsequently  to  the  bringing  of  a  sum- 
mary proceeding  will  not  oust  jurisdiction  which  always  de- 
pends on  facts  existing  at  the  commencement  of  the  action; 
and  where  a  final  order  in  favor  of  the  landlord  is  reversed 
on  appeal,  and  a  new  trial  ordered,  the  landlord  is  entitled 
thereto  and  the  trial  court  has  no  right  to  dismiss  the  pro- 
ceedings because  the  buildings  have  been  destroyed  and  re- 
moved since  the  first  trial.^" 

A  question  which  affects  the  jurisdiction  of  the  Municipal 
Court  of  the  City  of  New  York  may  be  raised  for  the  first 
time  on  an  appeal  to  the  Appellate  Term  of  the  Supreme 
Court.=i 

0.  Becord  must  show  jurisdictional  facts. 

The  statutory  remedy  by  way  of  summary  proceeding  is 
in  derogation  of  the  common  law  remedy  by  action,  and  must 
be  strictly  construed;  a  peculiar  and  limited  jurisdiction  is 

property,   it  was  held  that  the  State  48.  Heller  v.   Herbst,   26  Misc.    780, 

courts    had    jurisdiction    in    summary  57  N.  Y.  Supp.  270. 

proceedings.     Lotterlee  v.  Murphy,  67  49.  Hollister   v.    Wohlfeil,    115   App. 

Hun,   76,   51    St.   Eep.   653,   21    N.   Y.  Div.  400,  100  N.  Y.  Supp.  907. 

Supp.  1120.  50.  Simmons  v.  Pope,  43  Misc.  661, 

46.  Matter   of  Pirew,   105   Misc.  21,  88  N.  Y.  Supp.  120. 

172  N.  Y.  Supp.  307.  51.  Matter      of      Stuyvesant      Real 

47.  People  v.  Campbell,  60  How.  Pr.      Estate   Co.,    40  Misc.    205,    81    N".   T. 
102;  People  v.  Kelly,  20  Hun,  549.  Supp.  042. 
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thereby  conferred  on  certain  magistrates,  whicli  can  be  exe- 
cuted only  in  the  way  prescribed.^^  If  the  proceeding  is  in  a 
court  of  inferior  jurisdiction,  every  jurisdictional  fact  essen- 
tial to  support  the  final  order  must  be  shown  by  the  record 
and  may  neither  be  supplied  nor  presumed  to  exist.^  The 
jurisdiction  of  the  Municipal  Court  of  the  City  of  New  York 
to  make  the  final  order  in  summary  proceedings  and  to  issue 
the  dispossession  warrant  is  not  to  be  presumed,  and  the 
record  when  offered  in  evidence  to  show  the  interest  of  the 
petitioner,  in  an  action  subsequently  brought  by  him  for  rent, 
must  show  such  interest  from  the  facts." 

E.  Equitable  powers  of  inferior  courts. 

Although  inferior  courts  have  jurisdiction  of  summary  pro- 
ceedings, as  a  general  rule,  they  have  no  power  to  adjudicate 
the  equitable  rights  of  the  parties.  Their  powers  are  limited 
to  legal  titles.^*  Inasmuch  as  the  Municipal  Court  of  the  City 
of  New  York  can  have  no  equitable  jurisdiction  because  of  the 
constitutional  inhibition,  even  though  an  equitable  defense 
may  be  set  up  in  summary  proceedings,  a  Municipal  Court 
order  in  summary  proceedings  against  a  tenant  holding  over 
at  the  expiration  of  a  21-year  lease  is  wrong,  when  based  on 
an  adjudication  that  the  tenant  was  entitled  to  appraisement 
and  a  renewal  as  provided  in  the  lease  and  to  retain  possession 
until  specific  performance  should  be  decreed,  as  such  deter- 
mination is  tantamount  to  adjudging  the  right  of  the  party  to 
a  specific  performance.^^ 

Where  a  person  claiming  possession  of  certain  premises, 
under,  an  assignment  of  a  lease  executed  by  the  lessee  shortly 
before  he  was  adjudged  a  bankrupt,  institutes  summary  pro- 
ceedings in  the  Municipal  Court  of  the  City  of  New  York  to 
recover  possession  of  such  premises  from  a  person  claiming 
under  an  assignment  of  the  lease  executed  by  the  receiver  of 

62.  Benjamin  v.   Benjamin,   5  N.  Y.  Misc.  734,  53  N.  Y.  Supp.  785. 
385.  55.  Matter  of  Hattersley  v.  Cronyn, 

53.  Matthews  v.  Carman,  122  App.  22  Misc.  259,  49  N.  Y.  Supp.  1113,  83 
Div.  582,  107  N.  Y.  Supp.  694.  St.  Rep.  1113. 

54.  Engel,  Heller  Co.  v.  Henry  Eliaa  As  to  equitable  defenses  in  inferior 
Brewing  Co.,  37  Misc.  480,  75  N.  Y.  courts,  see  infra,  Art.  VI-K,  Equitable 
Supp.  1080;  reversing,  36  Misc.  851,  74  Defenses, 

N.   Y.   Supp.  934;    distinguishing,  Tol-  5G.  Simon  v.  Schmitt,  137  Aipp.  Div. 

man  v.  Heading,  11  App.  Div.  264,  42      625,  122  N.  Y.  Supp.  421. 
N.  Y.  Supp.  217;  Boyd  v.  Milone,  24 
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the  lessee  appointed  in  bankruptcy  proceedings,  and  the  re- 
spondent attacks  the  assignment  of  the  lease  to  the  petitioner 
on  the  ground  that  it  was  executed  in  fraud  of  creditors,  the 
court  has  jurisdiction  to  determine  the  issue  of  fraud  as  a 
legal  defense.*^ 

AETICLE  IV. 

PETITION. 

A.  By  whom  made. 

1.  Civil  Practice  Act,  §  1414.    Application;  by  whom  made. 

The  application  may  be  made  by: 

1.  The  landlord  or  lessor  of  the  demised  premises; 

2.  The  purchaser  upon  the  execution  or  foreclosure  saJe; 

3.  The  person  forcibly  put  out  or  kept  outj 

4.  The  person  with  whom,  as  owner,  the  agreement  was  madO;  or  the  owner  of 
the  property  occupied  under  an  agreement  to  cultivate  the  property  upon  shares 
or  for  a  share  of  the  crops. 

5.  The  person  lawfully  entitled  to  the  possession  of  the  property  intruded  into 
or  squatted  upon,  as  the  case  requires; 

6.  The  legal  representative,  agent  or  assignee  of  the  landlord,  purchaser  or 
other  person  so  entitled  to  apply; 

7.  The  person  or  corporation  authorized  by  this  article  to  proceed  to  remove 
persons  using  or  occupying  premises  or  a  part  thereof  as  a  bawdy-house,  or  house  or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution.  (Added 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

2.  Civil  Practice  Act,  §  1417.    Petition  by  neighbor  of  bawdy-house  or 

apartment. 
An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of  an  apartment 
house  or  tenement  house,  of  any  premises  within  two  hundred  feet  from  other 
demised  real  property  used  or  occupied  in  whole  or  in  part  as  a  bawdy-house,  or 
house  or  place  of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution,  or 
any  domestic  corporation  organized  for  the  suppr'ession  of  vice,  subject  to  or 
which  submits  to  visitation  by  the  state  board  of  charities  and  possesses  a  cer- 
tificate from  such  board  of  such  fact  and  of  conformity  with  its  regulations,  may 
serve  personally  upon  the  owner  or  landlord  of  the  premises  so  used  or  occupied, 
or  upon  his  agent,  a  written  notice  requiring  the  owner  or  landlord  to  make  an 
application  for  the  removal  of  the  person  so  using  or  occupying  the  same.  If  the 
owner  or  landlord,  or  his  agent,  does  not  make  such  application,  within  five  day.? 
thereafter;  or,  having  made  it,  does  not  in  good  faith  diligently  prosecute  it,  the 
person  or  corporation  giving  the  notice  may  make  an  application  for  such  removal 
on  a  petition  stating  the  jurisdictional  facts,  which  application  shall  have  the  sam: 
effect,  except  as  otherwise  expressly  prescribed  in  this  article,  as  though  the  ap- 
plicant were  the  owner  ox  landlord  of  the  premises,  and  shall  have  precedence  over 

67.  Woods     V.     Gareewich,    67    App.  Div.  53,  73  N.  Y.  Supp.  472. 
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any  similar  application  thereafter  made  by  such  owner  or  landlord  or  to  one 
theretofore  made  by  him  and  not  prosecuted  diligently  and  in  good  faith. 

Proof  of  the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof  or 
of  those  resorting  thereto  shall  constitute  presumptive  evidence  of  the  unlawful 
use  of  the  demised  premises  required  to  be  stated  in  the  petition  for  removal. 
(Added  by  L.  1921,  oh.  199,  in  effect  Oct.  1,  1921.) 

3.  Agent. 

Under  subdivision  6  of  section  1414,  an  agent  of  the  person 
entitled  to  the  possession  of  the  premises  can  make  the  appli- 
cation. This  subdivision  authorizes  the  entitling  of  the  pro- 
ceedings and  the  issuance  of  the  precept  in  the  name  of  the 
agent.^ 

4.  Co-owners. 

Where  one  of  several  tenants  in  common  of  premises  has 
authority  from  his  cotenants,  he  may  institute  summary  pro- 
ceedings in  his  own  name  as  agent  for  them.*'  Where  the 
property  is  held  by  husband  and  wife  by  virtue  of  a  joint  con- 
veyance, the  husband  may  maintain  summary  proceedings  in 
relation  thereto.'"  When  one  of  two  joint  lessors  becomes  sole 
owner  of  the  land,  and  entitled  to  the  rents  by  conveyance 
from  the  other,  he  may  demand  the  whole  rent,  and  on  refusal 
dispossess  in  his  own  name.^ 

Where  a  lessor  of  premises  in  part  owned  by  him  and  in 
part  held  by  him  under  lease  at  his  death  devised  to  his  son 
all  his  estate,  it  was  held  there  was  sufficient  unity  of  interest 
and  of  the  right  of  possession  between  such  son  and  the  execu- 
tors of  his  father's  estate  to  enable  them  jointly  to  institute 
and  maintain  summary  proceedings  against  the  tenant  for 
non-payment  of  rent.'^ 

Though  a  justice  has  no  jurisdiction  to  permit  additional 
petitioners  to  come  in  and  prosecute  summary  proceedings, 
except  by  consent,  where  one  of  several  tenants  in  common 
institute  the  proceedings,  and  it  is  asked  to  add  the  others  at 
■  the  hearing,  and  defendant  merely  objects,  a  final  order  in 
favor  of  the  petitioner  will  not  be  reversed  for  defect  of 
parties  plaintiff,  since  objection  to  such  non-joinder  must  be 

58.  Case  v.  Porterfleld,  54  App.  Div.  St.  Rep.  694,  28  N.  Y.  Supp.  687. 
109,  66  N.  Y.  Supp.  337.  61.  Griffin  v.  Clark,  33  Barb.  46. 

59.  Lyon  v.  Sheldon,  ft3  Misc.  20,  62.  People  v.  Dudley,  58  N.  Y.  323; 
117  N.  Y.  Supp.  318.  People  v.  Stuyvesant,  1  Hnn,  102. 

60.  Peer  v.  OTjeary,  8  Misc.  350,  59 
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raised  by  answer  and  cannot  be  gone  into  under  a  general 
denial."'  But  summary  proceedings  cannot  be  maintained  by 
a  partner  who  has  leased  property  to  the  partnership,  the  rent 
to  be  paid  by  the  firm,  nor  can  his  assignee  maintain  summary 
proceedings.** 

5.  Bowress. 

A  right  of  dower  gives  a  widow  no  title  under  which  she  can 
dispossess  a  tenant*® 

6.  Grantor  or  grantee  after  conveyance. 

A  landlord  who  has  conveyed  all  his  interest  in  the  property 
cannot  maintain  summary  proceedings.**  A  purchaser  of 
leased  premises  may  maintain  summary  proceedings  for  non- 
payment of  rent  based  upon  failure  to  pay  rent  falling  due 
since  its  purchase,*'^  but  the  grantee  ordinarily  has  no  right  to 
the  relief  for  rents  past  due  at  the  time  of  his  conveyance.** 

7.  Landlord  after  leasing  to  new  tenant. 

A  landlord  can  maintain  summary  proceedings  to  remove  a 
tenant  holding  over  after  the  expiration  of  the  term,  although 
he  has  made  a  new  lease  of  the  premises  to  begin  upon  the 
expiration  of  the  term  of  the  tenant  in  possession.*® 

8.  New  tenant  to  remove  former  tenant. 

A  tenant  under  a  new  lease  cannot  maintain  summary  pro- 
ceedings against  a  preceding  tenant  holding  over.™ 

63.  Lyon    v.    Sheldon,    63   Misc.    20,  617;  Eells  v.  Morse,  142  App.  Div.  592, 
117  N.  Y.  Supp.  318.  127  N.  Y.  Supp.  438;  affd,  208  N.  Y. 

64.  Bailey  v.  Crowell,  13  Misc.  63,  34  103;  Martridge  Bldg.  Co.  v.  White,  113 
N.  Y.  Supp.  53,  68  St.  Rep.  9.  Misc.  210,  185  N.  Y.  Supp.  230;  Mar 

65.  Freeman  v  Ogden,  40  N.  Y.  106.      bridge  Bldg.  Co.   v.  White,   115   Misc. 
68.  Boyd  v.  Sametg,  17  Misc.  728,  40      320,  188  N.  Y.  Supp.  320. 

N.  Y.  Supp.  1070.  70.  Eells  v.  Morse,  208  N.  Y.   103; 

67.  Ottinger   v.    Prince,   2   City    Ct.  Marbridge    Bldg.    Co.    v.    White,    115 
353.  Misc.   320,  188  N.   Y.  Supp.  320;    Tm- 

68.  810   West  End  Arenue,  Inc.,  v.  pert  v.  Hallock,  23  How.  Pr.  456. 
Frankel,    113    Misa    338,    184    N.    Y.  Contra,  Russo  v.  Yuzolino,  19  Misc. 
Supp.  554.  28,  42  N.  Y.   Supp.  482,   76   St.   Rep. 

69.  Goelet   t.  Roe,   14  Misc.   28,   35  482;     Davidson    v.    Eammerstein,    28 
N.  Y.  Supp.  145,  69  St.  Rep.  372,  25  Misc.  529,  59  N.  Y.  Supp.  663. 

Civ.  Pro.  86;  Cullinan  v.  Goldstein,  61  See  also  Becar  v.   Flues,   64   N.   Y 

Misc.  82,  113  N.  Y.  Supp.  21;  Bella  v.      518. 
Morse,  67  Misc.  125,  121  N.  Y.  Supp. 
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9.  Infants. 

A  guardian  in  socage  may  lease  infant's  land  in  his  own 
name  and  may  maintain  summary  proceedings  as  guardian." 

10.  Receiver. 

Where  a  tenant  is  not  made  a  party  to  an  action  to  fore- 
close a  mortgage  and  has  not  attorned  to  the  receiver  of  rents 
and  profits  appointed  in  the  suit,  he  cannot  be  dispossessed  in 
summary  proceedings  instituted  by  the  receiver.''^ 

11.  Purchaser  at  tax  sale. 

A  proceeding  cannot  be  maintained  by  a  purchaser  at  a  tax 
sale  made  by  the  city  of  Utica  upon  a  city  treasurer's  certifi- 
cate, but  the  purchaser  must  first  obtain  a  deed  as  provided 
in  section  57  of  the  charter.  Where  the  fees  added  to  the 
amount  of  the  tax  and  for  which  the  property  was  sold  were 
more  than  the  amount  allowed  by  law,  the  sale  is  void  and  the 
proceedings  cannot  be  maintained  thereunder.'^  The  time  for 
instituting  summary  proceedings  by  the  purchaser  at  a  tax 
sale,  after  the  time  of  redemption  has  expired,  does  not  arrive 
until  notice  for  redemption  has  been  given.  If  the  petitioner 
seeks  to  proceed  as  such  purchaser,  he  must  state  the  facts 
giving  jurisdiction  under  the  Laws  of  1880,  chapter  275." 

B.  Contents  of  petition. 
1.  Civil  Fractice  Act,  §  1415.    Contents  of  petition. 

The  applicant  must  present  to  the  judge  or  justice  a  written  petition  verified 
in  like  manner  as  a  verified  complaint  in  an  action,  describing  the  premises  of 
which  the  possession  is  claimed  and  the  interest  therein  of  the  petitioner  or  the 
person  whom  he  represents,  stating  the  facts  which,  according  to  the  provisions 
of  this  article,  authorize  the  application  by  the  petitioner  and  the  removal  of  the 
person  in  possession,  naming  or  otherwise  intelligibly  designating  the  person  or 
persons  against  whom  the  special  proceeding  is  instituted,  and,  if  there  are  two  or 
more  such  persons  and  some  are  under-tenants  or  assigns,  specifying  who  are 
principals  or  tenants  and  who  are  undertenants  or  assigns,  and  praying  for  a  final 
order  to  remove  him  or  them  respectively.  (Added  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

71.  Gallagher  v.  David  Stevenson  73.  Gabel  v.  Williams,  42  Misc.  475, 
Brew.  Co.,  13  Misc.  40,  68  St.  Rep.  165,      87  N.  Y.  Supp.  240. 

34  N.  Y.  Supp.  94,  25  Civ.  Pro.  106.  74.  Matter    of   Cary,    37    App.    DIv. 

72.  McDonald  v.  Cohen,  65  Misc.  489,      631,  56  N.  Y.  Supp.  6. 
120  N.  Y.  Supp.  94. 
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2.  Civil  Practice  Act,  §  1416.  Notice  to  be  given  in  certain  cases. 
Where  the  person  to  be  removed  is  a  tenant  at  will  or  at  sufferance  the  pe- 
tition must  state  the  facts  showing  that  the  tenancy  has  been  terminated  by  giving 
notice  as  required  by  law.  Where  the  application  is  made  in  a  case  speeifled  in 
section  fourteen  hundred  and  eleven  of  this  act,  the  petitioner  must  state  that  a 
notice  in  behalf  of  the  applicant  requiring  all  persons  oceuping  the  property  to 
qiut  the  same  by  a  day  therein  specified  has  been  either  sei'ved  personally  upon 
the  person  or  persons  to  be  removed  or  affixed  conspicuously  upon  the  property  at 
least  ten  days  before  the  day  specified  therein.  (Added  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921) 

3.  General  contents  of  petition. 

The  petition  should  allege  facts,  not  evidence  of  fact  or 
matters  of  law.''^  It  must  affirmatively  allege  the  existence  of 
every  jurisdictional  fact,  and  nothing  can  be  taken  by  impli- 
cation.™ It  should  not  be  uncertain  or  contradictory,  but 
should  make  out  a  plain  case."  Great  particularity  is  re- 
quired, and  every  fact  necessary  to  give  the  officer  jurisdiction 
must  be  distinctly  stated,  or  the  proceeding  will  be  dismissed. 
It  will  be  strictly  construed  as  a  pleading  most  stringently 
against  the  complainant,  and  its  allegations  must  not  be  con- 
tradictory.'™ 

The  petition  must  show  that  the  petitioner  is  entitled  to 
the  possession,  and  that  the  occupant  holds  in  hostility  to  his 
title.''^ 

If  it  is  sought  to  remove  a  tenant  holding  over,  in  order  to 
give  the  court  jurisdiction,  the  petition  must  show  that  the 
conventional  relation  of  landlord  and  tenant  exists,  created 

75.  Hill  V.  Stocking,  6  Hill,  314.  building  or  the  uses  to  which  it  is  put, 

76.  Minsky  v.  Weller,  63  Misc.  244,  is   insufficient.     Minsky  v.   Weller,  63 
116    N.    Y.   Supp.  628;   Hallenbeck  v.  Misc.  244,  116  N.  Y.  Supp.  628. 
Gardner,    20    Wend.   22;    Campbell   v.  77.  People    v.    Matthews,    43    Barb. 
Mallory,  22  How.  Pr.  813;   Powers  v.  168;    aff'd,   38  N.  Y.  451;   Wiggins  v. 
Witty,  42  How.  Pr.  352.  Woodruff,  16  Barb.  474;  Deuel  v.  Rust, 

Tenant    factory.— In    summary    pro-  24  Barb.  438;  Hill  v.  Stocking,  6  Hill, 

ceedings  to  recover  possession  of  real  314;  Wallace  v.  Eaton,  5  How.  Pr.  99. 

property   for   non-compliance  with  the  78.  Wiggins    t.    Woodruff,   16  Barb, 

requirements    of    the    Commission    of  474;     Simpson     v.     Rhinelander,     20 

Labor,  the  petition  must  affirmatively  Wend.  103;   Prouty  v.  Prouty,  5  How. 

allege  that  the  person  against  whom  Pr.  81. 

the  proceeding  is  instituted  is  the  ten-  79.  People  v.  Andrews,  52  N.  Y.  445 

ant  of  a  factory  or  tenant-factory;  and  Smith  v.  Huestis,  Hill  &  Denio,  236 

a  petition   which  describes   the  prem-  Rogers     v.     Wynds,     14    Wend.     272 

ises   by   street,  number,   and   location,  Campbell  v.  Mallory,  52  How.  Pr.  183. 
but  is  silent  as  to  the  character  of  the 
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by  agreement  or  recognized  by  the  tenant,  and  it  must  also 
appear  from  the  facts  stated,  that  the  term  of  the  tenant  has 
expired,  or  that,  by  virtue  of  the  statute,  the  landlord  is  en- 
titled to  possession.*'  A  petition  alleging  in  substance  that 
one  conveyed  the  premises  to  plaintiff  on  the  day  named,  and 
defendant,  or  his  assigns,  were  then  in  possession  as  tenants 
at  sufferance  and  held  over,  suificiently  states  the  tenancy.*^ 
It  need  not  state  the  date  or  duration  of  the  lease.*^  An  alle- 
gation in  the  petition  that  the  petitioner  became  the  owner  of 
the  premises  by  deed  from  the  life  tenant  and  that  the  de- 
fendant was  in  possession  under  an  alleged  agreement  for 
hiring  made  with  the  life  tenant  is  sufficient  to  show  relation 
of  landlord  and  tenant  between  the  parties  of  the  proceeding.*' 
An  averment  that  the  amount  specified  is  due  for  rent,  in 
connection  with  a  statement  that  defendant  holds  over  and 
continues  in  possession  of  the  premises,  may  be  sufficient.** 
Under  a  lease,  which  provides  that  an  assignment  without  the 
landlord's  consent  should  terminate  the  lease,  an  allegation 
that  he  had  assigned,  without  averring  it  done  without  land- 
,  lord's  consent,  is  insufficient.®  A  petition  may  be  sufficient  if 
it  alleges  the  making  of  the  lease,  the  length  of  the  term,  the 
rent,  the  assignment  of  the  lease  to  defendants,  their  occupa- 
tion, non-payment  of  rent,  and  the  demand  and  notice.*® 

A  petition  by  the  purchaser  of  real  property  at  a  sale  under 
foreclosure  by  advertisement  must  allege  that  the  mortgage 
contained  a  power  of  sale  and  that  the  mortgage  had  been 
recorded  in  the  county  wherein  the  property  was  situated.*' 

4.  Description  of  petitioner. 

The  petition  must  describe  the  premises  and  the  interest 
therein  of  the  petitioner  or  the  person  whom  he  represents.** 

80.  People  v.  Simpson,  28  N.  Y.  55;  86.  Chretien  v.  Doney,  1  N.  Y.  419. 
Russell  V.  Russell,  32  How.  Pr.  400;  88.  People  v.  Fowler,  1  Hun,  104; 
Buck  V.   Binninger,   3   How.   Pr.   391;       diasm'd,  55  N.  Y.  675. 

Duel  v.  Rust,  24  How.  Pr.  438 ;  Matter  87.  Cowdrey  v.  Turner,  85  Hun,  451, 

of  Robinson,   1  How.  Pr.  213;   People  32  N.  Y.  Supp.  889,  66  St.  Rep.  207. 
V.  Matthews,  38  N.  Y.  451.  88.  Eldaen  Realty  Oo.  v.  Bensamon, 

81.  People  V.  Ulrich,  2  Abb.  Pr.  28.  56  Misc.  463,  107  N.  Y.  Supp.  128. 

82.  People  v.  Teed,  48  Barb.  424.  Time   of  ownership.— The  fact  that 

83.  Griffin  v.  Barton,  22  Misc.  228,  the  petitioner  alleges  that  "  the  peti- 
49  N.  Y.  Supp.  1021 ;  aflf'd,  27  App.  tioner  is  the  owner  "  instead  of  allege 
Div.  632,  50  N.  Y.  Supp.  1127.  ing   that    he    "  is  and  was  at  all  the 

84.  People  v.  Lamb,  10  Hun,  348.  times  mentioned  the  owner,"  is  not  a 
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Where  the  petition  does  not  allege,  nor  the  proofs  show,  that 
plaintiff  had  any  interest  in  the  premises,  the  proceedings  are 
properly  dismissed.^'  But  the  petitioner  need  not  plead  the 
evidence  upon  which  his  right  or  title  depends.'" 

One  of  the  most  frequent  errors  in  describing  the  interest 
of  the  petitioner,  has  been  a  failure  to  state  more  than  that 
he  is  the  lessor  or  landlord  of  the  premises.  A  petition  which 
fails  to  state  with  more  particularity  the  interest  of  the  peti- 
tioner is  defective.'^  An  allegation  in  the  petition  that  the 
petitioner  is  the  sole  surviving  executor  and  trustee  and  land- 
lord of  the  premises  described  is  not  a  statement  of  his  in- 
terest in  the  premises,  nor  sufficient  to  confer  jurisdiction 
upon  the  court  to  entertain  the  proceeding.'^  But  if  the  peti- 
tioner is  described  as  the  "owner  and  landlord,"  it  may  bo 
sufficient.'^  And,  if  the  petition,  in  addition  to  stating  that 
the  petitioner  is  the  landlord,  alleges  facts  with  reference  to 
the  making  of  the  lease,  it  may  be  sufficient.'^  One  who  has 
entered  into  possession  of  premises  under  an  agreement  to 
pay  rent  therefor  is  estopped  from  denying  his  lessor's  title ; 
and  a  petition  against  the  tenant  for  non-payment  of  rent 
which  alleges  that  the  petitioner  made  an  agreement  with  the 
agent  whereby  he  let  and  the  tenant  hired  the  premises  and 
promised  to  pay  a  specific  annual  rental  in  equal  monthly  pay- 
ments of  a  certain  sum  is  a  sufficient  compliance  with  section 
1415.'^  Allegations  that  the  petitioner  became  the  owner  by 
a  deed  and  that  the  tenant  is  in  possession  under  an  alleged 
agreement  from  the  grantor  of  such  deed  are  sufficient  to 
show  relation  of  landlord  and  tenant.'" 

jurisdictional      defect.       Huyler's     v.  Supp.  228;  Chappel  v.  London,  113  N. 

Broadway-St.    John    Corp.,    195    App.  Y.  Supp.  2. 

Div.  410,  186  N.  Y.  Supp.  290.  92.  Underhill  v.  Cohen,  61  Misc.  C27, 

89.  Dougherty  v.  McMillan,  25  Misc.  114  N.  Y.  Supp.  115. 

782,  55  N.  Y.  Supp.  616.  93.  Equitable    Life    Assur.    Soc.    v. 

90.  Reich  v.  Cochran,  201  N.  Y.  450.       Schum,  40  Misc.  657,  83  N.  Y.  Supp. 

91.  Ferber   v.   Apfel,   113   App.   Div.       161. 

720,  99  N.  Y.  Supp.  215;  Matthews  v.  94.  Underhill  v.  Cohen,  61  Misc.  627, 

Gorman,  122  App.  Div.  582,  107  N.  Y.  114  N.  Y.  Supp.  115;   Cappel  v.  Lon- 

Supp.  696;  Engel,  Heller  Co.  v.  Henry  don,  61  Misc.  652,  114  N.  Y.  Supp.  97. 

Elias  Brewing  Co.,  37  Misc.  480,  75  N.  95.  Slater     v.      Waterson     &     Law 

Y.  Supp.  1080;  Bell  v.  Karsch  Brewing  Amusement  Co.,  58  Misc.  215,  109  N. 

Co.,  5  Misc.  159,  101  N.  Y.  Supp.  803;  Y.  Supp.  50. 

B.  J.  Galligan  &  Co.  v.  P.  S.  M.  Inc.,  96.  Earle    v.    McGoldrick,    15    Misc. 

116  Misc.  754;  Kaziz  v.  Loft,  80  N.  Y.  135,  36  N.  Y.  Supp.  803. 
Supp.   1015;   Loft  V.  Kaziz,  84  N.  Y. 


STJMMAKY  PEOCEEDINGS.  3175 

When  the  case  is  one  of  landlord  and  tenant  that  fact  shonld 
be  stated,  and  it  is  enough  to  make  any  statement  from  which 
it  is  clear  that  the  applicant  is  the  lessor  or  his  assignee,  and 
that  the  person  in  possession  is  the  lessee  or  his  assignee 
under  a  lease  between  the  parties  or  their  assignors.  If  that 
is  clearly  stated  the  applicant's  interest  in  the  premises  is 
properly  set  forth." 

The  statute  is  sufficiently  complied  Avith  by  an  allegation 
that  the  applicant  was  the  executor  of  a  decedent,  empowered 
by  the  will  to  sell  and  dispose  of  all  the  real  estate  of  the  es- 
tate and  that  he  entered  into  an  agreement  with  the  defendant 
as  tenant.^*  But  a  petition  in  summary  proceedings  to  dis- 
possess, which  merely  describes  the  petitioner  as  trustee  does 
not  show  title  in  him  and  cannot  confer  jurisdiction  to  enter 
an  order  thereon.'* 

A  petition,  in  a  proceeding  taken  to  dispossess  a  squatter, 
sufficiently  states  the  interest  of  the  petitioner,  where  it 
alleges  that  he  is  the  owner  in  fee  simple  of  the  premises.^ 

A  petition  in  summary  proceedings  which  alleges  that  peti- 
tioner "is  the  agent  for  C,  landlord  of  the  following  prem- 
ises," confers  no  jurisdiction,  as  there  is  a  failure  to  allege 
that  C  is  landlord.^ 

5.  Authority  to  maintain  proceeding. 

A  petition,  if  made  by  an  agent  of  the  landlord,  must  affir- 
matively show  the  fact  of  such  agency;  it  is  not  enough  to 
state  it  by  way  of  recital.*  An  allegation  in  a  petition  "that 
your  petitioner  is  the  agent  for  P.  B.,  who  is  the  owner  and 
landlord"  and  "that  your  petitioner  is  duly  authorized  to 
commence  proceedings  to  dispossess  said  tenant  and  those 
claiming  possession  under  said  tenant,"  sufficiently  estab- 
lishes that  the  agent  is  fully  authorized  by  the  landlord  to 
institute  the  proceedings.* 

A  petitioner  in  proceedings  to  recover  possession  of  a  dis- 

97.  Ferber  v.   Apfel,   113   App.   Div.       78  N.  Y.  Supp.  948. 

720,    723,    99    N.  Y.  Supp.  215;  Mat-  1.  Mauterstock  v.  Williams,  42  Misc. 

thews  V.  Carman,   122  App.  Div.  582,  402,  86  N.  Y.  Supp.  804. 

107  N.  Y.  Supp.  694;  criticised,  Reich  3.  Cohen    v.    Brossevitch,    33    Misc. 

V.  Cochran,  201  N.  Y.  450.  600,  67  N.  Y.  Supp.  1025. 

98.  TJowland  v.  Dillingham,  83  App.  3.  People  v.  Johnson,  1  T.  &  C.  578. 
Div.  156,  82  N.  Y.  Supp;  470.  4.  Bennett     v.     Budweiser     Brewing 

99.  Cram  v.  Dietrich,  38  Misc.  790,  Co.,  27  Misc.  805,  58  N.  Y.  Supp.  313. 
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trict  sehoolhouse  must  show  that  he  was  trustee,  and  had, 
therefore,  authority  to  inaugurate  the  proceeding.^ 

6.  Designation  of  persons  against  whom  proceeding  is  instituted. 

Where  the  proceedings  are  against  different  parties,  the 
petition  should  distinctly  show  which  are  tenants  and  which 
are  subtenants/ 

But  section  1415  does  not  require  that  the  petition  aUege 
that  the  undertenants  hold  over  without  the  permission  of  the 
landlord,  nor  need  it  specify  under  whom  the  undertenant 
holds,  and  it  is  sufficiently  specific  to  set  out  the  written  lease, 
and  that  the  premises  are  in  the  occupation  of  the  said  tenant, 
and  certain  parties  named  as  undertenants.'' 

Undertenants  are  proper  but  not  necessary  parties  to  sumr 
mary  proceedings  to  recover  the  possession  of  demised  prem- 
ises and  advantage  cannot  be  taken  by  the  tenant  of  the  land- 
lord's failure  to  join  the  undertenants  as  parties.* 

Section  1415  does  not  require  that  the  petition  should  name 
the  tenant.  It  is  sufficient  that  the  person  against  whom  the 
proceeding  is  instituted  is  intelligibly  designated,  and  the 
words  "John  Doe"  and  "Richard  Roe,"  "undertenants," 
is  a  sufficient  compliance  with  the  statute.' 

If  the  petition  alleges  a  leasing  of  the  premises  for  one  year, 
but  that  defendant  is  in  possession  as  undertenant  of  the 
lessee  and  that  defendant  holds  over  after  the  expiration  of 
the  term ;  it  may  be  sufficient  to  confer  jurisdiction.^" 

7.  Description  of  premises. 

The  petition  must  give  a  description  of  the  premises  from 
which  it  is  sought  to  remove  the  tenant."  A  sufficient  descrip- 
tion is  a  jurisdictional  requirement."  And  the  petition  must 
show  that  the  premises  are  within  the  jurisdiction  of  the  jus- 

6.  Langto  v.  Raymond,  90  App.  Div.  Y.  Supp.  54,  32  St.  Rep.  306. 

614,  86  N.  Y.  Supp.  182.  10.  Ward  v.  Burger,  90  Hun,  540,  35 

6.  Wiggins    V.    Woodruff,    16    Barb.  N.  Y.  Supp.  961,  70  St.  Rep.  635. 
474.  11.  Campbell    v.    Mallory,    22    How. 

7.  Mando  v.  Kitchell,  132  App.  Div.  Pr.   183. 

890,  116  N.  y.  Supp.  691.  12.  Potter  v.  New  York  Baptist  Mis- 

8.  Atterbury  v.  Edwa,  61  Mise.  234,  sion  Soc.,  23  Misc.  671,  52  N.  Y.  Supp. 
113  N.  Y.  Supp.  614.  294;  Wands  v.  Robarge,  24  Misc.  273, 

9.  Ash  V.  Pumell,  26  Abb.  N.  C.  92,  53  N.  Y.  Supp.  700. 
19  Civ.  Pro.  234,  16  Daly,  189,   11  N. 
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tice."  A  petition  which  states  that  the  petitioiier  was  "in  the 
peaceable  possession  and  occupancy  of  the  premises"  and 
"lawfully  entitled  to  remain  and  continue  in  possession 
thereof,"  is  not  sufficient." 

8.  Demand  for  rent. 

When  the  proceeding  is  based  on  the  failure  of  the  tenant 
to  pay  rent,  the  petition  must  show  that  there  was  a  demand 
for  the  rent,  or  that  a  notice  was  served  demanding  in  the 
alternative  the  payment  of  the  rent  or  the  delivery  of  the 
possession  of  the  property.^  It  is  not  necessary  to  show  that 
the  demand  of  rent  was  made  by  the  landlord ;  it  may  be  made 
by  his  agent.^^  It  is  incumbent  on  the  landlord  to  establish 
that  the  rent  has  become  due  and  payable,  that  its  payment 
has  been  demanded,  and  default  made.  If  it  is  stated  that  the 
demand  was  made  at  tenant's  place  of  business  of  his  agent, 
it  must  state  who  the  agent  is,  or  the  nature  of  his  agency." 
The  petition  shotdd  name  the  person  of  whom  the  rent  was 
demanded." 

If  the  notice  of  demand  for  rent  is  in  writing,  it  must  be  in 
the  alternative,  requiring  payment  or  possession."  A  petition 
which  does  not  show  that  three  days  have  expired  since  ser- 
vice of  the  alternative  notice  is  premature  and  insufficient  to 
confer  jurisdiction.^"  It  must  show,  where  such  notice  is  neces- 
sary, not  only  that  a  three  days'  notice  in  writing  was  served, 
but  that  it  was  served  in  the  manner  required  by  law.^^  A 
mere  allegation  of  service  of  notice,  without  alleging  the  man- 
ner of  service  or  that  the  same  was  duly  made,  is  insufficient 
to  give  the  justice  jurisdiction  to  grant  the  order.^^  It  should 
state  by  which  of  the  three  methods  prescribed  in  section 
1421,  service  of  the  notice  was  made.^ 

13.  Cuyler  v.  Crane,  25  Hun,  67;  18.  Rogers  v.  Lynds,  14  Wend.  172. 
People  V.  Broadman,  4  Keyes,  59.  19.  People  v.  Gross,  50  Barb.  231. 

14.  Sneider  v.  Leichman,  57  Hun,  20.  Bristed  v.  Harrell,  20  Misc.  348, 
561,  19  Civ.  Pro.  217,  11  N.  Y.  Supp.  43  N.  Y.  Supp.  918. 

434,  33  St.  Rep.  351.  21.  People  v.  Keteltas,  12  Hun,  67. 

15.  Engle,  Heller  Co.  v.  Elias  Brew-  22.  WItherbee  v.  Wykes,  159  App. 
ing  Co.,  37  Misc.  480,  76  N.  Y.  Supp.  Div.  24,  143  N.  Y.  Supp.  1067;  Posson 
1080.  V.  Dean,  8  Civ.  Pro.  177. 

16.  People  V.  Stuyvesant,  1  Hun,  23.  Matter  of  Stuyvesant  Real  Es- 
J02.  tate  Co.  v.  Sherman,  40  Misc.  205,  81 

17.  Wolcott  V.  Schenck,  16  How.  Pr.  N.  Y.  Supp.  642. 
449. 
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A  petition  which  alleges  that  the  notice  requiring  the  pay- 
ment of  the  rent  or  the  possession  of  the  premises  was  served 
by  delivering  a  copy  thereof,  at  the  residence  of  the  tenant, 
"to  a  person  in  charge  of  said  premises,  said  tenant  being 
absent  therefrom  at  the  time/'  but  which  does  not  allege  that 
the  person  to  whom  the  notice  was  delivered  was  "of  suitable 
age  and  discretion,"  as  required  by  section  1421,  is  fatally 
defective,  and  is  insufficient  to  confer  jurisdiction.^* 

9.  Forciljle  entry  or  detainer. 

In  proceedings  for  forcible  entry  or  detainer,  the  petition 
must  allege  either  an  actual  or  constructive  possession,  and 
a  petition  alleging  a  peaceable  entry  by  the  petitioner,  and  a 
forcible  ejection  from  the  premises  by  the  defendant,  is  in- 
sufficient.^ The  petitioner  ought  to  disclose  the  nature  of 
his  right  to  the  possession,  and  how,  and  from  whom,  it  was 
acquired,  so  that  it  may  appear  that  he  has  the  legal  right, 
and  an  allegation  as  to  his  rights,  without  facts  to  sustain  it, 
is  a  legal  conclusion.^" 

C.  Verification. 

The  petition  must  be  verified,  and  the  absence  of  a  verifica- 
tion is  a  jurisdictional  defect.^ 

A  petition  is  defective  by  reason  of  the  failure  of  the  notary 
to  sign  the  jurat,  and  confers  no  jurisdiction  when  there  is  no 
appearance,  and  judgment  rendered  thereupon  is  void  abso- 
lutely.^' But  where  the  petition  has  been  verified  and  has  the 
signature  at  the  end  of  verification,  the  omission  of  a  signa- 
ture to  petition  is  not  a  jurisdictional  defect.^ 

The  omission  of  the  day  of  the  month  in  the  jurat  to  a  peti- 
tion in  summary  proceedings  to  remove  a  tenant,  which  peti- 
tion was  sworn  to  before  the  justice  who  issued  a  precept 
dated  the  same  day  as  the  petition  and  certified  in  his  return 
that  before  he  issued  the  process  a  duly  verified  petition  was 
presented  to  him,  is  a  mere  formal  error  of  a  kind  which  will 
as  a  rule  be  disregarded,  and  the  court  may  fairly  assume 

24.  Beach  v.  McGovem,  41  App.  Div.      Rep.  809. 

381,  58  N.  y.  Supp.  493.  28.  Merchand  v.  Haber,  16  Misc.  319, 

25.  Kent    v.    Sturges,    N.    Y.    Daily      37  N.  Y.  Supp.  950,  73  St.  Rep.  569; 
Reg.  June  4,  1884.  People  v.  DeCamp,  12  Hun,  378. 

28.  People  v.  Field,  52  Barb.  198.  29.  Chadwick  v.  Spargur,  1  Civ.  Pro. 

27.  Coatsworth   v.   Thompson,    5   St.      422. 
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upon  appeal  that  the  date  of  verification  was  the  day  upon 
which  the  petition  was  used,  and  therefore,  a  further  return 
by  the  justice  is  unnecessary.*" 

A  verification  need  not  be  in  the  exact  words  of  the  statute; 
a  substantial  compliance  is  sufficient.*^ 

A  verification  of  a  domestic  corporation's  petition,  when 
made  by  the  corporation's  agent,  is  sufficient.*^  If  there  is  no 
proof  that  the  person  who  verified  the  petition  is  the  agent  of 
the  landlord,  the  proceedings  cannot  be  maintained.** 

B.  Amendment. 

If  the  defect  in  the  petition  is  jurisdictional,  it  cannot  be 
cured  by  amendment.**  But,  while  the  court  is  without  power 
to  amend  a  petition  in  summary  proceedings  in  a  particular 
essential  to  confer  jurisdiction,  it  may  allow  an  amendment 
involving  a  mere  clerical  error  consisting  in  a  misstatement 
of  the  date  upon  which  the  default  in  the  payment  occurred.*^ 
The  use  of  the  word  "lessee"  in  an  allegation  of  the  petition 
that  the  petitioner  is  the  "lessee  or  landlord"  is  clearly  a 
clerical  error,  and  may  be  disregarded  as  surplusage.*"  Even 
when  an  amendment  is  permissible,  the  petitioner  must  avail 
himself  of  permission  to  amend  during  the  trial;  he  cannot 
wait  until  the  close  thereof  and  move  to  conform  the  pleading 
to  the  proof.*^ 

E.  Vafianoe. 

The  court  obtains  jurisdiction  by  means  of  the  sworn  peti- 
tion of  the  petitioner  and  he  cannot  sustain  a  final  order  un- 
less he  has  made  proof  according  to  his  allegations.**  A  peti- 
tion which  alleges  a  verbal  letting  on  or  about  November  1st 
for  the  term  of  one  month  is  not  sustained  by  proof  of  an 
oral  agreement  in  April  from  month  to  month  "as  long  as  the 
rent  is  paid."*^ 

30.  Griffin  v.   Barton,   20  App.   Div.  35.  Rogers  v.  Sattler,  28  Misc.  242, 
612,  47  N.  Y.  Supp.   121.  58  N.  Y.  Supp.  1073. 

31.  Bowghen  v.  Nolan,  53  How.  Pr.  36.  Fox   v.   Hold,   24   Misc.    184,    52 
485.  N.  Y.  Supp.  724. 

32.  Stuyvesant    Real    Estate    Co.    v.  37.  Ferber  v.   Apfel,    113   App.   Div. 
Sherman,  40  Misc.  2Q5,  81  N.  Y.  Supp.  720,  99  N.  Y.  Supp.  215. 

642.  38.  Morgan    v.    Morgan,    150    N.    Y. 

.33.  Havemeyerls  Estate  v.  Stoddard,  Supp.  554. 

148  N.  Y.  Supp.  256.  39.  Hoffman  v.  Van  Allen,   3  Misc. 

34.  Ferber   v.   Apfel,    113   App.   Div.  99,   51    St.  Rep.   603,   22  N.  Y.   Supp. 

720,  99  N.  Y.  Supp.  215.  369. 
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F.  Waiver  of  objection  to  petition. 

Defects  in  the  form  of  a  petition  in  summary  proceedings 
to  remove  a  tenant  are  waived,  where  the  parties  agree  to 
proceed  to  try  the  proceeding  upon  its  merits.*"  An  objection 
that  the  petition  is  not  sufficiently  definite  as  to  the  time  of 
letting  is  waived  if  the  tenant  goes  to  trial  and  litigates  the 
issues.*^  An  objection  to  the  insufficiency  of  an  allegation 
may  be  waived,  if  the  defendant  does  not  take  it  untU  an 
adjourned  day,  an  answer  having  in  the  meantime  been  inter- 
posed by  him  and  a  jury  drawn.*^  But,  unless  there  is  a 
joinder  of  issue  by  the  service  of  a  verified  answer,  or  by  an 
answer  which  can  be  held  to  be  a  waiver  of  a  verified  answer, 
the  fact  that  the  tenant  appears  on  the  return  day  and  raises 
no  objection  is  not  a  waiver  of  a  failure  to  verify  the  petition.*^ 
A  petition  not  verified  is  insufficient  to  confer  jurisdiction, 
and  an  appearance  by  the  defendant  on  the  return  day  to  hold 
open  the  case,  when  he  afterward  objects  to  the  jurisdiction, 
is  no  waiver  of  his  rights.**  And  a  defendant  by  answering 
after  the  denial  of  the  motion  to  dismiss  does  not  waive  a 
jurisdictional  defect.** 

The  objection  that  a  petition  filed  in  a  proceeding  for  for- 
cible entry  and  detainer,  alleging  that  the  petitioner  "owns 
and  was  in  the  peaceable  possession,  and  of  right,  at  all  times 
herein  set  forth,  was  and  is  entitled  to  the  iminterrupted  use, 
occupation  and  possession"  of«the  premises  in  question,  does 

40.  Matter  of  Steele,   154  App.  Div.  tirely   to   comply  with   the   provisions 
860,  139  N.  Y.  Supp.  550.  of  section  1415  of  the  Code  requiring 

41.  Wyckoff   V.    Frommer,    12   Misc.  such  petition  to  describe  the  premises 
149,  33  N.  Y.  Supp.  11.  "  and  the  interest  therein  of  the  peti- 

42.  Mauterstock     v.     Williams,     42  tioner."     Such  petition  confers  no  ju- 
Misc.  402,  86  N.  Y.  Supp.  804.  risdiction,    and    the    objection    that    it 

Where  the  petition  allies  that  the  does   not   confer   jurisdiction    may    be 

petitioner,     when     evicted     from     the  made    after    answer.     Potter    v.    New 

peaceable   possession   of   the   premises,  York   Baptist   Mission    Soc,    23   Miaa 

which  he  held  "by  virtue  of  a  certain  671,  52  N.  Y.  Supp.  294. 

arrangement  or   agreement   made   and  43.  Wands  v.  Eobarge,  24  Misc.  273, 

entered  into  'between  himself  and  Julia  53  N.  Y.  Supp.  700. 

Eoss  as  lessee  of  said  entire  premises  44.  Coatsworth   v.   Thompson,   5   St. 

(of  which  the  floor  occupied  by  your  Rep.  809. 

petitioner  as  aforesaid  forms  a  part),  45.  Ferber   v.  Apfel,    112   App.   Div. 

by  the  terms  of  which  agreement  your  720,  ©9  N.  Y.  Supp.  215;  Eldaen  Realty 

petitioner  became  duly  entitled  to  and  Co.  v.  Bensamon,  56  Misc.  463,  107  N. 

went  into  possession  of  the  floor  occu-  Y.  Supp.  128. 
pied  by  him  as  aforesaid,"  it  fails  en- 
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not  sufficiently  describe  the  interest  of  the  petitioner  within 
the  requirements  of  section  1415  of  the  Civil  Practice  Act,  is 
waived  where  it  appears  that  on  the  return  day  of  the  precept 
issued  in  the  proceeding,  the  defendant,  after  filing  a  verified 
answer  and  procuring  the  naming  of  a  panel  of  jurors,  ob- 
tained, with  the  consent  of  the  plaintiff,  a  two  days'  adjourn- 
ment, and  that  the  objection  was  not  taken  until  the  adjourned 
day.*® 

Ot.  Form  of  petition  to  remove  tenant  on  expiration  of  term. 

To  Honorable ;  Justice  of  the Court  of 

,  county  of N.  Y. 

The  petition  of ,  of ,  N.  Y.,  respectfully 

shows  that  your  petitioner  is  the  owner  and  landlord  of  aU  that  cer- 
tain piece  or  parcel  of  land,  situated  in  the of , 

county  of ,  N.  Y.,  and  briefly  described  as  follows : 

(Insert  description.) 

That  on  or  about  the day  of 19 . . ,  your 

petitioner  entered  into  a  certain  agreement  with   ,  as 

tenant,  whereby  the  said  tenant  hired  and  leased  from  your  petitioner 

as  such  landlord,  the  above  described  premises,  for  a  term  of 

commencing  on  the day  of ,  19 . . ,  and 

ending  on  the day  of ,  19 .  - ;  and  that  said 

tenant  entered  into  possession  of  the  premises  under  such  lease  and 
that  said  tenant  holds  over  and  continues  in  possession  after  the  ter- 
mination of  his  said  term  without  the  consent  of  your  petitioner. 

That  is  an  undertenant  of  said   ,,  the 

tenant,  and  he  is  in  possession  of  said  premises  under  a  lease  from 
said  tenant. 

Wherefore,  your  petitioner  asks  for  a  final  order  for  the  removal 
of ,  the  said  tenant,  and ,  the  said  under- 
tenant from  said  premises. 

Dated  this day  of ,  19 . . . 


Petitioner. 
(Verification.) 

H.  Form  of  petition  to  remove  tenant  for  failure  to  pay  rent. 

To  Honorable   Justice  of  the   Court 

of county  of ,  N.  Y. 

The  petition  of of ,  N.  Y.,  respectfully 

shows  that  your  petitioner  is  the  owner  and  landlord  of  all  that  certain 

piece  or  parcel  of  land,  situated  in  the of , 

county  of ,  N.  Y.,  and  briefly  described  as  follows : 

(Insert  description.) 

That  on  or  about  the day  of ,  19. .,  your 

petitioner  entered  into  a  certain  agreement  with   ,  as 

46.  Crane  v.  Van  Derveer,   45  App.  IHv.  139,  60  N.  Y.  Snpp.  1040. 
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tenant,  whereby  the  said  tenant  hired  and  leased  from  your  petitioner 

as  such  landlord,  the  above  described  premises,  for  a  term  of , 

at  and  for  the rent  of ($ ) 

dollars,  which  by  said  agreement  was  payable 

That  said ,  as  tenant,  entered  into  possession  of  said 

premises  and  is  still  in  such  possession  under  said  lease  but  that  said 

tenant  has  failed  to  pay  the  sum  of  ( ) 

dollars  for  rent  which  became  due  on  the day  of , 

19 . . ,  in  accordance  with  said  lease  and  that  there  is  now  due  as  such 

rent  the  sum  of ($ )  dollars  which  remains 

due  and  unpaid. 

That  on  or  about  the day  of ,  19 . . ,  your 

petitioner  made  a  personal  demand  for  such  rent  on  the  said 

at  the  premises  above  mentioned. 

That  on  or  about  the day  of ,  19 . . ,  a 

three  days'  notice  in  writing,  as- required  by  subd.  2  of  section  1410 
of  the  Civil  Practice  Act,  requiring  in  the  alternative  the  payment 
of  the  rent  or  the  possession  of  the  premises  was  duly  served  in  be- 
hali  of  your  petitioner  upon  the  said  tenant  by  (describe  manner  of 
service). 

(Make  statements  as  to  undertenants.) 

That  the  said holds  over  and  continues  in  possession 

of  said  premises  without  the  permission  of  your  petitioner,  after  de- 
fault in  the  payment  of  the  rent  as  aforesaid  and  after  demand  and 
due  service  of  the  aforesaid  notice. 

Whebefoee,  your  petitioner  prays  for  a  final  order  to  remove  the 
said from  said  premises. 

Dated  the day  of ,  19 . . . 


Petitioner. 
(Verification.) 

AETICIE  V. 
PRECEPT. 

A.  Contents. 

1.  Civil  Practice  Act,  §  1418.    Precept;  contents. 

The  judge  or  justice  to  •whom  a  petition  is  presented,  as  prescribed  in  either  of 
the  foregoing  sections  of  this  article,  thereupon  must  issue  a  precept  directed  to 
the  person  or  persons  designated  in  the  petition  as  being  in  possession  of  the 
property  and  requiring  him  or  them  forthwith  to  remove  from  the  property,  de- 
scribing it,  or  to  show  cause  before  him  at  a  time  and  place  specified  in  the  pre- 
cept why  possession  of  the  property  should  not  be  delivered  to  the  petitioner,  or, 
in  the  case  specified  in  the  last  section,  to  the  owner  or  landlord. 

2.  Civil  Practice  Act,  §  1420.    Precept;  in  New  York  City. 

In  the  city  of  New  York  where  the  application  is  made  to  a  municipal  court, 
the  petition  must  be  filed  with,  and  the  precept  must  be  issued  by,  the  clerk  of 
the  court;  and  the  precept  must  be  made  returnable  before  the  court  at  the  place 
designated  pursuant  to  law  for  holding  the  court;  and  all  subsequent  proceedings 
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in  the  cause  must  be  had  at  that  place,  except  as  otherwise  prescribed  in  section 
fourteen  hundred  and  twenty-seven  of  this  act.  If,  upon  the  return  of  the  pre- 
cept, or  upon  an  adjourned  day,  the  justice  is  unable  by  reason  of  aljsence  from 
the  court  room  or  sickness  to  hear  the  cause,  or  it  is  shown  by  affidavit  that  he 
is  for  any  reason  disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  the  cause  may  be  heard  in  the  municipal  court  of  an 
adjoining  district. 

3.  Description  of  property. 

The  precept  must  describe  the  premises,  but  it  need  not 
show  that  the  premises  are  situated  within  the  judicial  dis- 
trict in  the  City  of  New  York  in  which  the  proceedings  are 
instituted.*''  An  error  in  the  precept  and  judgment  by  which 
the  premises  appear  larger  than  those  described  in  the  affi- 
davit and  larger  than  those  actually  occupied  is  clerical 
merely,  and  does  not  harm.** 

4.  Amendment. 

Where  the  process  in  summary  proceedings  is  insufficient 
to  bring  the  defendant  properly  within  the  jurisdiction  of  the 
court,  the  defect  cannot  be  cured  by  amendment.** 

B.  To  whom  directed. 

The  precept  must  be  directed  to  the  person  or  persons 
designated  in  the  petition  as  being  in  possession  of  the  prop- 
erty.^" The  proceedings  may  be  maintained,  not  only  against 
a  tenant,  but  against  a  person  in  possession  as  well.^  A  pre- 
cept, issued  in  summary  proceedings  to  recover  possession  of 
real  estate  for  the  non-payment  of  rent,  entitled  "K"  against 
P  and  C,  composing  the  firm  of  P  and  C,"  and  which  is  ad- 
dressed to  "P  and  C  as  above  described,"  refers  to  the  in- 
dividuals and  sufficiently  complies  with  the  statute.^  The 
summons  must  be  directed  to  the  tenant  or  occupant  by  name, 
and  where  the  direction  was  left  in  blank,  the  proceedings 
were  held  to  be  defective,  though  service  was  made  upon  the 
proper  party,  and  an  appearance  by  the  tenant,  for  the  pur- 
pose of  objecting,  is  not  a  waiver  of  the  defect."^ 

47.  People  v.  Kelly,  20  Hun,  649.  51.  Heuser   v.    Antonius,   84   N.   Y. 

48.  Warner  v.  Henderson,  13  Wkly.      Supp.  580. 

Dig.  143.  52.  Case  v.  Porterfield,  54  App.  Div. 

49.  Waldman   v.   Mann,    101    N.   Y.      109,  66  N.  Y.  Supp.  337. 

Snpp.    757.  ^^-  Cunningham  v.  Goelet,  4  Denlo, 

60.  See  Sims  v.  Humphrey,  4  Denio,      71;    Hill    y.    Stocking,    6    Hill,    314; 
186.  Deuel  v.  Rust,  24  Barb.  438. 
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Where  a  summary  proceeding  for  non-payment  of  rent  is 
brought  only  against  the  original  tenant,  the  rights  of  his 
assignee  of  the  lease  who  is  not  a  party  to  the  proceeding  and 
was  not  served,  are  not  affected." 

C.  When  returnable. 

1.  Civil  Practice  Act,  §  1419.    Precept;  return. 

The  precept  must  be  returnable  not  less  than  five  nor  more  than  ten  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken  upon  the  ground  that  a 
tenant  continues  in  possession  of  demised  premises  after  the  expiration  of  Ma 
term  without  the  permission  of  his  landlord  and  the  application  is  made  on  the 
day  of  the  expiration  of  the  lease  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issued  at  any  time  after  twelve  o'clock  noon  and  before  six  o'clock  in  the 
afternoon. 

2.  Construction  of  section. 

Ordinarily  the  precept  is  returnable  not  less  than  five  nor 
more  than  ten  days  after  its  issuance.  And  this  must  be  done 
in  all  cases  except  the  one  mentioned  in  the  statute.^^  The 
statute,  however,  prescribes  a  case  when  it  can  be  made  re- 
turnable on  the  same  day  of  its  issuance.  In  a  case  when  the 
precept  can  be  made  returnable  on  the  same  day  of  its  issu- 
ance, it  is  a  debateable  question  whether  the  justice  has  au- 
thority to  make  it  returnable  after  the  date  of  issuance,  but 
within  less  than  the  five-day  period.^ 

A  precept  is  sufficient  where  it  was  actually  issued  within 
the  required  time  before  return  day,  though  dated  more  than 
five  days  before  through  error.^'^ 

D.  Service. 
1.  Civil  Practice  Act,  §  1421.    Precept;  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to  a 
corporation,  to  an  officer  of  the  corporation  upon  whom  a  summons  issued  out  of 
the  supreme  court  in  an  action  against  the  corporation  might  be  served,  a  copy 
of  the  precept  together  with  a  copy  of  the  petition  and  at  the  same  time 
showing  him  the  original  precept. 

64.  Matter   of   Barney  v.   DuVivier,  How.   Pr.    93;    lyuhrs   v.   Commors,  30 

86  Misc.  29,  147  N.  Y.  Supp.  913.  Hun,  468;   People  v.  Lane,  2  T.  &  C. 

55.  People  v.  Andrews,  52  N.  Y.  445.  522. 

56.  See,  Luhre  v.  Commoss,  13  Abb.  .67.  Powers  v.  Deo,  64  App.  Div.  373, 
N.   C.   88;    Buahnell  v.   Ostrander,   30  72  N.  Y.  Supp.  103. 
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2.  If  the  person  to  whom  the  precept  is  directed  resides  in  the  city  or  town  in 
which  the  property  is  situated  but  is  absent  from  his  dwelling-house,  service  may 
be  made  by  delivering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
dwelling-house,  to  a  person  of  suitable  age  and  discretion  who  resides  there;  or, 
if  no  such  person  can  with  reasonable  diligence  be  found  there  upon  whom  to  make 
Borrice,  then  by  delivering  a  copy  of  the  precept  and  petition  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and  discretion  resid- 
ing there,  or,  if  no  such  person  can  be  found  there,  to  any  person  of  suitable  age 
tmd  discretion  employed  there. 

3.  Where  service  cannot  with  reasonable  diligence  be  made  as  prescribed  in 
either  of  the  foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the  pre- 
cept and  petition  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served 
at  least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case, 
it  must  be  served  at  least  five  days  before  the  day  on  which  it  is  returnable. 

2.  Civil  Practice  Act,  §  1422.    Duty  of  person  to  whom  copy  of  precept 
is  delivered. 

A  person  to  whom  a  copy  of  a  precept  directed  to  another  is  delivered,  as  pro- 
scribed in  this  article,  must  deliver  it  to  the  person  to  whom  it  is  directed, 
without  any  avoidable  delay,  if  he  can  be  found  within  the  same  town  or  city; 
or,  £f  he  cannot  be  so  found,  to  his  agent  therein;  and  if  neither  can  be  so 
found  after  the  exercise  of  reasonable  diUgence  before  the  time  when  the  pre- 
cept is  returnable,  to  the  judge  or  justice  who  issued  the  same  at  the  time  of  the 
return  thereof  with  a  written  statement  indorsed  thereupon  that  he  has  been 
unable  after  the  exercise  of  reasonable  diligence  to  find  the  person  to  whom  the 
precept  is  directed  or  his  agent  within  the  town  or  city.  A  person  who  wilfully 
violates  any  provision  of  this  section  is  guilty  of  a  misdemeanor;  and,  if  he  is  a 
tenant  upon  the  property,  forfeits  to  his  landlord  the  value  of  three  years'  rent 
of  the  premises  occupied  by  him.  A  copy  of  this  section  must  be  indorsed  upon 
each  copy  of  a  precept  served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

S.  Civil  Practice  Act,  §  1423.    When  precept  to  be  served  on  landlord 
of  bawdy-house  or  apartment. 

Where  the  case  is  within  section  fourteen  hundred  and  seventeen  of  this  act, 
the  precept  must  be  directed  to  and  served  upon  the  owner  or  landlord  or  his 
agent  and  also  upon  the  tenant  or  occupant  of  the  property.  Either  or  both 
of  them  upon  the  return  day  may  appear  and  show  cause  why  the  tenant  or  occu- 
pant should  not  be  removed  from  the  property. 

4.  Civil  Practice  Act,  §  1424.    Proof  of  service  of  precept. 

At  the  time  when  the  precept  is  returnable  the  petitioner  must,  unless  the 
adverse  party  appears,  make  due  proof  of  the  service  thereof  showing  the  time, 
and  the  place  and  manner  of  service;  and,  unless  service  was  made  personally 
upon  the  adverse  party  or  by  affixing  a  copy  of  the  precept,  the  name  of  the 
person  to  whom  a  copy  of  the  precept  was  delivered  if  his  name  can  be  ascertained 
with  reasonable  diligence.  Where  service  is  made  by  a  sheriff,  constable  or 
marshal,  it  may  be  proved  by  his  certificate  stating  the  facta. 
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5.  Fersoaal  service. 

When  personal  service  of  the  precept  is  made,  the  original 
must  be  shown  at  the  time  of  the  delivery  of  the  copy.^^  If 
the  precept  is  directed  to  the  original  lessee,  but  served  only 
on  an  undertenant  in  person,  the  service  is  insufficient;  it 
should  be  served  on  both.^'  Service  of  a  precept  made  upon 
one  member  of  a  firm,  consisting  of  two  persons,  has  been 
held  sufficient  to  confer  jurisdiction  upon  the  court.""  When 
summary  proceedings  are  commenced  by  service  on  one  mem- 
ber of  a  firm  of  undertenants,  the  other  being  absent  from  the 
city  or  confined  by  illness,  such  service  is  sufficient  to  give 
jurisdiction."^  But,  where,  in  proceedings  to  dispossess  the 
tenants,  it  does  not  appear  that  they  were  copartners,  ser- 
vice of  the  precept  upon  one  without  service  of  the  notice  pro- 
vided by  the  lease,  and  service  upon  the  other  of  the  notice 
without  the  precept,  is  insufficient  to  confer  jurisdiction  where 
the  tenants  appear  specially  and  object  to  the  jurisdiction  of 
the  court."^  Service  on  the  general  agent  of  a  corporation 
may  be  sufficient."^ 

Personal  service  of  a  summons,  out  of  the  jurisdiction  of 
the  court  or  magistrate  issuing  it,  is  invalid."* 

6.  Leaving  copy  with  another  person. 

Under  subdivision  2  of  section  1421,  if  the  person  to  whom 
the  precept  is  directed  is  absent,  it  may  be  served  by  leaving 
a  copy  with  a  person  of  suitable  age  and  discretion.  In  such 
a  case,  the  proof  of  service  must  show  the  absence  of  the  per- 
son on  whom  service  is  to  be  made,  and  that  the  person  with 
whom  the  copy  was  left  is  a  person  of  suitable  age  and  dis- 
cretion."* 

An  affidavit  in  proceedings  against  one  of  service  upon  an- 
other named  "residing  on  the  premises,"  the  first  person 
being  absent  is  insufficient."' 

58.  Duell  V.  Eust,  24  Barb.  438.  63.  People  v.  City  of  Troy,  6  Alb.  L. 

69.  Matter  of  Glenn,  1  How.  Pr.  213.  J.  328. 

60.  Maneely     v.     Mayers,    43    Misc.  64.  Beach  v.  Bainbridge,  7  Him,  81; 
380,  87  N.  Y.  471.  aff'd,  70  N.  Y.  141. 

61.  Ludwig  V.  Lazarus,  10  App.  Div.  65.  People    v.    Matthews,    43    Barb. 
62,  41   N.  Y.   Supp.  773,  75  St.   Kep.  168;  aff'd,  38  N.  Y.  451. 

1169.  66.  Cameron    v.    McDonald,    1    Hill, 

62.  Alder    v.    Lowenstein,    52    Misc.      512. 
556,  102  N.  Y.  Supp.  492. 


SUMMARY  PEOCEEDINGS.  3187 

An  affidavit  that  the  copy  was  left  with  a  person  residing 
on  the  premises  is  insufficient,  as  not  showing  the  absence  of 
the  defendant  or  that  the  copy  was  left  with  the  proper  per- 
son, as  required  by  statute,  and  the  service  bad,  if  it  fails  to 
show  that  the  place  where  it  was  left  is  the  plaintiff's  resi- 
dence." 

An  affidavit  of  service  of  summons  on  two  absent  tenants, 
showing  that  the  service  was  made  on  both  tenants  by  leaving 
one  copy  of  the  summons  with  a  person  of  mature  age  and 
discretion,  will  not  give  jurisdiction.'^  The  proof  was  insuffi- 
cient where  it  was  alleged  the  service  was  upon  an  under- 
tenant on  the  demised  premises,  and  that  the  tenant  was  ab- 
sent from  his  residence  without  stating  that  his  residence  was 
on  the  demised  premises."* 

7.  Afifcting  copy  to  property. 

When  the  service  cannot  be  made  as  prescribed  in  subdivi- 
sions 1  and  2  of  section  1421,  it  may  be  made  under  subdivi- 
sion 3  by  affixing  a  copy  of  the  precept  and  petition  upon  a 
conspicuous  part  of  the  property.™  The  return  of  a  constable 
who  served  the  process  in  such  proceeding  by  affixing  it  to 
the  property,  is  insufficient  to  give  the  justice  jurisdiction  if 
it  fails  to  show  that  service  could  not  be  made  personally  or 
upon  a  person  residing  on  the  premises  as  prescribed  in  sub- 
divisions 1  and  2  of  said  section.''^  An  affidavit  that  a  sum- 
mons was  served  "by  affiodng,  and  leaving  so  affixed,  a  true 
copy  of  the  summons  upon  a  conspicuous  part  of  the  prem- 
ises, there  being  no  person  residing  on  or  employed  on  said 
premises,"  is  not  sufficient,  as  it  does  not  show  that  defend- 
ant had  no  residence  in  the  city,  or  if  he  had  one,  that  no  per- 
son of  suitable  age  or  discretion  upon  whom  service  might  be 
made  could  be  found  there." 

8.  Variance  between  original  and  copy. 

A  slight  and  immaterial  variance  between  the  original  sum- 
mons and  the  copy  served,  where  the  person  is  not  misled 

67.  Cameron    v.   McDonald,    1    Hill,       119,  61  N.  Y.  Supp.  786. 

512;     People    v.    Matthews,    43    Barb.  71.  Matthews   v.   Carman,   122  App. 

168;  aff'd,  38  N.  Y.  451.  Div.  582,  107  N.  Y.  Supp.  694. 

68.  People  v.  DeCamp,  12  Hun,  378.  72.  Beach  v.  Bainbridge,  7  Hun,  81; 

69.  People  v.  Piatt,  43  Barb.  116.  aff'd,  70  N.  Y.  141. 

70.  McCotter    v.      Minn,    30    Misc. 
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thereby,  will  be  disregarded.'"  Where  the  precept  was  made 
returnable  on  December  10th,  which  was  Sunday,  but  in  the 
copy  served  the  return  day  was  stated  to  be  December  9th, 
and  on  that  day  parties  appeared  and  consented  to  proceed 
without  any  objection  being  taken  on  account  of  the  mistake, 
it  was  held,  that  it  was  thereby  waived,  and  the  assent  to  pro- 
ceed conferred  jurisdiction,  and  the  question  could  not  be  re- 
viewed in  a  collateral  proceeding.^* 

9.  Waiver  of  objection  to  irregrnlar  service. 

An  appearance  by  attorney  in  summary  proceedings  con- 
stitutes a  waiver  of  irregularity  of  service  of  process.''^  But 
an  objection  to  the  regularity  of  the  service,  which  is  taken 
preliminarily  and  overruled,  and  an  exception  taken,  is  not 
waived  by  a  subsequent  appearance  on  the  hearing.™  And  an 
appearance  for  the  sole  purpose  of  objecting  is  not  a  waiver 
of  any  previous  defects  in  the  proceeding.^ 

10.  Proof  of  service. 

The  certificate  of  the  constable  showing  due  service  on  the 
defendant  personally,  by  showing  the  original  and  delivering 
a  copy  thereof  to  him,  is  due  proof  of  the  service  thereof." 
The  constable  who  made  the  service  may  be  sworn  and  testify 
to  the  facts  relating  thereto,  even  though  he  may  have  made 
a  written  return  by  affidavit,  and  if  due  service  is  proved  by 
such  evidence,  that  is  sufficient  to  give  jurisdiction.'"  An  affi- 
davit of  service  of  precept  by  delivering  to  the  tenant  should 
state  that  a  copy  of  section  1422  was  indorsed  thereon.^ 
Where  service  is  sworn  to,  as  being  of  a  date  prior  to  the  date 
of  the  precept  itself,  the  variance  is  fatal;  it  is  not  a  mere 
clerical  error  that  may  be  corrected.^^  If  the  return  is  defec- 
tive, it  may  be  amended  at  any  time  before  judgment,  and  the 
power  of  amendment  does  not  depend  upon  the  appearance  of 

73.  People    v.    Flannigaji,    3    Wkly.      578. 

Dig.  579.  78.  People  v.  Lamb,  10  Hun,  348. 

74.  Nemetty    v.    Naylor,  100  N.  Y.  79.  Robinson   v.   McManus,    4   LanB. 
662.                                                                   380. 

76.  Cochrane  v.  Eeich,  20  Misc.  593,  80.  Rathbun  v.  Weber,   13  Civ.  Pro. 

4C  N.  y.  Supp.  441.  50. 

76.  People  V.   Fowler,  2  Wkly.  Dig.  81.  People    v.    Boardman,    4    Keyes, 
560.  59. 

77.  People   y.    Johnson,    1    T.    &    C. 
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defendant  in  the  proceeding.  The  return  to  a  precept  in  sum- 
mary proceedings  cannot  be  shown  to  be  false  in  another  ac- 
tion, for  the  purpose  of  defeating  an  action  and  rendering 
parties  eliforcing  it  trespassers.** 

E.  Effect  on  lease  of  issuance  and  service  of  precept. 

A  lease  is  not  cancelled  by  the  issuance  of  the  precept.^ 
But  the  moving  by  the  tenant  from  the  leased  premises,  after 
the  issuance  and  service  of  the  precept,  cancels  the  lease  and 
annuls  the  relation  of  landlord  and  tenant  as  of  the  time  of 
the  removal.**  The  right  to  recover  rent  accruing  prior  to 
the  issuance  of  the  precept  under  which  the  warrant  of  dis- 
possess was  granted,  is  given  by  statute  and  this  right  is  not 
abridged  by  the  issuance  of  precepts  which  are  dismissed,  but 
continues  to  the  time  of  the  issuance  of  the  precept  upon 
which  the  final  order  is  based.**  After  the  issuance  of  a  pre- 
cept in  summary  proceedings  upon  the  default  of  a  tenant, 
the  landlord  cannot  recover  rent  payable  in  advance  for  the 
following  month,  but  only  the  reasonable  value  of  the  use  and 
occupation.** 

F.  Form  of  precept  in  case  of  expiration  of  term. 

The  People  of  the  State  of  New  York: 

To   ,  tenant,  and   undertenant,  of  the 

premises  hereinafter  mentioned. 

Whereas,  ,  the  petitioner  in  this  proceeding,  has  pre- 
sented to  me  a  petition  duly  verified  as  required  by  law,  showing  that 
you  are  now  in  possession  of  the  following  described  premises  (insert 
description)  and  that  you  are  holding  over  and  continuing  in  such 
possession  after  the  expiration  of  your  term  without  the  permission 
of  said  petitioner; 

You  are  hereby  required  to  remove  from  said  premises  or  to  show 

cause  before  me  at  my  office  in  the of , 

N.  Y,,  on  the day  of ,  19. .,  at 

o'clock  in  the  noon,  why  possession  of  said  premises 

should  not  be  delivered  to  the  petitioner. 

Dated  the day  of ,  19. .. 


(Title  of  officer.) 

82.  Feickert  v.  Preieen^   1   City  Ct,  248. 

3gj  85.  McGrory    v.    Lange,    142    N.    Y. 

83.  Cornwell  v.   Sanford,  222  N.  Y.  Supp.  301. 

248;  Hinton  v.  Bogart,  166  App.  Div.  86.  Gulick  v.   Thompson,   165  N.  Y. 

155,'  151  N.  Y,  Supp.  796.  Supp.  788. 

84.  Cornwell  v.  Sanford,  222  N.  Y. 
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G.  Fonn  of  precept  for  failure  to  pay  rent. 

The  People  of  the  State  of  New  York: 

To   ,  tenant  and   undertenant,  of  tbe 

premises  hereinafter  mentioned. 

Whereas, ,  the  petitioner  in  this  proceeding,  has  pre- 
sented to  me  a  petition  duly  verified  as  required  by  law,  showing  that 
you  are  now  in  possession  of  the  following  described,  premises  (insert 

description) ;  and  showing  that  the  sum  of ($ ) 

dollars  for  rent  of  said  premises  is  due  and  remains  unpaid  and  that 
you  are  in  possession  of  said  premises  without  the  permission  of  your 
landlord  after  a  proper  demand  has  been  made  for  the  payment  of 
said  rent. 

Now,  THEREFORE,  you  are  required  forthwith  to  remove  from  said 

premises  or  to  show  cause  before  me  at  my  office  in  the 

of ,  N.  Y.,  on  the day  of  , 

19 . . ,  at o'clock  in  the noon,  why  posses- 
sion of  said  premises  should  not  be  delivered  to  the  petitioner. 

Dated  the day  of ,  19 . . . 


(Title  of  officer.) 

AETICLE  VI. 
ANSWES  AND  DEFENSES. 

A.  Civil  Practice  Act,  §  1425.    Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as  prescribed  in  an 
action  before  a  justice  of  the  peace,  or  in  a  municipal  court  in  the  city  of  New 
York,  the  person  to  whom  it  is  directed  or  his  landlord,  or  any  person  in  posses- 
sion or  claiming  possession  of  the  premises  or  a  part  thereof,  may  answer,  orally 
or  in  writing,  denying  generally  the  allegations,  or  specifically  any  material  al- 
legation of  the  petition,  setting  forth  a  statement  of  any  new  matter  constituting 
a  legal  or  equitable  defense,  or  counterclaim.  Such  defense  or  counterclaim  may 
be  set  up  and  established  in  like  manner  as  though  the  claim  for  rent  in  such  pro- 
ceeding was  the  subject  of  an  action.  If  such  answer  be  oral,  the  substance 
thereof  shall  be  indorsed  upon  the  petition.  If  the  court  finds  that  a  defense  or 
counterclaim  has  been  established  in  whole  or  in  part,  it  shall,  upon-  rendering 
a  final  order,  determine  the  amount  of  rent  due  to  the  petitioner  or  make  such 
other  proper  disposition  as  shall  determine  the  rights  of  the  parties,  and  may  give 
affirmative  judgment  for  the  amount  found  to  be  due  on  the  counterclaim.  If  such 
answer  be  oral  the  substance  thereof  shall  be  endorsed  upon  the  petition. 

B.  Who  may  answer. 

The  persons  entitled  under  section  1425  of  the  Civil  Practice 
Act  to  answer  and  defend  in  a  summary  proceeding,  are  those 
persons  in  possession  against  whom  the  action  may  be 
brought,  and  entire  strangers  to  the  property  or  proceedings 
are  not  entitled  to  answer.'^ 

87.  Heuser    v.    Antonius,    84    N.    t.  Supp.  580. 
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A  person  claiming  to  be  in  possession  of  the  property  sued 
for  as  undertenant  is  entitled  to  intervene  and  answer.^  A 
person  residing  on  the  premises  on  whom  the  precept  is 
served,  or  any  person  in  possession,  may  serve  a  verified  an- 
swer, although  she  is  the  tenant 's  wife,  left  in  possession  dur- 
ing his  absence.^'  The  undertenant  has  a  right  to  deny  the 
nonpayment  of  rent  by  the  tenant,  and  to  controvert  the  alle- 
gations of  the  landlord,  and  to  a  trial  of  the  issues  so  raised.®" 

A  landlord  who  has  so  taken  peaceable  possession  on  breach 
of  a  covenant  by  his  tenant,  may  answer  in  a  summary  pro- 
ceeding brought  by  the  tenant  to  oust  a  subtenant  and  show 
that  the  petitioner's  lease  had  terminated  by  a  re-entry  under 
a  defeasance  clause,  for  the  owner  is  one  in  possession  within 
the  purview  of  section  1425,  his  possession  being  that  of  the 
subtenant,  especially  where  the  latter  has  paid  the  rent  to 
him  after  the  re-entry,  A  subtenant  sought  to  be  dispossessed 
on  summary  proceedings  may  show  that  his  lessor's  lease  has 
expired  by  a  lawful  re-entry  by  the  owner." 

In  a  summary  proceeding,  to  recover  possession  of  demised 
premises  for  non-payment  of  rent,  by  a  landlord  against  his 
immediate  tenant  who  has  assigned  her  lease  to  a  third  party 
who  has  sublet  the  premises,  the  assignee  of  the  immediate 
tenant  may  intervene,  and,  upon  her  doing  so  and  paying  into 
court  the  amount  of  the  rent  and  costs  to  which  the  landlord 
is  entitled,  the  proceeding  should  be  dismissed.  In  such  a 
proceeding  the  landlord  may  not  raise  the  question  that  the 
assignment  by  the  original  tenant,  without  his  consent,  was 
in  contravention  of  the  provisions  of  her  lease.®^ 

The  Municipal  Court  of  the  City  of  New  York  is  without 
power  even  upon  notice  to  make  an  order  substituting  as  a 
party  defendant  the  assignee  as  collateral  security  of  the 
rents  who  is  not  and  never  has  been  in  possession  of  the  leased 
premises,  as  such  assignee  is  not  one  of  the  parties  to  whom 
the  right  is  accorded  under  section  1425  of  interposing  an 
answer  in  the  proceeding.*' 

88.  Neusberger    v.     Brodejefsky,     31  91.  Cohen    v.    Carpenter,    128    App. 
Misc.  749,  64  N.  Y.  Supp.  131;  Kier-      Div.  862,  113  N.  Y.  Siipp.  168. 

nan  v.  Cashin,  92  N.  Y.  Supp.  255.  92.  Levy   v.   Winkler,   59   Misc.  482, 

89.  Matter    of    Wright,    16    N.    Y.      110  N.  Y.  Supp.  997. 

Supp.  808,  42  St.  Eep.  455.  93.  Erkins  v.  Tucker,  62  Misc.  495, 

90.  People  v.  Callahan,  8  Wkly.  Dig.      115  N.  Y.  Supp.  256. 
297. 
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Where  a  person  claiming  to  be  in  possession  intervened,  the 
fact  that  he  described  himself  in  his  answer  as  undertenant, 
whereas,  in  fact,  he  claimed  under  a  new  lease  to  himself,  is 
immaterial." 

C.  Denials. 

When  the  provisions  of  the  Code  of  Civil  Procedure  relat- 
ing to  the  answer  in  the  summary  proceedings  were  first  en- 
acted, they  provided  for  only  denials  in  the  answer.*^  It  was 
thereupon  held  that  affirmative  defenses  could  not  be  set  up. 
Subsequently  amendments  permitted  the  interposition  of  legal 
or  equitable  defenses. 

The  allegations  in  the  petition  which  are  not  denied,  will  be 
deemed  true.'^  But  if  a  material  allegation  of  the  petition  is 
denied,  it  must  be  established  by  the  landlord  upon  the  trial.*' 
When  a  case  is  submitted  by  the  parties  upon  the  pleadings 
without  offering  evidence,  a  denial  in  the  answer  will  be 
deemed  sufficient  on  appeal,  though  it  involve  a  negative 
pregnant,  if  no  objection  was  taken  to  it  on  that  ground  by 
the  court  below.'* 

An  answer  in  summary  proceedings  which  denies  all  the 
allegations  of  the  petition  except  possession  raises  an  issue 
as  to  the  relation  of  landlord  and  tenant  and  the  indebtedness 
of  rent ;  and  the  petitioner  is  not  relieved  from  the  burden  of 
proving  them  by  a  subsequent  separate  defense  which  admits 
that  he  is  the  owner,  but  claims  the  lessor  to  whom  the  rent  is 
paid  is  a  third  person  Avho  is  not  a  party  to  the  proceeding.'* 

An  answer,  interposed  by  a  tenant,  denying  that  he  failed 
to  pay  "all  rents  becoming  due  from  him  to  the  petitioner" 
is  neither  a  general  or  specific  denial  of  any  fact  alleged  in 
the  petition;  nor  is  an  issue  raised  by  an  allegation  "that  he 
had  paid  said  landlord,  the  petitioner,  all  rents  becoming  due 
to  her  by  the  defendant  since  defendant  became  a  tenant  of 
petitioner."^ 

In  summary  proceedings  to  recover  demised  premises  for 

94.  Kiernan    v.    Cashin,    92    N.    Y.      etc.,  Co.  v.  Chubin,  135  App.  Div.  766, 
Supp.  255.  119  N.  Y.  Supp.  924. 

95.  Bloom  V.   Huyck,    71    Hun,   252,  98.  Cochran    v.    Whitney,    65    Miac 

54  St.  Rep.  477,  25  N.  Y.  Supp.  7.  566,  120  N.  Y.  724. 

96.  People   v.    Teed,    48    Barb.    424;  99.  Fox  v.  Held,  24  Misc.  184,  52  N. 
McGuire  v.  Ulrich,  2  Abb.  Pr.  28.  Y.  Supp.  724,  86  St.  Rep.  724. 

97.  Carrie  v.  Schmidt,  25  Misc.  753,  1.  Collender  v.  Smith,  20  Miac.  612, 

55  N.    Y.    Supp.    703;    Philip    Realty,      45  N.  Y.  Supp.  1130. 
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non-payment  of  rent,  a  denial  of  the  allegations  contained  in 
the  petition  of  the  landlord  in  which  he  states  that,  on  the  1st 
day  of  March,  1908,  there  was  due  to  the  landlord  from  said 
tenant,  imder  and  by  virtue  of  a  written  agreement,  the  sum 
of  $2,000  for  one  month's  rent  of  said  premises  from  March 
1, 1909,  to  April  1, 1909,  is  not  a  denial  of  the  lease  set  out  in 
the  petition  or  its  terms.  Nor  is  a  denial  that  the  statements 
contained  in  the  petition  of  said  landlord  that  said  rent  has 
been  demanded  in  writing  from  the  tenant  by  service  of  a 
three  days'  written  demand  equivalent  to  a  denial  of  the  alle- 
gations of  the  petition  that  a  three  days'  notice  in  writing  has 
been  served  upon  the  tenant  in  compliance  with  the  statute.^ 

An  answer  in  a  proceeding  to  dispossess  a  tenant  and  under- 
tenants raising  no  issue  is  frivolous ;  it  is  proper  to  strike  out 
an  answer  which  denies  that  the  landlord  owned  the  premises, 
that  the  rent  was  demanded  according  to  law  (such  denial 
being  a  legal  conclusion  and  a  negative  pregnant),  and  that 
the  undertenant  was  a  tenant  of  the  tenant.  To  allege  that 
the  tenant  vacated  the  premises  is  not  a  denial  of  the  allega- 
tion that  the  tenant  and  undertenants  were  in  possession.' 

D.  Issue  as  to  whether  rent  is  due. 
When  sxmmaary  proceedings  are  based  on  the  failure  of  the 
tenant  to  pay  rent,  the  question  whether  any  rent  is  due  is  an 
issue  which  is  triable  in  the  proceeding.  But,  if  any  rent  is 
found  to  be  due,  the  proceeding  may  be  maintained,  although 
the  amount  is  small.*  It  is  no  defense  to  a  proceeding  for  the 
non-payment  of  rent  that  the  full  amount  thereof  is  not  due.* 
It  is  not  enough  that  the  tenant  should  allege  his  readiness 
and  willingness  to  pay  any  rent  that  may  be  due ;  but  if  any 
rent  whatever  is  due,  the  tenant  must  tender  it  to  be  relieved 
of  his  default.*  A  counterclaim  in  favor  of  the  tenant  may 
be  urged  as  an  offset  against  the  rent,  although  it  is  not 
pleaded  as  a  counterclaim.^    In  proceedings  taken  by  an 

2.  Browning  v.  Moses,  60  Misc.  Ill,      Rep.  179,  16  N.  Y.  Supp.  934. 

Ill  N.  Y.  Supp.  651.  6-  Wurz  v.  Watts,  73  Misc.  262,  132 

3.  Mando  v.  Kitchell,  132  App.  Div.       N.  Y.  Supp.  685. 

390,  116  N.  Y.  Supp.  691.  7.  Shotland    v.    Mulligan,    60    Misc. 

4!  Barnum    v.    Fitzpatrick,    42    St.  58,  111  N.  Y.  Supp.  642. 

Rep.  179,  16  N.  Y.  Supp.  934,  27  Abb.  Individual    and    firm    debts.— AVhere 

N   C.  334.  -^^   ^"^   •**  ^   ^^^   ^  occupied   land 

5.  Branum    v.    Fitzpatrick,    42    St.  under  a  lease,  the  fact  that  the  prem- 

30 
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assignee  of  the  rents,  an  agreement  between  the  tenant  and 
the  assignor  whereby  goods  sold  were  to  be  charged  against 
the  rent  is  available  as  a  defense.* 

The  tenants  have  the  right  to  plead  that  the  claim  upon 
which  the  summary  proceeding  is  brought  had  been  settled 
and  that  an  agreement  had  been  entered  into  between  the  land- 
lord and  the  tenants  to  discontinue  the  present  proceeding.' 

Under  section  1425.  the  justice  before  whom  a  summary 
proceeding  is  pending  has  jurisdiction  to  determine  whether 
there  is  any  rent  due  under  the  lease.  If  an  accounting  is 
necessary  to  determine  that  question,  the  justice  has  power 
to  take  the  account ;  if  the  justice  erroneously  determines  the 
issue  raised,  the  plaintiff's  remedy  is  by  an  appeal  from  the 
final  order  awarding  possession  of  the  premises  to  the  de- 
fendant and  to  obtain  a  stay,  pending  the  appeal,  of  the  war- 
rant issued  under  such  order.^" 

If  it  appears  that  the  tenant  has  paid  the  rent  to  an  agent 
of  the  landlord  and  that  such  agent  had  authority  to  accept 
payment  of  rent  from  some  of  the  tenants  when  they  first 
moved  in,  and  the  tenant  had  not  been  notified  to  pay  the  rent 
to  any  one  else,  the  landlord  cannot  maintain  the  proceeding." 

E.  Tender  of  rent. 

Summary  proceedings  are  intended  to  place  a  landlord  in 
a  position  to  compel  payment  of  rent  or  be  restored  to  the 
possession  of  the  leased  premises,  and,  where  a  tenant  pro- 
ceeded against  for  non-payment  pays  the  amount  of  rent  into 
court,  the  money  becomes  the  landlord's  and  the  proceeding 
must  be  dismissed.  The  tenant  in  such  case  cannot  plead  that 
an  assignee  of  the  landlord  claims  the  rent  and  that  he  is 
ready  and  willing  to  deposit  the  amount  of  rent  upon  dis- 
charge from  liability  to  either  claimant;  though,  had  the 
assignment  been  of  the  lease  and  not  merely  of  the  rent,  it 
would  have  been  a  defense  to  the  proceeding.^^ 

ises  were  owned  by  P  and  one  M  .'is  Supp.  924. 

tenants  in  common,  and  that  P  was  in-  9.  Colien    v.    Hirslcowitz,    84    Misc. 

debted  to  C  in  a  sum  greater  than  the  429,  146  N.  Y.  Supp.  195. 

unpaid  rent,  constitutes  no  defense  to  10.  Natkins    v.    Wetterer,    76    App. 

C   to   a   summary  proceeding   against  Div.  93,  78  N.  Y.  Supp.  713. 

the  firm  of  P  and  C.    Case  v.  Porter-  11.  Gross  v.  Owen,  86  N.  Y.  Supp. 

field,  54  App.  Div.  109,  66  N.  Y.  Supp.  266. 

337.  12.  Erkins  v.  Tucker,  62  Misc.  495, 

8.  Costello  V.  Scidenberg,  110  N.  Y.  115  JT.  Y.  Supp.  256. 
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F.  Answer  of  title. 

Where  summary  proceedings  are  brought  to  recover  land  a 
justice  is  not  ousted  of  jurisdiction  because  the  title  of  the 
land  comes  into  question.  The  provisions  of  the  Justice  Court 
Act  relating  to  the  dismissal  of  an  action  where  the  question 
of  title  arises  relate  exclusively  to  civil  actions,  and  do  not 
apply  to  summary  proceedings."  The  Municipal  Court  of 
New  York  City  is  not  ousted  of  jurisdiction  in  summary  pro- 
ceedings because  the  title  to  real  property  is  involved.  In 
summary  proceedings  the  question  of  title  is  not  involved,  but 
the  questions  are  whether  the  conventional  relation  of  land- 
lord and  tenant  exist  and  who  has  the  right  of  possession 
under  that  relationship."  The  fact  that  the  question  of  title 
is  raised  collaterally,  in  a  proceeding  instituted  in  the  Muni- 
cipal Court  of  the  City  of  New  York  for  the  summary  removal 
of  an  alleged  squatter  from  land  claimed  to  be  owned  by  the 
petitioner,  does  not  serve  to  oust  the  Municipal  Court  of  juris- 
diction. The  real  issue  involved  in  the  proceeding  is  as  to  the 
right  to  the  possession  of  the  premises,  and  the  provisions 
requiring  the  removal  of  an  action  brought  in  a  justice's  or 
Municipal  Court,  where  the  determination  of  title  to  real 
estate  is  involved,  have  no  application  to  such  proceeding," 

Where  a  summary  proceeding  to  dispossess  a  tenant  for 
non-payment  of  rent,  instituted  in.  the  district  court  of  the 
City  of  New  York,  was  discontinued  upon  the  erroneous  sup- 
position that  the  court  was  ousted  of  jurisdiction  because  the 
defendant  interposed  an  answer  involving  the  title  of  the 
premises  in  question  and  with  it  tendered  the  bond  required 
by  section  173,  Justice  Court  Act,  and  a  subsequent  action  was 
commenced  in  the  Supreme  Court  with  substantially  the  same 
pleadings,  that  court  has  jurisdiction  thereof  notwithstanding 

13.  Wetter    v.    Soubrioua,    22    Misc.  296. 

739,  49  N.  Y.  Supp.  1043.  83  St.  Rep.  14.  Drake  v.  Cunningham,  127  App.. 

1043;    Dorschel    v.    Burkly,    18    Misc.  15iv.  79,  111  N.  Y.  Supp.  199;  Quinn  v. 

240,   41    N.   Y.    Supp.   3S9;    Matter  of  Quinn.    46    App.    Div.    241,   61    N.   Y. 

White,  12  AM).  N.  C.  348;  Lowman  v.  Supp.  684. 

Sprague    73  Hun,  408,  26  N.  Y.  Supp.  15.  Vandeventer    v.    Foster,  87  App. 

568;   People  ex  rel.  Vogler  v.  Palmer,  Div.  62,  83  N.  Y.  Supp.   1067;  People 

16  Hun,   136;    Benjamin  v.  Benjamin,  ex   rel.   Hill   v.   Kelsey,   82  Misc.   491, 

5  N.  Y.  388;   People  ex  rel.  Hannigan  144  N.  Y.  Supp.  135. 

V.   In^ersoU,   20  Hun,   316;    People  ex  Contra.  Bowen  v.  Ludvik,  119  App... 

rel.  Baldwin  v.  Goldfogle,  62  St.  Rep.  Div.  11,  103  N.  Y.  Supp.  948. 
70,  23  Civ.  Pro.  417,  30  N.  Y.  Supp. 
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it  was  commenced  upon  the  erroneous  supposition  that  the 
district  court  had  lost  jurisdiction,  since  the  Supreme  Court 
has  the  right  to  treat  it  as  an  action  of  ejectment,  and  any 
errors  in  the  form  of  the  verdict,  or  the  judgment  entered 
thereon,  should  be  corrected  by  motion  in  that  court.^" 

6.  Denial  of  landlord's  title. 

The  tenant  is  estopped  from  disputing  his  landlord's  title 
when  the  conventional  relation  exists.^''  But  he  may  show 
that  such  title  has  terminated,  either  by  its  own  limitation, 
or  by  conveyance,  or  by  operation  of  law.^^ 

The  rule  that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord does  not  apply  to  a  case  where  a  person  in  possession 
denies  the  facts  on  which  the  precept  is  issued.  He  may  show 
that  the  alleged  lease  was  executed  under  and  in  pursuance 
of  a  usurious  agreement  and  is  void,  so  that  the  relation  of 
landlord  and  tenant  does  not  exist." 

Where  the  petitioner  in  summary  proceedings  is  the  devisee 
of  the  late  owner  and  the  tenant  admits  that  the  rent  is  due, 
but  pleads  a  notice  from  the  heirs  of  the  deceased  that  the 
title  is  in  dispute,  an  issue  is  raised  as  to  the  status  of  plain- 
tiff as  landlord  and  defendant  may  show  that  the  relation  does 
not  exist.^" 

Where  the  widow  of  the  owner  of  premises,  who  had  a  dower 
right  only,  assumed  to  lease  them  to  defendant,  who  was  a 
tenant  in  common  with  the  right  of  possession  as  against  her ; 
it  was  held,  that  she  could  not  maintain  summary  proceedings 
for  the  possession  of  the  premises  on  his  discontinuing  pay- 
ment of  rent,  and  that  he  was  entitled  to  set  up  the  actual 
facts  under  section  1425.^ 

H.  Breach  of  covenant  by  landlord. 

A  breach  of  covenant  by  the  landlord,  not  amounting  to  an 
eviction  of  the  tenant,  will  not  constitute  a  defense  to  the  ac- 
tion;^ but  may  be  interposed  as  a  counterclaim,  and  if  the 

16.  Jones  v.  Reily,  174  N.  Y.  97.  20.  Drake  v.  Cvumingham,  127  App. 

17.  People  V.  Kelsey,  38  Barb.  269;  Div.  79,  111  N.  Y.  Supp.  199. 
Spraker  v.  Cook,  16  N.  Y.  567.  21.  Matter  of  McCormick,   30  Misc. 

18.  Jackson   v.   Davis,   5   Cow.   123;  285,  63  N.  Y.  Supp.  492, 

Buck  V.  Binninger,  3  Barb.  391;  Capex  22.  Jefferson  Real  Estate  Co.  v.  HjI- 

V.   Parker,   3  Sandf.   662;    Despard  v.  ler   &   Sons,   39   Misc.   784,   81   N.   T. 

Walbridge,  15  N.  Y.  374.  Supp.  374;   People  v.  Kelsey,  14  Abb. 

19.  People  r.  Howlett,  76  N.  Y.  574.  Pr.  372. 
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damages  proved  by  the  tenant  are  sufficient  they  may  offset 
the  rent,  so  that  the  landlord  cannot  remove  the  tenant  for 
non-payment  of  rent.^  And,  if  the  landlord  has  failed  to  de- 
liver the  possession  of  the  leased  premises  to  the  tenant  at 
the  time  agreed  upon,  he  cannot  maintain  summary  proceed- 
ings against  the  tenant." 

Where  the  lease  provides  that  at  the  expiration  of  the  term 
the  landlord  will  pay  the  value  of  the  improvements,  payment 
for  the  improvements  is  not  a  condition  precedent  to  the  land- 
lord's  right  to  maintain  summary  proceedings  for  the  recovery 
of  the  premises.^ 

In  a  summary  proceeding  against  a  tenant  for  non-payment 
of  rent  a  defense  that  the  landlord  had  violated  the  provision 
of  the  agreement  for  renting  that  he  would  keep  a  liquor  li- 
cense in  force  for  the  tenant  should  be  stricken  out  as  un- 
available.^ 

I.  Eviction. 

An  eviction  is  a  defense  to  summary  proceedings  for  non- 
payment of  rent."  And  the  tenant  may  set  up  as  a  continuing 
partial  eviction  the  fact  that  the  landlord  keeps  barred  up  a 
door  previously  used  by  the  tenant  as  a  side  entrance  to  the 
liquor  store  leased,  and  this  although  the  landlord  previously 
obtained  a  dispossess  order  but  accepted  the  rent  for  the  pre- 
ceding month  and  the  tenant  remained  in  possession  knowing 
of  the  eviction.^  But,  it  is  no  defense  to  a  summary  proceed- 
ing for  non-payment  of  rent  that  the  landlord  has  failed  to  put 
the  tenant  in  possession  of  the  entire  premises.^ 

Where  a  tenant  covenants  to  make  all  repairs  to  the  leased 
premises  and  not  call  upon  the  landlord  for  any  outlay  during 
the  term,  the  fact  that  excavations  upon  adjoining  premises 
made  the  leased  premises  less  desirable  does  not  relieve  the 
tenant  from  his  obligation  to  pay  the  rent  reserved.™ 

23.  See,  infra,   Art.  VI-L.     Counter       521,   43  N.  Y.  Supp.   1079;   Wetter  v. 
claim.  Soubrious,  22  Misc.  739,  49  N.  Y.  Supp. 

24.  Harris    v.    Greenberger,  50  App.       1043,  83  St.  E«p.  1043. 

Div.  439,  64  N.  Y.  Supp.  136.  28.  Seigel  v.  Neary,  38  Misc.  297,  77 

26.  Matter  of  Goatsworth,  160  N.  Y.  N.  Y.  Supp.  854. 

114,    reversing    37    App.    IMv.    295,    55  29.  Dodd  v.  Hart,   30  Misc.   459,   62 

N.  Y.  Supp.  753.  N.  Y.  Supp.  484. 

26.  S.  Li^mann's  Sons  Brewing  Co.  30.  Seymour    v.    Hugtes,    55    Misc. 
V.  De  Nicolo,  91  N.  Y.  Supp.  791.  248,  105  N.  Y.  Supp.  249. 

27.  Hamilton   v.  Garybill,   19   Misc. 
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The  fact  that  the  landlord,  during  the  term,  gave  a  new 
lease  to  another  person  furnishes  no  defense  to  summary  pro- 
ceedings for  non-payment  of  rent,  where  such  lease  was  not 
recognized  by  the  tenant,  as  the  landlord  being  out  of  posses- 
sion, he  could  not  give  it  to  the  new  lessee.^^ 

J.  Res  adjndioata. 

The  defense  that  in  other  proceedings  it  was  determined 
that  the  relation  of  landlord  and  tenant  did  not  exist  must  be 
raised  by  answer  and  is  not  available  by  motion  for  a  dis- 
missal of  the  proceedings  at  the  time  of  defendant's  appear- 
ance, the  objection  by  motion  being  limited  to  the  jurisdiction 
of  the  court,  the  sufficiency  of  the  petition,  notice,  and  cognate 
matters.  The  mere  showing  that  proceedings  to  regain  pos'- 
session  of  the  same  premises  between  different  parties  had 
been  dismissed  is  not  res  adjudicata,  irrespective  of  any  proof 
by  plaintiff,  and  beyond  counter  proof  by  defendant.^^  An 
answer  which  attempts  to  show  a  former  adjudication  must 
show  what  issue  was  joined,  and  on  what  ground  judgment 
was  given.^^ 

A  tenant  who  has  defeated  a  precept  in  summary  proceed- 
ings on  the  ground  that  it  was  invalid  and  has  remained  in 
possession  of  the  premises  under  the  lease  cannot  allege  that 
the  precept  was  valid  and  invoke  it  as  a  defense  when  sued  for 
the  rent.^* 

It  is  no  defense  to  summary  proceedings  to  dispossess  a 
tenant  for  failure  to  pay  a  month's  rent  to  allege  that  the  land- 
lord's predecessor  in  title  had  leased  the  premises  to  the  ten- 
ant for  a  year.  Evidence  of  such  prior  lease  would  be  irre- 
levant to  the  issue,  as  it  does  not  show  that  the  tenant  had  not 
subsequently  entered  into  a  new  lease  with  the  new  owner. 
It  follows  that  a  verdict  for  the  tenant  in  such  former  pro- 
ceeding is  not  an  adjudication  that  the  tenant  holds  a  yearly 
lease,  for  the  jury  could  not  pass  upon  that  question  m  the 
proceeding.^^ 

While  a  tenant  may  ordinarily  show  that  the  title  of  the 
landlord  has  been  defeated  by  some  event  happening  after  the 

31.  Cohen  v.  Suekno,  32  Mise.  689,  34.,  McDonald  v.  Euggiero,  144  App. 
66  N.  Y.  Supp.  467.  Div.  230,  129  N.  Y.  Supp.  77. 

32.  Fritztuskie  v.  Wauroskie,  83  35.  Frank  v.  Miller,  116  App.  Div. 
App.  Div.  150,  82  N.  Y.  Supp.  543.  855,  102  N.  Y.  Supp.  277. 

33.  Geisler  v.  Acosta,  9  N.  Y.  227. 
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making  of  the  lease,  he  is  estopped  from  so  doing  by  a  judg- 
ment recovered  by  the  landlord  since  that  event  in  summary 
proceedings  in  which  the  same  facts  were  set  forth  as  a  de- 
fense, but  upon  a  somewhat  different  theory,  as  such  former 
adjudication  conclusively  established  the  continuance  of  the 
relation  of  landlord  and  tenant  after  such  event.^" 

K.  Equitable  defenses. 

Section  1425  in  terms  authorizes  an  answer  setting  up 
equitable  defenses.  But  difficulty  arises  from  the  fact  that 
section  18  of  Article  VI  of  the  State  Constitution  forbids  the 
Legislature  from  conferring  on  inferior  or  local  courts  any 
equity  jurisdiction.  Thus,  in  inferior  or  local  courts,  the  right 
to  set  up  equitable  defenses  will  be  denied  in  cases  where  they 
might  properly  be  interposed  in  a  court  of  record.  It  is  not 
contemplated  that  equity  jurisdiction  shall  attach  to  courts 
of  local  or  inferior  jurisdiction,  to  the  extent  of  enabling  them 
to  grant  affirmative  equitable  relief  of  the  nature  afforded  by 
a  cross-bill  or  otherwise.^^  The  right  to  the  specific  perform- 
ance of  an  agreement  to  give  or  renew  a  lease  or  to  convey  the 
property  to  the  tenant  cannot  be  enforced  in  an  inferior 
eourt.^^  Equitable  defenses  are  available,  if  at  all,  as  a  shield, 
not  as  sword.^^  The  reasonable  construction  of  section  1425 
is  that  it  only  authorizes  such  defenses  to  be  interposed  as 
might  defeat  the  petitioner's  right  to  the  possession  of  the 
premises,  for  which  alone  such  summary  proceeding  is 
brought,  or  permitted  by  the  Practice  Act.*" 

Where  a  lease  contains  a  covenant  to  the  effect  that  on  giv- 
ing a  specified  notice  the  lease  shall  continue  in  force  for  an 
additional  term,  the  giving  of  the  notice  by  the  lessee  creates 
the  new  term  without  the  execution  of  a  lease  by  the  lessor, 

36.  Mulligan  v.  Cox,  23  Misc.  695,  N.  Y.  Supp.  913;  Richards  v.  Littell, 
52  N.  Y.  Supp.  Ill,  86  St.  Rep.  111.  16   Misc.    339,   39   N.   Y.    Supp.    1080; 

37.  Rodgers  v.  Earle,  5  Misc.  164,  Constant  v.  iiarrett,  13  Misc.  248,  34 
24  N.  Y.  Supp.  913.  N.   Y.    Supp.    163;    Homestead   Bk.   v. 

38.  Simon  v.  Scnmitt,  137  App.  Biv.  Wood,  1  Misc.  145,  20  N.  Y.  Supp.  640.; 
625,  122  N.  Y.  Supp.  421;  Loughman  Bien  v.  Bixby,  18  Misc.  415,  41  N.  Y. 
V.  Lilliendahl,  195  App.  Div.  867,  187  Supp.  433;  Horton  v.  Catlin,  116 
N.  Y.  Supp.  401 ;  Garrie  v.  Schmidt,  25  Misc.  707. 

Misc.  753,  55  N.  Y.  Supp.  703;   Garo-  40.  Gay  v.  Riehmann  Mantel  Co.,  53 

falo  V.  Rohleder,  52  Misc.  553,  102  N.  App.  Div.  507,  65  N.  Y.  Supp.  964,  31 

Y.  Supp.  897.  Civ.  Pro.  81. 

39.  Rodgers  v.  Earle,  5  Misc.  164,  24 
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and  will  constitute  a  defense  in  any  court  to  a  proceeding 
instituted  to  dispossess  the  lessee  during  such  new  term.*^ 

In  sununary  proceedings  by  one  claiming  as  landlord,  the 
tenant,  not  contesting  the  tenancy  and  the  amount  due  is  not 
confined  to  a  mere  denial ;  he  may  set  up  matters  which  had 
been  proved  before  a  justice  of  the  peace  and  the  judgment, 
and  may  show  that  he  occupied  as  equitable  owner  under  an 
agreement  with  plaintiff/^ 

In  summary  proceedings  before  a  court  of  limited  jurisdic- 
tion, evidence  is  not  admissible  on  behalf  of  the  petitioner  to 
show  that  a  conveyance  by  him,  absolute  on  its  face,  was  not 
delivered  as  an  absolute  conveyance,  but  that  he  verbally  re- 
served the  use  and  benefit  of  the  premises  for  life.^^ 

Where  plaintiff  has  given  evidence  tending  to  show  defend- 
ant went  into  possession  with  his  permission  and  under  an 
agreement  to  vacate  when  requested,  defendant  denying  such 
agreement  and  claiming  that  she  entered  in  right  of  her  chil- 
dren, and  that  plaintiff  had  given  her  the  premises  in  con- 
sideration of  services,  the  defendant  should  be  allowed  to  in- 
troduce evidence  to  sustain  such  defense.** 

It  is  not  a  defense  to  summary  proceedings  for  non-payment 
of  rent  that  the  tenant  has  rescinded  the  lease  on  account  of 
plaintiff's  fraudulent  representations,  and  the  right  to  a  re- 
turn of  the  deposit  will  not  be  affected  thereby .^^  Fraud,  how- 
ever, is  a  legal  defense,  as  well  as  an  equitable  defense,  and 
the  Municipal  Court  had  jurisdiction  to  pass  upon  the  validity 
of  the  assignment  of  the  lease  and  to  dismiss  the  petition  if 
the  evidence  showed  that  the  assignment  had  been  made 
fraudulently  or  illegally.^^ 

L.  Counterclaim. 

Under  section  1425  of  the  Civil  Practice  Act,  a  counter- 
claim may  be  set  up  and  established  in  like  manner  as  though 
the  claim  of  rent  in  the  proceeding  was  the  subject  of  an 
action.*^    But  it  was  not  until  1920  that  the  statutes  permitted 

41.  Hausauer  v.   Dahlman,   72  Hun,      St.  Rep.  1113. 

607,  55  St.  Eep.  139,  25  N.  Y.  Supp.  44.  People  v.  Lockwood,  3  Hun,  304. 

277.  45.  Ciletti    v.    Aeierno,    114    N.    Y. 

42.  Provost  V.  Donohue,  21  St.  Kep.      Supp.  4. 

897,  3  N.  Y.  Supp.  399.  48.  Woods    v.    Garcewich,    67    App. 

43.  Matter  of  Hattersley  v.  Cronyn,      Div.  53,  73  N.  Y.  Supp.  472. 

22  Misc.  259,  49  N.  Y.  Supp.  1113,  83  47.  Sage  T.  Crosby,  33  Misc.  117,  67 


SUMMARY  PEOCEBDINGS. 


3201 


the  court  to  give  an  affirmative  judgment  for  the  tenant  for 
the  amount  found  due  on  the  counterclaim.^*  The  counter- 
claim may  be  interposed' when  the  proceeding  is  pending  in  an 
inferior  local  court,*'  although  the  amount  involved  may  be 
greater  than  the  statutory  jurisdiction  in  actions.™ 

The  damages  sustained  by  the  tenant  on  account  of  a  breach 
of  a  covenant  of  the  lease  by  the  landlord,  are  a  proper  sub- 
ject of  counterclaim.^^  A  counterclaim  based  upon  a  breach 
of  contract  by  a  landlord  may  be  interposed  by  the  tenant." 
A  tenant  may  counterclaim  his  damages  because  of  the  false 
and  fraudulent  representations  of  the  landlord  in  reliance 


Supp.  13i9;  Jefferson  Real  Estate  Co. 
V.  Hiller  &  Sons,  39  Misc.  784,  81  K 
y.  Supp.  374. 

48.  Gordon  v.  Van  Cott,  38  App.  Div. 
564,  56  N.  Y.  Supp.  554;  Wulflf  v.  Ci- 
lento,  28  Misc.  551,  59  N.  Y.  Supp. 
525;  Gay  v.  Riehmann  M.  Co.,  53  App. 
Div.  507,  65  N.  Y.  Supp.  964. 

49.  Hett  V.  Lange,  139  App.  Div. 
743,  .124  N.  Y.  Supp.  573;  Sage  v. 
Crosby,  33  Misc.  117,  67  N.  Y.  Supp. 
139;  Mandel  v.  Koerner,  149  N.  Y. 
Supp.  455. 

50.  Broadway  &  94t]i  St.  Inc.  v.  C. 
L.  Lunch  Co.,  116  Misc.  440,  190  N. 
Y.  Supp.  563. 

See  also,  Forty-sixth.  St.  R.  Corp.  v. 
Gutschneider,   Inc.,   103   Misc.   491. 

51.  Hett  V.  Lajige,  139  App.  Div. 
743,  124  N.  Y.  Supp.  573. 

Failure  to  repair. — ^It  is  not  open  to 
discussion  in  this  State  that  a  lease  of 
real  property  contains  no  implied 
covenant  of  this  character,  and  that 
in  the  absence  of  an  express  covenant, 
unless  there  has  been  fraud,  deceit,  or 
wrongdoing  on  the  part  of  the  land- 
lord, the  tenant  is  without  remedy 
even  if  the  demised  premises  are  unfit 
for  occupation.  Hence  a  counterclaim 
cannot  be  set  up  for  failure  to  repair 
in  absence  of  an  express  covenant. 
Oastagnette  v.  Nicchia,  76  App.  Div. 
371,  78  N.  Y.  Supp.  498.  In  summary 
proceedings  to  dispossess  a  tenant  evi- 
dence that  the  landlord  after  the  ex- 


ecution of  the  lease  and  before  the 
tenant  went  into  possession  agreed  to 
make  certain  repairs  which  he  failed 
to  do  is  inadmissible  to  establish  a 
counterclaim.  This,  because  the  breach 
of  the  contract,  if  any,  was  before  the 
tenant  went  into  possession,  and  be- 
cause the  tenant,  having  himself  made 
no  repairs,  seeks  damages  only  by  rea- 
son of  the  landlord's  omission  to  re- 
pair before  the  term  commenced,  and 
because,  if  the  independent  contract 
was  prior  to  the  execution  of  the  writ- 
ten lease,  it  was  merged  therein.  Where 
a  lease  provides  that  the  landlord  is  to 
make  no  repairs  or  improvem»it8  and 
that  if  the  premises  become  untenant- 
able through  fire,  the  lease  shall  ter- 
minate if  the  tenant  so  elect  and  va- 
cates, the  tenant  sought  to  be  dispos- 
sessed by  summary  proceedings  cannot 
show  by  way  of  counterclaim  that  dur- 
ing the  tenancy  a  fire  burned  a  hole 
in  the  floor  which  the  tenant  repaired 
on  the  landlord's  refusal  to  do  so.  This, 
because  if  the  damage  amounted  to  an 
eviction,  the  tenant  should  have  va- 
cated, and  absolved  himself  from  fur- 
ther liability  for  rent;  by  making  the 
repairs  and  continuing  in  possession  he 
became  liable  for  rent  under  the  lease. 
Moore  v.  Coughlin,  127  App.  Div.  810, 
111  N.  Y.  Supp.  856. 

52.  Franklin  Building  Co.  v.  Finn, 
165  App.  Div.  469,  150  N.  Y.  Supp. 
995. 
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upon  which  the  tenant  claimed  to  have  entered  into  the  lease."^ 

A  tenant  is  entitled  to  setoff  against  a  claim  for  rent  due  to 

a  private  banker  whose  banl?  has  been  taken  charge  of  by  the 

superintendent  of  banks,  a  deposit  in  the  landlord's  bank.^* 

Where  the  rent  is  payable  senii-monthly,  and  the  amount 

claimed  by  the  tenant  for  his  services  as  janitor  is  greater 

than  the  semi-monthly  rent  due  when  the  petition  was  filed, 

the  tenant  is  entitled  to  have  this  defense  presented  to  the 
jury.^5 

In  summary  proceedings  to  recover  demised  premises  for 
non-payment  of  rent,  damages,  arising  from  the  breach  by  the 
landlord  of  his  covenant  to  furnish  heat,  a  hot  water  supply, 
and  plumbing  fixtures,  may  be  set  off  against  the  landlord's 
claim  for  rent  and  may  be  pleaded  by  the  tenant  as  a  defense, 
without  characterizing  the  matter  pleaded  as  a  counterclaim, 
where  it  distinctly  appears  that  it  was  intended  as  such.^" 

A  counterclaim,  interposed  in  summary  proceedings  to  re- 
cover possession  of  real  property,  for  damages  for  breach  of 
an  agreement  by  the  landlord  to  accept  a  surrender  of  the 
premises  and  pay  a  certain  sum,  is  insufficient  where  a  sur- 
render of  the  premises  or  an  offer  so  to  do  is  not  alleged." 

A  tenant  cannot  interpose  a  counterclaim  running  in  favor 
solely  of  his  assignee.^*  Nor  can  he  plead  counterclaims  based 
upon  negligence.^  Nor  can  he  counterclaim  for  damages 
caused  by  acts  of  an  independent  contractor  over  whom  the 
landlord  had  no  control.^"  A  claim  for  damages  by  reason  of 
a  conversion  of  the  tenant's  chattels  by  the  landlord  cannot 
be  set  up  as  a  counterclaim  in  summary  proceedings  for  non- 
payment of  rent.*^ 

No  offset  will  be  allowed  where  the  rent  is  payable  in  ad- 
vance and  the  issuance  of  the  warrant  is  made  unnecessary 

53.  Houston  Mercantile  Co.  v.  Pow-       Div.  fi89.  7G  N.  Y.  Snpp.  ,)73. 

ell   &  King,  72  Misc.   358,   130  N.  Y.  58.  Matter   of   Barney   v.    DuVirier, 

Supp.  274;   Simpson  v.  Twenty-Eighth  86  Misc.  29,  147  N.  Y.  Supp.  913. 

Street  Company,  92  Misc.  398,  156  N.  59.  Franklin   Building   Co.   v.    Finn, 

Y.  Supp.  89.  165   App.   Div.  469,   150   N.   Y.   Supp. 

54.  Mandel    v.    Koemer,    149    N.   Y.  995. 

Supp.  455.  GO.  Franklin   Bldg.   Co.   v.   Finn,   86 

55.  Alexander  v.  Rapkin,  148  N.  Y.  Misc.  20,  148  N.  Y.  Supp.  90;  afFd, 
Supp.   117.  165    App.   Div.   469.    150  N.    Y.   Supp. 

56.  Shetland   v.    Mulligan,   60   Misc.  995. 

.58,  111    X.  Y.  Supp.  U2.  61.  Burrell  v.  Do  Sim,  10  Misc.  745, 

57.  Flegenhejmer  v.  Dreyer,  72  App.       31  N.  Y.  Supp.  804. 
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by  reason  of  the  vacation  of  premises  after  the  service  of  the 
precept  for  dispossession,  although  immediately  after  the 
tenant  vacates  the  landlord  resumes  possession  by  exercising 
dominion  over  the  premises."^ 

M.  Amendment  of  answer. 
Where  the  denials  contained  in  the  answer  are  objection- 
able in  form  because  of  the  violation  of  a  technical  rule  of 
pleading,  but  are  not  misleading,  the  party  interposing  such 
an  answer  should  be  permitted  to  amend  the  same."^  Where 
a  tenant  by  his  answer  admits  that  he  leased  the  premises  for 
one  month,  a  so-called  affirmative  defense  that  he  leased  the 
premises  for  one  year  is  invalid,  but  a  motion  by  him  at  the 
opening  for  leave  to  amend  the  answer  so  as  to  deny  such 
allegation  should  be  granted.** 

AETICIE  Vn. 
MATTERS  OF  PRACTICE. 

A.  Trial. 

1.  Civil  Practice  Act,  §  1428.    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  j'-dge  or 
justice,  unless  either  party  to  such  proceedings,  at  the  time  designated  in  snch 
precept  for  showing  cause,  shall  demand  a  jury,  and  at  the  time  of  such  de- 
mand pay  to  such  judge  or  justice  the  necessary  costs  and  expenses  of  obtain- 
ing such  jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be  paid,  the 
judge  or  justice  with  whom  such  petition  shall  be  filed  shall  nominate  twelve 
reputable  persons  qualified  to  serve  as  jurors  in  courts  of  record,  and  shall  issue 
his  precept  directed  to  the  sheriff  or  one  of  the  constables  of  the  county,  or  any 
constable  or  marshal  of  the  city  or  town,  commanding  him  to  summon  the  persorv 
so  nominated  to  appear  before  such  judge  or  justice  at  such  time  or  place  as  he 
shall  therein  appoint,  not  more  than  three  days  from  the  date  thereof,  for  the 
purpose  of  trying  the  said  matters  in  difference.  Six  of  the  persons  so  sum- 
moned shall  be  drawn  in  like  manner  as  jurors  in  justices'  courts  and  shall  be 
sworn  by  such  judge  or  justice  well  and  truly  to  hear,  try  and  determine  the 
matters  in  difference  between  the  parties.  After  hearing  the  allegations  and 
proofs  of  the  parties,  the  said  jury  shall  be  kept  together  until  they  agree  on  their 
verdict  by  the  sheriff  or  one  of  his  deputies  or  a  constable  or  by  some  proper  per- 
son appointed  by  the  judge  or  justice  for  that  purpose  who  shall  be  sworn  to  keep 
such  jury  as  is  usual  in  like  cases  of  courts  of  record.    If  such  jury  cannot  agree 

62.  Booney  v.   Flynn,   98  Misc.   610,  64.  Bawo  &  Potter.  Limited  v.  Eoth- 
163  N.  Y.  Supp.  200.  man,   97   Misc.   666,    162   N.   Y.   Supp. 

63.  Van  Deventer  v.  Foster,  87  App.  347. 
Div.  62,  83  N.  Y.  Supp.  1067. 
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after  being  kept  together  for  such  time  as  3ueh  judge  or  justice  shall  deem 
reasonable,  he  may  discharge  them  and  nomina.te  a  new  jury  and  issue  a  new  pre- 
cept in  manner  aforesaid. 

2.  Jury, 

Either  party  is  entitled  to  demand  a  jury  trial  of  the  issues 
arising  in  summary  proceedings.®^  In  proceedings  before  a 
justice  of  the  peace,  the  parties  are  each  entitled  to  not  more 
than  three  peremptory  challenges.**  If  a  trial  is  had  before 
a  jury,  the  justice  has  no  power  to  direct  the  verdict.®^  An 
arbitrary  dismissal  of  a  proceeding  before  all  the  testimony 
has  been  received,  is  erroneous.** 

B.  Adjoumment. 

1.  Civil  Practice  Act,  §  1429.    Adjoumment. 

At  the  time  when  issue  is  joined  the  judge  or  justice,  in  his  discretion  at  the 
request  of  either  party  and  upon  proof  to  his  satisfaction  by  affidavit  or  orally 
that  an  adjoumment  is  necessary  to  enable  the  applicant  to  procure  his  neces- 
sary witnesses,  or  by  consent  of  all  the  parties  who  appear,  may  adjourn  the  trial 
of  the  issue,  but  not  more  than  ten  days,  except  by  consent  of  all  parties. 

2.  Authority  to  adjourn. 

Under  section  1429  the  justice  has  power  to  grant  an  ad- 
journment after  the  joinder  of  issue  in  summary  proceed- 
ings;** and,  if  sufficient  grounds  are  shown,  it  is  the  duty  of 
the  justice  to  grant  the  adjournment.™ 

65.  Bloom  V.  Huyck,  71  Hun,  252,  Conditions. — In  a  summary  proceed- 
54  St.  Bep.  477,  25  N.  Y.  Supp.  7.  ing  to  recover   the  possession   of   de- 

66.  Lasher  v.  Curry,  68  N.  Y.  Supp.  mised  premises,  in  the  Municipal 
845,  9  Anno.  Cas.  260.  Court  of   the  city   of  New  York,  th& 

67.  Horn  v.  Prior,  22  St.  Rep.  237;  provisions  of  section  1429,  read  in  con- 
George  v.  Trevellyn,  12  Misc.  153,  33  nection  with  the  provisions  of  the 
N.  Y.  Supp.  16,  66  St.  Rep.  516.  Municipal  Court  Code,  give  to  the  ten- 

68.  Teitelbaum  v.  Scheinert,  99  N.  Y.  ant  a  right  to  an  adjournment  where 
Supp.  813.  legal   grounds   exist;    and.   a   question 

69.  Clerk  of  the  district  court  has  having  arisen  as  to  the  amount  due 
power  on  the  return  of  the  precept,  and  the  tenant  having  presented  ample 
when  no  justice  is  present,  to  adjourn  reasons  for  an  adjournment  and  the 
the  matter  to  a  subsequent  date  on  landlord  having  abundant  security  for 
which  the  justice  may  receive  the  an-  the  unpaid  rent,  it  was  error  to  im- 
swer  and  proceed  to  trial.  Deuter-  pose  as  a  condition  of  the  adjoumment 
mann  v.  Nilson,  15  Civ.  Pro.  411,  20  tie  deposit  in  court  of  the  amount  ot 
St.  Rep.  101,  3  N.  Y.  Supp.  113.  such  unpaid  rent.    Mahar  v.  Edwards, 

70.  Trunk  v.   Howard  Laundry   Co.,  59  Misc.  488,  110  N.  Y.  Supp.  1083. 
56  Misc.  440,  107  N.  Y.  Supp.  66. 
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The  judge  before  whom  the  proceeding  is  instituted  has  no 
legal  power  to  adjourn  the  matter  to  a  future  day  on  his  own 
motion  in  default  of  an  answer  by  the  tenant.'^  There  is  no 
authority  for  an  adjournment  after  a,  trial  of  the  issues,''' 
although  a  justice  may  be  allowed  four  days  for  the  rendering 
of  a  decision.''^  The  taking  of  time  to  consider  the  questions 
raised  is  not  an  adjournment.''*  The  adjournment  must  be  to 
a  definite  time,  for  a  justice  will  lose  jurisdiction  by  an  in- 
definite adjournment.'^ 

A  justice  of  the  Municipal  Court  does  not  lose  jurisdiction 
of  summary  proceedings  by  adjourning  the  trial,  at  the  re- 
quest of  a  party,  for  a  period  not  exceeding  ten  days.''*  Where 
the  undertenant  only  appeared  on  the  return  day,  and  the 
matter  was  then  adjourned  by  consent,  and  on  the  adjourned 
day  judgment  was  rendered  for  the  landlord,  it  was  held  that 
there  was  no  error.'''' 

The  dismissal  of  the  proceedings  upon  the  plaintiff's  re- 
quest for  a  postponement  before  closing  his  case,  is  a  non-suit 
merely.'* 

C.  Default  by  tenant. 

Where  default  is  made  upon  return  of  the  precept  the  land- 
lord is  entitled  to  his  writ  without  further  order.'''  An  order 
by  default  may  be  entered  at  the  return  of  the  precept,  and  a 
justice  of  the  peace  is  not  obliged  to  wait  an  hour  as  in  civil 
actions.*"  Where  the  petition  and  precept  conform  to  the 
statute  and  proper  service  has  been  made  on  the  tenant,  who 
fails  to  answer,  the  district  court  has  no  authority  to  refuse 
judgment  and  a  warrant  of  dispossession  and  has  no  authority 
to  continue  the  proceedings  at  a  future  date  on  his  own  mo- 
tion.*^ 

Where,  on  the  return  of  the  precept  the  attorney  for  the 
defendant  withdrew  upon  the  court's  imposing,  as  a  condi- 

71.  People  ex  rel.   Allen  v.  Murray,      65  N.  Y.  Supp.  225. 

2  Misc.  152,  23  N.  Y.  Supp.  160;  aff'd,  77.  People  v.  Mayor,  66   N.  Y.  385. 

138  N.  Y.  635.  78.  Galletto    v.    Searaino,    40    Misc. 

72.  Gillilan  v.  Spratt,  41  How.  Pr.      671,  83  N.  Y.  Supp.  184. 

27.  79.  Peer  v.  O'Leary,  8  Misc.  350,  59 

73.  People  v.  Loomis,  27  Hun,  328.  St.  Rep.  424,  28  N.  Y.  Supp.  687. 

74.  People  v.  Kelly,  20  Hun,  549.  80.  Mordant  v.  Miles,   1   Abb.  N.   C. 
76.  Gillilan  v.  Spratt,  41  How.  Pr.  300. 

27;  Baernan  v.  Beming,  2  How.  N.  S.  81.  People  ex  rel.  Allen   v.  Murray, 

89.  2  Misc.  152,  23  Civ.  Pro.  71,  23  N.  Y. 

76.  Hertz  v.   Schmidt,   31   Misc.   726,      Supp.  160;  affirmed,  138  N.  Y.  635. 


oZUb  SUMMARY   PKOCEEDINGS. 

tion  of  giving  an  extension  of  time  to  answer,  an  immediate 
trial,  and  another  attorney  appeared  the  next  morning  and 
presented  a  verified  answer,  it  was  error  for  the  judge  to 
refuse  to  receive ,  it  and  grant  judgment  as  on  default  in 
pleading.*^ 

In  a  proper  case,  a  default  may  be  opened.*^  The  Municipal 
Court  of  New  York  City  has  power  to  open  a  default  in  a 
summary  proceeding.^*  But  equity  will  not  interfere  to  open 
a  judgment  in  summary  proceedings  rendered  upon  default 
where  no  fraud  or  want  of  jurisdiction  is  alleged.^  If  a  tenant 
have  his  default  opened  in  spite  of  the  issuance  of  a  warrant 
and  delivery  of  possession  under  final  order,  the  landlord  is 
entitled  to  a  trial  unprejudiced  by  the  prior  delivery  of  pos- 
session or  acts  done  by  him  in  reliance  thereon,  and  is  en- 
titled to  a  final  order  awarding  him  possession  unless  he  has 
voluntarily  and  without  regard  to  the  order  which  has  been 
vacated  deprived  himself  of  this  right.^®  A  final  order  in  sum- 
mary proceedings  entered  by  default  will  not  be  vacated  on 
affidavits  merely  stating  that  the  defendant's  attorney  reached 
court  one-half  hour  late,  and  that  the  defendant  is  not  in- 
debted to  the  landlord,  where  it  does  not  appear  that  any  in- 
justice has  been  done." 

ARTICIE  Vin. 
FINAL  ORDER. 

A.  Civil  Practice  Act,  §  1430.    Final  order  npon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept,  or  if  the  verdict 
of  the  jury,  or  the  decision  of  the  judge  or  justice  upon  a  trial  without  a  jury, 
is  in  favor  of  the  petitioner,  the  judge  or  justice  must  make  a  final  order  awarding 
to  the  petitioner  the  delivery  of  the  possess'on  of  the  property;  except  that, 
where  the  case  is  within  section  fourteen  hundred  and  seventeen  of  this  act,  the 
final  order  must  direct  the  removal  of  the  occupant.  In  either  case  the  final 
order  must  award  to  the  petitioner  the  costs  of  the  special  proceeding.  If  the 
verdict  or  decision  is  in  favor  of  the  person  answering,  the  judge  or  justice  must 

82.  Haviland  v.  Bommersheim,  81  N.  Y.  Supp.  379,  25  Civ.  Pro.  92,  69 
Misc.  205,  142  N.  Y.  Supp.  542.  St.  Ri-p.  809. 

83.  Trunk  v.  Howard  Laundry  Co.,  8G.  Bankers'  Investing  Co.  v.  Mar- 
56  Misc.  440,  107  N.  Y.  Supp.  66.  golis.  123  N.  Y.  Supp.  234. 

See    also,    Maneely    v.    Mayers,    43  87.  Mullane    v.    Roberge,     21     Misc. 

Misc.  380,  87  N.  Y.  Supp.  471.  342.  47  N.  Y.  Supp.  155. 

84.  Moritz  v.  Gouze,  159  N.  Y.  Supp.  Cnmriare  Coc'irane  v.  Reich,  20  Misc. 
821.  593,  46  N.  Y.  Supp.  441. 

85.  Harris  v.  Treu,  14  Misc.  172,  35 
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make  a  final  order  accordingly,  and  awarding  to  Mm  the  costs  of  the  special  pro- 
ceeding. 

B.  Civil  Practice  Act,  §  1431.    Amoniit  of  costs;  how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a  fee  is  specially 
given  by  law,  must  be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded  upon  an  allega- 
tion of  forcible  entry  or  forcible  holding  out,  in  which  ease,  the  judge  or  justice 
may  award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding  fifty 
dollars,  in  addition  to  h's  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  recorder,  an  execution  to  collect  the 
costs  may  be  issued  thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace 
of  the  same  city  or  county ;  and  for  that  purpose  the  officer  takes  the  place  of  a 
justice  of  the  peace.  In  every  other  case  an  execution  may  be  issued  to  collect  the 
costs  awarded  thereby  as  if  the  final  order  was  a  judgment  rendered  in  the 
court  of  which  the  judge  or  justice  is  the  presiding  officer. 

C.  Civil  Practice  Act,  §  1445.  Application  of  article;  effect  of  final  order. 

This  article  does  not  impair  the  rights  of  a  landlord,  lessor,  or  tenant  in  a 
case  not  therein  provided  for.  Where  a  special  statutory  provision  confers  a 
right  to  take  proceedings,  in  the  manner  heretofore  prescribed  by  law,  for  the 
summary  removal  of  a  person  in  possession  of  real  property,  the  proceedings 
thereunder  must  be  taken  as  prescribed  in  this  article.  A  final  order,  made  in  a 
special  proceeding  taken  as  prescribed  in  this  article,  is  not  a  bar  to  an  action  of 
ejectment  to  recover  the  property  affected  thereby. 

D.  When  petitioner  entitled  to  final  order. 

Where  the  verdict  or  decision  establishes  that  some  rent  is 
due,  the  landlord  is  entitled  to  a  final  order  awarding  to  him 
the  possession  of  the  premises.*^  The  landlord  is  entitled  to 
the  final  order  if  any  part  of  the  rent  is  due.^*  Where  a  lease 
provides  for  the  payment  of  water  rates,  and  that  if  not  paid 
the  landlord  may  enforce  payment  of  rent  reserved,  he  is  en- 
titled to  a  final  order  if  rents  or  water  rates  remain  unpaid.'" 

A  final  order  in  favor  of  the  landlord  in  summary  proceed- 
ings should  award  possession  of  the  premises,  not  damages 
for  unpaid  rent.^^  The  magistrate  has  no  power  to  render  a 
money  judgment.'^ 

It  is  essential  to  the  jurisdiction  of  the  court  to  entertain 
and  make  a  final  order  that  the  tenant  should  be  in  posses- 

88.  Loth  V.  Harris,  76  Misc.  505,  135      46  N.  Y.  Supp.  443. 

N.  Y.  Supp.  553.  91-  Liedtke  v.  Meyer,  137  App.  Div. 

89.  Belding  Bros.  &  Co.  v.  Blum,  88      74,  122  N.  Y.  Supp.  95. 

N.  Y.  Supp.  178.  92.  Bennett  v.  Nick,  29  Misc.  632>  61 

90.  Cochran  v  Reich,   20  Misc.   623,      N.  Y.  Supp.  106. 
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sion.^^  An  allegation  of  possession  in  a  verified  petition  is 
sufficient  to  support  judgment  for  the  landlord,  where  the 
tenant  refuses  to  proceed  and  withdraws  from  the  proceed- 
ings, and  it  is  admitted  that  his  property  is  still  on  the 
premises.** 

Where  a  lease  contains  a  provision  requiring  the  landlord, 
upon  electing  not  to  renew,  to  pay  the  value  of  the  improve- 
ments as  they  exist  at  the  termination  of  the  lease,  and  such 
payment  is  not  a  condition  precedent  to  the  right  to  terminate 
the  tenancy,  the  right  to  compensation  is  not  presented  in 
summary  proceedings  to  recover  possession  at  such  termina- 
tion of  the  tenancy,  and  an  order  is  properly  made  awarding 
possession  without  prejudice  to  any  action  for  the  value  of 
such  improvements.** 

£.  Determination  in  favor  of  tenant. 

Where  a  summary  proceeding  for  the  recovery  of  real 
property  is  decided,  solely  upon  a  question  of  pleading,  in  the 
tenant's  favor,  the  dismissal  should  hot  be  upon  the  merits 
but  should  be  without  prejudice  to  another  proceeding.'^  A 
judgment  that  the  tenancy  was  from  year  to  year,  and  that 
the  tenants  were  not  holding  over  after  the  expiration  of  the 
term,  does  not  bar  another  suit  brought  for  the  same  purpose 
after  the  expiration  of  the  year.*''  An  entry  of  "judgment 
for  tenant"  by  the  justice  is  an  insufficient  disposition  of  the 
proceeding  without  a  final  order  as  required  by  the  Practice 
Act.*8 

F.  Issuance  of  final  order. 

It  is  the  duty  of  the  justice  of  a  district  court  to  which  sum- 
mary proceedings  have  been  transferred  for  trial  to  make  the 
final  order.**  In  a  summary  proceeding  instituted  in  the  Muni- 
cipal Court  of  the  City  of  New  York  a  final  order  awarding 
possession  of  the  premises  to  the  landlord  must  be  made  by 
the  justice  and  signed  by  the  clerk  of  the  court  and  the  war- 

93.  Warrin    v.    Haverty,     149    App.      565,  120  N.  Y.  Supp.  724. 

Biv.  564,  133  N.  Y.  Supp.  959.  97.  Matthews  v.  Matthews,  49  Hun, 

94.  Burrell  v.  Do  Sim,  10  Misc.  745,      346,  2  N.  Y.  Supp.  121. 

31  N.  y.  Supp.  804,  24  Civ.  Pro.  243.  98.  Gossett  v.  Fox,   90  N.  Y.  Supp. 

95.  Matter  of  Coatsworth,  160  N.  Y.      477. 

114;    reversing   37   App.   Div.    295,    55  99.  WyekoflF   v.    Frommer,    12    Misc. 

N.  Y.  Supp.  753.  149,   33   N.  Y.   Supp.   11,   66  St.   Rep. 

96.  Cochran    v.    Whitney,    65    Misc.      511. 
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rant  is  issued,  when  so  signed  and  delivered  for  execution. 
Upon  making  the  final  order  the  justice,  as  to  the  proceeding, 
becomes  functus  officio  except  on  motion  to  set  aside  the  ver- 
dict and  to  grant  or  deny  a  new  trial,  and  he  has  no  authority 
by  an  indorsement  at  the  foot  of  said  order  to  stay  the  issu- 
ance of  the  warrant  to  remove  the  tenant,  and  any  such 
attempted  stay  is  a  nullity.^ 

G.  Determination  of  amount  of  rent  due. 

When  the  proceeding  is  brought  for  the  non-payment  of 
rent,  the  justice  can  make  a  determination  of  the  amount  of 
rent  due,  but  the  justice  is  not  required  to  determine  the 
actual  amount  due.^  Such  a  determination  is  proper  on  the 
theory  that  it  enables  the  tenant  to  avail  himself  of  the  pro- 
visions of  sections  1435  and  1437.^  It  is  conclusive  during 
future  steps  of  the  proceedings,*  but  is  not  res  adjudicata  in 
a  subsequent  action  by  the  landlord  to  recover  rent.^ 

Where  a  final  order  overstates  the  amount  of  rent  actually 
due,  the  court  may  amend  it  so  as  to  state  the  amount  actually 
due.^ 

H.  Costs. 

Section  1492  of  the  Civil  Practice  Act,  relating  to  costs  gen- 
erally in  special  proceedings  in  courts  of  record,  does  not 
apply  to  summary  proceedings.''  The  costs  are  controlled  by 
section  1431,  and  limited  to  the  amounts  allowed  in  an  action 
in  justice's  court.  Hence,  ordinarily,  they  will  not  exceed  ten 
dollars.^  Where  a  landlord  voluntarily  discontinues  before 
final  submission,  the  tenant  is  entitled  as  costs  to  his  actual 
disbursements  to  the  extent  of  $10  besides  the  fees  of  any  wit- 
nesses attending  from  another  county.^  There  is  no  right  to 
an  extra  allowance."    The  fact  that  the  justice,  in  the  final 

1.  People  ex  rel.  Kilgallon  v.  Nuhn,  6.  Stelle   v.    Creamer,    69  App.  Div. 
92  Misc.  312,  156  N.  Y.  Supp.  559.  296,  74  N.  Y.  Supp.  669. 

2.  Belding  Bros.  &  Co.  v.  Blum,  88  7.  Lauria    v.    Capobianco,    39    Misc. 
N.  Y.  Supp.  178.  441,  80  N.  Y.  Supp.  203;   Morrison  v. 

3.  Sea    Gate    Hotel    Co.    v.    Nahm-  Swart,  34  Hun,  259. 

macher,  112  Mlisc.  100,  182  N.  Y.  Supp.  8.  Lauria    v.    Capobianco,    39    Misc. 

506.  441,  80  N.  Y.  Supp.  203. 

4.  Sea    Gate    Hotel    Co.    v.    Nahm-  9.  Cohen   v.   Melle,   43  Misc.   79,   86 
macher,  112  Misc.  100,  182  N.  Y.  Supp.  N.  Y.  Supp.  514. 

ggg  10.  Lauria   v.   Capobianco,   39   Misc. 

6.  See,  infra,  Art.  VIII-I.     Effect  of      441,  80  N.  Y.  Supp.  203. 
final  order. 
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order  in  dispossession  proceedings,  does  not  state  the  amount 
of  costs  awarded  to  plaintiff,  affords  no  ground  for  objection 
to  defendant.^^ 

Section  1492  does  not  regulate  the  costs  in  summary  pro- 
ceedings to  recover  the  possession  of  land  before  a  justice  of 
the  peace  on  reversal  by  the  County  Court.  Section  1431  of 
the  Civil  Practice  Act  and  section  452  of  the  Justice  Court  Act 
granting  costs  as  of  course,  are  applicable.^^  Where  the  final 
order  in  favor  of  the  landlord  in  a  proceeding  instituted  in 
the  Municipal  Court  is  affirmed  by  the  Appellate  Term,  but  on 
appeal  to  the  Appellate  Division,  the  decisions  in  the  other 
courts  are  reversed  and  the  proceeding  dismissed  "with  costs 
in  all  courts,"  section  1492  governs." 

In  summary  proceedings  to  recover  the  possession  of  real 
property,  a  landlord  being  a  non-resident,  but  owning  prop- 
erty in  the  city  and  county  of  New  York,  cannot  be  required 
to  file  security  for  costs.  The  proceeding  is  not  such  a  special 
proceeding  instituted  in  a  court  of  record  as  is  contemplated 
by  section  1531.    It  is  a  proceeding  before  a  magistrate." 

I.  Effect  of  final  order. 

A  lease  is  not  cancelled  by  the  making  of  the  final  order.^ 
But  the  relation  of  landlord  and  tenant  ceases  upon  the  ten- 
ant's vacating  the  premises  under  a  final  order  requiring  him 
to  deliver  possession  to  the  landlord.^" 

If  the  proceeding  is  based  on  the  failure  of  the  tenant  to 
pay  rent,  the  final  order  is  res  adjudicata  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties,  that  the  ten- 
ant occupied  under  the  landlord,"  that  the  tenant  continued 

11.  Bergholtz  v.  Ithaca  Street  Ey.  19  C'v.  Pro.  234,  16  Daly,  189,  32  St. 
Co.,  27  Misc.  176,  58  N.  Y.  Supp.  388,      Eep.  606,  11  N.  Y.  Supp.  514. 

29  Civ.  Pro.  291.  17.  Jacob  v.  Thompson,  73  App.  Div. 

12.  Harrison  v.  Swart,  34  Hun,  259.  ZM,  76  N.  Y.  Supp.  802;   Mutual  Ee- 

13.  Souhami  v.  Brownstone,  108  serve  Fund  Life  Assoc,  v.  Cordero,  33 
Misc.  382,  177  N.  Y.  Supp.  729.  Misc.  387,  67  N.  Y.  Suop.  464;   Gross 

14.  Hasler  v.  Johnston,  59  How.  Pr.  v.  Salzman,  61  Misc.  630,  114  N.  Y. 
432.  Supp.    411;     Equitable    Trust    Co.    v. 

15.  Cornwell  v.  Sanford,  222  N.  Y.  King,  83  Misc.  450,  145  N.  Y.  Supp. 
248;  Hinton  v.  Bogart,  166  App.  Div.  94;  Sea  Gate  Hotel  Co.  v.  Nahmmach- 
155,  151  N.  Y.  Supp.  796.  er,  112  Misc.  100,  182  N.  Y.  Supp.  568. 

16.  Fifth  Ave.  Inv.  &  Im.  Co.  v.  Validity  of  lease. — A  valid  judgment, 
Bounsignore  R.  Co.,  75  Misc.  651,  133  legularly  obtained  by  the  landlord  in 
N.  Y.  Supp.  964;  aff'd,  135  N.  Y.  Supp.  summary  proceeding  to  dispoase.-is  a 
674;  Ash  v.  Purnell,  26  Abb.  N.  C.  92,  tenant  for  non-payment  of  rent,  is  a 
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in  possession  of  the  premises,  and  that  some  rent  is  due  the 
landlord.^*  The  order  in  summary  proceedings  is  conclusive 
of  the  liability  of  tenant  for  rent  in  a  subsequent  action 
brought  to  collect  it."  If  the  amount  of  rent  is  determined 
by  the  final  order,  it  is  conclusive  as  to  the  amount  thereof  so 
far  as  future  steps  in  the  proceeding  are  concerned,^"  but  the 
amount  found  is  not  res  adjudicata  in  a  subsequent  action  by 
the  landlord  to  recover  rent.^^  The  conclusiveness  of  the  final 
order  is  not  mitigated  by  the  fact  that  it  was  procured  on  the 
tenant's  default.^^  Judgment  by  default  is,  as  between  the 
parties,  conclusive  as  to  facts  alleged  as  the  basis  of  the  pro- 
ceedings, but  is  not  conclusive  as  to  the  amount  of  rent  nor 
facts  not  in  issue.^* 

A  judgment  taken  by  default  in  summary  proceedings  by  a 
landlord  for  non-payment  of  rent  is  conclusive  between  the 
parties  as  to  the  existence  and  validity  of  the  lease,  the  occu- 
pation by  the  tenant,  and  that  rent  is  due,  and  also  as  to  any 
other  facts  alleged  in  the  petition  or  affidavit  which  are  re- 
quired to  be  alleged  as  a  basis  of  the  proceedings.^* 

A  final  judgment  in  dispossess  proceedings  is  not  binding 
on  sureties,  as  to  the  amount  of  rent  due  for  the  period  in- 
cluded within  the  terms  of  their  undertaking,  given  to  stay  the 
execution  of  the  warrant  against  the  tenant  on  appeal,  the 
undertaking  being  to  pay  all  rent  "accruing  or  to  accrue."^ 

bar  to  an  action  brought  by  the  ten-  macher,  112  Misc.  100,  182  N.  Y.  Supp. 

ant  against  the  landlord  to  cancel  the  566. 

lease   between    them,    on    the    grounds  21.  Jarvis  v.  Uriggs,  69  N.  Y.  143; 

that    it   was    intended,  as   a   mortgage  Brown  v.  Mayor,  66  N.  Y.  385;  Mutual 

and     was     iisurious,     although     those  Reserve  Fund  Life  Assoc,  v.  Cordero, 

questions   were   not   actually   litigated  33    Misc.    387,    67    N.  Y.  Supp.  464; 

or  considered  in  the  summary  procrcd-  Gross   v.   Salzman,  61   Misc.    630,   114 

ings.    Eeich  v.  Cochran,  151  N.  Y.  122.  N.  Y.  Supp.  411;   Sea  Gate  Hotel  Co. 

18.  Seventy-eighth  St.  &  Broadway  v.  Nahmmacher  108  Misc.  315,  175  N. 
Co.  V.  Arches,  76  Misc.  438,  135  N.  Y.  Y.  Supp.  721 ;  Sea  Gate  Hotel  Co.  v. 
Supp.  4;  People  ex  rel.  Kilgallon  v.  Nahmmacher,  112  Misc.  100,  182  N.  Y. 
Nuhn,  92  Misc.  312,  156  N.  Y.  Supp.  Supp.  566. 

559;    Sea    Gate    Hotel    Co.    v.    Nahm-  22.  Mut.    Reserve   Fund   Life  Assoc, 

macher,  112  Misc.  100,  182  N.  Y.  Supp.  v.  Cordero,  33  Misc.  387,  67  N.  Y.  464. 
566;    Schrenkeisen  v.  Kroll,  85  N.  Y.  23.  Dickinson  v.  Price,  64  Hun,  149, 

Supp.  1072.  45  St.  Rep.  159,  18  N.  Y.  Supp.  801. 

19.  Jacob  V.  Thompson,  73  App.  Div.  24.  McCotter  v.  Fllnn,  30  Misc.  119, 
224,  76   N.  Y.   Supp.  802;    Grafton  v.  61  N.  Y.  Supp.  788. 

Bri^ham,  70  Hun,  131,  24  N.  Y.  Supp.  25.  Rosenquest    v.    Noble,    21    App. 

5.  °  Div.  583,  48  N.  Y.  Supp.  398. 

20.  Sea   Gate   Hotel   Co.   v.   Nahm- 
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While  the  default  in  a  summary  proceeding  is  conclusive  on 
a  subsequent  proceeding  that  the  relation  of  landlord  and 
tenant  existed,  and  that  there  was  a  default  in  the  payment 
of  rent  it  is  not  conclusive  as  to  a  counterclaim  in  a  subse- 
quent proceeding  for  damages  caused  by  the  landlord's  false 
representations.^  The  provisions  of  section  1425,  allowing  a 
tenant  to  set  up  new  matter  constituting  a  defense  or  counter- 
claim in  summary  proceedings,  are  permissive,  not  manda- 
tory, and  when  a  tenant's  claim  against  a  landlord  based  on 
fraud  is  not  set  up  as  a  counterclaim  in  such  proceeding,  the 
final  order  therein  does  not  estop  the  tenant  on  that  issue. 

The  final  order  in  summary  proceedings  by  a  judgment 
creditor  to  recover  possession  of  lands  is  not  necessarily  con- 
clusive upon  the  perspn  holding  over  after  sale  on  execution, 
except  as  to  the  regularity  and  validity  of  the  sale,  and  when 
the  owner  stays  the  warrant  by  affidavit  claiming  title  acquired 
subsequent  to  the  sale,  the  judgment  creditor  must  bring 
ejectment." 

'  Persons  having  a  superior  title  to  the  premises  are  not 
affected  by  the  warrant  in  summary  proceedings,  they  not 
being  parties  to  the  proceedings,  and  not  being  served,  and 
the  final  order  in  the  proceedings  does  not  affect  their  rights.^ 

A  final  order  and  warrant  in  summary  proceedings  to  re- 
cover the  possession  of  real  property  is  only  subject  to  col- 
lateral attack  for  jurisdictional  defects  appearing  on  the  face 
of  the  process  or  order,  but  not  for  defects  depending  upon 
facts  requiring  extrinsic  proof.^ 

The  discontinuance,  on  the  landlord's  motion,  of  smnmary 
proceedings  on  the  trial  of  an  issue  as  to  tenancy  is  not  an 
adjudication  which  bars  a  subsequent  action  for  rent.^* 

A  judgment  in  summary  proceedings  may  be  set  aside, 
where  the  landlord,  to  obtain  it,  promised  to  credit  the  rent  of 
subtenants  on  the  lease.^ 

2G.  Steele    v.    Haltzer,     144    N.    Y.  Supp.  580. 

Supp.  643.  29.  Mischner    v.    Altman,    68    Misc. 

27.  Meyerhoffer  v.  Baker,  121  App.  339,  123  N.  Y.  Supp.  874;  reversed, 
Div.  797,  106  Supp.  718;  Boyd  v.  Boyd,  145  App.  Div.  251,  130  N.  Y.  Supp.  31. 
26  Misc.  670,  56  N.  Y.  Supp.  760;  30.  Gillilan  v.  Spratt,  41  Hoiv.  Pr. 
affirmed,   53  App.  Div.   152,   65  N.   Y.  27. 

Supp.  859;  affirmed,  132  N.  Y.  7.  V..  Elverson  v.  Vanderpoel,  69  N.  Y. 

28.  Heuser    v.    Antonius,    84    N.    Y.      610. 
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J.  Form  of  final  order  on  expiration  of  term. 


Before 


In  the  Matter  or 
The  Summary  Proceedings  op. 

Landlord   against  

Tenant. 


A  petition  duly  verified  as  required  by  law,  having  been  presented 

to  the  undersigned  a of  the of , 

N.  Y.,  on  the  behalf  of ,  the  petitioner,  for  the  removal 

of ,  a  tenant  from  certain  premises  therein  described  as 

follows  (insert  description),  and  a  precept  having  been  thereupon 
duly  issued  and  made  returnable  at  this  time  and  the  said  precept 
having  been  duly  served  upon  the  above  mentioned  persons. 

Now,  THEREFORE,  On  reading  and  filing  the  due  proof  of  the  service 
of  the  precept  and  it  appearing  that  the  said  petitioner  is  entitled  to 

the  relief  asked  in  said  petition ;  on  motion attorney  for 

said  petitioner,  it  is  hereby  ordered  and  determined  that  the  said 
demised  and  leased  to  the  said  tenant  the  above  de- 
scribed premises  for  the  term  of  ,  commencing  on  the 

day  of ,  19  •  • ,  and  ending  on  the 

day  of ,  19  •  • ,  and  that  said is  holding  over 

and  continuing  in  possession  of  said  premises  after  the  expiration  of 
his  term  without  the  permission  of  the  said  ,  his  land- 
lord. 

It  is  ordered  that  delivery  of  the  possession  of  said  premises  be 

awarded  to  the  petitioner  and  that  the  said be  removed 

therefrom  and  that  a  warrant  of  dispossession  in  this  proceeding  be 

issued  commanding  the of  the of 

to  remove from  said  premises  and  to  put  the  petitioner 

in  full  possession  thereof. 

It  is  further  ordered  that  the  petitioner  recover  of  the  said 

the  sum  of ($ )  dollars  and  the  costs  of  this 

proceeding  and  that  he  have  execution  therefor. 

Dated  this  day  of  ,  19 . . . 


(Title  of  officer.) 
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K.  Form  of  final  order  to  remove  for  non-payment  of  rent. 
Before , 


In  the  Matter  op 
The  Summary  Proceedings  of. 

Landlord   against 

Tenant. 


A  petition  duly  verified  as  required  by  law,  having  been  presented 

to  the  undersigned  a of  the of , 

N.  Y.,  on  the  behalf  of ,  the  petitioner,  for  the  removal 

of ,  a  tenant  from  certain  premises  therein  described  a» 

follows  (insert  description),  and  a  precept  having  been  thereupon 
duly  issued  and  made  returnable  at  this  time  and  the  said  precept 
having  been  duly  served  upon  the  above  mentioned  persons. 

Now,  THEREFORE,  on  reading  and  filing  the  due  proof  of  the  service 
of  the  precept  and  it  appearing  that  the  said  petitioner  is  entitled  to 

the  relief  asked  in  said  petition ;  on  motion attorney  for 

said  petitioner,  it  is  hereby  ordered  and  determined  that  the  said 
demised  and  leased  to  the  said  tenant  the  above  de- 
scribed premises  for  the  term  of   ,  and  that  the  sum 

of  ($ )   became  due  from  said  tenant  to 

the  petitioner  for  the  rent  of  said  premises  on  the day 

of ,  19 . . ,  and  still  remains  unpaid  and  due  and  that  the 

said  tenant  holds  over  and  continues  in  .possession  of  said  premises 
after  defaulting  in  the  payment  of  said  rent  altho^^gh  due  demand 
therefor  was  made  and  service  of  the  notice  required  by  statute  re- 
quiring in  the  alternative  the  payment  of  said  rent  or  the  delivery 
of  the  possession  of  said  premises  was  duly  made  upon  said  tenant. 

It  is  further  ordered  and  determined  that  there  was  due  at  the 

time  of  the  issuance  of  the  precept  in  this  matter  the  sum  of 

($ )  dollars  as  rent  from  said  tenant  to  said  landlord. 

It  is  ordered  that  delivery  of  the  possession  of  said  premises  be 

awarded  to  the  petitioner  and  that  the  said be  removed 

therefrom  and  that  a  warrant  of  disT)os,session  in  this  proceeding  be 

issued  commanding  the of  the of 

to  remove from  said  premises  and  to  put  the  petitioner 

in  full  possession  thereof. 

It  is  further  ordered  that  the  petitioner  recover  of  the  said 

the  sum  of ($ )  dollars  and  the  costs  of  this 

proceeding  and  that  he  have  execution  therefor. 

Dated  this day  of ,  19 . . . 


(Title  of  officer.) 
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ABTICIE  IX. 
WARRANT  OF  DISPOSSESSION. 

A.  Civil  Practice  Act,  §  1432.     Warrant  to  disposses  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge  or  justice  must 
thereupon  issue  a  warrant  under  his  hand  directed  to  the  sheriff  of  the  county  or 
to  any  constable  or  marshal  of  the  city  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or,  if  it  is  not  situated  in  a  city,  to  any  constable  of  any  town  in  the 
county,  describing  the  property,  and  commanding  the  officer  to  remove  all  persons 
therefrom,  and  also,  except  where  the  case  is  within  section  fourteen  hundred  and 
seventeen,  to  put  the  petitioner  into  the  full  possession  thereof. 

B.  Civil  Practice  Act,  §  1433.    Execution  of  warrant. 

The  oficer  to  whom  the  warrant  is  directed  and  delivered  must  execute  it  ae- 
eording  to  the  command  thereof,  between  the  hours  of  sunrise  and  sunset. 

C.  Civil  Practice  Act,  §  1434.    When  warrant  cancels  lease ;  exceptions. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  premises 
cancels  the  agreement  for  the  use  of  the  premises,  if  any,  under  which  the  per- 
son removed  held  them,  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  recovering  by  action  any 
sum  of  money  which  was  at  the  time  when  the  precept  was  issued  payable  by  the 
terms  of  the  agreement  as  rent  for  the  premises,  or  the  reasonable  value  of  the 
use  and  occupation  thereof  to  the  time  when  the  warrant  was  issued,  for  nny 
period  of  time  with  respect  to  which  the  agreement  does  not  make  any  special 
provision  for  payment  of  rent. 

D.  Issuance  of  warrant. 
It  is  no  part  of  the  duty  of  a  justice  to  deliver  the  warrant 
to  the  officer  for  execution.  The  warrant  is  issued  when  it  is 
signed  and  delivered  to  the  clerk  of  the  court.^^  In  case  the 
magistrate  refuses  to  issue  the  warrant  on  demand  after  a 
decision,  mandamus  lies.^*  Where  a  tenant  surrenders  the 
premises  under  a  final  order  in  summary  proceedings,  the 
issuance  of  a  warrant  is  unnecessary.^*  Where  a  warrant 
complies  with  section  1432,  the  fact  that  it  recites  the  name  of 
the  husband  of  the  tenant  against  whom  the  proceedings  are 
taken  does  not  make  it  defective.^ 

32.  Ash  v.  Purnell,  26  Abb.  N.  C.  92,  34.  Gallagher  v.  Reilly,  16  Daly, 
19  Civ.  Pro.  234,  16  Daly,  189,  32  St.  227,  31  St.  Rep.  556,  10  N.  Y.  Supp. 
Rep.  606,  11  N.  Y.  Supp.  514.  536. 

33.  People  v.  Willis,  5  Abb.  Pr.  205;  35.  Babin  v.  Bnsley,  14  App.  Dir 
Allen  V.  Murray,   2  Misc.   152,  23  N.  548,  43  N.  Y.  Supp.  849. 

Y.  Supp.  160;  affirmed,  138  N.  Y.  635. 
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£.  Execution  of  warrant. 

Under  a  writ  of  dispossession  a  landlord  is  entitled  to 
dominion  over  the  realty  only  and  has  no  right  to  retain  or 
use  personal  property  on  the  premises,  not  in  the  nature  of 
fixtures,  belonging  to  the  tenant.^^  In  the  absence  of  special 
direction  by  the  landlord,  he  cannot  be  held  liable  for  any 
abuse  of  process  by  the  officer.^^  But  where  the  landlord 
directs  the  removal  of  the  property  of  the  tenant,  or  that  of 
others,  in  the  landlord's  possession,  he  should  be  held  liable 
for  the  negligence  or  carelessness,  if  any,  of  the  constable  re- 
moving them,  but  the  question  of  due  care  and  prudence  is 
peculiarly  one  of  fact.^*  But,  in  the  absence  of  special  direc- 
tions by  the  landlord,  he  is  not  liable  for  the  acts  of  the  officer 
in  breaking  personal  property  while  removing  it.^ 

Where  it  appears  that  a  tenant  is  in  bad  health  and  that  his 
life  would  be  endangered  by  removal,  a  temporary  injunction 
will  be  granted  restraining  the  prosecution  of  a  summary  pro- 
ceeding to  dispossess  him.** 

F.  Effect  of  final  order  of  dispossession. 
1.  Effect  on  lease. 

The  issuance  of  the  warrant  of  dispossession  cancels  the 
lease  between  the  parties  and  aimuls  the  relation  of  landlord 
and  tenant.*^  The  effect  of  the  final  order  in  summary  pro- 
ceedings, and  its  execution,  is  that  the  lessee  is  divested  of  all 
right  to,  and  control  over,  the  property,  and  the  owners  are 
in  possession  as  of  their  former  estate,  as  owners  of  the 
reversion.*^  This  may  be  true,  although  the  lease  has  been 
assigned  by  the  tenant  prior  to  the  issuance  of  the  warrant.** 

36.  Reich  v  Cochran,   114  App.  Div.  ,381;    Slater  v.   Von   Chorus,   120  App. 
141,  99  N.  Y.  Supp.  755.  Div.   16,  104  N.  Y.  Supp.  9«6;    Slater 

37.  Welsh  V.  Cochran,  63  N.  Y.  181 ;  v.  Bonfiglio,   56  Misc.   385,    106  N.  Y. 
Ide  V.  Finn,  196  App.  Div.  304,  187  N.  Supp.  861. 

Y.  Supp  202.  42.  Pursell  v.  New  York  Life  Insur- 

38.  Jansen    v.     Bernard,     12    Wkly.      ance  Co.,  42  Super.  Ct.  383. 

Dig.  499.  43.  Assignment  of  lease. — A  lease  is 

39.  Ide  v.   Finn,  196  App.  Div.  304,      terminated  by  the  issuance  of  a  war- 
187  N.  Y.  Supp.  202.  rant. in   summary   proceedings   to   dis- 

40.  Weber  v.   Rogers,   41   Misc.  662,      possess    for    non-payment    of    rent    al- 
85  N.  Y.  Supp.  232.  though  prior  thereto  the  lease,  in  vio- 

See  also,  Toumy  v.  Dunn,  42  N.  Y.      lation    of    covenant    and    without    the 
Super.  291.  landlord's  consent,  has  been  assigned; 

41.  Michaels    v.    Fishel,    169    N.    Y.      and,  where  the  assignee  has  not  occu- 
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A  final  order  dispossessing  an  assignee  of  a  lease  without 
objection  on  the  return  of  the  precept  is  conclusive  in  an  ac- 
tion subsequently  brought  by  the  landlord  against  defendant 
for  rent,  and  Avill  preclude  defendant  from  showing  that  at 
the  time  of  said  judgment  there  was  any  privity  of  estate  be- 
tween himself  and  the  plaintiff  because  he  had  then  assigned 
the  lease  and  vacated  the  premises/* 

The  landlord  may  waive  his  right  to  consider  the  lease  ab- 
rogated. This  result  may  happen  if  he  forbears  to  execute 
the  warrant  and  accepts  an  instalment  of  the  rent." 

Where  a  least  provides  that  on  or  before  its  termination  the 
lessee  may  remove  any  buildings  he  may  have  erected  thereon, 
if  the  covenants  and  agreements  are  fully  performed,  and 
summary  proceedings  are  commenced  against  the  lessee  on 
the  failure  to  pay  rent,  the  agreement  for  the  use  of  the  prem- 
ises and  the  relation  of  landlord  and  tenant  are  canceled  and 
annidled.** 

2.  SarrlTal  of  tenant's  covenants. 

While  it  is  true  that  simimary  proceedings  terminate  a 
lease,  they  do  not  terminate  independent  covenants  in  the 
lease  which  are  not  a  part  of  the  agreement  for  the  use  of  the 
premises.*^  There  is  no  statute,  however,  forbidding  an 
agreement  in  the  lease  or  otherwise,  between  the  landlord  and 
tenant,  by  which  the  tenant  may  obligate  himself  to  pay  dam- 
ages-sustained by  the  landlord  in  consequence  of  his  faUure 
to  pay  rent,  even  though  the  landlord  regains  possession  of 
the  premises  through  summary  proceedings  or  otherwise,  nor 
is  such  an  agreement  prohibited  by  public  policy.  It  is  en- 
pied  the  premises,  all  his  rights  are  at  passed  by  the  assignment.  Mahoney  v. 
an  end.  That  the  assignee's  predeoes-  Hoffman,  58  Misc.  217,  109  N.  Y.  Supp. 
sor,   who   was    in   possession   and   was      13. 

disturbed  without  being  made  a  party  44.  Grafton  v.  Brigham,  70  Hun, 
to  the  summary  proceedings,  obtained  131,  54  St.  Rep.  103,  24  N.  Y.  Supp. 
a  favorable  order  in  forcible  entry  and      54. 

detainer  proceedings  did  not  strengthen  45.  Voorhies   v.   Cummings,   42  App. 

the  assignee's  rights  who  took  only  Div.  260,  58  N.  Y.  Supp.  1120;  Seigel 
suoh  an  interest  as  could  pass  by  the  v.  Neary,  38  Misc.  297,  77  N.  Y.  Supp. 
assignment  which  was  subject  to  Imme-      854. 

diate  defeat  iby  his  assignor's  summary  46.  Van    Vleck    v.    White,    66    App. 

removal.     The  bare  personal  immunity      Div.  14,  72  N.  Y.  Supp.  1026;  appeal 
of  the  assignee's  predecessor  from  dis-      dismissed,  173  N.  Y.  599. 
turbance  while  he  remained  in  posses-  47.  Michaels    v.    Fishel,    169    N.    Y. 

sion    was    pot    such    an    interest    as      381. 
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tirely  competent,  therefore,  for  the  parties  to  agree  that  the 
tenant  in  such  event  shall  pay  the  damages  sustained  by  the 
landlord,  and  such  a  covenant,  if  made,  survives  the  sever- 
ance of  the  relation  of  landlord  and  tenant  by  the  summary 
proceedings.^^ 

The  institution  of  summary  proceedings  after  the  term  of 
a  lease  has  expired,  in  aid  of,  and  for  the  purpose  of  enforcing 
a  covenant  of  surrender  contained  in  the  lease,  and  the  dis- 
possession of  the  tenant  thereunder,  does  not  extinguish  the 
landlord's  right  of  action  for  damages  for  the  breach  of  the 
covenant  of  surrender,  although  it  terminates  the  relation  of 
landlord  and  tenant.^' 

Usually  the  issuing  of  a  warrant  for  the  removal  of  a  tenant 
from  demised  premises  cancels  the  agreement  for  the  use  of 
the  premises  and  annuls  the  relation  of  landlord  and  tenant. 
The  parties  may,  however,  agree  to  the  contrary  and  render 
the  lessees  liable  to  the  end  of  the  term  although  out  of  pos- 
session, and  an  assignee  may  also  contract  that  he  will  remain 
liable  after  possession  has  terminated  and  for  the  period  of 
the  lease.^" 

Where  there  is  no  surviving  covenant  on  the  part  of  a  ten- 
ant to  pay  rent  or  to  compensate  the  landlord  for  loss  of  rent 
after  a  warrant  to  dispossess  has  been  served,  a  provision  of 
the  lease  for  liquidated  damages  in  case  the  tenant  be  removed 
from  the  premises  and  they  become  vacant  may  properly  be 
regarded  as  such,  and  is  not  necessarily  to  be  treated  as  a 
penalty .^^  The  liability  of  the  tenant  to  pay  rent  accruing  in 
the  future  is  terminated  by  an  eviction  by  summary  proceed- 
ings. The  tenant  thereafter  is  not  liable  to  damage  for  failure 
to  perform  the  covenants  contained  in  the  lease  unless  there 
is  an  express  provision  permitting  the  landlord  to  re-enter, 
lease  the  property  and  hold  the  tenant  liable  for  the  differ- 
ence between  the  amount  received  and  the  amount  agreed  to 
be  paid.^^  A  clause  in  a  lease  permitting  the  landlord  merely 
to  "re-enter"  for  covenant  broken  refers  solely  to  re-entry 

48.  Slater  v.  Von  Chorus,  120  App.  52.  Mann    v.    Munch    Brewery,    173 
Div.  16,  104  N.  Y.  Supp.  996.  App.  Div.  746,  160  N.  Y.  Supp.  314; 

49.  Vernon  v.   Brown,   40  App.  Div.  Gulick  v.  Thompson,  165  N.  Y.  Supp. 
204,  58  N.  Y.  Supp.  11.  788.     Compare,   Fifth   Ave.   Invest.   & 

50.  Mann  v.  Munch  Brewery,  225  N.  Im.  Co.  v.  Bounsignore  R.  Co.,  75  Misc. 
Y.  190.  651,  133  N.  Y.  Supp.  964;  aff'd,  135  N. 

61.  Ridley    v.    Sudbrink,    105    Misc.       Y.  Supp.  674. 
52,  172  N.  Y.  Supp.  517. 
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by  the  common  law  action  of  ejectment,  and  where  the  lease 
further  provides  that  in  the  event  of  such  re-entry  the  land- 
lord may  re-let,  as  agent  of  the  tenant^  receive  the  rents  and 
hold  the  tenant  liable  for  any  deficiency  the  landlord's  privi- 
lege, and  the  consequent  obligation  of  the  tenant  to  respond 
in  damages  for  the  difference  in  rent  does  not  survive  a  dis- 
possess by  summary  proceedings.^ 

After  summary  proceedings  to  dispossess  the  tenant  for 
breach  of  covenant  the  landlord  may  not  recover  moneys  ex- 
pended for  repairs  which  the  tenant  was  obligated  to  make 
under  the  lease,  in  the  absence  of  proof  that  they  were  made 
necessary  by  any  neglect  of  duty  on  the  part  of  the  tenant 
during  the  tenancy.^*  Where  a  warrant  in  summary  proceed- 
ings to  recover  the  possession  of  real  property  does  not  re- 
quire the  marshal  to  remove  the  property  of  those  whom  it 
directs  him  to  evict,  but  he  hires  men  to  remove  such  prop- 
erty, the  landlord,  after  having  paid  such  hire  to  the  marshal, 
cannot  recover  it  from  the  tenant.^ 

3.  Disposition  of  deposit  for  rent. 

The  issue  of  a  warrant  for  the  removal  of  a  tenant  cancels 
an  agreement  for  the  use  of  the  premises  and  annuls  the  rela- 
tion of  landlord  and  tenant,  and  such  termination  is  a  fulfill- 
ment of  the  lease,  ordinarily  entitling  the  lessee  to  the  return 
of  the  balance  of  the  deposit.^®  When  a  landlord  elects  to 
assert  the  right  of  entry  under  a  warrant  of  dispossession, 
he  waives  all  claim  to  the  deposit  made  as  security  for  the 
performance  of  the  terms  of  the  lease,  except  so  far  as  it  was 
necessary  to  apply  it  in  the  payment  of  the  rent  then  due  or 
accrued.^''  Where  a  tenant  deposits  money  with  his  landlord 
as  security  for  the  payment  of  rent  and,  on  the  bankruptcy  of 
the  tenant,  the  landlord  dispossesses  him  by  summary  pro- 
ceedings, there  is  an  election  by  the  landlord  to  end  the  rela- 
tion between  them,  and  hence  a  waiver  of  all  claims  to  the 
deposits  except  as  to  the  amount  applicable  for  payment  of 
rent  then  due.^* 

53.  Fleisher  v.   Friol,   97  Misc.   343,       Misc.  153.  121  N.  Y.  Supp.  953. 

161   N.  Y.  Supp.  940;   aff'd,  177  App.  56.  Michaels    v.    Fishel,    169    N.   Y. 

Div.  921,  164  N.  Y.  Supp.  1092.  381. 

54.  Crausman   v.   Graham   Construe-  57.  Caeser   v.    Rubinson,    174   N.   Y. 
tion  Co.,  95  Misc.  608,  159  N.  Y.  Supp.  492. 

709_  58.  Foljjer  v.  TJaczek,  167  App.  Div. 

55.  Graynock  Land  Co.  v.  Wolff,  67      167,  152  N.  Y.  Supp.  1041. 
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Where  a  landlord,  upon  the  execution  of  a  warrant  for  re- 
moval of  a  tenant  issued  in  summary  proceedings,  is  put  in 
possession  of  the  premises,  the  relation  of  landlord  and  tenant 
is  terminated  and  is  not  restored  by  a  reversal  of  the  order 
imder  wMch  the  warrant  for  removal  was  executed.  In  such 
a  case,  where  the  tenant  elect.'?  not  to  accept  restitution,  the 
complaint  of  her  assignee,  setting  forth  the  facts,  states  a 
cause  of  action  for  the  recovery  of  a  deposit  given  as  security 
for  the  performance  of  the  conditions  of  the  lease,  less  dam- 
ages due  for  the  tenant's  past  breaches,  if  affirmatively 
alleged.  The  assigimient  of  the  claim  to  such  deposit  and  the 
commencement  of  a  suit  by  the  assignee  to  recover  the  same 
are  sufficient  notice  of  the  tenant's  election  not  to  accept 
restitution.^ 

Where  deposit  is  made  and  the  lease  provides  that  it  may 
be  retained  as  liquidated  damages  if  the  landlord  is  obliged  to 
re-enter  or  assume  possession,  either  by  due  process  of  law 
or  upon  voluntary  surrender,  it  has  been  held  that  a  warrant 
of  dispossession  does  not  deprive  the  landlord  of  the  right  to 
retain  the  deposit.*" 

Where  the  tenant  deposits  with  the  landlord  a  sum  to  be 
held  as  security  for  the  payment  of  rent  and  for  reimburse- 
ment for  any  expenses  or  damage  incurred  because  of  the 
failure  of  the  tenant  to  perform  the  conditions  of  the  lease, 
the  landlord  is  not  bound  to  return  the  amount  of  the  tenant's 
deposit  at  the  time  of  the  issuing  of  the  warrant  in  summary 
proceedings  and  the  landlord  may  retain  the  deposit  as 
security  for  any  loss  or  difference  in  rent  received  upon  a  re- 
letting after  the  issuance  of  the  warrant.  And  this  despite 
the  fact  that  the  relation  of  landlord  and  tenant  is  terminated 
upon  the  issuance  of  the  warrant.*^ 

Where  a  tenant  makes  a  deposit  to  secure  his  faithful  per- 
formance of  all  the  conditions  and  covenants  of  the  lease,  the 
landlord,  in  the  absence  of  a  specific  provision  in  the  lease  as 
to  when  and  under  what  conditions  the  deposit  shall  be  re- 

59.  Niles  V.  Iroquois  Realty  Co.,  57  Y.  Supp.  616;  aff'd,  220  N.  Y.  655. 
MiBC.  443,  109  N.  Y.  Supp.  712.  See  also  Blumberg  v.  Corday,  160  N. 

60.  Lesser  v.  Stein,  39  Misc.  349,  79  Y.  Supp.  613;  affg,  155  N.  Y^.  Supp. 
N.  Y.   Supp.  849;   Longobardl  v.  Yul-  1095. 

iano,  33  Misc.  472,  67  N.  Y.  Supp.  902;  61.  Horowitz  t.  Eidelheit,  151  N.  Y. 

Halpern    v.    Manhattan    Ave.    Theatre      Supp.  283.     See  also  Von  Erlenbell  v. 
Corporation,  173  App.  Div.  610,  160  N.       Sound  Realty  Co.,  159  N.  Y.  Supp.  824. 
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turned  or  accounted  for,  is  entitled  to  retain  the  deposit  until 
the  expiration  of  the  full  term  of  the  lease.*^ 

4.  Recovery  of  rent  due. 

Section  1434  impliedly  authorizes  the  landlord  to  maintain 
an  action  after  the  dispossession  of  the  tenant  for  any  rent 
due  at  the  time  of  the  issuance  of  the  precept.^  In  such  an 
action,  the  final  order  practically  adjudicates  all  of  the  issues 
except  the  amount  of  which  is  due.**  An  eviction  does  not  dis- 
charge from  payment  of  rent  already  accrued ;  it  only  annuls 
the  lease  as  to  future  rights  and  liabilities.®^  Where  the  evic- 
tion was  during  a  quarter  for  which  rent  was  payable  in  ad- 
vance, it  was  held  the  most  the  tenant  could  equitably  claim 
was  a  deduction  for  the  unexpired  part  of  the  quarter.**  Where 
the  rent  is  payable  monthly  in  advance  under  a  lease  for  a 
year,  the  landlord  is  entitled  to  a  whole  month's  rent,  not- 
withstanding the  tenant  is  dispossessed  by  virtue  of  a  war- 
rant in  summary  proceedings  before  the  expiration  of  the 
month  for  default  in  payment.*'^ 

5.  Action  for  use  and  occupation. 

Section  1434  of  the  Civil  Practice  Act  and  section  220  of 
the  Eeal  Property  Law  together  afford  to  a  landlord  a  com- 
plete remedy  by  action  for  use  and  occupation  against  a  ten- 
ant wrongfully  holding  over  after  the  expiration  of  his  term 
which  neither  gives  separately.  Under  section  220  of  the  Real 
Property  Law  a  landlord  could  only  recover  where  the  rela- 
tionship of  landlord  and  tenant  existed  either  expressly  or 
impliedly,  while  under  the  code  a  landlord  could  recover  for 
use  and  occupation  to  the  time  when  the  warrant  is  issued, 
although  a  new  relationship  of  landlord  and  tenant  had  not 
been  created,  the  former  relationship  being  continued  for  the 

68.  Seletzsky  v.  James,  69  Misc.  612,  64.  See,  supra,  Art.  VIII-I.     Effect 

126  N.  Y.  Supp.  82.  of  Final  Order. 

63.  Hinsdale  v.  White,  6  Hill,  507 
McKeon  v.  Whiting,  3  Draiio,  452 
Giles  V.  Comstock,  4  N.  Y.  270 
Academy  of  Music  r.  Hackett,  2  Hilt 
217;  Whitney  v.  Meyers,  1  Duer,  266 
Stuyresant  v.  Ginnler,  12  Abb.  N.  S, 
6;  Johnson  v.  Oppenheim,  55  N.  Y 
280;  Geizler  v.  Hirsch,  156  N.  Y.  Supp 
670. 


65.  Johnson  v.  Openheim,  55  N.  Y. 
280. 

66.  Healy  v.  McManus,  23  How.  Pr. 
238;  Giles  v.  Comstock,  4  N.  Y.  270. 

67.  Bernstein  v.  Heinemlan,  23  Misc. 
464,  51  N.  Y.  Supp.  467. 

68.  Matter  of  Sweeney,  94  Misc.  617, 
159  N.  Y.  Supp.  984. 
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purpose  of  such  an  action.**  The  provisions  of  section  1434 
authorize  a  landlord  to  recover  in  the  same  action  for  rent 
due  and  accruing  according  to  the  terms  of  the  lease  and  for 
the  use  by  the  tenant  up  to  the  time  of  issuing  the  warrant."* 
The  landlord's  right  of  action  for  damages  for  breach  of 
the  tenant's  covenant  to  surrender  the  premises  at  the  expira- 
tion of  the  term,  survives  a  summary  proceeding  for  his  re- 
moval, and  where  the  lease  with  the  second  tenant  specifically 
provides  that  the  rent  shall  not  be  paid  until  possession  is 
given,  the  plaintiff  in  the  action  is  entitled  to  recover  of  the 
defendant,  as  for  use  and  occupation,  the  rent  called  for  by  the 
second  lease,  while  plaintiff  was  kept  out  of  possession,  but 
the  counsel  fee  and  expenses  of  the  summary  proceeding  are 
not  proper  elements  of  damage  in  said  action.™ 

G.  Form  of  warrant  of  dispossession. 

The  People  of  the  State  of  New  York: 

To  the  Sheriif  of  the  County  of (or  to  any  constable 

of  the  town  of ,  county  of ,  N.  Y. 

Whereas, ,  did  on  the day  of , 

19 . . ,  duly  present  to  me  a  petition  duly  verified  as  required  by  law, 
alleging  that  he  was  the  owner  and  landlord  of  the  following  described 
premises  (insert  description ). 

(Also  rrcite  other  matters  stated  in  petition.) 

And  that was  in  possession  of  said  real  property;  and 

praying  for  a  final  order  to  remove  said from  said  prop- 
erty; and  whereupon  I  issued  a  prec3pt  requiring  the  said 

forthwith  to  remove  from  the  said  premises  or  to  show  cause  before 

me  at  my  office  in  the of '. ,  N.  Y.,  on  the 

day  of ,  19 . . ,  at o  'clock  in 

th3 noon,  why  the  possession  of  said  premises  should 

not  be  delivered  to  the  said  petitioner,  which  precept  was  served  ac- 
cording to  law  and  returned  to  me  with  due  proof  of  service  thereupon. 

And  whereas  no  good  cause  was  shown  upon  the  return  of  said 
precept  why  the  relief  by  the  petitioner  should  not  be  granted,  and  a 
final  order  was  thereupon  made  awarding,  among  other  things,  to  the 
petitioner,  the  possession  of  said  property. 

Now,  THKREPORE,  vou  are  hereby  commanded  to  remove  all  persons 
from  the  said  premises  and  to  put  the  petitioner  in  full  possession 
thereof. 

Dated  this day  of ,  19 . . . 

(Title  of  officer.) 

G9.  Pursman    v.    Pennance,    15    Civ.  See    also,    Marbridge    Bldg.    Co.    v. 

Pro.  3^n,  2  N.  Y.  Supp.  339.  White,  113  Misc.  210,  185  N.  Y.  Supp. 

'70.  Martridce    Bldg.    Co.   v.    White,  230. 
115  Misc.  320,  188  N.  Y.  Supp.  320. 
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AETICIE  X. 
STAY  OF  PROCEEDINGS. 

A.  Civil  Practice  Act,  §  1435.    Stay. 

The  party  against  whom  a  final  order  is  made  requiring  the  delivery  of  posses- 
sion to  the  petitioner  may  stay  the  issuing  thereof  at  any  time  before  a  warrant 
is  issued  and  also  stay  an  execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  after  a  default 
in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a  stay  by  de- 
positing the  amount  of  the  rent  due  or  of  such  taxes  or  assessments,  and  interest 
and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special  proceeding,  with  the 
clerk  of  the  court,  or  where  the  office  of  clerk  is  not  provided  for,  with  the  judge 
or  justice  who  shall  thereupon,  upon  demand,  pay  the  amount  deposited  to  the 
petitioner  or  his  duly  authorized  agent;  or  by  delivering  to  the  judge  or  justice, 
or  the  clerk  of  the  court,  his  undertaking  to  the  petitioner  in  such  sum  and 
with  such  sureties  as  the  judge  or  justice  approves  to  the  effect  that  he  will 
pay  the  rent,  of  such  taxes  or  assessments,  and  interest  and  penalty  and  costs 
within  ten  days,  at  the  expiration  of  which  time  a  warrant  may  issue,  unless  he 
produces  to  the  judge  or  justice  sat'sfaetory  evidence  of  the  payment; 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the 
benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect  a 
stay  by  paying  the  costs  of  the  special  proceeding  and  by  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  his  undertaking  to  the  petitioner  in  such  a 
sum  and  with  such  sureties  as  the  judge  or  justice  approves  to  the  effect  that  he 
will  pay  the  rent  of  the  premises  as  it  has  become  or  thereafter  becomes  due; 

3.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made 
continues  in  possession  of  real  property  which  has  been  sold  by  virtue  of  an  exe- 
cution against  his  property,  he  may  effect  a  stay  by  paying  the  costs  of  the 
special  proceeding,  and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the 
court,  an  affidavit  that  he  claims  the  possession  of  the  property  by  virtue 
of  a  right  or  title  acquired  after  the  sale  or  a  guardian  or  trustee  for  another; 
together  with  his  undertaking  to  the  petitioner  in  such  a  sum  and  with  such 
sureties  as  the  judge  or  justice  approves  to  the  effect  that  he  will  pay  any  costs 
and  damages  which  may  be  recovered  against  him  in  an  action  of  ejectment  to  re- 
cover the  property  brought  against  him  by  the  petitioner  within  six  months  there- 
after ;  and  that  he  will  not  commit  any  waste  upon  or  injury  to  the  property  during 
his  occupation  thereof. 

B.  Civil  Practice  Act,  §  1436.    Undertaking;  how  disposed  of. 

Where  an  undertaking  is  given  in  a  ease  specified  in  subdivision  one  of  the 
last  section  the  judge  or  justice  must  deliver  it  to  the  person  against  whom  the 
final  order  was  made  upon  his  producing  the  evidence  of  payment  mentioned  in 
that  subdivision.  If  he  does  not  produce  such  evidence  within  ten  days,  the 
judge  or  justice  must  deliver  it  to  the  petitioner.  In  every  other  case  specified  in 
the  last  section  the  judge  or  justice  must  deliver  the  undertaking  to  the  petitioner 
immediately  after  his  approval  thereof. 
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C.  Civil  Practice  Act,  §  1446.    How  proceedings  under  this  article  may 

be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  article  the  proceedings 
thereupon  before  the  final  order,  and  if  the  final  order  awards  delivery  of  the 
possession  to  the  petitioner,  the  issuing  or  execution  of  the  warrant  thereupon, 
cannot  be  stayed  or  suspended  by  any  court  or  judge,  except  in  one  of  the  fol- 
lowing methods: 

1.  By  an  order  made,  or  an  undertaldng  filed,  upon  an  appeal  in  a  case  and  in 
the  manner  specially  prescribed  for  that  purpose  in  this  article; 

2.  By  an  injunction  order  granted  in  an  action  against  the  petitioner.  Such 
an  injunction  shall  not  be  granted  before  the  final  order  in  the  special  proceeding, 
except  in  a  case  where  an  injunction  would  be  granted  to  stay  the  proceedings  in 
an  action  of  ejectment  brought  by  the  petitioner,  and  upon  the  like  terms  j  or 
after  the  final  order,  except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action,  and  upon  the  like 
terms. 

D.  Civil  Practice  Act,  §  1447.     Stay  and  vacation  of  warrant  issued 

upon  default. 

Whenever  the  court  in  which  the  proceedings  are  brought  has  jurisdiction  to 
vacate  a  final  order  rendered  upon  the  default  of  the  tenant,  the  court,  or  a  judge 
or  justice  thereof,  pending  a  motion  to  vacate  a  final  order  rendered  upon  the  de- 
fault of  the  tenant,  may  stay  the  execution  of  the  warrant  which  was  issued  upon 
such  default  and,  upon  the  vacation  of  such  final  order,  shall  vacate  and  set 
aside  such   warrant. 

E.  Deposit  or  undertaking  for  rent. 

Where,  upon  the  return  of  the  precept  issued  in  a  summary 
proceeding  instituted  by  a  landlord  against  the  tenant  to  re- 
cover possession  of  the  demised  premises  because  of  the  non- 
payment of  rent,  the  tenant  tenders  to  the  landlord  the  amount 
of  rent  due,  together  with  the  costs  and  disbursements  of  the 
proceeding,  the  court  may  thereupon,  enter  an  order  direct- 
ing that  the  proceeding  be  dismissed,  and  need  not  defer  such 
dismissal  until  after  a  final  order  of  removal  has  been  made." 

A  tenant  in  summary  proceedings  can  only  stay  the  execu- 
tion of  a  final  order  awarding  possession  of  the  premises  to 
the  landlord,  upon  payment  of  the  rent  due  and  the  costs  of 
the  proceeding.'^  Where  a  tenant  tenders  to  the  landlord  and 
delivers  to  the  clerk  of  the  court  where  summary  proceedings 
are  pending  against  him  the  exact  sum  which  he  admits  to  be 

71.  Matter  of  Flewellen  v.  Lent,  91  Bounsignore  R.  Co.,  75  Misc.  651,  133 
App.  Div.  430,  86  N.  Y.  Supp.  919.  N.  Y.  Supp.  964;  afl'd,  135  N.  Y.  Supp. 

72.  Fifth  Ave.  Invest.  &  Im.  Go.  v.       674. 
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due  for  rent,  but  which  is  less  than  the  sum  actually  due,  as 
subsequently  determined,  which  sum  the  landlord  refuses  to 
accept,  the  payment  is  not  made  to  stay  the  issuing  of  a  war- 
rant pursuant  to  section  1435.''^ 

By  appealing  from  the  final  order  the  tenant  does  not  lose 
Eis  right  to  pay  the  rent  due,  and  interest  and  penalty  and 
thereby  secure  a  stay  of  the  warrant.'* 

When  a  final  order  in  summary  proceedings  is  inconclusive 
as  to  the  amount  of  rent  due  which  wiU  embarrass  the  tenant 
in  giving  security  to  stay  the  warrant  under  section  1413  or 
to  redeem  the  premises  under  section  1437,  the  tenant  is  not 
remediless,  for  a  court  of  equity  may  be  resorted  to  to  deter- 
mine the  amount  of  payment  or  security  required,  and  in  case 
of  redemption  section  1437  gives  the  justices  equitable  powers 
broad  enough  to  protect  the  rights  of  all  parties.'^ 

In  an  action  on  an  undertaking,  given  in  consideration  of 
plaintiff  discontinuing  proceedings  to  dispossess  defendant, 
and  to  deliver  up  said  premises  at  a  specified  time,  which  de- 
fendant failed  to  do,  the  reasonable  costs  and  expenses  in- 
curred by  plaintiff  in  obtaining  said  possession  are  a  portion 
of  the  damage  which  he  is  entitled  to  recover.'®  A  judgment 
dismissing  a  complaint  for  rent,  under  a  sublease  from  plain- 
tiff, is  not  res  ad  judicata  as  to  the  plaintiff's  right  to  recover 
against  the  sureties  on  an  undertaking  to  pay  the  rent  of  the 
property  for  the  same  period  pending  an  appeal  from  a  dis- 
possess judgment  against  the  tenants  by  the  owner." 

F.  Injanction  in  action  against  petitioner. 
Subdivision  2  of  section  1446  recognizes  the  right  of  the 
tenant  to  maintain  an  action  to  enjoin  summary  proceedings.'' 
According  to  the  provisions  of  the  statute,  such  an  injunction 
can  be  granted  only  in  cases  when  the  tenant  would  be  entitled 
to  the  relief  if  the  landlord  were  proceeding  by  means  of  an 
action  of  ejectment" 

73.  Browning,  King  &  Co.  v.  Cham-  77.  Eosenquest   v.    Noble,    21    App. 
berlain,  210  N.  Y.  270.  Div.  583,  48  N.  Y.  398. 

74.  People  ex  rel.  Kilgallon  v.  Nuhn,  78.  Murray  v.  Sweasy,  31  Misc.  603, 
92  Misc.  312,  156  N.  Y.  Supp.  559.  66  N.  Y.  Supp.  72;  Oilman  v.  Prentice, 

76.  Sheldon  v.  Testera,  21  Misc.  477,  3  St.  Rep.  644. 

47  N.  Y.  Supp.  653.  79.  People  v.  Parker,  63  How.  Pr.  3. 

76.  Sohermerhom  v.  Carter,  8  Wkly.  Undertaking.— Section     1446,    which 

Die  383.  requires  that  an  order  granting  an  in- 
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If  there  is  some  equitable  reason  why  the  occupant  should 
not  be  removed  from  the  premises,  and  he  is  unable,  by  reason 
of  the  limitation  of  the  jurisdiction  of  the  justice,  or  for  some 
other  reason,  to  present  his  defense  in  the  summary  proceed- 
ings, he  can  maintain  an  independent  action  to  enjoin  the 
proceedings.^*  A  court  of  equity  has  jurisdiction  to  per- 
petually restrain  summary  proceedings  in  a  district  court  or 
in  a  justices'  court  where  there  are  peculiar  equities  which 
such  a  court  cannot  decide.*^  But  if  the  tenant  can  interpose 
the  defense  in  the  proceeding  and  thus  secure  the  protection 
of  his  rights,  he  cannot  ordinarily  have  an  injunction.**  If 
the  justice  erroneously  decides  the  questions  presented  to 
him,  the  remedy  is  by  appeal.*'  In  this  connection,  it  is  to  be 
noted  that  the  right  to  interpose  defenses  has  been  enlarged 
within  recent  years,  so  that  the  older  cases  may  have  no  bind- 
ing force  at  this  time.  If  the  proposed  defense  is  insufficient 
as  a  matter  of  law,  there  can  be  no  groxmd  for  an  injunction.'^ 

If  the  tenant  seeks  affirmative  relief  by  way  of  specific  per- 
formance of  an  agreement  to  renew  or  extend  a  lease,  he  may, 
in  some  cases,  come  into  equity,  and  the  summary  proceeding 
against  him  may  be  stayed  until  the  termination  of  his  sxiit.*^ 
But  if  the  tenant  is  not  seeking  affirmative  relief,  he  can  inter- 

junction    pendente     lite    in    svunmaiy  465;   Smith  v.  Burr,  8  How.  Pr.  168; 

proceedings  shall  be  granted  upon  the  Marks    v.    Wilson,    11    Abb.    Pr.    87; 

like  terms  that  attach  to  an  injunction  Ward  v.  Kelsey,  14  Abb.  Pr.  106;  Mc- 

order  in  ejectment  requires  the  under-  Gune  v.  Palmer,  5  Robt.  607;  Seebaeh 

taking  specified  in  section  819  of  the  v.  McDonald,   11   Abb.  Pr.  95;   People 

Civil  Practice  Act.     Potter  v.  Potter,  ex  rel.  v.  Goldfogle,  23  Civ.  Pro.  417, 

59  App.  Div.  140,  69  N.  Y.  Supp.  183.  30  N.  Y.  Supp.  296. 

80.  Potter  v.   Potter,   59    App.   Div.  83.  Natkins    v.    Wetterer,    76    App. 
140,  69  N.  y.  Supp.  183;  Crawford  v.  Div.  93,  78  N.  Y.  Supp.  713. 
Kastner,  26  Hun,  440.  84.  Rubino  v.  Mariano,  65  App.  Div. 

81.  Noble  V.  McGurk,  16  Misc.  461,  314,  73  N.  Y.  Supp.  7;  N.  Y.  C.  &  T. 
39  N.  Y.  Supp.  921.  Co.  v.  N.  Y.  City,  42  Misc.  425,  87  N. 

82.  Natkins    v.    Wetterer,    76    App.  Y.  Supp.   100. 

Div.  93,  78  N.  Y.  Supp.  713;   Adelson  85.  Simon  v.  Schmitt,  137  App.  Div. 

V.  Sacred  Associates  Realty  Corp.,  192  625,  122  N.  Y.  Supp.  421;   Loughman 

App.  Div.  801,   183  N.  Y.  Supp.   270;  v.  Lilliendahl,  195  App.  Div.  867,  187 

Huyler's  v.  Broadway- John  St.  Corp.,  N.  Y.  Supp.  401;   Montant  v.  Moore, 

195   App.   Div.   410,   186   N.   Y.   Supp.  61    Misc.    45,    113    N.    Y.    Supp.    43; 

290;  Weber  v.  Rogers.  41  Misc.  662,  85  Graham  v.  James,  7  Robt.  468;  Craw- 

N.  Y.  Supp.  232;  Jessurun  v.  Mackie,  ford  v.  Kastner,  26  Hun,  440. 
24  Hun,  624;   appeal  dismissed,  86  N.  Compare,    Adelson   v.    Sacred    Asso- 

Y.  622;  Rapp  v.  Williams,  4  T.  &  C.  ciates  Realty  Corp.,  192  App.  Div.  601, 

174;  Wordsworth  v.  Lyton,  5  How.  Pr.  183  N.  Y.  Supp.  270. 
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I)ose  as  a  defense  to  the  summary  proceedings  an  agreement 
for  the  renewal  or  extension  of  the  lease,  and  it  is  not  neces- 
sary to  resort  to  an  injunction.^  In  an  action  by  defendant 
to  annul  a  lease  on  equitable  grounds  an  injunction  may  be 
granted.*' 

The  court  will  only  restrain  the  execution  of  the  warrant, 
in  extreme  and  clear  cases.^  Fraud,  surprise,  or  undue  ad- 
vantage, in  the  conduct  of  the  proceeding,  is  generally  neces- 
sary to  the  granting  of  the  injunction.**  An  injunction  will 
not  be  granted  in  order  to  enable  the  tenants  to  review  in  the 
upper  court  a  finding  of  the  lower  court  which  the  tenants 
claim  to  be  erroneous.*"  An  injunction  will  not  be  granted  to 
one  not  a  party  to  the  proceeding  merely  because  he  is  likely 
to  be  disturbed  in  his  possession,  the  threatened  injury  not 
being  irreparable.*^ 

If  there  is  a  jurisdictional  defect  in  the  proceedings  so  that 
the  court  is  without  jurisdiction  to  issue  the  warrant  of  dis- 
possession, its  execution  may  be  enjoined.*^  Injunction  can- 
not be  granted  on  the  ground  that  the  petition  did  not  describe 
the  premises  or  did  not  state  the  petitioner's  interest  and  was 
not  duly  verified,  as  these  are  matters  within  the  jurisdiction 
of  the  justice  to  determine.*'  An  injunction  should  not  issue 
to  restrain  the  execution  of  the  warrant,  unless  the  plaintiff 
is  making  an  oppressive  use  of  it,  or  that  the  plaintiff's  title 
to  the  premises  has  terminated,  or  that  the  defendant  has  ac- 
quired some  interest  or  equity  in  the  subject-matter  of  the 
action  which  should  be  protected,  or  that  the  judgment  was 
obtained  by  fraud  or  collusion.** 

86.  Weber  v.   Rogers,  41   Miae.   662,      v.  Schutrum,  166  N.  Y.  Supp.  726. 

85  N.  Y.  Supp.  232;  Bapp  v.  Williams,  91.  Aaron    v.    Baum,    7    Robt.    340; 

1  Hun,  716.  Many  v.  James,  37  How.  Pr.  52. 

87.  Rodgers  v.  Earle,  5  Misc.  164,  92.  Hollister  v.  WoMfeil,  115  App. 
23  Civ.  Pro.  220,  24  N.  Y.  Supp.  913.  Div.  400,  100  N.  Y.  Supp.  907;  Kazia 

88.  Campbell  v.  Babcock,  13  N.  Y.  v.  Loft,  80  N.  Y.  Supp.  1015;  Kiernan 
Supp.  843  26  Abb.  N.  C.  35;  Carsela  v.  Reming.  2  How.  N.  S.  89;  Brown  v. 
T.  Fisk,  15  Wkly.  Dig.  255.  Cassady,  34  Hun,  55;  Capet  v.  Parker, 

89.  Buffalo  Wholesale  Hardware  Co.  3  Sandf.  662;  Sherman  v.  Wright,  4j 
V.  Schutrum,  166  N.  Y.  Supp.  726;  N.  Y.  227;  Schneider  v.  Leizmann,  57 
Mary  v.  James,  2  Daly,  437;  Griffith  Hun,  561,  33  St.  Rep.  351,  19  Civ.  Pro. 
V.  Brown,  28  How.  Pr.  4;  Cure  v.  217,  11  N.  Y.  Supp.  434. 
Crawfnid,  5  How.  Pr.  293;  Forrestei  93.  Bliss  v.  Murray,  17  Civ.  Pro.  64, 
T   W  ilsf.n,  1  Duer   624.  7  N.  Y.  Supp.  917. 

90.  Buffalo  Wholesale  Hardware  Co.  94.  Knox  v.  McDonald,  25  Hun,  268. 
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A  suit  in  equity  to  have  a  final  order  in  summary  proceed- 
ings declared  void  and.  to  enjoin  its  use  as  evidence  to  estab- 
lish the  relation  of  landlord  and  tenant  in  another  action  will 
not  lie  when  said  order  is  void  for  jurisdictional  defects.  As 
advantage  may  be  taken  of  jurisdictional  defects  when  the 
final  order  is  offered  in  evidence,  there  is  no  need  for  equit- 
able relief  .'^ 

An  action  may  be  maintained  to  perpetually  restrain  sum- 
mary proceedings  pending  before  a  county  judge  instituted  by 
defendant  in  that  action  to  remove  the  plaintiff  therein  from 
certain  premises  upon  averment  and  proof  that  the  defendant 
was  not  the  owner  of  the  premises,  and  that  the  plaintiff  was 
induced  to  sign  the  lease  by  fraud  on  the  part  of  the  defend- 
ant, and  this  without  regard  to  the  question  as  to  the  juris- 
diction of  the  county  judge  to  try  the  question  of  fraud  in  the 
summary  proceedings.'" 

An  injunction  will  not  be  granted  after  the  warrant  of  dis- 
possession has  been  executed.*'  If  the  tenant  does  not  seek 
equitable  relief  until  after  the  determination  of  the  summary 
proceedings,  they  may  be  res  adjudicata  as  to  the  relief 
claimed  by  him.'*  After  the  entry  of  a  final  order  awarding 
possession  to  the  landlord  by  reason  of  the  illegal  use  of  the 
premises,  the  court  has  no  authority  to  stay  execution  of 
warrant.'' 

AETICLE  XI. 
REDEMPTION. 

A.  Civil  Practice  Act,  §  1437.    Bedemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation  that  a  lessee  holds 
over  a  default  in  the  payment  of  rent,  and  the  unexpired  term  of  the  lease 
under  which  the  premises  are  held  exceeds  five  years  at  the  time  when  the  war- 
rant is  issued  the  lessee,  his  executor,  administrator  or  assignee,  at  any  time 
within  one  year  after  the  execution  of  the  warrant,  may  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  administrator  or  assignee,  or  if,  within  five  days 
before  the  expiration  of  the  year,  he  cannot  be  found,  with  reasonable  diligence, 
within  the  city  or  town  wherein  the  property  or  a  portion  thereof  is  situated,  then 
to  the  judge  or  justice  who  issued  the  warrant,  or  his  successor  in  office,  all  rent  in 

96.  Matthews  v.   Carman,   122   App.       199. 
Div.  582,  107  N.  Y.  Supp.  694.  98.  Woods    v.    Garcewich,    67    App. 

96.  Becker  v.  Church,  115  N.  Y.  562,      Div.  53,  73  N.  Y.  Snpp.  472. 

26  St.  Eep.  775;   aflf'g,  42  Hun,  258,  5  99.  Shaw    v.    Mccirty,    2    McCarty, 

St.  Rep.  97.  235 ;  Van  Schaiek  v.  Coster,  2  McOarty, 

97.  Roberts  v.  Matthews,  18  Abb.  Pr.      839. 
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arrear  at  the  time  of  the  payment  or  tender  with  interest  thereupon  and  the 
eoste  and  charges  incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender  shall  be  entitled  to  the  possession  of  the  demised  premises 
under  the  lease  and  may  hold  and  enjoy  the  same  according  to  the  terms  of  the 
original  demise,  except  as  otherwise  prescribed  in  the  next  section  but  one. 

B.  Civil  Practice  Act,  §  1438.    Kedemption  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of  the  lessee  whose 
judgment  was  docketed  in  the  county  before  the  precept  was  issued,  or  a  mort- 
gagee of  the  lease  whose  mortgage  was  duly  recorded  in  the  county  before  the  pre- 
cept was  issued,  may,  at  any  time  before  the  expiration  of  one  year  after  the 
execution  of  the  warrant,  unless  a  redemption  has  been  made  as  prescribed  in  the 
last  section,  file  with  the  judge  or  justice  who  issued  the  warrant,  or  with  his 
successor  in  office,  a  notice  specifying  his  interest  and  the  sum  due  to  him,  de- 
scribing the  premises,  and  stating  that  it  is  his  intention  to  redeem  as  prescribed 
in  this  section.  If  a  redemption  is  not  made  by  the  lessee,  his  executor,  adminis- 
trator or  assignee  within  a  year  after  the  execution  of  the  warrant,  the  person  so 
filing  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices  the  one  who 
holds  the  first  lien,  at  any  time  before  two  o  'clock  of  the  day,  not  a  Sunday  or  a 
public  holiday,  next  succeeding  the  last  day  of  the  year,  may  redeem  for  his  own 
benefit  in  like  manner  as  the  lessee,  his  executor,  administrator  or  assignee  might 
have  so  redeemed.  Where  two  or  more  judgment  creditors  or  mortgagees  have 
filed  such  notices,  the  holder  of  the  second  lien  may  so  redeem  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in 
which  the  holder  of  the  first  lien  might  have  redeemed;  and  the  holder  of  the 
third  and  each  subsequent  lien  may  redeem  in  like  manner  at  any  time  before  two 
o'clock  of  the  day,  not  a  Sunday  or  a  pubUe  holiday,  next  succeeding  that  in 
which  his  predecessor  might  have  redeemed.  But  a  second  or  subsequent  redemp- 
tion is  not  valid  unless  the  person  redeeming  payS  or  tenders  to  each  of  his  pre- 
decessors who  has  redeemed  the  sum  paid  by  him  to  redeem  and  also  the  sum  due 
upon  his  judgment  or  mortgage;  or  deposit  those  sums  with  the  judge  or  justice 
for  the  benefit  of  his  predecessor  or  predecessors. 

C.  Civil  Practice  Act,  §  1439.    Effect  of  redemption  upon  lease. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last  two  sections, 
the  rights  of  the  person  redeeming  are  subject  to  a  lease,  if  any,  executed  by  the 
petitioner  since  the  warrant  was  issued,  so  far  that  the  new  lessee,  his  assigns, 
undertenants  or  other  representatives,  upon  complying  with  the  terms  of  the  lease, 
may  hold  the  premises  so  leased,  until  twelve  o'clock,  noon,  of  the  first  day  of 
May  next  succeeding  the  redemption.  And  in  all  other  respects,  the  person  so  re- 
deeming, his  assigns  and  representatives  succeed  to  all  the  rights  and  liabilities  of 
the  petitioner  under  such  a  lease. 

D.  Civil  Practice  Act,  §  1440.    Order  to  be  made  thereon;  liability  of 

persons  redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections  or  the  owner  of 
the  property  so  redeemed,  may  present  to  the  judge  or  justice  who  issued  the 
warrant,  or  to  his  successor  in  office,  a  petition  duly  verified  setting  forth  the 
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facts  of  the  redemption  and  praying  for  an  ordef  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the  judge  or  justice 
must  make  an  order  requiring  the  other  party  to  the  redemption  to  show  cause 
before  him  at  a  time  and  place  therein  specified  why  the  prayer  of  the  petition 
should  not  be  granted.  The  order  to  show  cause  must  be  made  returnable  not 
less  than  two  nor  more  than  ten  days  after  it  is  granted;  and  it  must  be  served 
at  least  two  days  before  it  is  returnable.  Upon  the  return  thereof j  the  judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties  and  must  make  such 
a  final  order  as  justice  requires.  The  costs  and  expenses  must  be  paid  by  the  pe- 
titioner. The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  like 
manner  as  a  deed.  A  person,  other  than  the  lessee,  who  redeems  as  prescribed  in 
the  last  three  sections  succeeds  to  all  the  duties  and  liabilities  of  the  lessee 
accruing  after  the  redemption  as  if  he  was  named  as  lessee  in  the  lease. 

£.  Bight  of  redemption. 

The  tenant  has  a  right  of  redemption  when  he  has  been 
evicted  for  a  failure  to  pay  rent,  and  at  the  time  of  the  issue 
of  the  warrant  there  was  an  unexpired  term  of  the  lease  ex- 
ceeding five  years.^  He  cannot  redeem  within  the  year,  unless 
on  payment  of  all  rent  in  arrears  and  all  costs  and  charges 
incurred  by  the  lessor,  and  he  is  not  entitled  to  an  account  of 
the  intermediate  rents  and  profits.^  The  landlord  can  only  be 
called  upon  to  account  after  a  redemption  under  the  statute 
has  been  effected,  but  if  he  has  accepted  payment  of  a  less 
sum  an  accounting  may  be  had  to  ascertain  whether  there  has 
been  a  waiver.^  To  entitle  the  lessee  to  redemption  it  must 
appear  that  the  unexpired  term  of  the  lease  exceeds  five  years 
at  the  time  of  the  issuing  the  warrant,  and  that  the  rent  and 
costs  have  been  properly  tendered  or  security  offered.'' 

The  adjustment  of  the  rights  of  the  parties  in  a  proceed- 
ing by  a  tenant  to  redeem  after  being  dispossessed  is  not 
limited  to  the  covenants  contained  in  the  lease.  In  a  proceed- 
ing by  a  tenant  under  a  ground  lease  which  has  several  years 
to  run,  to  redeem  after  dispossession  for  non-payment  of  rent, 
the  landlord  is  entitled  to  credit  for  repairs  ordered  by  the 
building  department  and  alterations  and  improvements  essen- 
tial to  the  successful  management  of  the  property,  made  after 
the  dispossession  took  place,  for  insurance  during  the  inter- 
vening time,  and  for  expenses  incurred  for  legal  services  in 

1.  Foiedosure  purchaser. — The  right      Co.,  10  J.  &  S.  383. 

of  a  tenant  to  redeem  from  purchaser  3.  Crawford  v.  Waters,  46  How.  Pr. 

at  foreclosure  is  discussed  in  People  v.  210. 

Dudley,  58  N.  Y.  323.  4.  Bokce  v.  Hammersly,  16  How.  Pt. 

2.  Pursell   v.   N.   Y.   Life  Insurance  461. 
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procuring  the  dispossession  and  in  procuring  proper  cus- 
todians during  the  proceeding.  While  petitioner's  tender  to 
the  landlord  of  the  rent  actually  due,  together  with  the  costs 
and  charges  of  the  summary  proceedings,  is  sufficient  to  form 
the  basis  of  redemption  proceedings,  final  judgment  of  the 
amount  to  he  paid  is  not  dependent  upon  the  claim  for  rent 
but  dependent  upon  general  principles  of  equity.  The  rights 
of  the  parties  founded  upon  circumstances  arising  during  a 
period  when  the  premises  were  in  the  landlord's  custody,  in- 
termediate between  the  tenant's  dispossession  and  his  petition 
for  repossession,  are  not  to  be  measured  by  the  lease.'  Where 
the  tenant  is  credited  with  rent  received  from  an  intermediate 
tenant,  the  landlord  should  be  allowed  the  rental  value  of  new 
furnishings  supplied  by  him  and  which  formed  part  of  the 
consideration  for  such  rent.  In  such  a  proceeding  the  land- 
lord cannot  be  allowed  commissions  on  the  rents  received  by 
him  and  credited  to  the  tenant.  In  such  a  proceeding  the 
landlord  cannot  be  charged  with  rent  not  actually  received  by 
him,  unless  his  failure  to  collect  the  same  was  the  result  of 
negligence  or  mismanagement.  A  redemption  takes  effect  as 
of  the  date  of  tender  by  the  tenant.^ 

A  temporary  receiver  has  power  to  maintain  redemption 
proceedings  and  acts  therein  both  for  the  corporation  and  its 
creditors,  and  the  corporation  is  not  an  indispensable  party. 
The  Practice  Act  includes  under  the  term  "rent"  only  rent 
proper,  and  not  taxes  and  other  expenditures  imposed  by  the 
lease  upon  the  tenant,  and  under  the  term  "costs  and  charges" 
only  the  costs  and  charges  in  regaining  possession.'^  A  tenant 
who  has  been  removed  for  non-payment  of  taxes  and  assess- 
ments cannot  recover  possession  by  tender  thereafter.' 

Where  a  tenant,  having  leased  specific  property  for  ten 
years,  sublet  a  portion  for  the  period  of  nine  years  upon  the 
annual  provisions,  and  the  original  tenant  defaults,  the  sub- 
lessee has  no  right  of  redemption.' 

Where  a  tenant  mortgages  his  estate  and  is  thereafter  dis- 
possessed for  non-payment  of  rent  the  unexpired  term  of  his 

5.  Bien  v.  Bixby,  22  Misc.  128,  48  N.  8.  Peabody    v.    Long    Acre    Square 

y.  Supp.  810.  Bldg.  Co.,  188  N.  Y.  103;  Witty  v.  Ac- 

e.  Bien  v.  Bixby,  22  Misc.  126,  48  N.  ton,  58  Hun,  552,  35  St.  Rep.  949,  12 

y.  Supp.  810,  82  St.  Rep.  810.  N.  Y.  Supp.  757. 

7.  Bien  v.  Bixby,  18  Misc.  415,  41  9.  Koppell  v.  Tilyou,  70  N.  Y.  Supp. 

N.  y.  Supp.  433,  75  St.  Rep.  837.  910,  31  Civ.  Pro.  185. 
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lease  exceeding  five  years  when  the  warrant  is  issued,  and 
the  mortgagee  thereupon  takes  a  new  lease  from  the  landlord 
for  the  whole  of  the  imexpired  term,  she  may  nevertheless 
maintain  an  action  to  foreclose  her  mortgage ;  for  the  right  of 
redemption  is  outstanding  and  is  not  merged  in  the  plaintiff's 
term.^» 

In  a  proceeding  under  section  1440  for  an  adjudication  es- 
tablishing the  rights  and  liabilities  of  the  parties  upon  the 
redemption  of  the  demised  premises  by  the  lessee,  after  a  final 
order  in  summary  proceeddlngs  to  recover  the  possession  of 
real  property,  there  is  no  authority  for  a  jury  trial.^"^ 

F.  Effect  of  new  letting. 

Where  a  tenant  has  been  evicted  and  his  unexpired  term 
exceeds  five  years,  the  landlord  may  nevertheless  relet  the 
premises  during  the  one  year  period  within  which  the  tenant 
must  commence  redemption  proceedings.^ 

An  evicted  tenant  who  has  obtained  an  order  of  redemption 
should  make  demand  for  possession  upon  the  new  tenant,  not 
upon  the  landlord.^^ 

Where  a  tenant  has  been  evicted  by  summary  proceedings 
in  a  case  where  the  unexpired  term  exceeds  five  years,  his 
tender  to  the  landlord  of  the  rent  in  arrears  with  costs  and 
interest,  does  not  of  itself  reinstate  the  tenant  or  impose  upon 
the  landlord  the  duty  of  actually  putting  him  into  possession 
especially  where  the  landlord  has  relet  the  premises." 

"Where  the  tenant,  having  the  right  to  redeem  premises 
which  have  been  relet  by  the  landlord,  obtains  an  order  of 
redemption  pursuant  to  section  1440  of  the  Civil  Practice  Act 
from  the  justice  who  issued  the  warrant  of  dispossession  and 
has  not  appealed  from  an  adjudication  fixing  the  amount  pay- 
able to  the  landlord,  and  has  accepted  an  off-set  for  rent  paid 
by  the  new  tenant,  he  cannot  thereafter  maintain-  an  action  to 
recover  damages  alleged  to  be  due  to  the  fact  that  the  land- 

10.  Chumar  t.  Melvin,  53  Misc.  460,  13.  Terwilliger  v.  Browning,  King  & 
105  N.  Y.  Supp.  27.                                        Co.,  165  App.  Div.  799,  151  N.  Y.  Supp. 

11.  Ebling    Brewing    Co.    v.    Nimp-       335. 

hius,  58  Misc.  545,  109  N.  Y.  808.  14.  Terwilliger  v.  Browning,  King  & 

18.  Terwilliger  v.  Browning,  King  &  Co.,  152  App.  Div.  562,  137  N.  Y.  Supp. 

Co.,  165  App.  Div.  799,  151  N.  Y.  Supp.  672. 
336. 
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lord  caused  the  new  tenant  to  alter  the  premises  so  that  they 
can  no  longer  be  used  for  the  purpose  for  which  the  lessee 
rented  them.^^ 

ABTICIE  XII. 
APPEALS  AND  RESTITUTION. 

A.  Civil  Practice  Act,  §  1441.    Appeal. 

An  appeal  may  be  taken  from  a  final  order  made  as  prescribed  in  this  article  to 
the  same  court,  within  the  same  time,  and  in  the  same  manner  as  where  an 
appeal  is  taken  from  a  judgment  rendered  in  the  court  of  which  the  judge  or 
justice  is  the  presiding  officer,  and  with  like  effect,  except  as  otherwise  prescribed 
in  the  next  two  sections. 

B.  Civil  Practice  Act,  §  1442.    Effect  of  appeal  limited  in  certain  causes. 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by  such  an  appeal,  or  by 
the  giving  of  an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next 
section.  An  appeal  can  not  be  taken  to  the  court  of  appeads  from  a  final  deter- 
mination of  the  appellate  division  of  the  supreme  court  upon  such  an  appeal, 
unless  the  latter  court  by  an  order  made  at  the  term  of  the  appellate  division 
where  the  final  order  is  made,  or  the  next  term  thereafter,  allows  it  to  be  taken. 

C.  Civil  Practice  Act,  §  1443.    Warrants;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order  awarding  delivery  of  possession  to 
the  petitioner  which  establishes  that  a  lessee  or  tenant  holds  over  after  a  default  in 
payment  of  rent,  or  after  the  expiration  of  his  term,  or  from  an  order  or  judg- 
ment affirming  such  final  order,  the  issuing  and  execution  of  the  warrant  may  be 
stayed  by  the  order  of  the  county  judge,  and  in  the  city  and  county  of  New 
York  by  a  justice  of  the  supreme  court,  or  in  any  case  by  the  appellate  court 
or  a  justice  thereof,  upon  the  appellant's  giving  the  security  required  to  perfect 
the  appeal,  and  to  stay  the  execution  of  the  order  appealed  from  and  also  an 
undertaking  to  the  petitioner  in  a  sum  and  with  sureties  approved  by  the  county 
judge,  or  in  the  city  and  county  of  New  York  by  a  justice  of  the  supreme 
court,  or  in  any  case  by  the  appellate  court  or  a  justice  thereof,  to 
the  effect  that  if,  upon  the  appeal,  a  final  determination  is  rendered 
against  the  appellant,  he  will  pay,  if  he  holds  over  after  a  default  in  payment  of 
rent,  all  rents  accruing  or  to  accrue  upon  the  premises  or,  if  there  is  no  lease 
thereof,  the  value  of  the  use  and  occupation  of  the  premises  subsequent  to  the 
institution  of  the  special  proceedings ;  or,  if  he  holds  over  after  the  expiration  of 
his  term,  that  he  wiU  pay  all  costs  and  damages  which  the  petitioner  may 
suffer  by  reason  of  the  stay  herein  provided  for.  The  court  or  justice  above 
referred  to  may  grant  such  order  with  or  without  notice  upon  the  filing  of  an 
undertaking  approved  by  such  court  or  justice  in  an  amount  equal  to  not  less  than 
three  months '  rent  of  the  premises  at  the  rate  to  which  the  appellant  was  liable  as 
rent  for  the  month  immediately  prior  to  the  institution  of  the  special  proceeding. 

16.  Terwilliger  v.  Browning,  King  &  Co.,  152  App.  Div.  552,  137  N.  Y.  Supp. 
572. 
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The  petitioner,  at  any  time  before  the  appeal  is  actually  heatd,  may  apply  to 
such  court  or  justice  to  increase  the  security  given  by  the  appellant.  Whenever 
in  this  section  an  undertaking  is  required  to  be  given  by  the  appellant,  in  lieu 
thereof,  at  his  election,  he  may  pay  into  court  a  sum  of  money  equal  to  the 
amount  of  such  undertaldng.  Where  such  appeal  has  been  taken  prior  to  Septem- 
ber twenty-seventh,  nineteen  hundred  and  twenty,  from  a  final  order  awarding 
delivery  of  possession  to  the  petitioner  on  the  ground  that  the  tenant  holds  over 
after  the  expiration  of  his  term,  a  stay  may  be  granted  provided  such  appeal 
be  pending  and  the  circumstances  warrant  the  granting  thereof.  (Added  by  L. 
1921  ch.  199,  in  effect  Oct.  1,  1921.) 

B.  Civil  Pratice  Act,  §  1444.    Appellate  court  may  award  restitution; 

action  for  damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award 
restitution  to  the  party  injured  with  costs;  and  it  may  make  any  order,  or  issue 
any  other  mandate,  necessary  to  carry  its  determination  into  effect.  The  person 
dispossessed  may  also  maintain  an  action  to  recover  the  damages  which  he  has 
sustained  by  the  dispossession. 

£.  Orders  appealable. 

A  final  order  granting  the  relief  songht  by  the  petitioner, 
or  dismissing  the  proceeding,  is  appealable.^^  But  an  appeal 
cannot  be  taken  from  an  order  denying  a  motion  to  re-open  a 
default."  An  appeal  from  an  order  granting  a  stay  of  the 
issuance  of  the  warrant,  is  unauthorized.^'  If  no  final  order 
has  yet  been  made,  the  appeal  is  premature."  No  appeal  lies 
in  the  absence  of  an  order  under  section  1439,  dismissing  the 
proceeding.^*  The  appeal  must  be  based  upon  a  final  order 
which  must  appear  in  the  record.^^ 

16.  Extension  of  time. — After  entry  not  show  authority  in  the  person  who 

of  the  final  order  in  favor  of  the  land-  served  the  process,  it  will  be  presumed 

lord  in  dispossession  proceedings  in  a  that    the    justice    gave    the    requisite 

justices'    court,   the   attorney   for   the  authority.      Mooney    v.    McGiiirk,    31 

plaintiff  has  no  authority  to  stipidate  Misc.  744,  64  N.  Y.  Supp.  41. 

that  the   time   to  appeal  be   extended.  17.  Jacobs  v.   Zeltner,   9  Misc.   455, 

Bergholtz  v.  Ithaca  Street  Ry.  Co.,  27  61  St.  Kep.  104,  30  N.  Y.  Supp.  238, 

Misc.  176,  58  N.  Y.  Supp.  388.  24  Civ.  Pro.  45;  Maneely  v.  Mayer,  43 

Record  on  appeal. — ^Where  on  appeal;  Misc.  380,  87  N.  Y.  Supp.  471. 

in   proceedings   to  disposses   a  tenant  18.  Kuenzli  v.  Stone,  112  Misc.  125, 

from  month  to  month,  the  notice  to  182  N.  Y.  Supp.  680. 

quit   does    not   appear   in   the  record,  19.  Dickinson    v.    Brown,    60    Misc. 

and    the    testimony    is    contradictory,  640,  98  N.  Y.  Supp.  694. 

the  proceeding  will  be  dismissed.    Ben-  20.  Sipp   v;   Reich,   88   N.   Y.    Supp. 

edict  v.  Hoffman,  101  N.  Y.  Supp.  37.  960. 

On  appeal  from  a  final  order  in  sum-  21.  Dickinson    v.    Brown,    50    Miw. 

mary   proceedings,  if   the  record  does  640,  98  N.  Y.  Supp.  694. 
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There  is  no  judgment,  teolinically  speaking,  in  sununary 
proceedings,  and  an  appeal  should  be  from  the  final  order.*^ 
Although  a  tenant's  notice  of  appeal  mistakenly  describes  a 
final  otder,  in  summary  proceedings,  as  a  judgment,  the  appel- 
late court  will  treat  the  appeal  as  one  from  an  order,  where  it 
has  been  so  treated  by  the  attorneys  for  the  respondents.*' 
Although  a  notice  of  appeal  from  a  final  order  in  smnmary 
proceedings  states  that  the  landlord  appeals  "from  the  judg- 
ment;," it  sufficiently  apprises  the  tenant  that  the  appeal  is 
from  the  final  order ;  and  the  notice  of  appeal  may  be  amended 
by  substituting  "final  order"  for  "judgment."^ 

A  single  appeal  by  all  the  parties  aggrieved  is  all  that  is 
necessary.^^ 

F.  Appeal  to  appellate  division. 

The  right  to  appeal  to  the  Appellate  Division  from  an  order 
of  the  County  Court  made  upon  an  appeal  from  and  reversing 
with  costs  a  final  order  in  a  proceeding  instituted  before  a 
justice  of  the  peace  of  the  City  Court  is  given  by  section  1441 
of  the  Civil  Practice  Act.^ 

Section  1441  of  the  Code  of  Civil  Procedure  confers  the 
same  right  of  appeal  from  a  final  order  in  a  summary  pro- 
ceeding instituted  in  a  justice's  or  other  inferior  local  court 
as  from  a  judgment  of  a  justice's  court,  and  therefore,  the  dis- 
missal as  unauthorized  of  an  appeal  to  the  Appellate  Divi- 
sion from  an  order  of  the  County  Court  reversing  a  final  order 
in  a  summary  proceeding  instituted  before  a  justice  of  the 
City  Court  of  Kingston  is  erroneous.  The  provisions  of  the 
Civil  Practice  Act,  governing  appeals  generally  in  special 
proceedings  and  giving  a  right  to  appeal  to  the  AppeUaite 
Division  from  orders  affecting  substantial  rights  made  in 
special  proceedings  arising  only  in  courts  of  record,  contains 
nothing  which  forbids  such  an  appeal,  for,  though  it  confers 

22.  Stexierwalcl  v.  Jackson,  123  App.       59  N.  Y.  Supp.  525. 

Div.  569.   108  N.  Y.  Supp.  41.  24.  Seymour    v.    Hughes,     55    Mibc. 

Judgment.— A    judgment    entered   in  248,  105  N.  Y.  Supp.  249. 

a    summary    proceeding    instead    of    a  25.  People  v.   Gildersleeve,   6  Wkly. 

final  order,  while  defective  in  form,  is  Dig.  460;   Schenck  v.  Frame,  63  How. 

not  absolutely  void  so  as  to  prevent  an  Pr.   165. 

appeal  being  taken  therefrom.     Wands  26.  Soop  v.  Burhans,  183  N.  Y.  227. 

V.    Bobarge,    24   Misc.   273,    53   N.   Y.  A  different  rule  was  laid  down  in  Bar- 

Supp.   700,  87  St.  Rep.  700.  rus  v.  Parsons,  109  App.  Div.  634,  98 

23.  Wulff   V.   Cilento,   28  Miso    551,  N.  Y.  Supp.  359. 
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a  right  in  such  cases  generally,  it  does  not  prohibit  the  right 
to  appeal  in  other  cases  specially  provided  for.*' 

Where  the  County  Court  on  reversing  an  order  in  summary 
proceedings  made  by  a  justice  of  the  peace  as  against  the  evi- 
dence and  law  does  not  order  a  new  trial  before  the  same  or 
another  justice  of  the  same  county,  the  Appellate  Division 
may  modify  the  order  of  reversal,  so  as  to  direct  the  County 
Court  to  order  a  new  trial.  But  where  the  order  of  reversal 
does  not  purport  to  give  judgment  for  the  defendant  on  the 
merits,  the  landlord  will  be  left  to  a  new  proceeding.^ 

G.  Appeal  from  order  taken  on  default. 

A  defendant,  on  an  appeal  from  an  order  of  dispossession 
taken  on  his  default,  may  raise  the  objection  that  the  conven- 
tional relation  of  landlord  and  tenant  did  not  appear  from  the 
petition,  although  he  appeared  in  court  on  one  of  the  ad- 
journed days.^ 

Where  the  return  on  an  appeal  by  the  tenant  from  a  final 
order  in  summary  proceedings  showed  that  the  parties  ap- 
peared on  a  certain  day  and  that,  on  a  subsequent  day,  a  trial 
was  had  and  that,  a  week  thereafter,  a  final  order  was  made 
in  the  landlord's  favor,  without  any  appearance  by  either 
party,  such  order  was  without  jurisdiction  and  an  appeal 
therefrom  will  be  dismissed.®" 

Under  section  453  of  the  Justice  Court  Act,  providing  that 
on  appeal  by  defendant  from  a  judgment  by  default  a  justice 
of  the  appellate  court  may  set  aside  the  judgment  on  showing 
that  injustice  has  been  done,  the  appellate  court  can  set  aside 
an  order  of  such  court  by  which  defendants  are  dispossessed, 
where  they  show  that  manifest  injustice  was  done  them  by 
the  default  judgment,  and  render  a  satisfactory  excuse  for 
their  failure  to  appear.*^ 

H.  Qnestions  raised  on  appeal. 

Where,  on  the  trial,  the  petitioner  insists  that  the  lease  was 
in  writing  and  disavowed  any  oral  lease,  he  cannot  be  heard 

87.  Matter  of  Soop  v.  Burhans,  183  58  N.  Y.  Supp.  1116. 

N.   Y.   227;    reversing    106   App.    Div.  30.  Katz   v.    Schreckinger,   52   Misc. 

341,  94  N.  Y.  Supp.  463.  160,  101  N.  Y.  Supp.  743. 

28.  LiPdtke  r.  Meyer,  137  App.  Div.  31.  Tieman   v.   Davenport,   36  Misc. 
74,  122  N.  y.  Supp.  95.  186,  73  N.  Y.  Supp.  163. 

29.  Dreyfus  v.  Carroll,  28  Misc.  222, 
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to  say  on  appeal  that  his  petition  was  founded  upon  an  oral 
lease.^ 

An  order  in  summary  proceedings,  where  the  only  issue  was 
the  term  of  the  tenancy,  while  the  record  showed  that  the  de- 
termination was  arrived  at  from  incidents  without  the  plead- 
ings and  the  proof,  must  be  reversed.^ 

"Where  in  a  proceeding  to  dispossess  a  tenant,  holding  over 
after  the  expiration  of  his  term,  he  appeared  and  answered, 
the  ohjeetion  that  full  time  had  not  elapsed  between  the  issu- 
ance of  the  precept  and  its  return  may  not  be  raised  for  the 
first  time  on  appeal.** 

The  court  on  appeal  cannot  consider  conversations  which  a 
suitor  states  that  he  had  with  the  justice  presiding  at  the 
trial  as  to  how  the  case  was  decided,  but  it  must  rely  upon  the 
records  of  the  court.^ 

Where  the  petition  was  based  on  a  monthly  hiring,  requir- 
ing under  the  statute  a  five  days'  notice  to  quit,  and  did  not 
allege  service  of  a  thirty  days'  notice  nor  rely  on  the  termina- 
tion of  the  tenancy  thereunder,  and  the  proof  established  a 
common  law  tenancy  from  month  to  month,  the  fact  that  a 
thirty  days '  notice  was  proved  to  have  been  served  cannot  be 
taken  advantage  of  by  the  plaintiff  on  appeal.** 

I.  Stay  pending  appeal. 

A  stay  of  proceedings  pending  appeal  must  be  obtained  in 
the  method  prescribed  by  statute,  and  an  injunction  will  not 
be  granted  for  the  purpose.*'  The  right  to  a  stay  of  proceed- 
ings on  appeal  from  a  final  order  only  exists  where  the  ten- 
ants hold  over  after  default  in  the  payment  of  rent,  not  where 
the  demised  premises  are  used  for  an  alleged  illegal  purpose.** 
Where  a  city  court  act  provides  a  comprehensive  plan  for 
stays  of  execution  of  orders  and  judgments  appealed  from  of 
all  kinds,  a  motion  for  an  injunction  to  stay  the  execution  of 
the  warrant  pending  an  appeal  from  a  final  order  of  the  city 
court  in  a  summary  proceeding  will  be  denied.** 

32.  Lazarus  v.  Ludwig,  17  Misc.  378,  38.  Bent  v.  Benken,  86  N.  Y.  Supp. 
40  N.  Y.  Supp.  97.  no. 

33.  Bbling  v.  Saracena,  30  Misc.  444,  37.  Ludwig  v.  Lazarus,  10  App.  Div. 
62  N.  Y.  Supp.  1135.  62,  41  N.  Y.  Supp.  773. 

34.  Martin  v.  Crossley,  46  Misc.  254,  38.  Shaw  v.  McCarthy,  2  Civ.  Pro.  235. 
91  N.  Y.  Supp.  712.  39.  Schutrum   v.    Buffalo   Wholesale 

35.  McDonald  v.  Ruggiero,  144  App.  Hardware  Co.,  101  Misc.  115,  166  N. 
Div.  230,  129  N.  Y.  Supp.  77.  Y.  Supp.  725. 
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The  liability  of  sureties  on  an  undertaking  given  on  appeal 
by  the  terms  of  which  they  covenant  to  pay  all  rents  accruing 
or  to  accrue,  not  exceeding  a  fixed  sum,  covers  the  time  which 
the  appeal  has  actually  kept  lessors  out  of  possession.^ 

The  effect  of  a  stay,  pending  and  to  perfect  an  appeal  from 
a  judgment  for  rent,  is  to  stay  the  proceedings  to  enforce  the 
judgment  already  rendered,  and  such  proceedings  as  may  be 
instituted  by  the  respondent  for  the  purposes  of  enforcing  the 
provisions  of  the  judgment,  and  as  a  proceeding  to  dispossess 
the  tenant  is  neither  the  right  under  the  judgment,  nor  an 
effort  to  obtain  the  fruits  of  the  judgment,  the  judgment  and 
stay  on  appeal  does  not  impair  the  tenant's  liability  for  the 
rent,  or  the  landlord's  right  to  receive  it,  and  will  not  prevent 
the  making  of  a  demand  for  and  refusal  of  payment  of  rent 
which  may  be  a  foundation  for  summary  proceedings,  nor  does 
it  prevent  the  maintenance  of  summary  proceedings.  It 
seems,  that  security  on  appeal  from  an  order  of  dispossess  in 
summary  proceedings  will  not  operate  as  a  stay  of  its  enforce- 
ment." 

Where  a  landlord  obtained  a  verdict  in  summary  proceed- 
ings and  the  defendant  was  granted  a  stay  of  one  day  and  on 
the  day  after  the  trial  a  warrant  was  duly  issued  by  which 
plaintiff  was  put  into  possession  and  later  on  the  same  day 
defendant  filed  a  notice  of  appeal  and  procured  a  stay  pend- 
ing the  same,  but  plaintiff  and  the  marshal,  although  served 
with  copies  of  the  stay,  refused  to  let  defendant  re-enter,  the 
court  cannot,  upon  the  return  of  an  order  to  show  cause,  re- 
strain the  plaintiff  and  all  other  persons  from  interfering  with 
the  tenant's  possession.** 

J.  Restitution. 

The  granting  of  restitution  is  discretionary.^  Where  the 
proceeding  is  reversed  on  the  ground  of  the  insufficiency  of 
the  landlord's  affidavit,  if  there  is  nothing  in  the  affidavit  to 
enable  the  court  to  determine  the  rights  of  the  parties,  it  is 
the  duty  of  the  court  to  award  restitution  and  leave  the  parties 

40.  Rosenquest    v.    Noble,    21    App.       rev'd,  144  N.  Y.  34. 

Div.  583,  48  N.  Y.  Supp.  398.  42.  Shotland  v.  Mulligan,   134  App. 

41.  Durant  Land  Imp.  Co.  v.  Thomp-  Div.  504,  119  N.  Y.  Supp.  576. 
Bon-Houston  Electric  Co.,  23  Civ.  Pro.  43.  Witherbee   v.    Wykea,    159    App. 
29,  2  Misc.  182,  21  N.  Y.  Supp.  764;  Div.  24,  143  N.  Y.  Supp.  1067;  Carter 
aff'd,  4  Misc.  207,  23  N.  Y.  Supp.  900;  v.  Anderson,  13  N.  Y.  Supp.  332. 
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to  assert  their  rights  in  the  legal  way.^  If  the  reversal  is  for 
lack  of  jurisdiction,  the  order  should  provide  for  the  restitu- 
tion of  the  tenant.*^  But  the  court  may  refuse  restitution  if 
the  reversal  is  upon  an  irregularity,  and  it  is  clear  that  the 
landlord  will  prevail  in  a  regularly  conducted  proceeding.*^ 
And  restitution  will  not  be  ordered  after  the  tenant's  right 
of  possession  has  expired.*''  Restitution  will  not  be  ordered 
in  favor  of  a  person  not  a  party  to  the  proceeding.*^  Where 
restitution  has  been  awarded,  and  the  decision  upon  which  it 
was  had  has  been  subsequently  reversed,  a  rerestitution  will 
be  awarded  as  of  course.*' 

Where  a  lease  terminated  at  noon  on  the  1st  day  of  May, 
and  summary  proceedings  were  begun  on  the  last  day  of 
April,  the  court  will  not  grant  restitution  where  it  appears 
that  a  receiver  was  in  possession  entitled  to  the  tenant's  in- 
terest, and  that  the  tenant  had  nothing  but  a  reversionary  in- 
terest after  the  discharge  of  the  receiver."* 

K.  Recovery  of  damages  upon  reversal. 

A  tenant  has  the  right  to  recover  such  damages  as  he  has 
sustained  by  an  unauthorized  order  of  dispossession.^^  He  is 
entitled  to  recover  such  damages  as  were  the  direct  conse- 
quences of  defendants'  acts.  The  plaintiff  is  not  bound  to 
gather  up  the  fragments  of  his  scattered  and  broken  chattels ; 
and  he  may  recover  for  money  concealed  by  him  on  the 
premises.^  But  damages  to  plaintiff's  business  are  not  re- 
coverable in  addition  to  damages  to  property.  In  such  an 
action  it  is  immaterial  upon  what  grounds  the  decision  dis- 
possessing plaintiff  was  reversed.^ 

The  failure  of  a  person  to  enter  after  restitution  does  not 

44.  Wolcott  V.  Schenck,  16  How.  Pr.  49.  People   v.    Shaw,    1    Caine,   125; 
449;  People  v.  Matthews,  38  N.  Y.  451.  Matter    of    Shotwell,    10    Johns.    304. 

45.  Briated  v.  Harrell,  21  Misc.  93,  Costs    may    he    given    whether    resti- 
46  N.  Y.  Supp.  966.  tution  is  awarded  or  not.     Chretien  v. 

46.  People  v.  Hamilton,  15  Abb.  Pr.  Doney,  1  N.  Y.  419. 

328-  affirmed  on  another  point,  39  N.  50.  Marsh    v.    Masterson,    15    Daly, 

y    107.  114,  3  N.  Y.  Supp.  414. 

See  also,  People  v.  Lockwood,  3  Hun,  51.  Witherbee,    Sherman    &    Co.    v. 

304  Wykes,   159   App.  Div.  24,   143  N.  Y. 

47.  Chretien  v.  Doney,  1  N.  Y.  419;  Supp.  1067. 

People  V.  Gedney,  15  Hun,  475.  62.  Eten  v.  Luyster,  60  N.  Y.  252. 

48    People    v.    McCaffrey,    42    Barb.  53.  Hayden  v.  Florence  Machine  Co., 

630.'  54N.  Y.  221. 
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deprive  him  of  the  right  to  recover  any  loss  suffered  up  to 
that  time.^*  A  tenant  who  is  dispossessed  is  not  restricted 
to  the  injuries  to  goods  on  removal,  but  may  also  recover  for 
loss  of  use  of  the  premises  from  the  time  he  was  dispossessed 
until  restitution.^ 

The  voluntary  removal  of  tenants  from  premises  pending  an 
appeal  from  an  order  of  dispossession  rendered  against  them 
in  summary  proceedings  does  not  entitle  them  to  maintain  an 
action  after  the  reversal  of  the  order  on  appeal  to  recover 
damages  for  dispossession,  where  the  receiver  of  the  prop- 
erty, who  had  instituted  the  proceedings,  never  took  any  steps 
to  execute  a  warrant  of  dispossession.^  The  process,  if  regu- 
lar,  protects  the  officer;  but  where  an  undertenant,  who  was 
not  a  party  to  the  proceedings,  was  dispossessed,  the  land- 
lord is  responsible.^'' 

54.  Wood  V.   Kernan,   57   Hun,  215,       Div.  658,  129  N.  Y.  Supp.  599. 

32  St.  Rep.  816,  10  N.  Y.  Supp.  654.  57.  Croft  v.  King,  8  Wkly.  Dig.  179. 

55.  Wood   V.   Kernan,   57  Hun,  215,  See  Welch  v.  Cochran,  63  N.  Y.  181; 
10  N.  Y.  Supp.  654.           ,  Jansen  v.  Bernard,  12  Wkly.  Dig.  499. 

56.  Halpprin    v.    Henry,    144    App. 


